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i Miller ..| 35 809 ram 42 450 
636 | Sitaram Bhaurao Deshmukh v. 687 | Carolina Dos Santos v. Dakine e. 
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* e219 | Alful “Bynid | y. | DurriahBibi,- a 136 9591, , 
. 
ok ° s 
' * e. . * 
. A š e . è " é . 
. e 
. e e. i . 
L] . ° e.-- e 



























E © 
. . ?, cu uA Tu 
.. for c m E || r w ' 
e . xS N "s "a YES 
» ? || id . e 
Ra Qe : 
; Vol. XLII) | CONSOLIDATED COMPARATIVE TABDE, ;" . ig? Vi 
1 e i 
; n 
* ` 
’ ad 10 BURMA LAW TIMES, reom Jury TO SEPTEMBER fom et 
ECCE ——— 
245 | Nga Cho v. Mi Se Mi S6 7| 255| Meera v. King-Emperór:. ^| Ww. 138 746 . 
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117 , Abdul Hakim v. Bazruk Ali 41 6608 128, Baikantha"Nath Dey v. Mohesh : : 
121| Abduliah Ashgar Ali Khan v. - Chandra Dey 44 77 . 
Ganesh Dass ..| 42 959 | 130, Hari Mohan Mondal v. Mohini . 
‘ 124 | Raja Pramatha Bhusan Deb Roy : Mohan Banerjee 33 994 
; Bahadur v. Ram Charan Mondal 39 881] 131 | Satya ‘Sankar Ghoshal y. Mono- 
126 | Gopal Chandra Banerjee v. Ma. mohan Guha 43 996 
homed Soleman Mullick 43 b56 | 143 | Sailabala Debi v, Nrittya Gopal 
; : | Sen SI 859 
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s 40 I. L. R, MADRAS SERIES, FOR NOVvEMBER- DEGEMBER, 1917. 
989 Aiyasamier v. Venkatachela 1108 | Pankajammal v. Secretary of e 
‘ Mudali g 137 741 State for India 40 516 
1004 | Mylapore Permanent Benefit Fund 1111 | Thethalan v. The Eralpad Rajah 
Ltd. v. Arogiaswami Pillay 38 233 Calicut ` 40 841 
e 1009 | Tirumalaisami Naidu v, Subrama- 1118 | Vaithilinga Odayar Y. Ayyathorai D 
nian Chettiar 45 109 Odayar 37 753 
1016 | Subramania Ayyar v. Raja Rajes- 1122 | Appan Patra Chariar v. Srinivasa 
-wara Dorai. 38 627 Uhariar 40 118 
1028 |.Ratna Mudali v. King. Emperor .. 40 709 | 1127 |-Krishnaiyah v. Gajendra Naidu . 40 -608 
1080 | Kolandaivelu, In re 41 664 | 1130 ; Sunnasi Kudumban v. Sivasub- 
1049 |: Mulla Veetil Seeti Kutti v. Kunhi ramania Kone ..| S9 980 " 
. Pathumma 43 31] 1124 |-Ramanathan Chetty v. Bangana- 
1069 | Pierce Leslie and Company Ltd. than Chetty | 43° 138 
Cochin v. Perumal 42 294 | 1171 | Challa Balayya v. Kenuparthi 
1038, | Secretary of State. for India Subbagya 44 - 818 
| v Rajah of Vizianagaram 40 896 | 1173 | Hajee Abdul Latheef Sahib v. The | 
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" v. Nekker Kuppannn 43 286 Nambiar 42 349 
591 | Parameswara Ayyan v. Kittunni 682 | Ragavendra Row v. Venkatarama 
. Valia Mannadiar 43 173 Aiyar 45 4€0 
596 | Streeramulu Naid . Bamaswami 684 | Manickam Pillai v. Ratnasami 
Mudaliar , 42 948 Nadar 43 210 
599 | Sethurama Aiyangar ‘y, Shbbiah 1 687 | Rajkumar Thakur Girdhari Singh 
; Pillai 142 961 v. Megh Lal Pandey 42 65l 
601 | Sogrbagia Apmal v. Manicka Mu- 693 | Palakkunnath [lath Govindan 
, elaliar 42 97 Na&mbudri v. O£tathayil Moideen | 42 943 
603 Kasaram Rangiah v. Malla Chen- 696 | Rajagopalachar v. Sundaram m" 
vie gama Naidu 43 55 Chetty 45 333 
6Q7 | Natuthodi Kunhi Moidin v. Chamu 699 | Doraisami Aiyar v. Subramania : 
t . Nair 43 787 Aiyar 42 929 
612 | Alagappa Chettiar v. Naganatha ^05 | Subramanian Aiyar v. Muthia / 
Mudaliar 42 789 Chettiar 43 651 e 
616 | Ariyaputh» Goundan v. Ettiya 707 | Annamalai Chettiar v. Palamalai 
Goundan 42 223 Pilldi 43 539 
618 | Vema Rangiah Chetty v. Vajravelu : 724 | Tenjerlp Suryanarayana v. Prabhala 
Mudaliar 43 *'7s Subbagya . E42 911 
628 | Marturu Subbamma v. Gadde 729 | Vullappa v. Bheema Row : "8 
Narayya 43 4| 740 | Sankaramahalingam Chetti v. Mu. 
627 |. Mr a ed. Chetty v. Katha . thulakshmi 43 £60 
f elan 934 4 aili lamma v. Mannem 
631 | #mmalu Ammal v, N amagiri ta sn ME e 43 180 
sa Tr Ammal 43, 760 | 750 | Kasi Viswanathan Chetty v. Mu- 
648 | Maung Kyin v. Ma Shwe Ta | 42° 642 rugappa Chatty «3 79 
'660»| Venkata Narayana Pillai v. Pon- 753 | Raan Kurup v. Chappan Nair. | 43 £0 
a nusami Nadar 1 .| 43 305] 757 Yeligogalli V@nkaya v. Raja Ven- 
e .665 | Sri Vikrama Deo Gara v. Sri Sri * katramayya Apparao 4 711 
‘ Sri-Vikrama Doe Maharajulugaru | 43 679 759 | Wlaniammal v. Muthuvenkatachala 
_674 | Bodduluru e Nagayya v. Bachu 9 Maniagarar E38 
* s, Qhenelfi'amay ya, e| 4 625 | 787 | Kandasami Pillai v. Xrathaven- 
.9:6 | Kanniamnfal v. Sanka Krishna- * katachala Maniagare = 850 * 
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. 22 MADRAS LAW TIMES, ror Novewser-Decempur, 1917, 
403 | Musammat Gunjeshwar Kunwar v. 484 | Doraisawmi Aiyar v. Subramania 
C. Durga Prashad Singh ..| 42 849 Aiyar 929 
411 | Maung Thwe v. Maung Tun Pe... | 42 8631 489| Raja Ranjit Singh v. Srima£i Kali 
419 | Raman Kurup v. Chappan Nair... 43 50 Dasi Debi ue | 40 981 
422 | Ramakrishna Kukkilaya v. Nek. 496 | Gollenapalli Subbayya v, Sankara 
kar Kuppanna ..| 43 286 Venkataratnam 42 683 
429 | Marturu Subbamma v. Gadde 498 | MunugarraSatyalakshmi Narayana 
i Narayya . | 43 4 v. Munugarra Jagannatham ... | 42 939 
482 | Chelimi Chetty y. Subbanna — ...| #2 860 | 501 | Suryanarayana v. Ramdoss na | 43 626 
* 485 | Kunhi Moidin v. Ohamu Nair ... | 43 787 | 508| Ayilamma v. Venkataswamy ... | 43 180 
488 | Haradas Acharjya Chowdhuri v. 512 | Vasudeva  Mudaliar v. Velappa 
D The Secretary of State for i Nadar 45 401 
India ..| 43 361 | 516 | Rama Naik v. Nagamuthu Nachiar | 43 515 
451 | Abdullah Ashgar Ali Khan v. 520 | Punniah v, Sree Venugopalg Rice 
Ganesh Dass 142 959 . Factory Co., Ltd. 43 508 
454 | Venkata Narayana Pillai v, Pon- 523 | Subramaniam Chetty v. Vijiaraghu. 
nuswami Nadar 43 205 natha Pillay e| 44 419 
458 |-Ramanadhan. Chetty v. Katha 527 | Gangaya v. Venkataramiah . | 9 
Velan 42 9341 530 | Thavasi Ammal v. Salai Ammal... | 43 643 
461 | Annanfalai Chettiar v. Palamalai 532 | Sannamma v. Radhabhayi 43 935 
° Pillai < 43 539} 5838 | Doraswami Pillai v. Chinna Go- 
474 | Palaniandi Chetty -v. Appavu unden ..] 43 560 
Chettiar 45 52] 54l |.Kuppieh Chetty v. Gunava- 
430 Ramachandra Mallya v. Narasaya thiamma 44 995 
“ Hegade 42 972 | 543 | Panku Menon v. Dharman Achan 43 625 
2 552 | Suryanarayana v. Subbayya 42 911 
6 LAW WEEKLY, ror Novenser-Decemzer, 1917. e 
621 Ramakrishna Kukkilaya v. Nekkar 703 "Venkatasubba Sastrial v, Sub- 
Kuppanna 43 286 |, ramayia Aiyar 42 827 
630 | Nachimuthu Chetty v. Andiappa 706 | Thodapuzha Rubber Company v v. 
Pillai 42 706 Registrar and Assistant of Joint 
631 | Periyasami Thevan v. Karuthiah Stock Companies, Madras... | 42 674 
Thevan 39 933 | 708 | Grande Gangayya v. Grande Ven. : 
633  Ponnaloori Ellamandayya v. Chi- katramiah 43 9 
lakapathi-Lakshmayya | 42 241] 712 | Viswanadha Pandara' _annadhi v. 
635 | Ariyaputhra Goundan v. Eitiya | South Indiay Bank Tinnevelly... | 42 607 
Goundan 42 223| 717 | Vasudeva Mudaliar v. Vellappa 
637 | Obla Venkatachalapathi Aiyar ` v, Nadar 45 401 
f Thirngnana Sambanda Pandara 722 | Ammalu Ammal v. Namb&giri i 
Sannadhi 42 278 Ammal e | 43 760 
640 | Chidambaram Pillai v. Veeruppa "38 | Marturu Subbamma v. Gadde, 
Chettiar 43 865 Narayya 43 4 
649 | Vinjanampati Peda Venkanna v.. 742 | Damodara Shanabhaga v. Subraya 
Vadlamannathi Sreenivasa ... | 43 235 Pai 43 217 
663 | Murali Doss Brijaratna Doss v. The 745 | Natuthodi Kuphi Moidin v. Chamu 
Official Assignee of Madras 43, 532 Nair 43 787 
666 | Gnanasambanda PandaraSannadhi 150 | Subramania Ayyar v. Muthia 
v. Nallasiva Mudaliar 42 366 Chettiar a | 43 651 
676 | Narayana Iyer v. Singaraveloo 753 eRamanadhan Chetty v. Katha 
Vannian s. a3 282 Velan 42 934 
677 | Lakshminarayana Aiyar, Im ve ...°| 42. 989} 757 | Venkatasawmi Naidu v. Shanmu- * 
687 | Vellayappa Chettiar v. Unnamalai gam Pillai 43 1 
Achi 42 673 | 758 | Senakkayala Virasami Naidu v. 
689 | Manikkam Pillai v. Rothnasami Bommadevara'Pichayya Naidu | 43e 167 
Nadar s 210 | 760 | Krishnamurthi Iyer v. Parvathi 
692 | Suri, Markendeya Sastri v. Gottu- e Ammal 42 505 
kkala Sobhanadbrachfryulu "42 288 | 762 | Subramania Chettiar v. Raja . 
#694 | Guntapalli Narasimhayya v. Mala- Rajeswara Sethupathi 1 43 187 
Pu Veeraraghavulu ? 2 525 | 765 gov si Satyalakshmi Narayana 
696 | P thiya pandikasalayil Abdulla. v. Munugarra Jagannatham 42 939 
' Koya v. Kallumpurath Kanaran 43 769 Subramanian Chetty ev: o Vijia è 
701 | Sowbagia Asnmal v. Manika hg Raghunatha Pillai e*| 44 419 
"Mudaliar 142 97291], 775 | Doorvas Seshadri Iyer v. Anarfth- | * 
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777 | Maung Kyinv.Ma Shwe La —.. 42 8421 790| Muthiah Chettiar v. Kuttayan 
484 | Doraisami Aiyar, v. Subramania Chetty .. | 43 
Aiyar > 142 929} 7941 S. Vullappa v. S. Bheema Row ... | 43 


l (1917) MADRAS WEEKLY NOTES, ror NOYEMBER-DEOEMBER, 1917. 
T16 | Huson and Robinson v. Registrar | 42 674 845. Narayana Iyer v. Singaravelu Man- 




















778 | Nachimuthu Chetty Y. Andiappa nien, 42 282 
27 "Pillai 42 706] 847 | Doraisami Aiyar v.T. Subramania. 
. (19 | Vasudeva Mudaliar v. Velappa r Aiyar 42 929 
Nadar 45 401} 851 | Gollamapalli Subbayyay, Shankara e 
782 | Sowbagi Ammal v. Manika Mud- Venkataratnam 42 683 
i ali > 42 975 | 858| T.P. Govindan Nair v. K. Cheru- 
484 | Theman v. Kunhi Pathumma — ... | 43 767 vanna 43 126 
185. | Kasaribada Venkatachelapatirao |. 854 [MunugraraSatyalakshimi Narayana 
v. Maddipatla,Kames waramma | 43 214 v. Munugarrg Jaganadham ... | 42 939 
488 | Doorvas Seshadri Iyer v. Ananth- G 857 | Guntapalli v. Malapati Veerara- 4 
: . ayer. 42 611 ghavulu 42 525. 
489 | Katapurath Mammad- v. Matan- '858 | 0. T. M. N. B. Vellagappa Chettiar 
3 cheri Mammad 43 28|: v. Unnamalai Achi 42 573 
790 | Kanniamal ...v. Sanka Krishna- : 869 | Vadlamany Venkatesam v. Man. * 
Gt murthy 43 235]. gipudi Visvanadhan 42 s97 
492 | Chelimi Chetty v. Subbanna a 1428601 861 | Shenbagamuthu Pillai v. Vadu- 7 
494, | -Subba Naidu v. Secretary of State ganatham Chetty . 42 552 
t for India’. :.. 41 7101 868: | Bodduluru Nagayya v. Bachu | - 
805 | Grandhe Gangayya. v. Grandhe S ] Chenchuramayya 44 625 
' Venkataramiah 43 9) 864 | Thacharath Pasakum Etathattal- ° 
808 | Ramachendra Mallaya v. Narayana "us o9 Kannon Raman Kurup v. Thayath 
Hegade 42 972 Veetil Parakum Kayathirikkal 
811 Deonandan Piashad Singh v. Ram. i ,. Chappan Nair 43 50 
: dhari Chowdhri | 39 958 |: 867 | Kanthammal v. Mecnakshisunda- 
815 | Venkatafwami Naidu v.. Shainin - . ram Iyer 43 15 
: gam Pillai .|43 11: 868 ;Ramaswami Sastri v. Kali Ragava 
816. Chivikula Venkatasubbiah v. EN . lyengar 43 124 
; . Gollapudi Venkateswaralu ... | 44 566 | 870 |'Chandra Govindan v. Palaniappa 
817 | Gobind Das v. Bishambhar Das ... | 40 641]: |. |. Govindan 42 961- 
822 | Puthiyapandikasalayil | Abdulla - |. 972 (M. R. M. A. Subramania ‘Chettiar 
-> F Koya v. Kallampurath*Kanaran 43 6p . v. Rajarajeswara Sethupathi ... | 43 187 
825 |.Natuthodi Kunhi Moidin v. P. R. -:* |' 876 |-Mallela Obiah of Owk v. Emperor | 42 998 
E “e ChamugNair : 43 787] 878| RajahPapamma Hao v. Kevenue 
828 #Marturu- Subbamma- v. Gadde i _|, Divisional Officer, Guntur .. | 42 235 
PALA Narayya 43 41: 879 |*Visvanatha Pandara Sannadhi v. "i 
831 |-Lakshminarayana Aiyar v. Emperor 42 989 | South Indian Bank, Ltd. 142 609 
e837 |‘Manikkam. Pillai v. Ratnasami 882 | Annamalai Chettiar v. Palamalai f 
. Nadar ; 43 210]. Pillai 1 | 43 2539 
839 “ALT. "Venkatenarayana Pilai v. ` 894 "Koroth-Mammad v. pias 
. ViPonnusamy Nadar * 43 205 | Parkum Mullappalli Mammad ... | 42. 977 
843 "Ramandfühan Chetty v. Katha . 906 |‘ Raja Rajeswara Setupati Avergal 
Velan ` 142 934 hs Rajagopala Iyer 143 164 
13 NAGPUR LAW REPORTS, FOR Noveargen- Decemser, 1917, 
179 | Ram Prasad v, Musammat Jagoti... 42 292] 203 aiao v. Bodulal 142 746 
j81 | Janu v. Fakira .. | 42. 694] 210 |. Basodi v. Lala Mahanand Rai .. | 42: 799 
187 | Parwati v. Govind Prasad .| 42. 737 | 215 |: Sitaxam v. Shaikh Sardar 142 "10 
* 197 *'Sarja v, Murlidhar mL» 7156 217 |, Nathuram v. Sheolal 142 796 
v . 80 OUDH CASES, ron NOTER ADE LG 1917. 4 
327 Inad Bikram Singli v. Chandrika . 350 Baijoo v. Tulsha 143 314 
akhsh Bing ue 43 337 | 35G | Ginga Dei v. Gopal Das ne 3 8318 
329 | Murlidhar v. Baldeo Singh ... | 43 s40| 360 Balraj Kuss w, Máhédeo, Pai é 
332 | Manna Laly. Sardar Singh 43 342] - Singl 44 
326 Eo PA B S ; ingh m 59 
^ inghv. Brij hookhan f Gobindey v. Ram-Adbin e | 44 -78 
Binghe .. | 43 30049% ; 
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4 OUDH LAW JOURNAL, From SEPTEMBER 30th ro Decemper 1917, 
. e 
551 | Bihari Lal v. Ram Niranjan Das .. | 43 4701 648 | Bisheshar Bakhsh Singh v. Ram- 
“653 | Saiyid Nurul Hasan v. Sarju eshar Bakhsh Singh 44 368 
: Prasad 43 473 | 708 | Dori Lal v. Seth Ram Charan Lal... | 44. 415 
556 | Dularey Singh v. Suraj Bali Singh 43 418 | 711 | Balwant v. Ram Dat 44 61 
561 | Beni Madho-v. Kanhaiya Lal  ... | %43 481 | 729 | Indra Bikram Singh v. Chandrika 
562 | Jaswant Singh v. Raja Singh 42 21 Bakhsh Singh 43 337 
565 | Hardwar v. Ram Milan 142 6812] 181 | Farkhund Ali v. Mohammad Sahib] 44 624 
*571 | Ram Das v. Musammat Munna ... | IB 201 | 735 | Ram Dait v. Deota Din 44 621 
577 | Khadim  Hu&ain v. Musammat 787 | Bam. Kumar v, Partab Bahadur 
Jamil Bibi a | AA 357 Singh 44 644° 
e059 | Beni Madho Singh v. Dewara 739 | Mahewa Estate v. Bijai Raj Koer | 43 987 
Bank wa 144 863] 744 | Ganga Bakhsh Singh v. Gokul 
586 | Jadunath Singh v. Sitaramji ...| 42 225 Prasad 44 645 
589 | Balraj Kunar v. Mahadeo Pal |: 762 | Suraj Narain v, Ratan Lal 40 988 
; Singh a TAK 59 . ° 
(1917) PATNA CASES ror NOYEMBER-DRGEMBER, 1917, 
387 ( Dulhni Lachanbati Koeri v. Bodh- | , - 360 | Ramji Prosad Sahu v. Mohaminad i 
náth Tewari 43 449 |: Anwar Ali Khan 43 377 
838 | The Chairman of the Municipality 363 | Mewa Lal v. King-Emperor TAK 4l 
of Gaya v. Shamlal Gupta 4.1410 713 | 369 | Sheikh Chulhai v. Bala Bukhsh 
342 | “Bara Estate Ltd. v. Anut Chandra | 41 337 Seth 45 330 
846 | Mahomed Sadik v. Amiya Nath 371 | Gokil Nath Jha v, Pran Mal 4 
Dutt -4I 693 Marwari 37 397 
: 846 | Sham Narayan Singh v. Babu 378 | Pundit Sheg Narain Ojha v. Ram 
e Chandra Sekhar Prosad Singh | 36 528 Ratan Ojha 4I 533 
348 | Sarab Narain Das v. Top Ojha '43 351] 377 | Nandkumar Singh v. Bilas Rome 
. 360 | Ghasi Ram v. Amrit Mal 41 826 Marwari 43 855 
363 | Sakhi Chand v. Raja Kalanand 379 | Kulwant Sahai v. Babu Ram 
Singh 42 394 Tewfri . | FS %1 
856 | Bishwanath Prasad Sahu v. Ganga- 383 | Jai Pande v. Jaldhari Raut 40 679 
dhar Prasad “43 370 
2 PATNA LAW JOURNAL, rrom Novemper-Decemper, 1917. 
te ^ e 
-578 | Musammat Diltor Koer v. Harkhu 663 | Bara Estate Ltd. v. Anup Chandra | 41 337 
Singh -..| 41 6311 678 | Gauri Dutt v. Dohan Thakug 3 459 
587 | Pandit Sheo Narain Ojha v. Ram 676 | Nand Kishore Jha v. Paraoo Mian 2 839 
Jatan Ojha 41 533 | 682 | Luchi Rai v. Raghubir Dube ... | 43 465 
595 | Shah Wali Ahmad v, Musammat 684 | Lalji Sahu v. Rai Bahadur Baij- 
Hussaini Begam 42 655 nath Goenka 43 455 
600 | Stocking, B. v. The Tata Iron and 686 | Mohammad Sadik v. Amiyu Nath 
Steel Company 41 175 Dutt 41 693 
611 | Chandrabati Kuar v. The Collector :| 688 | Jugeshwar ePershad v, Ragho 
of Darbhanga 45 578 Misser 43 434 
615 | Elias.M. Cohen v. The Secretary of, 692 | Government Advocate and the 
State for India in Council NAAS 17 Public Prosecutor v. Maharaj 
617 | Upendra Lal Misser 'v. MS Singh 43 437 
Thakur 41 61] 695 | Gurubari Behera v. King- Emperor 43 „139 
623 | Rajendra Prasad Sahu v, Gangan 698 | Khebhani Ojha v. Gulab Ojha ... | 43 “463 
Koer 41 282] 701 | Narayan Prasad v. Gajo Mahton.. | 42 838 
627 | Pathak Kali Charan Ram v. Ram 705 | Lachman Lal Pathak v, Baldeo Lal 
eom Deni Ram 42 908 Thathwari 49 i780 
630 | Sukhdeo Das v. Mangal Chand . 41 812| 713) Kadir Baksh v. Sheo Prasad Missir 42 Jl œ 
634 | Mahadeo Rai v. Sheogulam Mahto 45 332| 720|eJagdish Narain Prashad Singh 
637 | Suifder Mull v. Jhoxj Lal e Al 132 v.. Harbans Narain Singh 6, | 43 «54 
642 | Janardan Prasad Thakur yi Janki- $ 7229) Maharaja Sir Rameswar Singh 
hati Thakurain 40, 860 Bahadur y. Shaikh Mohammad v 
658 | amgobind Chowdhuri v. Thakur Waiz 41 734 
Dayal Jha 43 501} 725 | Jadab Lal v, ri Sri Delj ‘Lal ; 
657 | Jhuna/ Lal Sahu v. King-Emperor 411002 Singh s. M42 899. * 
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e viii INDIAN CASES. [1917 
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z : 2 PATNA LAW WEEKLY, ror Novenser 578, 1917. ` 
a a a x =] 
317 | Adit Narayan Singh v. Maha bir 400 | Abu Muhammad Mian v. Mukut 
Prosad Tewari 35 687 Pertab Narain 34 88 
324 | Nawagarh Coal Company Ltd. v. 401 ; Harihar Misser v, Syed Mohamad | 37 30 
Behari Lal Trigunait 37 450| 403 | Sheikh Haboo v. Sheikh Kariman | S6 153 
333 | Daya Bhai v. Maharaj Bahadur | . 404 | Paduman Lochan Misser v. Krishna a 
Singh 34 482 » Chandra Misser 37 115 
341 | Anand Ram Marwari v. Dhanpat 4C6 , Jwala Prasad v. Maharaja Protap . 

: Singh ..138 37 Udainath Sahi Deo we | 97 184 
348 Eknath Sahay v. Emperor 35 6571 409 Jitan Dusadh v. Domoo Sahu 37 519 
353 | Tula Singh v. Gopal Singh 38 604| 411 | Ram Narain Ram v. Pati Ram 
355 | Manik Ram Ahir v. Emperor 38 316 Tewari i | 34 105 

_ 857 | Manik Ram Ahir v. Emperor 36 964] 413 | Bhola Jha v. Lala Kali Prasad 34 288 
861 | Tribikram Deo Narain Sinha v. 415 | Kashi Nath Roy v. Raja Durga 2 
Badri, Misser 36 623 Prasad Singh 38 28 
364 | Maharaja Sir Rameshwar Singh v. v. 417 | Ambica Prasad Singh v. Baldeo * 

: Raghunandan Khawas 38 337 * Lal 36 -126 
365 | Muhammad Sadiq v, Khedan Lal... | 36 197 | 419 Lakshmi Narain Mahto v. Satya f 
367 | Mahanth Bharat Das v. Ram Narayan Chakravarty 36 259 

Charitar Das 38 319 | 421| Dhanukhdari Mahto v. Serajul 
869 | Markandar Genda v. Emperor 36 496 Huda 38 100 
870 | Mahant Krishna Dyal Gir v. | 424 | Ramkumar Lal Bbagat v. Raja 
Sakina Bibi 34 27 Makund Sahi 38 237 
374 | Mowàr Bheobux Singh v. Mowar 427 | Midiiapur Zemindari Co, Ltd. T. ; 
Thàkur Dayal Singh 36 960 Ajambar Bingh Mura 36 963 
377 | Khudiram Mahto v. Chandi Charan 430 | Bhagat Mal Sahu v. Abdul Karim | 34 923 
Mahto 35 358] 432| Balli Singh v. Bindeswari Tewari | 39: 532 
883 | Lalit Kishore Mitra v. Girdhari 435.| Bishun Narayan Dass Poddar v. 

' "| Singh 35 861 Chandra Kanta Naik ..| 37 658 
386-| Bala Tal Mahtha v. Emperor 38 758] 437 | Umatol Soghra v. Zohra 34, 54 
388" Anpbica Prasad v. Emperor 38 332 440 | Ramlochan Kuer v. Jagernath 
889 | Darpan Koer v. Kedarnath 35 539 Misser 37 440 
390 | Hira Pandey-v. Bachu Pandey 35 345] 441 | Madhur Sah.v. Thag Sah 37 994 
893 | Babui Rito Kuer v. Babu Pigan 444 | Syed Tajmul Ali v. Jaga Mohan ` 

Mal e 38 44 Dass 38 96 
896 | Chowdhary Balvadra Samant — v. 446 | Mackenzie K. L, v. Maharaja Ram- , 4 
Bimbadhar Roy 38 343 | esliwar Singh Bahadur 134 "54 
3 PATNA LAW WEEKLY, FROM NOVEMBER 12rx TO. December, 1927. 
1 | Deodhari Singh v. Bhup Narain 64 | Mohini Mohan Banerji v. Emperor , 36 871 
Singh 2 456 66 | 'Deodip Singh v. Gopal Singh 38 53 
5 Mahantha “Krishna Dayal Gir v. 69 | Seo Lal Singh.v. Haldhar Narayan | 35 44i 
Je Bhawspi Koer 43 235 69 | Sarjug Prasad Singh v. Emperor... | SD 512 
13 ®Bisheshwar Dyal v. Ropkeshwar 40 | Amrit Mondal v. Emperor -... | 37 159 
Lal 4I 675 72 | Sunder Koer v. Emperor 36 175 
. 18 | Akhouri Prem Narain v. Fahinun- 74 | Bala Ram Naik v. Kanhai Bharan des 
e .- nessa, 40 662 Mahapatra 38 385 
20 Bhupendranath Basu v. Wajibun- 76 | Baikunth Misir v. Narinda Sundari 7 
nissa Begum 39 504 Debi . | 38 576 
29 | Phagu Sahu v. Emperor e. 38 750 17 | Chamru Satpasti v. Dirba Babu ... | 38 98 
81 | Syed Mohamad Hassan v. Kazi 80 | Sital.Prasad v. Nawab Dildar Ali 
Nazar Muhamad 38 13 Khan 33 408 

83 | Rajkumar Singh v. Emperor 37 481 87 | Sri Krishna Lal v. Emperor ..| 35 506, 

87 | Rajendra Prasad v. Behuria Ratan | e 88 | Wyattv. Sheo Govind Sabu... | 36 777 

: Jote Kuar 38 232| 92) Sheikh Safait Hossam v. Shiekh 

38 | Sapneshwar Pujapanda v. Ratna- Waizuddin 37 610 

kar Mahapatra | 38 351 93 | Ram. Bahadur Singh v. Ajodhya P 

43 | Kuldip Pandey v. Ramnath Singh 35 491 Singh 34 370 

45*| Mundil Das v. Meghnarayan Dubey | 34 742 95 | Chintaman Singh v. Chuni Sahu | 34 747 

48 | Sarjoo Prasad Missir v. Nanoo Rai | 35 779] 98 | Karori Chand v. Maharaj Bahadur 
.51 | Gaya Loan Office v. Awadh Behari | e Singh ..| 3B 48 
. Teal 37 507} 99 feito Lal t. Emperor . A | 34 992 

55 | Ganga Prasad v. Nandi Bam — ... 37 1:9| 101] Ram Narayan Singh v. Ram | 

87 | Nilmani Goswami v. Roban Majhi | 37 683 e | *KgmarLal Bhagat .| 36 208 

69 | Ram DM. Pandey v. Genda | ' 102 | Surajdeo Narayan Singh v. Musah- . ; 

Towar ae 641 roo Raut 34 504 

62 | flair paul G Gani v. Raja Ram 35 468] 1% | Sadavi Kunwari v. Palknath Rai... | 33_ 937 
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Janki ‘Singh v. Mahanth Jagannath 281 | Udhab Chandra Singh v. Lachmi 
Dass 042 177 Bibi Kuarapi 
Manger Singh v. Khobhari Rai 43 16] 283| Raghunath. Singh v- Achutanand 
Jhari Singh.v. Gopi Pasban 42 449 | 286.| Bishwanath Prasad Sahu v. Gaja- 
Raji Ham Tewari v. Suraj Tewari | 42 464 dhar Prasad Sahu 
Lachman Lal Tathak v. Baldeo Lal 292 | Babu Kunj Behari Singh v. Sita. 
Thathwari 42 418 ram Singh 
Karu Mian v. Tejo Mian 43 282] 295, Anup Narayan Singh v. Mahabir 
Rajkomar Laly Bulaki Miyan 42 467 Prasad Singh 
Jadab Lal v. Sri Debi Lal Singh .. | 42 399 | 299 | Ramji Prasad v. Mohammad An- 
Dana? Das v. Govind Gedi 38 132 war Ali Khan 
Bapu Lall Barik Gayawal v. 302 | Shiva Sharan Lal v. Maharaja 
Harihar Pandit ..| 38 116 | Kesho Prasad Singh 4 
Jagarnath Prasad v.  Juikishun 313 | Brij Indar Singh v. Lala Kashi 
Prasad 34 376 |, Ram esi 
Rajkumar Thakur Giridhari Singh $25 | Ishwaridhari Singh v. Ramani 
v. Megh Lal Pandey ..| 42 651 Mohan Ghosh : 
Gajananda Thakur v. Emperor ... | 35 508 | 327 | Akbar Zaman Khan v. Sheo 
Gajádhar Prasad v. Thakur Prasad | 38 102 Parshan Lal 
Dip ‘Narayan Chowdhry v. De- 331 | Rai Gulab Chand Saheb v. Abas 
vendra Nath Dass .. | 43 198 Ali 
Maung Kyin v. Mr, Shwo La . 142 6421 338 | Thakur Pitamber Singh v. Khago 
Madho Mahto v. Sheo Prasad Kumhar Ka 
Misser .. | 42 111 | 385 | Kishun Chand alias Kariman v. 
: Gauri Shanker Joshi v. Manraj Mosafir Mistri hy 
Shükul 4I 705] 337| Rai Hari Prasad Lal v. Damar 
Bal Krishna Gir v. King-Emperor 42 594 Singh 2 
Raja Braja Sunder Deb v. Sarat 339 | Janki Bai v. Najaf Khan 
Kurnari .. |3 8 591 341 | Raja.. Durga Prasad Sinha v. 
` Chulhåi v. Bala Buksh Seth 45 330 Thakur Prankrishna Sinha, ve 
, Surajmal v. Sarjoog Prasad Singh | 38 640] 844 | Lachmi Prasad v. Emperor * , 
- Kali Rai, v. Karu Singh 42 4621 346 | Bramba Dutt Thakur v. Noono 
` Basirul Huq v. Mohammed Ajim- Lall 
uddin 43 857 351 | Hardayal Mahton v. Wazir Mahton 
| Maharani Janki Kuer v. Sri Bon. 358 | Bansi Singh v. Emperor 
wamalle Ramanaujear ..145 404] 356 | Seat Ali v. Emporor Xs 
Naik Pandey v. Rajdhari Lall ... ; 42 843 | 357 | Kirpal Singh v. Kedarnath Boso 3 
"Ram Bahadur v. Thakur Sri Radha 360 | Bansraj Lal v. Moti Lal  ' 
Krishna Chandra 42 s35| 2864 | Mosudan Potdar v. Satis Ghandra 
Baso Singh v. King-Empcror 43 109 Roy 
Ebadat Ali v. Mohamed F Fareed . 35 56] 366 Ajoalyja Prasad v. Manohar 
Sheikh Fazlur Rahman v. Syed Pragad 
Muhammad Umar 196 | -873 | MadaiiMohan Lal v. N.N. Mukerjec 
. Bibi +- Mukhduman v. Sheikh | 377 | Narainbati Kuari v. Ramdhari 
Khairat Ahmed i 43 182 Singh i 
Prakash Chandra Sarkar v. Pande | ` 881 Abdullah Ashgar Ali Khan v. 
Ramnarain 43 186 Ganesh Dass e r3 
Gurusahay Ram v. King- Emperdr 43 256] 385 | Kalika Dutt Mandar v. Tulsi 
Buchan Singh v. King-Emperor 37 470 Mandar € 
Chairman of Gaya Municipglity | 38€ | Ballam Singh v. Lal Babu - 
v. Sukhan Singh -i137 854| 290] Syed Muhammad Rafi v. Sycd 
Nand Kishore Jha v. Parao Mian | 42 839 "Muhammad Askari ER 
Haradhan Mandal v. Iswar Das 392 | Hari Prasad Misir v. Kodo Marya 
Marwari ..| 38 797] 394 | Rostamji Dhanju Mehta v; Madan 
Murat Lal v. King-Eimnperor .. | 43 252 Mohan Chaudary 
Golab Chand Ray. v. Sheikh I Fedg 397 | Gopi Biswal v. Ram Chandra Sahu 
Hussain 44 532 | 398 f Kalu Garhi v. Jangli Ohoudhry... 
` Baldeo' Sahai v. Bråjnandan Sabay 43 359] 399 | Jadu Mahton v. Kali Prasonifo 
Ram Guam Raut v, Harjen Mehra | 42 91 Bhattacharjee 
@adanand- Tewari: v. Debnfth bs 402 | Rajbans Sahay v. Mahabir Prashad 
Manjħi .| 37 980| 403 | Lakhu Rai v. Maharaja Kesho 
Babu Maheshwar Prasad v. Lagan- ` Prasad Singh Bahadur 9 » 
i barat, Keer 1.39. 65 | .404 | Sheikh Imrat Ali v. Sheikh Aihfad. Te 
Kadir Bakhsh jy. Sheo Prasad * . Ali 
Misser we (42 111 | 405 | Bindeshari Prasad v, Lekhraj Sahu 
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° x INDIAN CASES. . (1917, 
:6 3 PATNA LAW "WEEKLY, FROM NOVEMBER 12th vo DECEMBER 1917—conold. | . 
414 Gangadeo } Narain Singh v. Totila) 427 | Pirthi Chand Lal Chondhry v. 
Sahu ..| 39 646 Mohamad Tahir 5 427 
416 | Naik Pandey v. Bidya Pandey ... | 34 149] 428 | Madhusudan Singh v. “Krishna ` 
419 | Saraswati Patak v. Land Ac- ; . Prasad Singh ..| 39 946 
' `| -‘ quisition Deputy Collector of | 429 | Jinlagi Raut v. King:Emperor ...| 38 444 
. Champaran - 39 -650 | 432 | Bijoo Singh v. King-Emperor ... | 38 328 
420 | Sarup Sahu v. Jagannath Modi ... | 39 672 | 433 | Sukhdoo Singh v The District 
422 , Shamlal Sahu v, Amar Prashad : Magistrate of Muzafferpore .-| 38° 164 
hp ' Chowdhry 39 056 | 435 | Raja Kalanand Singh v, Raj 
» 423 | Jagdip Narain Singh v. Holloway | 39 653 Kumar Singh 39 26024 
426 | Lachmi Narayan v. Balaram Sahay 437 | Rani Jagadamba Kumari v, Thakur e 
* i. and Raghunath Saran v, Balaram Wazir Narain Singh “a | 3B. 255 
!- Sahay 39 662] 447 | Nirit Lall Jha v, Kumar Kalanand E 
; Singh ` -38 533 
18 PUNJAB LAW REPORTER, ron December 1917. 
No. : X No. E 
:186 | Diwan Oland v. Imam Din 41 "MI 149 | Shamar v. Gurjo : Not 
* 136 | Jamna Das v. Bishan Das 41 .888 - reportable, 
187 | Gurdit Singh v. Musa. 41 30i | 150 | Jai Chand v. Sardar Singh 44. 264, 
138 | Thakar Singh v, Nabi Bakhsh 39 .735 | 151 | Seth Rustomji v, Crown 44 261 
189 | Sultan v. Ghulla ; | 4I 288] 152 | Sardera v. Kaura Ram 44 219 
140 | Mool Chand v. Amar Nath 39 971| 158 | Wadhawa Singh v. Balwant Singh 44 277 
‘141 | Kirpa Ram v. Nawab 43 754] 154 | Finun v. Shibbo 43 159 
142 | Sardar v. Modan’ 39 .785 | 155 | Firm of Chela Ram Sant Ram v. 
143 |-Firm of Khushi Ram Behari Lal Kishan Chand ees | 44. 2838 
v. Mathra Das 39 . 793 | 156 | Nazir v. Amar Chand. 44 224 
144 | Jalelev. Crown _ 44 974| 157 | Gopi Ram v. Ram Dhan . | 44 228 
: 145 | Ahmad v. Crown - 44 969 | 158 | Wadhawa Singh v. Crown .1 44 128 
146 | Partap Singh v. Partapi . „| 4& 893]| 159 | Sher v. Crown Not 
147 | Partap Singh v. Partap 44 907 ‘veportable 
.148 | Yad Ram v. Manbhari 44 87} 160 | Ali Muhammad v. Crown, 1.4 380 
161 | Narindra Singh, In the matter of | 44 123 
52 PUNJAB RECORD, FOR Novemper-Decesner, 1917, 
No | ' Civil. No. 
“91 | Imperial Oil Soap and General 103 | Ismail v. Sultan Bibi : 42 354 
‘Mills Coy,;v: Ram Chand 36 980] 104 | Brij Indar Singh v. Lala Kanshi g 
' 92 | Muhammad Jlamid Ullah Khan v. Ram a | 42 43 
; -eMuhamméd Majid Ullah Khan... | 40 374] 105 | Hari Kishen v. Chandu Lal .. |43 667 
‘ 93 | Radha Mohan v, Ghasi Ram a | &I 96] 106 | Lal Shah v. Hira Lal e | 4D 103 
94 | Sobha Singh v. Thakar Singh 43 272] 107 | Zinat Bibi v. Aimna - | 40 240 
! 95 | Resal Singh v. Shadi- 43 317 Criminal. : 
$6 | Fateh v. Bhanju Ram 41 730| 43 | Crown v. Arjan e| 43 245 
, 97 |. Bishen Singh v. Feroz Chand 40 618] .44 | Jai Singh v. Crown’ 43 324 
'98 | Lok Chand v. Hazar Khan 6 41 .59 45 | Ujagar Singh v. Crown 3 413 
, 99 |. Amar Naty v. Ishar Singh 43 350 46 | Crown v. Wadhawa  ' iss 3 799 
100 |' Chinti v.Ishar . .| 43 299| 47 | Basan§ Lal and Lyallpur Bank 
101, Muhammad Bakhsh v. Karam Düren. Crown . 143 701 
"| Hah ..| 40 e6 Revenue, 
102 | Harkishen Singh v. Sarmukh 8 Aun han v. Parmanand ' 43 306 
Singh : 43 294 9 Murad Bibi v. Khadim Hussain... | 43 495 
12 PUNJAB WEEKLY REPORTER, ror Novswnsn. DecGAMBER, 1917. 
No, Civil. No. ! 
* 12% Brij Indar Singh v, Lala. Kanshi e 127 | His Haghness Brij Indar Pee Y. pu 
‘Ram, .]42 48 Igla Kanshi*Bam , 2 898 
126a° Achhnf Ram v, His Highness Raja . 128 | Abdullah Ashgar Ali Khan v, M 
. Balbir Singh | . | Not report- . Ganégh Dass 1 42, 959° 
* 126b | Brij Indar Singh v. Lala Kanshi able, 129 | Bhagwant Singh v. Narinjan Singh | 4] 781 
|, Ram .. | Not report-} 150 Kundan Lal v. Shadi Ram -| «I 809 
" 126c His Highness brij” Indar Singh v. able. 131 Ahmad v. Samand ` © . |4I 82 
A Lala v Kanehi Ram Not report.) 188 | Muhammad Umar v. Munshi Ram | 41 808 
x a : able. . 
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* 12 PUNJAB WEEKLY REPORTER, ror Novemper-DecemBer 1917.—6oneld. 
No. No. 
183 | Dhanpat Mal v. Mela Mal e | AE 918} 164 | Harcharan Das v, Firm of Dhanpat 
184 | Jiwan v. Zebo 41 976 Mal .|42 221 
185 | Bhagwan Singh v. Munshi Ram... | 4I 915| 165 | Ishar Das v. Ali Bossa ` we | 42 198 

, 136 Rustomji v.IKala Singh ma | 43 388 | 166 | Jawalan Shah v. Nihal Chand ... | 42 261 
187 | Arura v. Aya Ram .. | 42 -356 | 167 | Amba Y Baij Nath we | 42 436 
188 | Amar Singh v. Jai. Singh | 42,351] 168 | Balram Singh v. Baldeo Singh ... | 42 443 

.139 | Chajju Mal v. Gurmukh Singh ... | 42 95] 169 | Harkishen Singh v. Sarmakh Singh| 43 294 
140 | Ghulam Hussain v Saifullah Khan | 42 846 | 170 | Sher Muhammad v. Ram Chand... | 42 377 
141 | Tulsi Ram v. Amar Singh e | 42 115] 171 | Ohintiv.Ishar — . » | 43 296 
142 | Zora Singh v. Jagt& Singh 1 42 263] 172 | Sobha Singh v. Thakar.Singh ... | 43 272 

e143 | Chanan Shah v. Firm of Wadhu 173 | Amar Nath v. Ishar Singh ..| 43 350 

, Ram ve | &2 17| 174: Resal Singh v. Shadi w | 43 317 
144 | Bissi v. Hira Singh 42 338| 175 | Ganda Singh v. Buta Singh a | 42 380 

. 145 | Bissi v. Hira Singh 42 338 Criminal. 

, 146 | Hari Ram v, Mutsaddi 42 80 35 | Pal Singh v. Crown se 141 980 
147 | Nand Singh v. Gulli 42 343 36 | Prem Singh v. Crown .14I 671 
148 | Ram Kishen v. Atma Ram . | 42 76 37 | Bisakhi v. Crown 41 957 

_149 | Uttam Singh v. Firm of Ram | . 38 |-Kaon v. Crown 42 130 

| '. Kanwar 42 72 39 |'Gurditta v. Crown 41 1003 
150 | Safa Chand v. Lajwanti 42 103 40 | Saleh v. Crown 42 129 
451 | Wazira v, Maryan 42 858| 41 | Ram Richpal v. Crown 41 1008 
152 | Dula Singh v. Attar Singh ..| &2 287 42 | Samaila v, Crown 42 150 

_153 | Ram Chand v. Imperial Oil Soap 43 | Sita Ram v. Crown 41 1000 

AUS and General Mills Company Ltd. | 42 375 44 | Kishen Singh v. Crown 41 993 
154 |:Girdhari Lal v. Nand Ram 42 275 45 | Ajaib Singh v. Crown 41 1005 
185 | Ismail v. Sultan Bibi 43 364] 46 | Crown v. Abdul Aziz 44 117 
156 | Kishan Singh v. Núr Din 42 1938] 47| Crown’. Sardar 42 335 
157 | Balwant Rai v. Chern 39 451] 48 Malli v. Crown 42 595 

158 | Lal Chand v. Mangta Mal 42 420 Revenue, i 
159 | Rakha Mal v. Balwant Singh 42 390 3r Pokhar Das v. Amir 41 907 

160 | Arjan Singh v. Gujri 42 410 4 | Anup Kaur v. Abdul Aziz 43 216 
161 | Fatteh Khan v. Bisakhi Ram 42 412 5 | Chanda Singh v. Jiwan Singh” 42 87 
162 | Mani Singh v. Dial Singh 2 42 459 6 | Sultan v. Lakhu Ram 39 341 
163 | Khan Muhammad Khudadad Khan 7 | Ahmad Khan v. Parmanand 43 356 

v. Girdhari Ram 42 468 8 | Patram v. Abha 4I 34 
11 SIND LAW PORNE FROM Parr II TO IV, 1917. 
Page, | | Page. . 

55 | Crown v. Kouro ..; 42 733| 101 | Seth Dwarkaprasad v. Firm of 
56 | Rupchand Hamceland v. Huku- Dipchand Persram | 4&4 360 

matrai ... 142 829] 103 | Louis Dreyfus & Co. v. Secre- 
67 | Sanwaldas v. Crown 42 6006 tary of State for India 6 45 173 

“1 | Kesarchand Keshovji v. Lakhamsi 106 | Moosaji Ahmed & Qo. v. Asiatic 
- Raisi ..] 42 611 Steam Navigation Co., Lid. ... ; 45 168 
‘74, | Khan Mahomed v. Chelaram 43 165| 113 | Dharmibai v. Crown 45 398 
76 | Crown v. Shahu Mehral 42 781] 116 | Mikanbai v. Dassimal . | 45 294 
79 | Imperator v. Ismail 44 335 | 120 | Firm of Bhawandas v. Menglugj... 45 324 
SL | Re enquiry against Mr. M. Pleader, 122 | Umermal v. I'irm of Bhojraj 45 429 
for professional misconduct ..'| 44 838 | 124 | Mulchand v. Fakir Muradali 45 335 

9) | Khushaldas Moolchand v. Crown... | 44 346 | 1266] Messrs. Moosaji Ahmed & Co, v. 
. 93 | Hyderabad’Municipality v. Mooij- | Karachi Port Trust . 145 4110 
mal Mushtakram 144 303]| 128 | Sobhraj v. Crown . 1 45 “399 

18 CRIMINAL LAW JOURNAL ron November-Decemper 1917. 

897 | Saleh v. Emperor | 42 129, 914; Madhav Ganpatprasad v, id „a ° 
898 | Kaon v. Emperor ; .. | 42 130 Khan Alifkhan 42 146 
899 | Ram Dayal v. Dwarka ..« 42 1831] 918 | tam Kishun Misser v. Emperor... 42 14 
900 | Pa#meshar Dat v. Epmperer 1 42 132]| 927 | Samaila v. Emperor ve | 42 159 
901 | Girdharee Lal v. Emperor ios | A2 133| 9296 Thein Myin v. Emperor .. | 42 161 

902 | Kallianji Vardhaman v. Hupenge 42, 184 | 934 | Bishan Dass v. Emperor ..| 42 166 

908 |%®; the matter of Asquith 42° 135 | 98: | Chidda Lal v. Bhajan Lal .. | 42 167 

909 | Mazar v. Emperor -. 142 141] 941 | Nga Chit Ye v. Emperge e | 42 173 

911 | Harinder Siggh v. Emperor . | 42% 143 | 912 | Babu Ram v. Emperor * o2 174 

913 | Emperor v. Dosu ajah j 42 146] 943 | Emperor v. Nga Tun Kaing ©. | "2 175 
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.944 | Emperor v. Nga Po Mya 0142 
945 | Amrita Lal Bose v. Cor poration 
Ao of ‘Calcutta 42 
“966 |. KadirPakiri v. Emperor . -42 
:907:| Nga Po Hmiv. Mi Shwe Tha “ 42 
2965. Shadi Lal v. Emperor - 42 
+969 | Fateh Singh v. Emperor 42 
1970: Nga Po Pyaw v.NgàTPoNwo ..|42 
“971. N jarayanan Moosad v. TE ` 
| ; Anima ' 42 
1976 » Emperor v. Sardar 42 
E 7 | lyav00 Raja v. Thayammal 42 
"677 | Empéror v. Lalli 42 
1978 |, Bal Kishen Gir v. Emperor 42 
5979 | i Malli'v. Emperor 42 
:981 | Emipéror v. Mallangowda Par. 
Jo watgowda we | 42 
‘982 | ; Dhanpat Singh v; Emperor we | 42 
“984. Mauiig Thein Win v. Messrs. Steel 
Brothers & Co. ws | 42 
72985 . . Baidyà Nath Boso v. Emperor “42 
"9B6 | ; Dawson Downing v.. Emperor 42 
"B87 |; Sahju Koeri v Mallar Koeri "EE 
-988 |: Prafulla Nath Tagore v. wedding 4 
990 | Sanwaldas v. Emperor : 42 
p92 "| Segu Baliah v. N. "Ramastuiah .. 42 
,.098 - Ramrao v. Emperor .42 
“994 T Sho Narayan Raut v. Emperor... 42 
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995 Gagan Chand Naskar v. Fen h 
: Mohan Nàskar  - 42 798 
996 | Rangadu, In re. 42 724, 
1001 Saharulla Ohowdhury v. Kendua ` 
Santhal 42 729 
1001 | Zumberlal v. Malobi "| 42 729 
1003 | Emperor v; Shahu e 142 731 
1004 '| Ghura Singh v. Mandip Singh ... | 42 732 
1005 | Emperor v. Kouro 142 73 
1006 | Orilal v. Kalu ve [AZ 732 
1007 |. Jai: Rai v. Emperor ^| 42 735 
1009 | Ah Pok v. Emperor 142 758 
1010 | Bai Jiba v. Emperor “42 754 
1012 | S. 0. Paul v. Emperor , i 42 .156 
1014 “a emn Acharjee v. Atul ' ` 
andra Das TE 
1015 | Daulat v. Emperor - MP os 
1016 | Syed.Munir v. Emperor [42 760 
1017 |. Mathura Prasad v.-Emperor +42 761 
1017 | Deendayal v. Emperor 42 75 
1019 Sabane nin, Iyer ' v. Thirumudi » ' 
udaliar Ap 
1022 | Noor'Máhomed v, Tider a "e [s 
1024 | Yar Mohammad Saha v. “Wayah X 
Mohammad Saha . 42 169 
1028 ILansraj Singh v. Emperor 42 772 
1087 | Bisi Bihari v. Emperor "142 78 
1039 | Manna v. Emperor | 42 783 
1039 | Bansi Pandey v, Emperor -. | 42 783 
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An asterisk (*) denotes cases not reported yet elsewhere, . 
e 
Name of cass reported. Where reported. Page, 
* 
Abdul Rash... Kham v. Safar Ali ` .. | ¥Calcutta High Court we | 614 
Abdul Wahed Khan v. Natabar Ghose .. | *Caleutta High Court [| 28900 
Abdullah AShgar Ali Khan v, Ganesh Dass {128 PWR 1917;22 M L T 451; 22 O 
e WN 125 3 P L W 381;26 C L J 568;15 A L J 
8&9; 19 Bom L R 972; 94M L J 12; eu 
"E. 132 P L R 1917; (1918.4 W N 7 P.C.. 959 
AE: Abhoya Charan Ghosh v. Raj Kumar Ghosh .. | *Oalcutta High Court we | 506 
Abu Mohammad v. Emperor ` | (1917) Pat 186 19 Or L J36 F. B. .. | 996 
' Agwaita Chandra Mondalv Krishnadhan Sarkar ... | 21 C W N 1129 we | 988 
Atzal Shah v. Lachmi Narain ..| IBALT 809; 40A 7 - . | 856 
5 Ah Pok v. Emperor - ... | 18 Cr L J 1009 e. 753 
Aiya Ramalinga Mudali v Arumuga Mudali ..I9S3M LE J 471 ..| 612 
Alagappa Chettiar v. Muthukumara Chettiar ... | 22M L T 102; (1917) M W N 669 886 
‘Alagappa Chettiar v. Nagaratna Mudaliar .. | (917) M WeN 677; 6 L W 445; 22 ML T 
871; 33 M L J 612 ^" 789 
Amar Kmishna Shaha v. Abdul Jalel Miyan ... | *Calontta High Court e. 
Amar Singh v Jai Singh ... | 80 P R 1917; 138 P W R 1917 
Amba v, .Baij Nath .]167 PW R 1917 
Amid Ali v. Abdul Mea Mozumdar: .. | *Oaleutta, High Court 
' Amrita Lal Bose v. Corporation of Calcutta «| 21CWN 1016; 26 OL 3215; 18 Cr LJ 945; 
44 C 1025 ° | 
Amzad Ali Sikdar v. Naimuddin .4 | *Oaleutta High Court 
An Advooate, In re .4, | 44 C 741; 26 OL J 605 ` vn 
Annanda Charan Datta v. Mohim Chandra Guha ..]| 26 0 L J 201 e. 
Anup Narain Singh v. Mahabir Prasad Singh a | 3 P L W295; 4 PL J 83 on 
Appava Rowther v. Seeni Rowther ne | 983 M L J (71: 6 L W 243; 40 M 116 
Ariyspüthra Goundan v, Bttiya Goundan | (19.7) M W N 7615 6 L W 638583 M LJ 615.. 
Arjan. Singh v Gujri E MOTE RIDT 160P W R 1917 e 
Arumugha Mudaline v Krishnasami Naicken .. | *Madras High Court 
Arara v Aya Ram 7 181P R 1917; 137 PeW R 1917 
Ashig Ali v Imtiaz Begam . | ALT 794; 89 A. 723 . 
Asquith, In the matter of s .„. {30 PWR 1917 Cr; 18 Or L J 903 
Atul Chandra Guha, In re A .., | #Caloutta High Court 
Babu Ram v. Emperor -” .. | 15 ALI 654,18 Cr L T 942 
Badri Prasad v Emperor z | 15 ALT 819; 19Cr L J 2; 40 A 35 


*Nagpur Judicial "Commissioners Conrt 
260 L J 37; 220 W N 72; 18 Cr L J 985 
19 Bom L R 823; 18 Or LJ 1010 ES 
19 Bom L R 730; 41 B 677 - 
16 AL J 766; 39 A694 ts di 


Bagmal v. Firm of Jamnadas Potdar , 
Baidya Nath Bose v. Emperor et 
Bai Jiba v. Emperor se 
Bai Laxmi v Maganlal Jamietram t 
Bakhtawara Lal v. Sheo Prasad è 

















Balkisha$ v. Narainsha 2 ° “| 13 8 @ R12l 
Bal Kishen Gir v. Emperot . ..| 3 P L W 201; 18 Cr L J 978 e 
Balram Singh v Baldeo Singh e .. | 168*P W R 1917 
Balthasar G. C. v. Samuel Balthazar ° e . | 210 WN 992 
Balunki Mahaphtra v. Karapa Sindhu va | (1917) Pat 135; 2 P LW 176 
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«2 INDIAN CASES. ; {1917 

e e . . 

Bank of Bengal v. 8. N. Sen *Lower Burma Chief Court 900 
e Bansi Pandey v. Emperor (1917) Pat 209,2 P LW 176; 18Cr LJ 1089 788 

Bansraj Lal v Moti Lal 83 PL W 360; (1918) Pat 2L 425 

Barkat Ali v, Emperor 1 LEAL J 824; 19 Cr L J 810; 40 A 38 ibe 922 

Basodi v. Mahanand Ray oe | ISNGR 210 e| 799 

Batanand v, Madhorao *Nagpur Judicial Commissioner's Court 288 

Batting Appana v Yarlagadda Venkataramalinganna . 

Bahadur ow | 383 M L J355: 6 L W 443 464 
Bhagwan Das v. Surendra Narain Singh #Calcutta High Court 521 
Bhagwan Dei v. Arjun Singh a7 o [40LJ 479; 200 O 241 8 
Bharat Das v. Mandrani Kuar « | 15A LJ 709; 89 A 689 vs 818 
,.Bhatiley Chunni Lal v. Chakerpan ve | *Allahabad High Court we | 945 
"Bhicoobai v. Hariba Baghuji . | 19 Bom LR 650 iss $ 
Bhikam Singh v. Emperor « | 15 A L J 8085 19 Cr L J 46 100 
Bhikhia Jha v. Brij Behari a | | P L W 685; 2 PL J 478 526 
Bibi Jigran v. Bibi Zohra . | *Patna High Court 970 
"Bibi Kaniz Fatma v Sarban Lal *Patna High Court we 44 
Bireswar Mookerjee v Ambika Charan Battacharjee... *Calcutta nigh Court e] 472 
Bishambhar Nath v. Umed Ali « | 200 © 268 m | 750 
Bishandayal-Sitaram v. Bodulal-Ladhuram . | 18 N L R 203 te | 746 
Bishan Dass v. Emperor 4.|8 P W R1917 Cr; 18 Cr L J 934 - .. | 166 

“ Bishun Sarup v. Nabi Mohammad Khan . | 2000 277 a oot | 742 
Bisi Bihari v Emperor oe | 2 P L W179; 18 OrL J 1037 . | 781 
Bissi v Hira Singh . | 75 P R 1917; 144, .45 P W R 1917 238 
Bodlu Bhonja v.Mohan Singh 16 A L J 789; 39 A 717 862 
Bombay Company, Limited v. Karachi Port Trust . 11$ L R29 659 
Brij Indar Singh v. Kanshi Ram 127 P W R 1917; 181 PL R 1917 | 898 
Brij Indar Singh v. Kanshi Ram 83 M L J 486; 22 M LT 362; 6 L W 692; 126 

E PW R9175 15A LJ 777; 19 Bom L R 866; . 
3PLW313; 26 C L J 672; 104 P R 1917; 
eo (1917) M W N 811; 22 © W N 169; 127 P 
= L R 13217 P. C. m 43 
Brij Raj Krishun v. Rameshwar Singh 2 P L W 208 625 
British India Steam. Navigation Co., Ltd.’ v. Hussain 

Kasim Shett #Madras High Court 536 

Brojendra Mohan Dess v. Ram Narain Mahton (1917) Pat 129 Te] 
rau Misir v, Bhagirathi Kuar n. | WAL J 150 936 
v. Ram Sarup : | 96 PL B1917 g ` 787 
B, E. v. Mongini Bros. 19 Bom L E 778 82 
Mal and Co. v. Gurmukh Singh-Bhagwan Das 72P R 1917; 189 P W R 1917 95 
n Shah v. Firm of Wadhu Ram-Jiwan Mal 61 P L R 1917; 143 P WR 1917 17 
da Singh v. Jiwan Singh 6 P R 1917 Rev 6 P W n 1917 Rev 87 
di Charan Baudopadhyaya v. Kazi Jawadal *Calcutta High Court tee | 024 
dra Goundan v. Palaniappa Goundan (1917) MW N 870; 28 M L-I'7 's | 961 
na Ram v. Kalu 78 P R 1917 218 
uhan v. Ram Sarup 20 O O 282; 4 O L J 585 27 
limi Chetty v. Subbanna (1917; M W N 792; 22 M L T 433; 34M L J 213; 860 
ellam Aiyar v. Corporation of Madras 6 LW 284 513 
idambaranatha Thambiran v Nallasiva Mudaliar... | 38M LJ 857; 22 M L T 218, 6 L W 6656; 41 
M 124 866 
dda Lal v. Bh&jan Lal 16 ALJ 723; 18 Cr L J 935; 39 A.657 F, B... "167 
ranji Lal v. Ganga Ram 15 A L J 763° | 670 
istenson v. Commotto ec | *Lower Burma Chief Court we | 518 
inni v. Ashrafan . ..]40LJ481 * we | 192 
finyoo Lal v. Lachman Sonar ; 15 ALJ 279; 39 A 391. 841 
aramani Mondal v Rajendra Kumar Singha *Calcutta High Court 890 
tterput Singh v. Sadasook Kotary 1210 WN lung 0] 628 
lleotor of Muttra v.Baldeo Singh .. | Allahabad High Court . | 952 
pen Uhetty v. Ana Mahalingam ; . | *Lower Burma Chief Court ..| 100 
attatraya Krishna v Kawadaji Wani " *Nagpur Judicial Commissioner's Court .. | 608 
aulat v. Emperor 14 N L B 16; 18 Cr L d 1013 V. | 769 
Jawan Singh*r. Bisheshar Singh ei: 4OLJ 48 T 41 

awson Downing v. Emperor A 2 P L W 79; 18 Cr LeJ 986 m 602 

e Deendayal v. Emperor 14 N LPR 14; Cr L J 1017 2 c» 701 
Deodhari Singh v Bhupnarain Singh SPLWI c ve | 456 
Deputy Commissiogdt of Partabgarh v. Ram Barup... 20 O C213 r^ T 18 
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Dhanonjoy Bhuiya v. Nimai Chand Das «> | 220 W N 1184 574 
Dhanpat Singh v. Emperor ee | (1917) Pat 297; 2 P L W 188; 18 CrL J 982.. 598 
Didar Husain v Gaya Prasad .|40LJ 494 is 119 
Dilan Singh v Choa Singh 2PL W 183 e| 897 
Dokari Joddar v. Nilmani Kundu 26 CL J 339; 22 C W N 319 eis 709 
Doorvas Seshadri Iyer v. Ananthayee z (1917) M W N 788; 6 L W 775 671 
Doraisami Aiyar v. Subramania Aiyar 22 M L T 484; 33 M LJ 699; (1917) M W 
N 847; 6 L W 784; 41 M 188 F. B. 929 
Dost Muhammed Khan v Nazir Ali Sahib 6LW 134 414 
Dula Singh v. Attar Singh 95 P L R1917; 152 P W R 1917 287 
Durga bharti v Guptar Prasad 40 L J547 we | 406 à 
Durga Kanta Sarma v. Anto Koch #Calcutta High Court SO | 649 
Darga Prasad Nath Missra v. Ganpat Dhobi (1917) Pat 188; 2 PL W 154 ..| 790 
Durga Prasanna Roy v Ishan Chandra Shaha 44 C 800 46! 
Ekradeswar Singh v. Rameshwar Singh (1917) Pat 253; 2 P L W 199 666 
Emperor v. Babu Prasad 16 A L J 806; 19 Or LJ 40; 40 A 82 1000 
v. Dosu .. | 118 L R62; 18 Cr L J913 | 146 
— v, Kauro ewe | 18 Cr LI 1005 | 738 
——-— v, Khushi Ram 19 Cr L J 43 .. 7 1008 
——- — v. Lalli 4] P R 1917 Or; 18 Cr L J 977 | 593 
.v. Mallangowda Parwatgowda 19 Bom L R 683; 1§ Cr L J 981; 42 B1 ı 597 
v. Nga Lu Gale 19 Cr LJ 34 e. 9394 
—— — v. Nga Po Mya 3 U B R (1917) 18; 18 Or L J 944 .. M6 
— v. Nga Tun Kaing -. | I8 Or L J 948 l' 178 
— v. Sardar «| 86 P R 1917 Cr; 18 Cr L J 976; 47 PWR 1917 i 
Cr 336 
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to the contention of the appellant. On 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER NO, 61 or 1916. 
* March 27, 1917. 
Present:-—Justice Sir John Woodroffe, Kr., 
' and. Mr. Justice Cuming. 
_Srimaty TARANGINI DEI wire or 
ABINASH CHANDRA BERA— 
, PETITIONER— APPELLANT 
versus - 
BAIKUNTHA NATH MANDAL AND 


| OTBERS— RESPONDENTS. . 
Civil Procedure Code (Act V of 1908), s. 47— 
Representative of | judgment-debtor — Purchaser, 


collusive, of equity of redemption, whether can object to- 


execution of mortgage-decree. 

An alleged purchaser of the equity of redemption, 
whose purchase is found not to be bona fide but a 
collusive transaction, has no locus standi to maintain 
an application under section 47, Civil Procedure Code, 
objecting to the execution of the mortgage-decree as 
a representative of the judgment-debtor. [p. 2, col. 


1.] i 

Appeal against tbe order of thè District 
Judge, Midnapur, dated the llth December 
1915, reversing that of the  Munsif, 3rd 
“Court at that place, dated the lst of July 1915. 


FACTS.—The appeal arose 
proceeding under section 47 of the Civil 
Procedure Code. The appellant purchased 
the mortgaged property in 1912. 
preliminary decree in the mortgage suit 
was passed on 14th May 1912. The final 
decree was passed on 5th July 1913 Appli- 
cation for execution of the decree” was 
made on 8th July 1914.. The olajection 
of the appellant to the *exeofition of the 
decree was that the money. due under 
the mortg&ge was paid off and that the 
decree sought 40° be executed was barred 
by limitation. Thé first Coiirt " gave effect 


out of a 


The 


1 ''(3) 29 C. 682; 6 C. W. à is 196. > 








appeal, the lower Appellate Court reversed 
the decision of the Munsif, holding that 
ihe appellant had no locus standi to, object 
to the execution of the decrees begause the 
transaction by virtue of which .he.olaimed 
bis title under the mortgage -was-a collu- 
sive transaction, «Hence. this appeal to the 
High Court. 

Babu Joytish Ohandra Taa. Gas ‘him 
Babus Mohesh Chandra Banerjee and Abhoy 
Charan Sarkar), for the Appellant.—I submit 
that the transaction is one between the mort- 
gagor and the appellant, so it does not lie in 
the mouth of the mortgages, a third party to 
the transaction, to say that the purchase. was 
a, collusive and paper transaction.. Even 
if the appellant is a benamidar. of the 
mortgagor, he can object to the execution 
of the decree on the anthority . of the 
rulings of this Hon'ble Court. I have 
taken the property pendente lite from -the 
mortgagor and l do not claim higher 
tights than those of the mortgagor. 

As benamidar the appellant can exercise 
the same rights which hig predecessor-in- 
interest could have exercised. As to. the 
rights of a benamidar, see Kritibas Das v. 
Gopiljee Thakur (1), Kanai Lal Jalan v.. Rasik . 
Lal Sadhukhan (2), Baroda Kanta Bose v. 
Chunder Kanta, Ghose .(3), Mohunt Das v, Nil 
Kemul Dewan (4). 

The lower Appellate Court was not right 
in saying that es nothing passed 4o 


` (1) 27 Ind. Cas. 136; 18 C. W. N. 814. 
(2) 23 Ind. Cas. 762: 19 C. W. N, 361. 


à (4) 4C. W. N. "283, 
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appellent by-the kobala taken from the 
mortgagor, he had no locus standi to object 
to. the execution of the decree. Whether 
or not anything passed to the appellant 
by the kobala was beyond the enquiry of 
the lower Appellate Court. As soon as 
the kobala was put in Court, the lower 
Appellate Court ought to have allowed 


' the appellant to object to the execution 


- Sirkar v. Beni Madhub Sirkar (6). 


of the decree, unless and until bis vendor him- 
self objected to it. 

The deeree-holder, a third party, cannot 
object to the validity of the kobala on 
the authority of Lal Achal Ram v. Kazim 
Husain Khan (5). 

Even if it was a nominal sale, then as 
benamidar of the jndgment-debtor I can 
object to the execution in the same way 
as the judgment-debtor could “have done 
and for thatthe mortgagee will not suffer. 
If the mortgagee ean prove on the merits 
that his decree is good it is well and good, 
but to shut the appellant out of Court on 
the preliminary point is ‘against the law. 

Baby Manmatha Nath Roy, for the Re- 
spondents.—Theappellant cannot proceed with 
the objeetion unless and until he oan prove 
that he is a party to the suit or a representa- 
tive of the judgment-debtor. . 

[ Woopnozrz, J.—As benamidar he claims to 
be a representative of the judgment-debtor. | 

Where nothing passes to the -benamzdar 
by the transfer, v.e, where he is not a 
‘trustee for the real owner, he has no legal 
or eguitable title in him. 

The question for determination is whether 
he is a representative of the judgment- 
debtor within the meaning of section 47, 
Civil Procedure Code. 

No person is a representative of a party to a 
suit’ within *the meaning of section 47, Civil 


' Procedure Code, unless he is bound or affected 


by the decree passed in the suit. Ag to the 
meaning of representative see Jshan Ohunder 
Every 
purchaser of a judgment-debtor’s property is 
not a representative of the judgment-debtor. 
A mere nominal purchaser is not a representa- 
tive within the meaning of section 47, unless 
ethere i¢ a chance of his being affected 
by the decree. On the authority ‘of the 
rulings of this Court a mere sale-deed 
(5) 27 A. 271; 9 C. W. N. 417; 8 O. C. 155; 32 I. A. 

113; 1geMo L. J. 197; 8 Bar. P. C. J. 772 (P. C.). 
(6) 24 C. 62; 1 C. W. N. 36; 12 Ind. Deo. (x.s.) 707. 
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from the judgment«lebtor is not sufficient 
to constitute the appellant in this case a 
representative and thus he has no locus standi 
to make the objection. Sve Kalu Saha v? 
Bhagabati Debya (7), Mohendro Narain Chatu- 
A benamidar 


-raj v. Gopal Mondul (8). 
cannot come as a representative under 
section 47, Civil Procedure Code. See 


aoe Narain Ohaturaj v. Gopal Mondul 
8). 

[Woopnorrs, J.— Can the validity of the 
transfer or the effect of the sale-deed be 
questioned by the deoree-holder?] 

The effect of the document is necessary to 
be seen in order to determine the status of 
the appellant. The lower Appellate Court 
&nds that the transaction has no legal effect. 
That question was necessary to be deter- 
mined in order to ascertain whether or not 
the appellant claiming to be the represehta- 
tive of the judgment-debtor can come as an 
objector under section 47. 

Then even if the appellant can come 
under section 47, the petition of objectéon is 
not maintainable on another ground. His 
principal objection is that the application 
for order absolute for sale was barred by 
limitation at the time when it was made. 
. But at the time when the application was 
made the judgment-debtor himself raised 
the objection of limitation, and the Court 
disallowed the objection. So the present 
petition is barred 'by the principle of res 
judicata. See Mungul Pershad Dichit v. Grija 
Kant Lahiri (9), Sheoraj Singh v. Kameshar 
Nath (10). 

JUDGMENT. 

Wooprorre, J.— The only : question that 
arises from the judgment of the lower 
Appellate Court is whether the petitioner. 
was or was not a benamidar. It must be 
shown “that she was either a party to the 
suit or,& representative of the party to the 
suit. Doubtless she was not a party to 
the suit, for that party was one Shyam 
Maiti. She was not also, according to the 
finding of the lower Appellate Court, a re- 
presentative of Shyam Maiti who himself 
was aeparty to the proceeding., Admitting 
for ‘he sake” of argument that a pur- 

(7) 6 0. W. Ne 127. 

*(8) 17 C. 769 at p. 777; 8 Ind Deo, (9 2) 1056. 

(9) 80. 51; 11 C. L. R. 113: 8 1. A. 123; 4 Sar. P, 


Qj J. 249; 4 Ind. Deo. (N. s.) 3g. f 
e (10) 24 A, 282; A. W. N. (1902) 63, e 
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chaser from a judgment-debtor is his re- 
presentative, it was found as a fact that the 
* alleged purcbase on the part of the petitioner 
was not bona fide but a collusive transac- 
tion, which is equivalent to saying that 
there was no conveyance and that nothing 
passed to the petitioner. That being so, the 
Judge was right in holding that the peti- 
tioner had no locus standi to maintain an ap- 
plication under section 47, Code of Civil 
Procedure. : 
The appeal is accordingly dismissed. with 
costs, one gold mohur. 
Cumine, J.—I agree. 
: Appeal dismissed. 


» — 


PRIVY COUNCIL. 
APPEAL FROM THE ALLAHABAD Hien Coumr. 
March 1, 1917. 
Present: — Viscount Haldane, Lord 
Shaw, Lord Parmoor, Sir John Edge 
and Mr, Ameer Ali, 
MUHAMMAD ABDUL AZIZ AND ANOTHER 
—PLAINTIFFS— À PPELLANTS 
versus 


MIR TASADDUQ HUSAIN AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Evidence-—Pedigree—Plaintiff and his witnesses not 
directly cross-examined — Plaintiffs case believed by 
Trial Court—Reversal by High Court. 

The question was whether the plaintiff one A. was 

t he legitimate son of one Muhammad Sher Khan by 
his wife Musammat Munna. A. himself and his wit- 
nesses gave evidence that he was, and the only 
question put to them in cross-examination was 
whether Muhammad Sher Khan had a woman named 
Sundaria in his keeping asa mistress. When the 
witnesses for the defendants were examined, some 
attempt was made toprove that A. was the son of 
another person of the name of Muhammad Sher 
Khan who had a mistress named Sundayia. The 
Trial Court believed 4.'s case and characterised the 
case of the defendants asa “pure concogtion and 
unworthy of credit." The High Court disPelieved the 
plaintiff's evidence and dismissed his suit: 

Held, that the High Gourt was hot justified in 
dismissing the plaintiff's suit on the view that “it 
was quite possible that the real truth was that the 
claimant was the son of Musammat Sundaria who 
was kept by Muhammad Sher Khan," havgng been 
influenced théreto by the fact that the suit wag being 
financed by a co-plaintiff in whose favour “A, had 
executed a deed of sale in respect ofa moiety of the 
property Skfmed. Ip, 6, col. 2.] 


Appeal from a judgment of the Allahabad 
High Court (Sir Henry Richards, C. 3 
and Banerji, J.), dated the 18th February 
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MUHAMMAD ABDUL AZIZ v, MIR TASADDUQ HUSAIN. 
e. e. 


1913, a judgment of the Subordinate Judge 
of Banda, dated tke 18th September 1911. 

FACTS appear from the judgment. 

Mr. A. M. Dunne, for the  Appellant.-— 
The finding of the Subordinate Judge who 
heard and saw the witnesses was right. 
The High Court raised a new case which 
was not made in the pleadings nor put 
to the appellant or his witnesses. The 
case was not made out that the appellant 
was born of the mistress. The Subordi- 
nate Judge. was right in holding that the 
defendants’ story was a pure concoction, 

JUDGMENT. 

SIR Joun Epas.— The plaintiffs in the 
suit in which this appeal has arisen are 
the appellants, and they seek by this appeal 
to have the decree of the High Court 
at Allahabad, dated the 18th February 
1918, which set aside the decree of the 


Subordinate Judge of Banda, dated the 
18th September 1911, and dismissed the 
suit, set aside, and to have the deoree 


of tbe Subordinate Judge restorgd, The 
decree of the Subordinate Judge decreed 
pari only of the claim of the plaintiffs and 
dismissed their suit as to the remainder of 
their claim. Their claim included moveable 
and immoveable property. This appeal does 
not raise any question as to that part ‘of 
the claim of the plaintiffs which was dis- 
missed by the Subordinate Judge. The re- 
spondents have not been represented at the 
hearing of the appeal, which has been heard 
ex parte, 

The immoveable property to which this 
appeal relates is three-fourths (12 annas, out 
of 16 annas) of the immoveable property of 
which one Buland Ali Khan died possessed 
on the 20th August 1908. He was a 
Mubammadan of the Sunni sect. He died 
childless, leaving surviving him a widow, 
Musammat Akbari Begum, who died on the 
16th May 1909. 


The oné-fourth shave of Buland Ali Khan's 
immoveable property, which devolved upon e 
his widow on his death, was claimed in 
the plait, but is not in question Qn this 
appeale This suit was brought in the” 
Court of the Subordinate Judge of Banda 
on the 15th May 1911. The plaintiff Mu. 
hammad Abdul Aziz claimed. a moiety of 
the immoveable property now in question 
as the heir of Buland Ali Khan.” The 


"relations of 
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other plaintiff, Muhammad Ismail, claimed 
to be entitled to the other moiety under a 
sale-deed of the 19th April 1911, which 
was executed in his favour by the plaint- 
iff Muhammad Abdul Aziz and in accord- 
ance with which this litigation, so far as 


the plaintiffs are concerned, has been 
financed. The defendants, who are the 
respondents, are in possession, and have. 


denied that Muhammad Abdul Aziz is the 
heir of Buland Ali Khan, 


In the plaint it was alleged that the 
plaintiff Muhammad Abdul Aziz was the son 
of the paternal uncle of Buland Ali Khan, 
and a genealogical table of the family was 
set out showing Buland Ali Khan as the 
son of Jamsher Khan and Jamsher Khan 
as one of two sons of Ali Sher Khan, and 
showing as the other son of Ali Sher Khan 
one Muhammad Sher Khan, whois shown 
as the father of the plaintiff Muhammad 
Abdul Aziz. That genealogical table also 
shows Musammat Munna as the wife of 
Muhampad Sher Khan, and as a daughter 
of Shamsher Kban who was a brother of 
Ali Sher Khan, who was the grandfather 
of Buland Ali Khan. If the pedigree of 
the plaintiff Muhammad Abdul Aziz and 
Buland Ali Khan is correstly shown in 
that genealogical table, the title of the 
plaintiff Muhammad Abdul Aziz as the heir 
to three-fourths of the immoveable property 
of which  Buland Ali Khan was at his 
death possesstd is established 


The defendants in their written state- 
ment alleged, so far as is now material, 
that the plaintiff, Muhammad Abdul Aziz, 
was ' not the legal heir of Buland Ali 
Khan”; thaj noright toirfherit any portion of 
the property in dispute as the heir of Buland 
Ali Khan had devolved upon the plaintiff, 
Muhamuad Abdul Aziz, "as agaifst the 
defendants;’ and that the genealogical 
table set out in the plaint was “wrong,” 
that is,‘ was not correct. The defendants 
ine their written statement set out a 
genealogical table «hich they alleged 
correctly showed the names %f the 
Boland Ali Khan ao far 
as they were “necessary for the purposes 
of this suit and the defence". Not content 
with ,edanjal of the title of the plaintiff 
Muhammad Abdul Aziz as heir, the de- 
feudantg alleged in their written statement 


that Buland Ali Khan had made an oral 
Will of all his property in favour of tbe 
defendant, Mir Tasadduq Husain, who, ite 
was alleged, voluctarily, and out of his 
regard for the relationship of the parties, 
privately allotted the property in shares 
to himself, his brother, and other defendants. 
The Subordinate Judge found that it was 
not proved that the alleged oral Will had 
been made, and that finding apparently 
was nct questioned in the High Court. 

According to the genealogical table which 
had been set forth by the defendants as 
correctly showing the names of the relations 
of Buland Ali Khan so far as they were 
necessary for the purposes of tbe suit and 
the defence, neithér the plaintiff Muhammad 
Abdul Aziz nor his alleged father Muham- 
mad Sher Khan were related to Buland 
Ali Khan. Neither the name of Muhammad 
Sher Khan nor that of his wife Musammat 
Munna is shown in the pedigree set forth 
by the defendants, although Musaymat 
Munna’s father Shamsher Khan and some 
of his sons and daughters are shown in it. 
According to that pedigree Ali Sher Khan 
had only one son, Jamsher Khan, the father 
of Buland Ali Khan. As will presently 
appear, tae pedigree set forth by the de- 
fendants in their written statement was a 
falee pedigree, false to the knowledge of 
allthe defendants and intentionally false, with 
the object of excluding the plaintiff Muham- 
mad Abdul Aziz from tbe inheritance which 
he claimed, 

On the evidence there can be no doubt 
whatever that Muhammad Sher Khan and 
Jamsher Khan were brothers and were 
sons of Ali Sher Khan, nor can there be 
any doubt on the evidence that the wife 
of Muhammad Sher Khan was Musammat 
Munna. It is impossible that the defendants 
or any'.one of them could have been 
unaware of the fact that Mubammad Sher 
Khan was the paternal uncle of Buland Ali 
Khan and that his wife was Musammat 
Munna. The defendant Mir Tasadduq 
Husain was a son of Musammat Zainab 
who was a damghter of Shamshef Khan and a 
sister” by the half blood of Musammat Munna. 
The defendant Zamaruddin Khag was a son 
of Dilsher Khan, who wis the son of 
Shamsher Khan and a brother by the half. 
blood of Musammat Munna, The defendané 
Mugammat Behran® was a daughter 
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Musammat ‘Mariam who wasa sister of Ali 
Sher Khan, grandfather of Buland Ali Khan. 

e The defendant Musammat  Mehran was, 
eonsequen!ly, a first cousin of Muhammad 
Sher Khan. The remaining defendant 
Musammat Asghari Begum was the daughter 
of the defendant Musammat Mehran. 

The only remaining question is who 
were the father and the mother of the 
plaintiff Muhammad Abdul Aziz. The 
Subordinate Judge found in effect that the 
plaintiff Muhammad Abdul Aziz was the 
son of Muhammad Sher Khan and his wife 
Musammat Munna. The High Court accepted 
as correct the finding of the Subordinate 
„Judge that Muhammad Sher Khan wasa son 
of Ali Sher Khan, bet as to the purentage of 
the plaintiff Muhammad Abdul Aziz, the 
learned Judge who heard the appeal iu the 
High Court said: 


"It is quite possible that the rea] truth 
is that the claimant (Muhammad Abdul 

Aziz) was the son of Musammct Sundaria 
who was kept by Muhammad Sher Khan,” 
and "after a careful consideration of the 
entire evidence, we are unable to say that 
we believe that the claimant was the son, far 
less the legitimate son, of Muhammad Sher 
Khan." Accordingly they allowed the appeal 
and dismissed the suit. 


There is strong and s raightforward 
evidence on the record, which the Subor- 
dinate Judge accepted as reliable, and which 
their Lordships see no reason to doubt, 
according to which the plaintiff, Muhammad 
Abdul Aziz, was the son of Muhammad 
Sher Khan and his wife, Musammat Munna. 
The plaintiff, Muhammad Abdul Aziz, 
gave evidence on his own behalf. He was 
born at Kodara. His father Muhammad 
Sher Khan had been involved in the troubles 
of the Mutiny as follower of Néwab Ali 
Bahadur Khan, of Bands, with whom he 
fled, but subsequently he came in and 
surrendered. Muhammad Abdul Aziz, through 
the interest of bis cousin, Buland Ali Khan, 
obtained an appointment in the Police 
Departmefit at Banda, from which later 
he was dismissed; he then became a darwesh 
(a fatis, a member of a religious brotherhood), 
Many yéers liter, when at Nasirabad, in 
1910, he heard from one Ramzan that ehis 

* cousin, Buland Ali Khan, and his widow; 
Akbari Begum, had “ied, and on. the 17th 
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March 1910, he wrote from Nasirabad to 
the Collector of Banda, giving the Collestor 
notice that he was the only legal heir 
to the property which Buland Ali Khan 
had left, and asking that the property 
should be kept in safe custody by the 
Collector’s Court until he could attend at 
Banda. On the 30th March 1910, Muham- 
mad Abdul Aziz again wrote to the Collector 
of Banda to the same effect. Subsequently 
Muhammad Abdul Aziz went to Banda, 
and discovered that the property of which 
Buland Ali Khan had died possessed had 
been taken possession of by the defendants, 
and in order to provide the means for 
this litigation in assertion of his rights, he 
executed the sale-deed of the 19th April 
1911 in favour of the other plaintiff, Muham- 
mad Ismail. 

The learned Judges of the High Court were 
apparently influenced inthe view which 
they took of the evidence on behalf of the 
plaintiff, Muhammad Abdul Aziz, as to his 
parentage, by the fact that the suit is 
being financed by the other plairtif, who 
except for the sale-deed in his favour of 
the 19th April 1911 would not be interested 
in the litigation, and they suggested that 
it was possible that Muhammad Abdul 
Aziz was ason of one Musar mat Sundaria, 
who admittedly had been a mistress of 
Muhammad Sher Khan. Itis to be observed 
that no question suggesting that 
Mubammad Abdul Aziz was a son of 
Musammat Sundaria was put to himeor to 
any of his witnesses. If that was the defence 
upon which the defendants intended to 


rely, Muhammad Abdul Aziz and those 
witnesses of his, who spoke as to his 
paternity, shoukl have had, in cross ex- 
amination the question directly put to 


them as to whether Musammat Sundaria, 


not *Musammai Munna, was his mother. 
That was not done. In order to lay a . 
foundation for calling evidence to prove 


that Muhammad Abdul Aziz was a son of 
Musammat Sundaria, it was not sufisiente 
for the defendants to ask the plaintiff 
Muhathmad Abdul Aziz, or a witness or 
witnesses of his in cross- examinatioh, 
whether Muhammad Sher Khan had a 
woman named Sundaria in his keeping as a 
mistress. ye. 

The defendants avoided putting the” 
direct question ag to the paternity, doubtless 
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not willing to commit themselves to the 
defence that Sundaria, and not Musammat 
Munna, was the ziothge of the plaintiff, 
Muhammad Abdul Aziz. When the witnesses 
for the defendants were being examined 
some attempt was made to prove that the 
plaintiff, Muhammad Abdul Aziz, was the 
son of a woman named Sundaria, alleged 
to have been a mistress, not of Muhammad 
Sher Khan, of Banda, the -son of Ali Sher 
Khan, but of a man described as Muham- 
mad Sher Khan,a resident of Delhi and 
son of a man described as Sardar Khan, and 
an attempt was made to confound Muham- 
mad Sher Khan, who was the father of the 
plaint Muhammad Abdul Aziz, and who 
had a mistress named Sundaria, with a 
Muhammad Sher Khan, of Delhi, who may 
have been, and very possibly was, an imagi- 
nary person. The Subordinate Judge's com- 
ment on that part of the case of the defend- 
ants was: 

“The whole story is pure, concoction and 
is unworthy of credit,” With that com- 
ment cf the Subordinate Judge their Lord. 
ships agree. 

In the opinion of their Lordships it was 
satisfactorily proved that the plaintiff 
Muhammad Abdul Aziz was the son of 
Muhammad Sher Khan by his wife, Mu- 
sammat Munna, and they will humbly advise 
His Majesty that this appeal should be 
allowed with costs, and that the decree of 
the High Court should be set aside and that 
the deeree of the Subordinate Judge should be 
restored. 

- Appeal allowed. 

* Solicitor for he Appellante: Mr. Douglas 

Grant. 





SIND JUDICIAL COMMISSIONERS 
COURT. 
First Civi, APPEAL No. 3 or 1915. 
March 29, 1917. 


Present: — Mr. Pratt, J. ©., and 
A Mr. Crouch, A, J. C. 
TEJUMAL AND ANOTHER SALEEBLLANTS 


versus 
COLLECTOR or LARKANA, as rien 
or THE EsrATE or GHULAM RASUL KHAN 


— RESPONDENT. 
Sind Incumbered Estates Act (KX of 1896), ss. 15, 


. * o 16, 31, 34'33* Award by Manager under ss, 15 and 16, 


gnalitu of—Appeal—Revision—Commissioner in Sind, 


power of, to vary awan d —Manager, jurisdiction of, to 
award interest in contravention of rules framed under 
Act, 

An award passed by the Manager under sections 
15 and 16 of the Sind Incumbered Estates Act 
is a final determination and can only be varied by 
the Commissioner in Sind on appeal under section 
31 orin revision under section 32 of the Act. The 
liquidation scheme bears the same relation to the 
award that an order of execution does to à decree, 
and consequently cannot vary the award. [p. 6, col. 2; 
p. 7, col. 1.] 

The jurisdiction of the Manager under sections 
15 and 16 of the Sind Incumbered Estates Act to 
détermine the amounts of debts and liabilities is a 
special jurisdiction created by Statute. Such 
jurisdiction does not arise unless the terms of tho 
Statute are complied with. [p. 7, col. 2.] 

The Manager has no jurisdiction to do that which 
the rules framed under section 33 of the Act forbid 
him to do. Consequently the Manager cannot 
award future interest subsequent to, the- order of 
management under rule 4, such interest being solely 
in the discretion of the Commissioner under rule 12. 
[p. 7, oo). 2.] 

Mr. Rupchand Bilaram for the Appel- 
lants. 

Mr. Parmanand  Tejwmal, 
Pleader), for the Respondent. 

JUDGMENT. 

Pratt, J. C.— This suit was filed by the 
appellants against the Collector of Larkana, 
as Manager of the Estate of Ghulam Rasul 
Shah, to recover interest on the amount 
awarded by the Manager in respect of the, 
debt due to them by the Estate. 

Various defences were raised by the 
Manager which it is not necessary now 
to notice, but the lower Court disposed of 
the suit on the ground that the award of 


(Government 


interest had not been included in the 
liquidation scheme. 
The learned Assistant Judge was of 


opinion that the Manager’s award does not 
become final until the liquidation scheme 
has beer prepared and sanstioned by the 
Commissioner, and then only to the extent 
10 which‘ the amounts awarded are entered 
in the liquidation scheme. 

This is clearly an erroneous interpreta- 
tion of the Act. Under section 15, the 
amount of debts and liabilities upto the 
date of ghe decision is determined. Under 
section ,16, futfire interest (if any) is fixed 
from the date pf that decision to the date 
of payment in cases where the amont is 
not paid at once. Section “17 makes it 

ear that the orders passed under sections 
T “ 16 are a final determination. It 


* 
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is after such final determination that a 
eliquidation scheme is prepared’ showing the 
mode in which it is proposed to pay the 
sums awarded. This liquidation scheme 
bears the same relation to the award under 
sections 15 and 16 that an order of exe- 
cution does to a decree. It shows how 
the award is to be fulfilled but it cannot 
in any case vary or modify it. The liquida- 
tion scheme considered as a mode of 
execution is subject to sanction by the 
Commissioner, section 18. But the Com- 
missioner can only vary the award in 
appeal under section 31 or in revision under 
section 32. 

When the amounts of the debts and 
liabilities have been determined under sec- 
tion 15 and an order for future interest 
(if any) made under section 16 the original 
debt or liability is extinguished, and the 
only right of the creditor is to recover 
under the liquidation scheme the amount 
so Awarded from the Manager, section 20 
(2). There is no substance in the objec- 
tion that this right cannot be enforced by 
suit. 

Now, the award which the plaintiffs seek 
to enforce in this suit was made by the 
Manager on the 2!st February 1892, and 
is as follows:— 


“The principal is reduced to Rs. 1,891-7-23 
and the interest to Rs. 5,229, 
Rs. %,120-7-3, which is the amount I 
award out of the estate with future 
interest, a3 most of the amounts or for 
cash”. 


The sum of Rs. 7,120-7-3 was paid by 
the Manager in 1903. The future interest 
was the subject of cocrespondence between 
the plaintiffs and the Manager whotin 1919 
finally refused to pay it. The refusal led to 
the present suit. et 


Now,it is no answer to the claim that 
the future interest was not included in 
the liquidation scheme. If the plaintiffs 
are entitled to it under sestions 15 and 
16, they are entitled to have it® entered 
in the schedule and in the liquidation Scheme 
aud tœ ņpceivə it. under tħat liquidation 
scheme. . 

The question shen is whether they gre 
‘entitled to it under sections 15. and 16° 
‘or, in other words, had*the. Manager jurjsdic- 


total - 


OASKS. 


tion to award it? This isissue No. 7 in the 
lower Court. 

Now, the jurisdiction of the Manager 
to inquire into and determine the amount 
of debts and liabilities is a special jurisdio- 
tion created by the Act. To such a jurisdic- 
tion the rule in Nusserwanjee Pestonjee v. Meer 
Mynoodeen Khan (1) applies that the terms 
of the Act must be complied with for, other- 
wise the jurisdiction does notarise. Section 
15 says expressly that the Manager shall 
determine in accordance with the rules 
made under this Act”, and generally both 
under section 15 and under section 16 of 
the Act the Manager must be guided by 
the rules framed under section 33, and 
has no power to do that which those 
rules forbid him to do These rules are 
published in Bombay Local Rules and 
Orders, Volume II, page 671. Rule 4 expresa- 
ly provides that no interest shall he 
allowed subsequent to the date of the 
order of management. The intention ap- 
parently is that all interest subsequent to 
that date should be in the discretion of 
the Commissioner to be exercised under 
role 12 in view of the condition of the 
estate. 

It seems clear, therefcre, that the 
Manager had no jurisdiction to infringe 
this express mandate and make an order 
for future interest. The rule is not in- 
consistent with section 16, for that section 
says "interest (if any)” and, £herefore, does 
not make the award of interest ob- 
ligatory evenin cases where payment is 
postponed. e 

Plaintif?s suit must, therefore, fail. It 
may seem hard hat Eé should not get 
what was allowed by the Manger, but 
he has already received intereit from the 
date gf the order of management to the 
date of the decision in excess of what the 
Manager could legally award. He has also 
received interest very much in excess of 
principal, which is- forbidden by rule 41. 
He is not, therefore, entitled to nfuch* 
sympathy but as the litigation was due 
to a mistake of the Manager I would let 
partiés bear their own costs. The decree 
of the lower Court ia confirmed. Parties o 
bear their own costs throughout. 


Decree of lower Üourt*cünfiemed, 
(1) 6 M. I. A. 184; 19 E. R. 60, f " 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
NGO UBA nu Civin APPEAL No, 29 on 1917. 
‘June 21, 1917. sates 
Procent: :—Pandit Kanhaiya Lal, A. J.C. 
BHAGWAN DHI AND ANOTHER— 
` DEFENDANTS— ÀPPELANTS 
versus 
ARJUN SINGH AND ANOTBER—PLAINTIEFS, 
KALI DIN SINGH—DzrENDANT— 


RESPONDENTS. 

U. P. Land Revenue Act (III of 1901), s. 233 (k) 
—Jurisdiction of Civil Court— Suit by person not 
party to partition vroceedings, maintainability of. 

Section 238 (k) of the U. P. Land Revenue 
Act is no bar to a suit brought by a person who 
had no locus standi to appear in and was no party to, 
partition proceedings, s 8 col. 2; p. 9, col 1.] 

One K. made a gift of certain property to B. and O. 
and a partition was effected between the donor and 
the donees through the Revenue Court. Subse- 
quently a suit for the recovery of the gifted property 
on the ground that the gift was made for immoral 
purposes was brought by XK.s sons who were nof 
recorded co-sharers: 

Held, that the partition by the*Revenue Court was 
no bar to the maintainability of the suit. [p. 9, col. 1.] 


Kalka Prasad-v. Manmohan Lal, 33 Ind. Cas. 86; 14 
A. L. J. 873; 38 A. 802 and Khasay v. Jugla, 28 A. 432; 
A. W. N. 41903) 79; 3 A. L. J. 99, followed. 

Tarifan v. Fateh Din, 15 Ind. Cas. 635, not followed. 


Appeal against the decree of the District 
Judge, “Gonda, dated the 14th April 1917, 
reversing that of the Munsif, Utraula, dated 
the 2nd March 191*, 


Mr. H. N. Misra, for the Appellants. 
Babu Basdee Lal, for Respondents Nos. 
l and'2, 


JUDGMENT, —Kali Din Singh made a gift 
of a 4-pies share in favour of Musammai 
Bhagwan Dei and Musammat Orehi. The 
allegation of these ladies ise that the gift was 
made in consideration of a debt due to the 
former. But that fact is denied by the plaint- 
iffs who are the sons of Kali Din Singh. 
They sue for possession of the property 
comprised in the deed of gift, alleging that 
the gift was made from immoral motives. 

e be Court of first instance dismissed the suit 
on the ground that a partition effected through 
the Revenue Court between the ladies and 
Kali Din’ Singh concluded the rights ef the 
plaintiffs, though they were no parties to the 
partition proceeding, On appeal the learned 
District Judge remanded the case for deoi. 
sion onthe merits, holding'that the plaintiffs 
were not debarred by the partition proceeding 
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from questioning the deed of gift, which their 
father bud executed in favour of.the ladies. In , 
this appeal the propriety of that order of re- 
mand is challenged. Section 111 of the United 
Provinces Act III of 1901 provides for the 
decision of objections as to proprietary title 


which may be raised by a recorded co-sharer,. 


but the plaintiffs were not recorded co-sharers 
of the village and they could not have, there- 
fore, applied for a partition of their share 
under section 107 or raized the question of 
proprietary title under section 111, which the 
partition officer could have determined with 
ihe efficacy of a decision of the Civil Court, 
The learned Counsel for the defendants- 
appellants relied on the decision in Tarif. n 
v. Fateh Din (1), where ina ease of , inherit- 
arce devolving on three heirs only, the name 
of one of whom was entered in the revenue 
papers in the place of the deceased recorded 
proprietor, it was held that the other heirs, 
whose names were not bo recorded in the 
papers, were precluded from raising any qtien- 
tion as to their proprietary title as against 
persons who had obtained a partition to which 
the heir, whose name was recorded in the 
revenue papers, was a party. Reliance was 
placed in that decision on section 233, 
clanse (k), of the U. P. Land Bevenne 
Aet, which debarred the Civil Court from 
taking cognizance of any suit with respect to 
the partition or union of mahals. But, as 
pointed out in Kalka Jrusad v. Manmohan 
Lal (2), a suit of the present nature is not 
a suit for the partition or union of mahals, 
but a suit to contest an alienation made by 
a Hindu father of property, which was 
the joint family property of his sons. 
In Khasay ‘v. Jugla (3) it was held 
that the prohibition contained in that section 
applied nly to suits with respect to parti- 
tions, in, which the plaintiff had had an 
oppcrtunity of having. his objections con- 
sidered under section 111 and had not 
availed himself of it. The plaintiffs in that 
case were recorded co-sbarere, but there 
was some irregularity which prevented them 
from having an opportunity of urging their 
objectiens. The plaintiffs in the present 
case were note bound by section 111 to 
raise any question of prqprietahy title, 


e @) 15 Ind Cas. 685. È 


(2) 33 Ind. Cas. 86; 14 A. L. J. 373; 38 A. 302. 
(3) 28 A. 482; A, W. N, (1908) 79; 3 A. L. J. 99, 
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because their names were not recorded in 
the revenue papers. They bad no locus 
standi, therefore, to appear in the parti- 
tion proceeding, and file an objeotion, the 
decision of which could have the effect 
given to it;by section 112. The completion 
of the partition proceeding also does not 
bind them, because they were no parties to 
it. The appeal is, therefore, dismissed 
with costs, 
Appeal dismissed, 





‘BOMBAY, HIGH COURT. 

ORIGINAL Civit Jortsprotion Sum No. 1182 
or 1915. 
March 20, 1917. 

Present:— Mr. Justice Marten. 

BHICOOBALI AND ANOTHER— PLAINTIFES 
A versus 
HARIBA RAGHUJI AND OTHERS— 


. DEFENDANTS. 

Contract Act- (IX of 1872), s. 7T0—Property sold in 
execution —Sale set aside on payment of money by third 
person—Suit for compensation—Civil Procedure Code 
(Act V of 1908), s. 85, O. 7, r. 8—Representative actions 
'— Coats, payment of. 

The terms of section 70 are unquestionably wide, 
but applied with discretion they enable the Courts to 
do substantial justice in cases where it would be 
difficult to impute to the persons concerned relations 
actually created by contract. [p. 13, col. 1.] 

Suchand Ghosal v Balaram Mardana 
Ghoshal v. Bhuban Mardana}, 6 1nd. Cas 810; 88 C. 1; 
14 C. W. N. 945: 12 C. L. J. 566, relied upon. 

- Defendants’ property was sold in execution of a 
decree. Plaintiff got the sale set aside by payment 
of the decreta] amount, together with ihe 5 per 
cent. compensation under Order XXI, rule 89, of the 
Civil Procedure Code: 

Heid, that the plaintiff was entitled under section 
70 of the Contract Act to recover the money, paid 
by him from the defendants. [p. 18, col. 1.1 

Dori Lal v. Patti Raw, 10 Ind. Cas. 458; B A. L.J. 
622; Suchand Ghosal v Balaram Mardana (Mohendra 
Ghoshal v. Bhuban Mardana), 6 Ind. Cas,810; 38 C. 1; 
14 C. W. N. 945; 12 C. L. J. 566, distinguished. 

Section 70 of the Contract Act applies to a case 
where the "person" for whose benefit the payment is 
made is a large caste and is sued in a represontative 
action under Order I, rule 8, Civil Procedure Code. 


But in such a case it would be unfair to make a 


personal decree simpliciter against thg members 
of a large “caste, for it would enable the plaintiff 
to select one member to bear a burden which 
should be shared by all. The plRintiff in such g case 
should’ b& directed to proceed against the property of 
the caste. [p 15, col. 2.] 


Caution is necessary in giving leave under Grder 
I, rule 8, of the Civil Procedure Code, and in drawing 
up orders for costs in representatiye actions, If the 


.sale 


( Mohendra { 


representative party alone is to bear the costs he 
should be named in the order. If, on the other 
hand, the representative and the party he represents 
are to bear the costs, then the order should clearly 
specify that. [p. 17, col. 1.] 


Mr. Tyabji, for the Plaintiffs, 
Mr. B. J. Desai (with him Mr. Strangman), 
for Defendants Nos. 1—5, 7, 9, 10 and 13. 


Mr. V. M. Desai (with him Mr. Mehta), for 
Defendant No. 8. 

Messrs. Kanga and Munshi, for Defendant 
No. 11. 

Messrs. Chothia and Desai, for Defendant 
No. 12. . D 


JUDGMENT.—This is an action in effect 
to recover out of the immoveable property 
of the Falmali caste certain sums of money 
amounting inallto Rs. 7,234, which were 
paid by the plaintiff in order to set aside 
a judicial sale of this immoveable property 
and to satisfy certain other attachments 
which had been made against this pro- 
perty in Suit No. 559 of 1911. The de- 
fendants other than defendants Nos. 11 and 
12 represent the caste under a repfestntation 
order made in this action under Order I, rule 
8. 

The defence in effect is that this judicial 
and the warrants for attachment 
were all made per incuriam without juris- 
diction and are not binding on the caste, 
and thet even if they are binding, the plaintiff 
is no: entitled to any charge on the property, 
and is indeed without any,remedy, for it 
is contended that as he is not entitled to 
a personal decree against all the members 
of the caste, he cannot by attachments 
get at the caste property. The imraove- 
able property in question is the Caste Meet- 
ing House of sabha,raha, in, Bombay. 
Beyond that it does not appear that the caste 
bas any other property, immpveable or move- 
ablé The facts are not really in dispute, 
but must be stated in order to understand 
how the numerous technical points of law 
and practice arise. In particular the point 
arises as to what relief can he obtained by a 
plaintiff in an action which the defendants 
are dÉfending under a representation order, 

The material facts are as follows: The 
previous action No, 559 of 1911 was a 
representative action brought by one Shan- 
kar on behalf of himsəlf and all other 
membars of the Fulmali caste against two” 
other members, for an agcount of 
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certain moneys of the caste received by 
such two members and for further relief, 
This action had been anthorised by a re- 
solution of the 6th November 1910 of the 
caste, which will be found on pages 79 and 
80 of the appeal paper book in the suit. 
It is also clear from Mr. Justice Heaton’s 
judgment in the same case that Shankar 
was authorized so to sue (see page 238 of 
the appeal paper book where issue “No. 
4” appears to be a misprint for issue No. 
S). By the decree of the 2nd July 
1912 the suit was dismissed by Mr. Justice 
Heaten and the Court ordered "that the 
plaintiff do pay to the defendants their costs 
of this suit" exeeptof two full days! hear- 
ing on issue No. 4 and "that the defendants do 
pay to the plaintiff Azs costs of two full 
days" and that the one set of costs be set 
off against the other. Shankar appealed 
and by tbe appeal decree of the !7th Jan- 
uary 1913, after describing Shankar as 
the appellant, the Appellate Court confirmed 
Mr, Jugtige Heaton’s decree and ordered 
that “the appellant do pay to the respond- 
ents their costs of this’ appeal.” The 
members of the Appellate Court were my 
Lord the Chief Justice and Mr. Justice 
Chandavarkar. 

Ilt was strongly urged before me that 
these decrees of Mr Justice Heaton and 
the Appellate Court meant that Shankar 
personally was to pay these costa and not 
the cagte and it*was pointed out particularly 
that in the decree of Mr. Justize Heaton 
the word ‘his’ was used with reference to 
ile plaintiff and that in the appellate 
decree Shankar was described as the appel- 
lant and that this would ° geem to negative. 
any suggestiow that the word ‘plaintiff’ or 
‘appellant’? in those decrees would mean 
Shankar and all other members of the cgste 
or enable execution to be obtained against. 
anybody but Shankar. 


However, on the 12th November 1913, 
there, was an application for execution 
(Exhibit E) under Order XXT, rule li, 
which application as amended on thoel8tn 
November “1913 asked for the attachment 
of the above-mentioned immoveable property 
of the caste and the sale of the right, title 
and interpst of the plaintiff and all the 


' ®ther mefnbers of the caste therein in res- 


pect of Re. 729.8.s, being the balange of 
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the costs of the appeal. On the 91st 


November 1913, this application for execu- 
tion was granted by the Prothonotary and 
a writ in form No, 55 was directed to 
issue. I think tbis application ought to 
have been brought before the Sitting Judge 
in Chambers. It appears to be of a novel 
character and so far as has been ascer- 
tained from the enquiries which I have 
directed to be made, no similar order can 
be traced in the Prothonotary’s office apart 
from the orders in this suit. Further, 
under Order XXI, rule 17 (2), the amend- 
ment made in the applieation ought to have 
been signed or ‘initialled by the Judge, 
which in point of fact was not.done. 


On the 9th January 1914, there ‘was a 
similar applieation for attachment (Exhibit 
F) by the defendants for certain further 
costs amounting to Rs. 158-14-0, But in 
this case no sale was asked for. .This 
application was granted by the Prothonotary 
on the 12th January 1914. 

On the 15th January 1914, there was 
another application (filed on the IOth 
February 1914) for execution (Exhibit G) 
by the defendants for a balanee of 
Rs. 2,628.5.0 in respect of further costs and 
the order on this application was eventually 
made by the Prothonotary on the 5th March, 
1914 

On this same LOth February 1914, there 
was an order made by Mr. Justice Macleod 
(Exhibit I) on. saimong No 1 of the 15th 
January !pl4 (Exhibit H), which was » sama 
mons taken out by Shankar’s Solicitor against 
Shankar to show cause why an order against 
Shankar for payment to his Solicitor of 
Rs. 3,658-5-6 for costs. should not be passed 
and why „the costs of the summons should 
not be paid by Shankar Mr, Justice Maa- 
leod sitting in Cbambers made this summons 
&bsolute against the plaintiff and all the 
members of the caste and further ordered 

tbát the plaintiff and all the members of the 
Fulmalicaste do pay” to Shankar's Attorney 
the said sum of Rs. 3,658-5-€ and the costs 
of ‘the summons end ‘that order. °On this 
summons the Attorney appeared by Counsel. 
Shankar appeared in person. Nobodye else 
appears to have been present*on behalf of 
the gther members of the aste, although 
orf this application Shankar’s interests were 
in conflict with those of the other members of 
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the caste for it was to his interest to get them 
to share his burden. 

The present defendants contend that’ the 
learned Judge had no jurisdietion to make 
this order: that the summons did not and 
could not ask for an order against the caste, 
for it was made under rule 815 of the 
Bombay High Court Rules and under that 
rule Shankar and not all the members: of 
the caste would be "the eliert" of the Solicitor 
within the meaning of the rule. It was 
further urged that no unqualified personal 
order such as this could be made against all 
the members of the caste, who are stated to 
number some 10,000 or more. 


On the 3rd April 1914, Summons No. 2 
(Exhibit J) was taken out by three members 
of the caste in effect to set aside the attach- 
ments made by the Prothonotary on the 
defendants’ application for execution (Ex- 
hibits E, F and G). The affidavit in support 
of the application (Exhibit Jl) shows that 
the application was principally based on the 


` allegation that Shankar was not authorized 


to bring the suit, although in paragraph 21 of 
the affidavit there is & general allegation 
that the attachment was illegal. This appli- 
cation came before Mr. Justice Batchelor 
in Chambers on the 9th April 1914, and was 
dismissed with costs. It does not appear on 
what grounds the application was dismissed, 
but both parties were represented by Counsel 
and I must take it that'the parties had all 
proper opportunities for putting forward any 
grounds on which they claimed that the 
orders for attachment were illegal. I can 
understand the applicants’ main allegation 
being a denial of Shankar’s authority to 
bring Suit No. 559 of 1911, for unless they 
could establish this they might well have 
thought that Shankar would have been 
entitled to an indemnity by the ogste on the 
same lines as an ordinary agemt would be 
entitled to indemnity under section 222 or 
223 of the Indian Contract Act. Indeed the 
caste seem to some extent to have resognized 
their obligation, for the fourth resolution on 
page 80 of the appeal paper book shows that 
a caste fund at the Bank was io be applied 
in payment of the costs of thasuit. This caste 
fund fts however, long since been exhausted 
and I do not think this resolution sonfined 


, Shankar's rightof indemnity to this p&rtj- 


gular fund. If wige counsels had pre- 
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vailed in the caste, the proper course 
would seem to have been to have paid the 
liability which Shankar had incurred on 
the authority of and on behalf of the caste. 
However a line of passive resistance and 
technical objections has, in fact, been adopted 
up to and including the trial of the present 
action, and as the caste stand on their strict 
legal rights 1 have to determine what those 
rights actually are. As regards this sum- 
mons (Exhibit J) of the 3rd April 1914 
1 should add that it was taken ont by the 
applicants in pursuance of a resolution 
passed at the meeting of the caste on the 
lst February 1914, as appears from para- 
graphs 14 and 15 of the affidavit J. 


The caste appear to have accepted the 


situation under Mr. Justice Batchelor’s 
order. At any rate there was no appeal 
from his order, nor was there any other 


attempt to set aside the warrants of attach- 
ment, nor any attempt to set aside the order 
of Mr. Justice Macleod of the 10th Feb- 
ruary 1914. Accordingly the progexty was 
put up for sale and on the 17th June 1914 
"the right, title and interest of the appellant 
Shankar and of all others the members of 
the Fulmali caste’ in the property were 
sold to one Narayan Narso Ketkar for 
Rs. 8,900. This appears from the Sheriff's 
certificate of the Ist July 1914 (Exhibit L). 

On the 10th July 1914, the present 
plaintiffs took out summons No. 3 (Exhibit 
M) to set aside the sale under Order XXT, 
rule 89. -The evidence of the second plaintiff, 
whieh I accept, is that he took this step 
because he thought the property was sokd 
at an undervalue; and that he wished to 
preserve it for ,the caste but that in so 
doing he had no intention «of making a 
gift to the caste of the moneys necessary 
for bim to pay in order to set aside the 
sale. It appears from pages 80 and 105 of 
the appeal paper book that the second 
plaintiff was formerly a trustee and trea- 
surer of the caste, but I understand from 


him that he no longer held that “office 
at the date of this application. The 
application was opposed bute on the 


25th July 1914 an order (Exhibit N) 
was made by Mr. Justice Macleod setting 
aside the sale on payment of Rs. 195 to the 
purchaser, being his compensatiot under, 
Order XXI, rule 89 (1) (A), and Rs. 729-3-8 
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to the judgment-creditors in respect of their 
attachment (Exhibit E); and the balance 
of the money paid into Court by the present 
plaintiffs was.ordered to be returned to 
them. This was because the sale was only 
in respect of the attachment (Exhibit E) 
and consequently the sale could be set aside 
on payment only of the moneys due under 
that attachment. However, the present 
plaintiffs realised that it was no good paying 
off merely that attachment iExhibit E) 
because the judgment-creditors threatened 
fo proceed, and uo donbt would have 
proceeded, to obtain sales in respect of 
their other attachments. Accordingly the 
whole of the attachments were paid off 
and incidentally Shankar’s Solicitor was 
also paid the greater portion of bis claim 
for costs under Mr, Justice Macleod’s order 
of 10th February 1914 (Exhibit I). The 
aggregate -of these payments amounts to 
Rs. 7,284. The particulars of them are 
contained in Exhibit B .to the plaint 
and their payment has been proved to my 
satisfaction, 

I may here dispose of one small point 
by saying that the first plaintiff appears now 
to have no interest in the matter 
that her name should be struck off the 
record accordingly. ‘She joined originally 
because she had been a surety for the 
second plaintiff in obtaining a loan from one 
Gaogaram, which was applied in payment 
of the purchaser and the judgment-ereditors. 
Gangaram subsequently sued the second 
plaintiff for the moneys so advanced and 
fbtained judgment (Exhibit V) in Suit No. 
- 922 of 19.6, and it appears that this judg- 
ment has now been satisfied, The first plaint- 
iff has, therefote, no longer any inferest in the 
matter and it is clear that the second 
plaintiff in fact provided or became ljable 
forthe moneys which he now claims to be 
reimbursed. The second plaintiff being 
unable to obtain any reimbursement from 
the caste eventually ' brought this action 
‘on the 4th October 1915. The plaint asks 
in affectin prayer (a) for a personal glecree 
against the defendants and in prayer (b) 
for a declaration of charge in respect of the 
Rs. 7,234 paid by him 
^ At the,hgaring before me, defendants Nos. 

*lland "12 were willing that the plaintiffs 
should haye a charge on their shares, They 


and- 


“and that he 


accordingly made terms and were discharged. 
The plaintiff for his part abandoned his 
claim against all the defendants personally. 
There was subsequently same little con- 
troversy ns to whether this barred the 
plaintiff's claim to get at the immoveable 


property by the enforcement of any personal 


desree, butin the end it was agreed that 
the admission was not to prevent the 
plaintiff from obtaining a decree affecting 
the shares of the members of the caste in 
the caste property. Jt was also admitted 
by the remaining defendants that they 
fairly represented the caste and on looking 
into their qualifications I think this is 
80. 

The main question for my consideration 
is whether on the above facts the plaintiff is 
entitled to any and, if so, what relief in respect 
of the payments he has made. [t is clear that 
the moneys were nat paid at the request 
of the caste. He , accordingly cannot sue 
in what may correspond in India to a 
Common Law action for money paid to 
another's use. Further it is not suggested 
that he took any assignment of the judg- 
ment debts which he paid off. He accord- 
ingly first put his case on the ground 
that he had, in fact, paid off a charge on 
property belonging to himself and others 
was, therefore, . entitled to 
stand in the shoes of the ineumbrancer. 
If the alleged charge had been a mortgage 
instead of an attachment, this might well 
have been the case: see Butler v. Rice (1),a 
decision of Warrington, J., which has recently 
been cited with approval by Batchelor and 


Shah, JJ., in Tangya  Fala- v. Trimbak 
Daga (2). Bat I do not think the attach- 
ment is a charge in that sense and I do 


not see that even the -judgment-creditor 
and the purchaser between them can be said 
to have å +, charge on the property within 
the principles applied in Butler v. Rite 
(1). It is elear for instance that if the judg- 
ment-debtor went bankrupt, the judgment- 
creditor vould not ‘claim priority over other 
creditors , as woald be the casp if the 
attachmgnt created aecharge: see Kristna- 
sawmy Mutaligr v. Oficial 
of Madras (3), Raghunath Das y.* Sundar 


(1) (19 0) 2 Ch. 277; 103 L. T. 94: 79 L. J. Ch. 652.. 


(2b 35 Ind, Cas. 796; 49 B. 616 @ pp. 652, 623; 18 
Bom. L R. 700. 
(3) 26 M. 673, . 
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Das Khetrt (4) and "Jitmand v. Ramchand 
(5). 
Alternatively the plaintiffs case was 


put on sections 69 and 70 of the Indian 
Contract Act, and particularly on the letter 
section which runs as follows:— 

“70, Where a person lawfully does any- 
thing for another person, or delivers any- 
thing to him, not. intending to do so 
gratuitously, and such other person enjoys 
the bene5t thereof, the latter is bound to 
make compensation to the former in res- 
pest of, or to restore, the thing so done or 
delivered." 

Nowon this section 70 and apart from 
any question as to the validity of the 
warrants ‘for attachment and as to the 
true position of the caste, I think the 
plaintiff would be entitled to succeed. It 
bas been urged that this section ought 
in effect to be confined to cases arising 
under section 69, but I respectfully wish 
to „adopt thé words of Sir Lawrence Jen- 
kins in Suchand Ghosal v. Balaram Mardana 
(Mohendra Ghoshal v. Bhuban Mardana) 
(6) where he says; — 

“The terms ofsection 70 are Paan 
ably wide, but applied with discretion tbey 
enable the Courts to do substantial justice 
in cases where it would be difficult to 
impute to the persons concerned relations 


actually created by contract.” 


Now in the present case it is clear that 
what the plaintiff did was lawful. 
Further be did this, in my opinion, for the 
caste and he did not intend to do it 
gratuitously, I also think the other 
members of the caste 
benefit of his deed, for their shares in the 
caste property have been preserved from 
a sale at an undervalue. Prima facie, 
therefore, I think the plaintiff is entitled 
to compensation. It may be,” that the 
plaintiff also brings himself under section 


69 but I am content to deal with the case 


under section 70. - 


How far then is the position affected 


' by the warrants of attachment? e The first 


(4) 24 Ind, Cas. 304; 41 ISA. 251 at p. 254; 16 Bom. 
L. R. 814; 18 C. W. N. 1058; 1 Le W. 567: 27 M. L. J. 
150; 10 M. L.T. 353; (1914) M. W. N. 147; 20 C. 
D. J. 556: 18 A. L. J. 154; 42 C. 72 (P. C.). 

(5) 29 B. 405; 7 Bom. L R 488. 

(6) 6 Ind. Cas. $10; 38 C, 1at p. 7; 14 O. W. N. 
915; 12 C. L, J. 660... , = 


have enjoyed the, 


^70 only conferred a 
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main contention of the defendants is that 
they have enjoyed no benefit under section 
70, inasmuch as these warrants of attach- 
ment were invalid and not binding on the 
defendants and consequently the sale, even 
if completed, would have passed nothing 
to the purchaser. In short the defendants 
say that the plaintiff paid off something 
which the caste was under no obligation 
to pay and that accordingly the plaintiff 
cannot claim any compensation. In my 
judgment it is no longer open to the 
defendants to contest the legality of these 
orders. In considering whether the caste 
derived any benefit from the plaintiff’s 
payments, I think one has to consider 
whether the members of the caste were 
bound by the attachments between them- 
selves and the judgment-creditors, and that 
if they were, it is immaterial to consider whe- 
ther as between the casteand some third party, 
the matter was or was not res judicatu 
from a technical point of view. There 
has been no “appeal from Mr. Justice 
Batchelor’s order declining to seteaside the 
attachments (Exhibits E, F and GJ and no 
appeal against Mr. Justice Macleod's order 
(Exhibit I). I think, therefore, that the 
caste were bound by these attachments 
as between themselves and the judgment- 
creditora and are not now entitled to say 
to &-fhird party who relieved them of the 
consequence of such attachments that in 
fact they were under no liability to the 
judgment-creditors. Still legs can they say 
that where the third party is, as here, 
another member of thecaste. Accordingly 
for the purposes only of the present cage 
and without expressing any individual 
opinion of mx'own, L think it must be 
assumed that the attachments Were valid. 

It was next urged by Mr. B. J. Desai 
in hes clear and able argument that section 
personal right and 
not any charge. I am inclined to think 
that he is right in this view, but asthe 
plaintiff's Counsel ‘disclaimed any intention, 
to get priority over other creditors such as 
wonlde result from a charge, I do notthink 
it necessary to determine the point -. 


It was next urged by the defendants that 
no personal decree could be made against 
the caste. Now this point seems *jo me to, 
bo ono of considerablo difficulty. - It raisog 
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*in effect similar questions to those which 
have been hotly debated in Trade Union 
and in other cases in England, and these 
questions seem fo be in some doubt in 
spite of several appeals to the Court of 
Appeal or the House of Lords. I notice 
for instance that in the Annual Praetice 
(England) for 1916 at page 241 notes to 
R. S. 0, OO. XVI, rule 9, “Combination of 
Persons" there seems to be considerable 
doubt in the mind of ihe writer of the 
note, as to what relief can, in fact, be obtain- 
ed. Mr. Desai boldly argues that you 
cannot get a personal decree against a body 
sush as this caste and acsordingly the 
. plaintiff is without any remedy. A similar 
argument was advanced in Taff Vale Railway 
Co. v. Amalgamated Society of Railway Servants 
(7). There in dealing with an argument 
as to whether an unregistered trade union 
can be sued, for instance, a co-operative 
society owning a manufactory which was a 
nuisance to its neighbours, and in dealing 
with the argument of Mr.. Haldane (as he 
then was) to the effect that in such a case 
there ‘was no remedy and that you mast 
pounce upon the individual offender, Lord 
Macnaghten at page 489 said:— 

“It seems to me that this is a reduction 
to absurdity. I should be sorry to think 
that the law was so powerless; and, there- 
fore, it seems to me that there would be 
no difficulty in suing a trade union in a 
proper case if it be sued in a representa- 
tive action bye persons who fairly and pro- 
perly ‘represent it.” < 

I think the word "by" means “which is 
defended by." It cannot refer to the plaint- 
iffs in that action. 


Then at' page 413 Lord,Lindley, in deal- 
ing with the*rule allowing some persons to 
sue or be sued on behalf of themselves 
and all others having the same interest, 
said as follows:— 


“The prineiple on whieh the rule is based 
forbids its restriction to cases for which an 
eexact precedent can be found in the reports, 
The principle is as applicable to new cases 
as to old, and ought to be applied fo the 
okigencies of modern life as occasion re- 
quires,” 


BUN) (1901) 4. C. 426; “70 L, J. K.B. 905; 65 J.P. 
* So A . R. 44; 85 L. T. 147; 17 T. L. R. 698. 
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He then goes on:—e ° 

“I have myself no doubt whatever that 
if the trade union could not be sued in this, 
case in its registered name, some of its" 
members (namely, its Executive Committee) 
could be sued on behalf of themselves and 
the other members of the society, and an 
injunetion and. judgment for damages could 
be obtained in a proper case in an action 
80 framed. Farther,’ it .is in my opinion 
equally plain that if the trustees in whom 
the property of the society is legally vested 
were added as parties, an order could be 
made inthe same action for the payment 
by them out of the funds of the society of 
all damages and costs for which the plaint- 
iff might obtain judgment against the trade 
union.’ 

And finally on page 445 he says:— 

“Your Lordships have not now to consider 
how a judgment or order against a trade 
union in its registered name can be enforced. 
I see no difficulty: about this; but, to avoid 
misconception, I will add that if a judgment 
or order in that’ form is for the payment 
of money ib can, in my opinion, only be 
enforced against the property of the trade 
union, and that to reach such property it 
may be found necessary to sue the trustees.” 

I may add that the first above observa- 
tion of Lord Lindley was approved by Lord 
Justiee Buckley in his dissenting judg- 
ment in Markt v. Knight Steamships 
Company, (8). Now it is no- doubt 
true that in certain other English cases re- 
presentative actions have been held not to 
lie. For instance, from Mercantile Marine 
Service Association v. Toms (9) and London 
Association for Protection of Trade v. Green- 
lands, Limited (10) and in particular the 
speech of Lord Parker at pages 38-39, it 
would appear that actions for tort, such as 
libel, would not lie. Further, in Walker v. 
Sur ON "where a Common Law astion for 


.debt was attempted to be hrought against 


an unincorporated religious society, leave to 
sue the defendants on bebalf of all members 
of the society was refused, In that oase 


(8) (1910) 2 K.B. 1021 at pp. 1044, 1048; 79 L. J. 
K. B. 939; 108 L. T. 869. 

(9) (1916) 2 K.*B. 243; 85 L. J. K. B. 3..e 

(10) (1916) 2 A. C. 15 at pp 38,39; 8b L. J, K. B. 
698. 

(91) (1914) 2 K. B. 930; 8b Lt J. K. B. 1188; 100 
t. T. 888; 30 T. L. R. 171, 
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thece was no common fund and no trustees, 
and it was held that execution sould only 
be obiained against the individuals sued. 
Indeed Counsel for the plaintiff disclaimed 
that if he got judgment in the action he 
could enforce it against a person not a party 
to the action (see page 936). 

In Russell v. Amalgamated Society of ` Oar- 
penters and Joiners (12) 16 was held that an 
action for payment out of the funds of the 
society would not lie against the secretary 
and trustees, the action not being a repre- 
sentative one. In the case [ first mention. 
ed, viz, Markt v. Knight Steamships 
Company (8), Lord Justice Moulton, 
differing from Lord Justice Buckley, thought 
that the plaintiff could not sue for himself 
and all other cargo owners for breach of 
contrach in. connection with the carriage 
ofgoods by sea. There, after quoting Lord 
Macnaghten in Bedford (Duke of) v. Ellis 
(13) viz, "Given a common interest and a 
common grievance, a representative suit was 
in erder if the relief sought was in its 
nature beneficial to all whom the plaintiff 
proposed to represent.” Lord Justice Moulton 
in Markt Co.'s case (8) said: “These words 
show that where the claim of the plaintiff is 
for damages the machinery of a representative 
suit is absolntely inapplicable. The 
relief that he is seeking is a personal relief, 
applicable to him alone, and does not 
benefit in any way the claas for whom he 
purports to be bringing the action.” Then 
after saying on page 1039 that the parties 
represented are not liable for costs although 
bound by the estoppel created by the 
decision, the learned Judge said on page 1040: 
“The proper domain of a representative 
action is where there are like rights against 
a common fund, or where a class of people 
have a community of interest*in- some 
aubject-matter. Here there is nothing of 
the kind.” et 


Lord Justise Moulton in that ease was 
dealing with a representative action where 
the alleged class were plaintiffs. In the 
Taff Vale case (7), their Lordships were 
dealing with a oase where the allfged class 
or society were defendants. 1 do rbt think 

s " 


e ' . 
(12) (1812) A. D. 421; 81 L, J. K, B. 619; 108 L, T. 
433; b6 S. J. 342; 28 T. L. R. 978. 
(13) (1901) A. ©. 1 at p. & 70 In J. Oh. 102; 88 Ij 
(T. 686; 17 T. L. R. 139, 
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these observations of Lord Moulton when” 
read as a whole are really inconsistert 
with what was said by Lord Maenaghten 
and Lord Lindley in the Taff Vale case (7). 

In the present oase which L have to deal 
with we have a common property, namely, 
the immoveable property iu question. It is 
not altogether clear in whom that property 
is actually vested, but the caste has trustees 
and as I have already said the 13th defendant 
is a trustee and the remaining defendants 
fairly represent the caste. Further, if the 
observations l have just quoted of Lord 
Moulton at page 1040 apply where the 
defendants are the representative body, we 
have in the present case a “class of people” 
tiz, the caste having a “community of 
interest in some subject-matter”, riz, the 
immoveable property in question, There are 
other authorities whieh Mr, Tyabji’s 
industry has brought to my notice, But no 
authority ou all fours with the present 
case has been cited to me, and I must decide 
this case as best as I can from general 
principles and with the help in partiqular of 
the observations of Lord Macnaghten and 
Liord Lindley which I have quoted. Accord- 
ingly after consideration of the case as a 
whole, I think that I ean and that T ought 
to apply section 70 of the Indian Contract 
Ast, although in the present case the “another 
person” mentioned in section 70 consists of 
this large caste. [ think, however, i6 would 
be unfair to makea personal decree simpliciter 
against the members of a large body such 
as tbis, for it would enable the plaintiff to 
select one member to bear a burden whieh 
should be shared by all. In fact Mr. Tyabji 
wisely disclaimed any intention of the 
plaintif so doing. On the contrary the 
plaintiff is willing to obtainecompensation 
out of the caste property and that property 
along, and this seems tome to be the fair 
way in which” compensation should be 
given in the present case provided anything 
in the nature of a charge is avoided. It 
may in form be necessary to make a personal 
decree, but I think this can be obviated’ 
by the plaintiff undertaking not to levy 
execution except against the immoveable 
prop&rty in question or the shares of the 
members of the caste therein. 


As regards the amount for ‘which 


18 rega the the `e 
plaintiff is claiming compensation, 1 do moi 


not 
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think there is any substantial difference 
between the various sums, although only one 
of the attachments included a direction for 
sale. If the attachments bad not been satisfi- 
ed there would, no doubt, have been an im- 
mediate application for sale and this would 
only have involved further costs. These 
observations apply, I think, as well to the 
order obtained by Sbanker's Solicitor as to 
the attachments. 


It was, however, said that in any event I 
ought not toallow the 5 per cent. compensa- 
tion paid to purchaser under Order XXI, 
rule 89, and Dori Lal v. Patti Ram (14) and 
Mohendra Nath Ghoshal v. Balaram Mardana‘6) 
were cited in support of that contention. With 
very great respect to the learned Judges 
who desided those cases, I think that the 
plaintiff in the case before me is entitled 
io, compensation in respect of this 5 per 
cent. The order I propose to make will 
in effect be confined to the immoveable 
property. In effect, therefere, it is different 
from a case where the defendants bave 
personally to pay the compensation in 
cash. Here, but for the plaintiffs act, the 
defendants would have lost the property. If 
then they get any part of the property back 
they are not damnified. Consequently I see 
no injustice in their in effect getting back 
the balance of the, property after payment 
of the plaintiffs claim. In short this 5 
per cent. compensation was all part of the 
moneys the plaintiff had to pay in effect to 
redeem the property and I see no sub- 
stantial difference in principle between it 
and the costs of the applicaticn to set aside the 
sale and the actual sum for which the appli- 
cation was originally levied. 

The order» therefore, which I propose to 
make is to declare that the second plaintiff 
is entitled to compensation in the mgnner 
hereinafter appearing in respect of the 
moneys paid by him, particulars whereof 
are, contained in Exhibit B to the plaint. 
Then on the second plaintiff by his Counsel 
“undértaking not to levy execution under 
this order except against the immgveable 
property mentioned in the schedule hereto or 
the shares of the members of the Fulmali caste 
therein, order that in pursuance of the said 


. 6 e. 
(14) 10 Ind. Cas. 468; 8 ‘A. L. J, 622, 
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declaration the defefidants aud all dther 
menibers of the Fulmali caste other’ than 
the second plaintiff do pay to the second, 
plaintiff the sum of Rs 7,234. , 

The costs as between party and party 
of plaintiff and defendants other than 
defendants Nos. 11 and 12 (but including 
in the costs of the plaintiff the costs 
ordered to be paid by him to defendant 
No. 11) to be taxed and paid ont of the im- 
moveable property in question and so that 
such costs as betweenthe parties to this action 
are to be paid in the following order of prior- 
ity, viz, first, the plaintiff’s costs other than 
those ordered to be paid by him to defend- 
ant No. 11, secondly, the costs of the defend- 
ants other than defendants Nos. 11 and 12, and 
thirdly, the costs ordered to be paid by the 
plaintiff to defendant No.11.  . . 

As regards the costs, seotion 35 of the 
Civil Procedure Code gives me, I think, 
wider powers than would be the case in 
England. I have uuder that section powers 
to determine out of what property the dosts 
shall be paid. As this action is in effect 
with reference to the immoveable property in 
question, I think I have the power to direst 
the costs to be paid out of it. Having then 
the power I think I ought to exercise it. 
The ease is a difficult one and the caste 
was entitled to fight it. Under these cir- 
cumstances if 1 did not deal with the defend- 
ants’ costs it would probably mean another 
action to recover them, and this in its turn 
might result in another action by the 
defendants to that action for their costs, and 
so on ad infinitum. 

I accordingly answer the formal 
raised in the case as follows: -- 

No.1. Whether the second plaintiff is 
entitled toany charge on the caste property and, 
if so,7as regards whose interests therein and 
for what amount? 


Answer—No. 

No.2. Whether the second plaintiff is 
entitled to any other relief in this suit? 

Answer. Yes, to the extent and for the 
reasons pnentioned in my judgment. j 

Therg were %wo other issues * originally 
raised in the case, namely, whether the 
leave under Order I, rule 8, in tki® action 
should not be revoked, and whether the 
2nd plaintiff in any event was entitled 
fo the relief claimed in prayer (a) of 


issues 


e. . 
M . . ‘ e 
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thé plaint. Both ° these issues were an order. In any case where the Court 
subsequently abandoned. Thecase, however, thinks it can properly direct the costs to 
proceeded on the footing that the repre- be paid oub of any particular property 


sentation order had been aniénded by confining 
it to the defendants other than defendants 
Nos. land 12. That order should, therefore, 
be treated as being so amended ačoord- 
ingly. 

In conélusion I wish to add this. I 
think caution will be required in the future 
in giving lèave under Order I, rule 8, and in 
drawing up order fof ccsts in, representative 
astidns, Caution ir, I think, necessary as 
I have already found gikting às Chamber 
Judge, before one makes persons liable for 


laige sums who ars not actually parties to . 


& silit nor have pérsonally authorized it. 
Oi the otbàr hand, the tepreséntative should 
not be an impecunious person as otherwise 
a ‘caste of similar body might catry 
on litigatión with little fear of adverse 
cotséquéncés, supposing the liability for 
costs fell only on their impecunious repre- 
sentative and not on themselves Then as 
regards the Court’s orders, the appellate 
decree and also that of Mr. Justice Heaton 
in the present ease have apparently been 
construed as imposing a personal liability 
oh all the members of the caste. This 
cabnot always be intended. For instance, 
if a creditcr’s administration action or & 
débentüre-holdér's action was dismiased with 
costs; I take it that apart from some very 
special oireumstances the person liable for 
costs would be the plaintiff alone, and not 
. the other oreditors or  debenture-holders 
who very possibly might have never even 
heard of the action. Indeed the dictum 
I have quoted: of Lord Moulton in Markt 
‘vy. Knight Steamships Company (8) 
goes further than this and applies to 
all representative actions where the class 
is suing by its representatives, Amy dif. 
culty of this sort can, I think, be avoided 
by naming the tepresentative party if he 
alone is to bear the costs, viz., by ordering 
that the plaintiff A or the defendant B 
do pay the costs, If on the other hand 
the representative and the marty he repre- 
sents are to bear the costs, then the” order 
can. be that the plaintiff A othe defendant 
B and all 8 other members of the body in ques- 
tion do pay the costs, assuming there is jurig- 
dietion in the partieular care to make such * 


under section 35 of the Civil Procedore 
Code, the order will be to that effect accord- 
ingly and the difficulty I have mentioned 


will not arise. 
Suit decreed. 


; PUNJAB CHIEF COURT. 
Ssconp Civic APPEAL No. 1740 or 1916. 
November 23, 1916. 

Present; —Mr. Justice Shadi Lal. 
CHANAN SHAH —DEFENDANT— 
APPELLANT 
versus 
Tas FIRM or WADHU RAM-JIWAN MAL, 
vtaroccH WADHU RAM ans JIWAN MAL 
—PuratxtirFs—anp KARAM SHAH, 
MINOR, THROUGH*Musammat HAKIM BBI 
HIS MOTHER AND AMusammat HAKIM RIBI— 

- De&FENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), ss. 19, 21—Acknowledg- 
ment by mother —Muhammadan Law—Mother, whether 
lawful guardian of property. 

A mother is not, under the Muhammadan Law, a 
guardian of the property of her minor son, and 
she cinnot, therefore. siga an acknowledgment on 
behalf of her minor son.so as to bind him.  [p. 18, 
eol. 1.] 

Sesond appeal from the decree of the 
District Judge, Shahpur, datei the 24th 
Marah 1916, varying that of the Mansif, 


Ist class, Sargodha, dated the 29th 
November 1915, decreasing the claim. 

Mr. Nanak Chand, for the Appellant. 

Messrs. Nand Laland Murari Lal Batra, 
for the Respondents. 

JUDGMENT. —The main question for 


determination in this second appəual is whe- 
ther tm acknowledgment of liability by 
Musammat Hakim Bibi on behalf of her 
minor son Karm Shah gives a new terminus 
a quo for the period of limitation for the 
suit against the latéer. Now section 21 61) e 
of the Indian Limitation Act of 1908 lays 
down ‘hat the expression “agent duly 
authorized in this behalf," in seofions 19° 
and 20, shall, in the case of a. parson 
under disability, inslude his lawful guardian, 
committee, or minigsr, oto. The matter 
far oonsidaration than is whether tha mother 
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wasthe lawful guardian of her minor son. Now, 
it is beyond dispute that under the Muham- 
madan Law, by. which the minor is presum. 
&bly governed in the absence of any evidence 
to the contrary, the mother is nota guardian 
of the property of her minor son, and I must, 
„therefore, hold that Musammat Hakim Bibi 
cannot be deemed. to be his lawful guardian 
within. the purview of the aforesaid section. 
lt appears that the minor’s uncle Chanan 
Shah also signed the acknowledgment, but 
there oan be little doubt that he did so 
in his personal capacity and nct on behalf 
of the minor. At any rate, an unole 
does not find a place in the list of 
the guardians of property under the Muham- 
madan Law. - f 

It is, however, argued: by Mr Murari 
Lal Batra, who appears on behalf of the 
creditors, that the mother wasthe ‘manager 
within the meaning of section 21 (1) of 
the Limitation Act. Assuming for the 
sake of argument that the word “manager? 
has some applicability to a oase of this 
kind, *ix* which the debt due by the 
grandfather was merely acknowledged on 
behalf of the minor, I am unable to 
find any allegation in the plaint that the 
mother acted as such. I cannot, therefore, 
treat her as a manager for the purpose of 
executing the balance relied upon by the 
plaintiffs. 

‘For the aforesaid reasons I must hold 
that the suit, against the minor has been 
rightty dismissed. As regards the conten- 
tion of the creditors that Musammat 
Hakim Bibi should be made personally 
liable, it is sufficient to stats that before 
the District Judge no saeh claim was put 


forward, and even if the* respondents are ` 


entitled to prefer cross-objections against 
a co-respondent, upon which there is a oon. 
siderable diversity of judicial oßinion 
I am of opinion that the crosa-objeotions, 
if filed, are liable to bo rejected on the 
simple ground that there is no evi. 
dence io show that Musammat Hakim 
Bibi in striking the balance undertook 
personal liability. Accordingly I affirm the 
"decree of the learned District Judge, and 
dismissing the appeal I direst the parties to 
bear their own costs in this Court. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONE RS 
COURT. 
First Civic APPEAL No. 34 or 1915. 
June 7, 1917. 

Present; — Mr. Stuart, J. O., and 
Pandit Kanhaiya Lal, A. J.C. 
DEPUTY COMMISSIONER or PARTAB- 
GARH is cuarce or KALAKANKAR 
ESTATE-—PLAINTIFF— APPELLANT 
versus 
RAM SARUP AND ANOTHEB— DEFENDANTS — 

RESPONDENTS. 

Transfer of Property Act (LY of 1882), s. 35—Election, 
doctrine of—Person occupying different capacities in 
relation to benefit and burden, whether subject to rule 
of election. 

Where a person takesa benefit in a capacity 
different from that in which he asserts his rights, no 
question of election can arise merely because owing 
to certain circumstances the two capacities have 
temporarily merged in him. [p. 20, col. 1.] ¿i 

Under section 85 of the Transfer of Property Act a 
person taking no benefit directly under a transaction 
but deriving a benefit under it indirectly need not 
elect, and a person who in his own capacity takes a 
benefit under the transaction may in another dissent 
therefrom. [p. 20, col. 1.] ki 


Appeal against the decree of the Subordi- 


nate Judge, Partabgarh, dated the Sth 
December 1914. 


The Hon’ble Pandit Moti Lal Nehru and 
Rai N. N. Ghoshal Bahadur, for the Appel- 
Jant. $ 

The Hon'ble Pandit Gokaran Nath Misra 
and Mr. J. N. Okak, for the Respondents. 


JUDGMENT.—The preliminary  faots, 
whioh have given rise to this claim, are 


sufficiently stated in our judgment in First - 


Civil Appeals Nos. 33, 35 and 36 of 1915. 
It is not disputed that Raja Rampal Singh 
had only a life. interest in the superior pro- 
prietary rights of the villages Bijaimau, 
Hisampar, Lohangpur and Rampur Taiyan. 
He had also acquired by purchase a -annas 
10-pies tgder-proprietary share in the" vil. 
lagelast named. The under-proprietors of 
the villages Bijaimau and Hisampur were 
Jagat Bahadur, Ram Bahadur Singh, Anant 
Bahadur Singh and Musammat Sheoraj 
Kuar, yho on the 5th April 1895 mortgaged 
with | possession „their  under*proprietary 
rights for its. 20,000 to Mahabir Prasad 
(Hxhibit D1).! They subsequently, execut- 
eda deed of further charge on the same 
property in favour of the same person for 
"Rs. 2,400-8-3 (Exhibit D2.)  Mahabir 


e Ño XLO . 
‘Prasad was 


e he 
above deeds to Raja Rampal Singh for a 
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the’ ‘treasurer of Raja 
On the 18th August 1902 
sold his mortgagee rights under the 


Rampal Singh. 


consideration of Rs. 21,000 (Exhibit D3). 
Instead of paying the sale consideration 
in gash, Raja Rampal Singh mortgaged 
with possession the village  Lohangpur, 
in which he bad only a life interest, 
for a period of 21 years on the condition 
that the mortgagee shall recover his 
mortgage-money from the profits of the 
mortgaged property during that period 
(Exhibit D 4). There was a further covenant 
that, should Mahabir Prasad in any way lose 


. possession of Lohangpur, he would have the 


right to recover the money due on his mcrt- 
gage from the -annas 10-pies under-pro- 
prigtary share of Rampnr Taiyan, which 
had been acquired by Raja Rampal Singh 


` himself. 


On 21st August 1906 Raja Rampal Singh 
executed a deed of endowment, in which 
he included among other properties his 
under-proprietary rights in Rampur Taiyan 
and his mortgagée rights in Bijaimau and 
Hisampur. Raja Rampal Singh died on 
the 28th February 1909 and was succeeded 
by Ramesh Singh. Ramesh Singh died 
on the 24th August 1910 and was sueceed- 
ed by his son Audesh Singh, a minor whose 
property is in charge of the Court of 
Wards. 

The present suit was instituted by the 
Court of Wards for possession of the village 
Liohangpur and mesne profits on the ground 
that the mortgage of the 18th August 1902 
conveyed the transferor’s life interest only. 
In his defence the mortgagee raised various 
pleas, denying among other things that Raja, 
Rampal Singh had only àa life-interestáin the 
village mortgaged or that the plaintiff was the 


. owner of the estate, to which the said village 


appertained. But the only plea which is 
pressed in opposition to the present appeal is 
that the plaintiff is in possession of the vil- 
lages Bijaimau and Hisampur and that until 
he is prepared to restore to the defendat his 
mortgagee rights in those two villages, he is 
not entitled to claim mesne profits from the 
defendant, , 


The learned Subordinate J udge deareed the 


claim for possession * but dismissed the claim” 


for mesne profits. The, Court of Wards 


“Singh and from the 


‘withhold the 


in this appeal its claim for mesue 
profits, and we do not see why, if it was 
entitled to the village of Lohangpur, it 
should be deprived of the mesne profits of that 
village for the period antecedent to the death 
of Raja Rampal Singh. The respondents who 
are the heirs of Mahabir Prasad have filed no 
cross-appeal against the decree fnr posses- 
sion passed against Mahabir Prasad by the 
Court below. Mahabir Prasad was on his 
own evidence the treasurer of Raja Rampal 
„confidential position 
Occupied by him it might safely be said 
that he was in a position to know that 
Raja Rampal Singh had only a life-interest 


presses 


in Lohangpur. He sold his mortgagee 
rights in the villages  Bijaimau and 
Hisampur to Raja Rampal Singh, and 


instead of taking the consideration in cash 
he agreed to take a mortgage of Lohangpur 
for 21 years, agreeing at the same time 
that if he lost his possession over Lohang- 
pur, he shall refover his money by sale 
of the 5-annas 10-pies share of eufdev- 
proprietary right in the village Rampur 
Taiyan which Raja Rampal Singh had 
acquired. Raja Rampal Singh had a right 
to transfer the village of Lohangpur for 


his life, and the sontingensy of the 
death of Raja Rampal Singh, before 
the expiry of 21 years, was sufficiently 


provided for in the deed of mortgage. If 
the  mortgage-money due to Mahabir 
Prasad or his heirs has not been satisKed, 
itis open to them to seek their remedy 
against the  under-proprietary rights, hold 
by Raja Rampal Singh in the village 
Rampur ‘Taiyan. They have no right to 
mesge profits of the village 
Lohangpur from the Court of “Wards or 
its predecessor-in-interess, who besame 
entitled to the possession of the village on 
the expiry of the life-interest. 


The learned Counsel for the defendants. 
respondents contends that the Court of 
Wards had an option either to repudiaté 
the trust created by Raja Rampal Singh 
in whick® the mortgagee rights ef the 
villages e Bijaiman and Hisampur were in- 
cluded and refuse to take possession of 
those villages and to claim possession of 
Lohangpur which was mortgaged to ‘satisfy 
the consideration payable for the purchase 
of those mortgagee rights, or to accept thd, 
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‘trast and rétain possession of the villages 
Bijaittat and Hisampur and allow the 
inortgagee to réimain in possession of vil- 
lage Lohangpur till his -mortgage-money 
was satisiéd. But no quéstion of election 
arises  ' whére a peison tikes a 
beriefit ih a capacity different. from that 
in which hs Asserts his right. By the 
efdowient of thé 2lst August 1906 a com- 
mittee was Goüstibuted to take charge of the 
trust property. But the comimittee is said to 
Have since resigned thé  trüsteeship, and 
fhe Court of Wards if charge of the Estate 
of Audesh Singh has taken possession of 
the trust property with the object of carry- 
ing out the purposes of the trust. The posi- 
tion of the Court of Wards and Audesh 
Singh in respect of the village Lohangpur 
is different from that catupied by it ör 
him in reipect of the property comprised 
in the trust and in view of the facts that 
the Court of Wards or its Ward does not 
: élaim any personal right’ in the latter pro 
perty and ib is uncertain who would even- 
tually be placéd in charge of the same, it 
i8 ontitléd to keep its individual capusity 
int®ot and distinct from thé vicárious charac- 
ter at present oóeupied by it in respect 
of the trust. If the two characters had 
ben occupied by diferènt persons, no ques- 
tiòh of &leotion would havé arisen and there 
iè no reason why -they should coalesda be- 
égüsé owing to certain circumstances the 
two* capacities have temporarily merged in 
odë and the same person: The doctrine of 
election is a rulé of law applicable wheré 
thé benefit and burdeü come directly from 
the same source. Section 35 of the Transfer 
ot Property Act (IV of 1882) which embo- 
dies it atcordingly declares that a person 
taking no bénefit diréctly under 8 transac- 
tion, bit deriving a benefit under it in- 
. directly, need not élect and a person who 
in his own capacigy takes a benefit under 
the transaction may in another dissent 
therefrom. 


Thé léarüéd Counsel for the deferidants- 
respondents has also argued that fie vendor 
has a len ot the property sold *for the 
unpaid portion of the purehhse- -money; Aid 
that in any case the mesne profits to which 
‘thé plfintiff might be éntitled shotild ba 
ret off against the portion of thé titortgagé-" 
gebes wiioh still remains unpaid, The 
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lien, if ib exists, sàn, however, be enfoPéed 
only against the mortgageé rights sold, ind 
not against Lohangpur, which was only* 
mortgaged as a éollateral seourity for tha 
payment of the pnurehase-money. Thè tört- 
gage, however, bécame ineffectual aftër the 
déath of Raja Rampal Singh and the mesne 
profits to which the plaintiff bécame en- 
titled in consequence cannot be set off 
against any niortgage-money whiüli may 
be due to the defendants. The additicxal 
security of the 5-anuas 10-piés uuder-pro- 
prietary share of Rampur Taiyan iš, moré- 
óvér, still available to the defendants. No 
question of equitable estoppel arises, for 
the trust ‘created by Raja Rampal Singh, - 
so far as it coniprises the property whiéh 
he was competént to transfer, still sub- 
sists and anything which the plaintiff may 
be doing in his capacity as a dé faclo 
trustee of the said property cannot be Gon: 
fouiided with: what he might be entitled 
to in his persotial right. 


The plaintiff has claimed mesne profits 
for the three years preceding the suit, the 
amount of which, taking the realizations 
made by the defendants-respondànts or their 
predecessors-id interest between the 27th 
June 1910 -end- the zUth October 1912. as 
proved by the: evidence, is Rs. 3;379-2-5, 
The reyenue ‘for the period in snit was 
paid by “the talugdar. The amount to 
which the plaintiff is entitled is; therefore, 
Rs. 3,876-13-7. In the peculiir circuni-. 
stances of the case it is not desirable to 
allow any interest on the mesne profits; 

The appeal is, therefore, accepted’ and the 
plaintiff allowed Rs. 3,876-13-7 on account 


‘of mesne profits with proportionaté costs 


here qnd below; The defendants will bear 
their own costs throughout, 
$ Appeal allowed, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Srconp Ovit Appaats Nos, 250 AND 251 
oF 1916, 
June 21, 1917, 
Present:—Mr. Lindsay, J. C. 


JASWANT SINGH—Puratntirr— APPELLANT * 


versus 
RAJA SINGH AND ANOTHER— 


DerENDANTS— RESFONDENTS. 

Pre-emption swit—Wajib-ul-arz, entry in, eonstruc- 
tion of. . 

In a pre-emption suit, the defendants pleaded a 
custom excluding the right of pre-emption in the 
village in which the property in suib lay, and for 
that purpose relied on an entry in the wajib-wl-arz 
which said, “har ek hissedar mundarjae khewat ko 
apne apne hisse ke vehn wa bai ka ikhtiar hai: 

Held, that the entry set outthe general lew of 
the Jand and that on a true construction of this docu- 
ment it did not afford any evidence pig custom 
excluding pre-emption. [p. 21, col. 2; p. 22, col, 1] 

Abdul Rahmon v. Kale Khan, 28- Ind. Cas. 948; 
17 O. C. 105; 1 O. L. J. 152, distinguished. 


Appeal against the decree of the Sub- 
ordinate Judge, Unao, reversing that of the 
Munsif, North Unao. . 

Mr, Bésheshwar Nath Srivastava, for the 
Appellant. 

The Hon’ble Pandit Gokran Nath M?sra, for 
Respondent No. 1. 


JUDGMENT.—These two appeals have 
arisen ont of a suit for pre-emption 
bronght by the plaintiff:appellant Jaswant 
Singh. The sale transaction which was 
sought to be pre-empted was entered 
into on the 3lst of August 1914, on which 
date the second defendant executed a 
sale:deed jn favour of the first defendant. 
The price mentioned in the  eale.deed 
was Rs, 600, The plaintiff claimed the 
right to pre-empf as a co-sharer, He 
also asserted that the price, Bs, 610, 
mentioned in the conveyance "was ficti- 
tious and that as a matter of fact ihe real 
price was only Rs. 500, The defence was 
that. the price entered in the deed was 
the real price and that there was a custom 
excluding fhe right of pre emption®in this 
particular yillage. THe Court of first 
instanee decreed the  plaintMEs claim. , It 
held tMa@ the custom alleged by the de- 
fendants bad not heen proved. It held 
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Both parties appealed and their appeals 
were dealt with by the Subordinate Judge 
of Unao. The plaintifs appeal was against 
tha decree of the Court below in respect 
of the price which was ordered to be paid, 
the plaintiff still maintaining that Rs, t00 
was not the troe consideration for tha sale. 
The defendant's appeal was against the decree 
of the first Court in so far as it deoíded 
that the custom set up was not proved. 
The result was that the learned Judge of 
the Court below allowed the defendant's 
appeal, being of opinion that the custom 
pleaded by way of defence was established. 


Having come to this conclusion he did 
not touch the , nother appeal, but simply 
dismissed it along with the suit. Thare 
are now two appesls before me for decision. 
Second Civil Appeal No. 250 attacks the 
decision of the lower Appellate Court on the 
question of  eugtom. After hearing the 
arguments in the case, I have no doubt that 
the decision of the lower Appellate’ Court 
is wrong. The presumption being that the 
right of pre-emption exists, it lay upon 
the defendants to overturn that presump- 
tion by proof of a custom to the contrary. 
The only evidence produced which is 
worthy of notice is an extract from 
the village wajib ul-arz, in paragraph 4 


of which there oscur the following words: ` 


“har ek hissedar mund irjae khewat ko apne apne 
hasse ke rehn wa bai ka ikhtiar hai” In other 
words, the general law of the land is set out 
showing that every sharer has a right to 
sell or mortgage his share. The learned 
Subordinate Judge, in coming to his deci- 
sion on the, queftion of cnstom relied upon 
a ruling of this Coart to be found reported as 
Abdul Rahman v. Kale Khan (1). There a 
similf question of . custom was raised in a 
pre-emption suit and the Court had to 
consider the language of a wajib-ul-arz 
which differs very, materially from the 
language in the document which is row 
before me. In the wajtb-ul-are in the 
reporte® case if was stated aleagly that, 
every» sharer in the village had the 
power of selling his property ta whom- 
soever he pleased (jiske hath chahe bat 
kare). These latter words are ,nob to be 


that the price entered in the deed, Rs. 600,* found in the document which I have to 


was the real price for which the property was 
* sold and a decree was given acgordfngly, 
e . 

. 0 . 


* 
(Li 23 Ind. Cas. 943, 17 Q. Q, 103; LQ. L, T. 135, 


. have made all the difference. 
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consider and the absence of those words 
appears to make all the difference in the 


world. The ruling in Abdul Rahman 
v. Kale Khan (1) cannot be applied 
to the present case so as to interpret 
language which is altogether different. 


The learned Subordinate Judge has- tried - 


to argue that the mere presence in the wajib- 

‘ul arz of words denoting a power of transfer 
by mortgage and sale indicates that it 
was the intention to create a custom against 
pre-emption, other wise,» he says, there was 
no occasion for putting inthe wajzb-ul-arz 
a statement of what are the rights of 
proprietors under the common law. This 
is not, I think, the proper way of looking 
atthe matter, lb is not a correct proposi- 
tion to lay down that a wajib-ul- arg con- 
tains exclusively statements relating to 
custom. The heading of clause 4 of the 
wajib-ul-arz as framed for villages in Oudh 
refers to “rights of transfer*and inheritance” 
and if need not be inferred, therefore, that 
every statement made with regard to the 
power of transfer must relate to a customary 
power, I think.the Subordinate Judge is 
in. error in trying to introduce into the 
language of the wajib-ul-arz whioh was 
before him words which do not exist there 
and which, if they had been there, would 
On the true 
construction of this document I am of 
opiniqn that is does not afford any evidence 
of a custom exoluding pre-emption. The 
learned Advocate for the respondents 
fad to concede that his position was a 
difficult one, and although he tried to sup- 
port the judgment of tle Court below his 
effort eannot* be considered successful, The 
result is that Second Appeal No. 250 of 1916 
is allowed with costs here and in the, Court 
below. » 


As. for the other appeal, which is directed 
against the dismissal of the appeal which 
thee plaintiff brought in the Court below, I 
find it is unnecessary for me to send the 
gase back for disposal to the- Court below. 
In the Munsif’s judgment it is stated that 
the plaintiff gave no evidence that the price 
entered in the sale-deed was fictitious. A 
referense etp the record satisfies me that 
this is correct and this being 30, it is not 
opefi to ,the plaintiff to contend any longer 
that he was entitled to pre-empt on any sum 
. * ` 
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less than that specified ‘in the deed. The 
result is that Second Civil Appeal No. 251 
of 1916 is dismissed with costs, and the decree 
the Court of first instance is restored. The 
Counsel for the respondents having admitted 
that the pre.emption money has been de- 
posited, it is not necessary for me to make any 


order extending the time. 
- Appeal No. 250 allowed; 
Appeal No. 251 dismissed. 


MADRAS HIGH COURT. 

Crvin, Appeat No. 300 or 1914. 
February 2, 1917. 
Present; — Sir John Wallis, Kr., Chief Justice, 

and Mr. Justice Seshagiri Aiyar. e 
KIZHAKKE MELADATHIL VIDVAN 
KOMBI ACHAN SEKHARI 
VARMA VALIA RAJA AVERGAL 
or PALGHAT (DECEASED) AND aNOTAER— 
PLAINTIFFS—À PPELLANTS 
versus 
KANNANPRA NAIR VEETIL 
KARNAVAN RAMAN UNNI alias 
THARUVAYUR PADA NAIR AND OTHERS 


— DEFENDANTS—RESPONDENTS. 

Limitation Act (IX of 190B), s. 2 (8), Sch. I, Art. 124 
—' Plaintiff, meaning of —Suit for possession by Malabar 
Stani—Adverse possession—Article applicable -Stani, 
whether derives title from predecessor-in-office— Prescrip- 
tion, acquisition of title by—Stanom, nature of estate 
in—Alienation by stani of absolute right of management 
of trust properties, validity of. 

Though the position of a stani in Malabar 
analogous to that of a Hindu widow, the stani is 
not bound by the same limitations asa widow is. 
Like the widow, the stani holds his property for 
life, but, beyond this, the analogy does not go. In 
the case of Stanoms, there is no one corresponding to 
the reversioner. The next in succession is his own 
heir. The fact that in Stanoms, the strict rule of 
Marumakkatayam succession is not followed is no 
reason fow saying that the successor is not the 
heir of the fast stant. The important pre-requisite 
Jin all cases of Stanomsis that the first and other 
Stanoms should all be held by the members of the 
same family. The position of a stani approximates 
more to that of an owner of an impartible estate 
before the Impartible Estates Act than to that of 


a widow.e [p. 26, col. 13 ü 


Venkateswara Iyan v. Shekhart Varma, 3 M. 384; 6 
Ing. Jur. 642; 8 & A. 143; 4 Sar. P.O. J. 269; 1 Ind. 
Dec. (N. s.) 822 :P.O.); and Patinharkum 9, Raman 

. Varma, 24 Ind. Oas. 519; 28 M? L. J. 009, distin- 
gêshed. å 


An alienation bya stang of the absolute right of 


is, 


management of trust properties vested in himig . 


invalid. [p. 25, col. 2.] 
e. e 
tou 0, 
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A suit by a stani for possession of Stanom pro- 
perties against a person claiming title adversely 
thereto is governed by Article 124 of the Limitation 
at d shoda be brought within 12 years from 

e date when defendant got possession. [p. 24, col. 1; 
y. 26, col. 1.] dx qu cM pe ak 

For this purpose the stant is deemed to be the 
heir of his predecessor-in-office and is bound by 
defendant's acts of adverse enjoyment against the 
previous holder. The plaintiff cannot claim 
exemption from limitation on the ground that the 
suit was bronght within 12 years of his succession 
to the Stanom. [p. 23, col. 1; p. 26, col. 1.] 

Runchordas Vandravandas v. Parvatibai, 93 D. 725; 
1 Bom. L. R. 607: 8 C. W. N. 621; 26 I. A. 71; 7 Sar. 
P. C. J. 548; 12 Ind. Dec, (N. s.) 485; Patinharkwru v. 
Raman Varma, 24 Ind. Cus. 610; 28 M.L. J.669; 
distinguished. 

Per Wallis, C. J.—Each successive holder of a 
Malabar Stanom is in the same position as an ordi- 
nary heir succeeding on intestacy. In either case it 
is the law of the land and not any act of the provious 
holder or owner that confers title on the successor. 
The fact that the law of the land confers limited 
powers of disposition in one case and unlimited 
powers in the other can make no difference. In both 
cases for the purposes of the definition of the plaint- 
iff in the Limitation Act, which is intended to include 
predecessors-in-title of whom the successor is the 
representative, the heir must be considered to derive 
his title from and through the purchaser and the 
intermediate holders or owners who have taken by in- 
heritance. [p. 28, col. 2; p. 24, col. 1.] 


Appeal against the deoree of the Court of 
the Subordinate Judge, South Malabar at 
Palghat, in Original Suit No. 44 of 1911. 

Mr. T. R. Ramachandra Aiyar (with him 
Messrs, A. Nilakanta Aiyer and P. V. Parames- 
wara Aiyar), for the Appellants.. 

Mr. C. V. Ananthakrishna Adyar (with him 
x K. Kuttikrishna Menon), for the Respond. 
ents. . 

JUDGMENT. - i 

Watts, C. J, —In 1842 the Government of 
Madras by Exhibit A put the Rajab of 
Palghat in possession and management of the 
suit devaswom, which is stated to have belong- 
ed to two persons whose family bad become 
extinct. This is the grant reliéd on by the 
plaintiff and its validity has not been called 
in question, The Palghat Raj is a Malabar 
Stanom, the succession to which is in the 
senior male member for the time being 
ofalargeenumber of famjlies ‘who are 
presumably descended from a commoh anses- 
tress. a Lbe grant of this and*the other devas- 
woms included | in Exhibit A was made in 
pursnance of the polisy adopted by the Hast 
India Company about this time of divesting 
itself of the direct management of religious 
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institutions, and was intended, in our opinion, 
to confer the office of trustee of these various 
endowments on the Rajah and his successors 
in the Stanom as a hereditary office descondi- 
ble in the same manner as the Stanom, 
This is not now contested for the respondents, 
und the only question before us is, whether 
the suit to recover possession of the Stanom 
properties is barred by limitation under Article 
194 of the Limitation Act, as held by the 
After the very full argu- 
ments we have heard I am of opinion that 
this is the Article applicable and ‘that the 
suit is barred under it, if it was not already 
barred under the Regulation and the previous 
Limitation Acts. According to the finding 
of the Subordinate Judge which has not 
seriously been disputed before us, the de- 
féndants’ family have been in possession since 
1843, when the then Rajah purported to 
assign the devaswom to them under Exhibit 
I. Article 124 fixes the period of limitation 


‘at 12 years from the date ‘ when the defendant 


takes possession of the office adverseby to the 
plaintiff," and Mr. Ramachandra Áiyar's main 
argument was that the previous holders of 
the Stanom were not persons “from or through 
whom the plaintiff derived this right to sue", 
and so do vot come within the definition of 
plaintiff in section 2 of the Limitation Act. 
According io him each successive holder of 
the Stanom who brings a suit falling under 
Artiole 194 or 144 can only be barred under 
these Articles if there is possession eadverse 
to himself for the requisite period, as posses- 
sion adverse to his predecessors cannot be 
taken into account, not being possession ad- 
verse to the plaintiff within the meaning of 
the Act. I amewholly unable to accept this 
contention. A Stanom, according to the cus- 
tomary law of Malabar, is descendible from 
one Stanom-holder to another in a peculiar 
line of succession, and it appears to me each 
successive holder is in the same position as 
an ordinary heir succeeding on intestacy. In 
either onseit is the law of the land and not 
any act of the previous holder or owner that 
confers title on the successor. The faot that 
the Jaw of the land confers limited powers ‘of 
disposition in one oase and unlimited powers 
in the other case can make no difference. 
In both oases it seems to me that for the 
purposes of the definition of plaintiff in the ` 
Limitation Act, which is intended to ipolude 
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predécessors-in-title of ‘whom the successor Privy Cruncil in Runchordas Vandravandas 


is-the representative, the heir must be cor- 
Sidered to derive his title from and through 
the purohaser and the intermediate holders or 
owners who have taken by inheritance. It 
wóuld defeat the whole seheme of the Limi- 
tation Act to hold that’ adverse possession 
against the predecessors of an owner taking 
by inheritance was of no avail against such 
owner unless it could be shown that the owner 
derived title from him otherwise than hy 
inheritance, and I think, as I have already 
said, that the succession to mutts, Stanoms, 
ete., stands on the same footing. As regards 
cases’ of ordinary succession I am not aware 
that this has ever been questioned, but if 
authority be wanted, if is to be found in the 
decision of the Privy Council on this very 
Article 124 in Guanasambanda Pandara San- 
nodhi v. Velu Pandaram (1). There is also a 
strong current of authority in this Court on 
the present question. Subramania Aiyar, J., 
in his reference to the Full Bench in 
Chiruvola Runnamma v. Charuvolu Perrazu (2) 
refers to the decisions in which succeed- 
ing trustees, mahants and Malabar stanis 
have been treated as claiming through or 
under their predecessors, and these derisions 
are approved in the opinion of the Full Bench 


at page 409, subject, no doubt, to the ob- - 


servation, which was unnecessary for the 
decision, that they did not in strictness so 
claim from or through the predecessors. 
Gnanosambanda " Pandora Sunnadhi v. Vely 


Pandaram (1), deals with the cage of trustees. - 


Sankaran v. Krishna (3) proceeds upon the 
same view in the case of stanisas though 
Article 124 was not considered to apply—why, 
is not apparent—it was held that the suit 
might be governed by Article 144, which 
equally raises the present question. See also 
Pydigantam Jagannadha Row v. Rama 
Doss Patnaik (4), Ambalavana Pandara- 
sannadhi Avergal v. Sree Minakshy Sunda- 
reswara Devasianam (5) Mr.  Rama- 
ehandra Aiyar relied ona dictum of the 


. (13 28 M, 271 at p. 281; 2 Bom. L R 597; 4,0. W. 
N23929. 27 1.94. 69; 10 M. L. J. 29; 7 Sar. P. Ds J. 
67 ; 8 Ind Deo. ix. 8) 591 (P. C.). 
: (3) 29 M. 390 at pp. 396 and 409; 1 M. L. T. 183; 16 
BE L. J. 307. 

(8) 16 M. 456; 5 Ind. Dec. (N. s.) 1024. 

(4) £8 dll. 197. 

(5) 26 Tnd. Cas. 84]; 28 M. L. J. 217; 17 M. L. T. 
B71: (1915) y. W. N.'"6,. : 


v. Perhutibai (6) that the plaintiff’ who 
sued as next reversioner after. the . death 
of the widows of the last male owner 
did not derive his title from or through 
the widows and the extinguishment of their 
right could not extinguish his. In my 
opinion this means at most that under the 
existing and recent Limitation Acts which 
gave the reversioner a fresh starting point 
from the death of the widow under Article 
141, a reversioner cannot be treated ag 
claiming from or through the widow. 
Prior to the introduction of Article 141 
the next reversioner was held to claim 
from or through the widow; Aumzrtolall Bose 
v. Hajonee Kant Mitter (7) and Sambasiva 
v Hagava(8). However this mey be, this 
dictum which was not in any way the 
ground of their Lordships’ judgment, must, 
in my opinion, be strictly confined to the 
case of widows and is no authority for 
the position that other persons such ag 
ordinary heirs, Stanom-holders, mahants 
on whom property devolves by operation 
of law do not derive their title to sue 
from or through their immediate  prede- 
cessors within the meaning of section 2 


of the Indian Limitation Act. In the 
event the suit is dismissed with costs of 
the lst respondent. 

Secuacirt lyer, J:— I agree. The short 
point for consideration is whether the 
plaintiff, thé Rajah of Palghat, or the 
defendants’ taruad is entitled to the here- 


ditary trusteeship of the plaint devaswom. 
Till 1843, the Government managed it 
under Regulation VII of 1217. In that 
year, they transferred the management to 
the then Palghat Raja (vide Exhibit A) 
presumably under seclion 13 of the Regu- 
lation. The Subordinate Judge considers 
that the transfer was to the then  Hajah 
as an individual, and that the suceeeding 
Rajahs were not entitled to the’ manage- 
ment. He is elearly wrong in this view. 
Mr. Ananthakrishna Aiyar, the learned 
Vakil fof the 1st respondent, edid not 
endeavofr to support him on this point. 


The,fire& Rajah?’ executed Exhibit I to the 
(6) 23 B 725; 1 Bom. L. R, t07: 3 0. W. N. Gat: 26 
I. A. 71; 7 Sar. P. O; J. 548: 19 Ind, Dec (x. s.) 485. 
(7g 15 B. L. R. 10; 23 W. R. 214 2 I A. 113; 3 
Sar. P; C. J. 430. 
(8) 13 M. 512; 4 Ind. Dee. (N. s,) 106), 
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ancestorg of the defendants. What is 
exactly conveyed: has heen the subject of 
controversy. Acting on Exhibit 1, the 
defendant's ancestor asked the Collector of 
Malabar to recognise him. as the uralan 
cf the devgswom. The Collector refused 
ta deal with him in that capacity; Exhibit 
D. Then followed some correspondence 
with the Rajahs. ' Exhibits XII, C and F 
show that the Collector treated the succes- 
sors of the first Rajah as the proper 
trustees. Exhibit F is an extract from 
the Inam Register showing that the then 
Rajah was the trustee. By Exhibits IX 
and X, the érd Rajah constituted the 
defendants! ancestor the manager of the 


devaswom. Thig was in 1851. There is 
no evidence whether from the date of 
Exhibit A, the defendants’ ancestor had 


possession of the temple properties. The 
above documents make it abundantly clear 
that the Government transferred the right 


„Oof management to tha holder of the Raj 


as such. The practice followed in this 
case has been the recognised mode of 
dealing with dsvasihanams by the Govern: 
ment in the year 1842 and 1843. The 
cages of the Mahants of Tirupati and of 
the Jeers of the Ahobilum Mutt show 
that the Government, in divesting them. 
selves of their responsibility, assigned their 
rights to persons holding particular posi- 
tions who were expected to transmit those 
rights to their successors in-office. 

Further, Exhibit I leaves very little 
room for doubt that the right was in- 
tended to be vested in the Rajah for 
the fime being. The Rajah was asked 
to "manage the affairs of the Devastha- 
nars in the same way as he managed 
the affairs of his own temples’, This 
shows that the management was to be 
by the Rajah for the time being’ I have 
no hesitatior, therefore, 
Exhibit A was a grant to the Rajahs of 
Palghat, and that the plaintiff is entitled 
to manage the affairs, if he has not lost 
the right by prescription or bas ngt been 
barred by Ifmitation, . $ 


Mr. Ramachandra Aiyar, for ihe appel- 
lant, contended that the Government created 
a succession of, life-estates by Exhikit . 
A.. The learned Vakil’s argument is that” 
the document was intended to: operate as 
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a fresh grant of trusteeship in the case 
of each succeeding Rajah. Gulabdas Jugii- 
vandas v. Collector of  Suroi (9) and 
Marium Begum v. Mirza (10) show that 
the creation of successive life-estates is 
within the competence of the Government 
although the Tagore* ease holds that private 
individuals should not create a line of 


succession unknown to the law applicable 
io them. But there is nothing in the 
language of Exhibit A to warranf the 
construction that a fresh grant in the 
case of each of the Rajahs was in the 
contemplation of the Goyernmert. It seems 
to me that the Government were content 


to leave the devolution of the right to be 
regulated in the same way as _ succession 
to the Raj or to the management of the 
family devaswoms was done. 

The claim of the defendants js based 
both on prescription and on limitation. 
The grant to their ancestor (Exhibit I) 
seems fo convey the absolute right of 
management. Exhibits IX and X algo are 
to the same effect. But it is clear that 
such an alienation is invalid. This is 
settled law. Vide Rajah Vurmah Valia v. 
Ravi Vurmah Kunhi Kutty (11). It is con- 
ceded, however, that the defendants and 
their ancestors have been managing the 
devaswom for over 60 years. 

The main argument of Mr. Ramachandra 
Aiyar was that the pause of action acsrued 
to the plaintiff when he became the Rajah 
and that as the suit «as within 12 Years 
of his succession, his right was not barred. 
On the question of prescription his answer e 
was that adverse enjoyment against the 
previous Rajahs could only deprive them 
of their rights, but was ineffeotive to affect 
the rights of his client who claimed in 
hig own right and not as heir to the 
late Rajah. 

A very learned argument was addressed 


to us on the legal position and rights of 

(8) 3 B. 186; 6 I. A. 64 3 Sar. P. C. J. ais 2 
Ind. Dee (vN. s.) 125 (P. O.). 

(10) 17 O. 234; 16 I. A. 175; 13 Ind. Jur. ari; 5 
Sar. P. eJ. 422; Rafique and Jackson's P. E; No. 113; 
8 Ind. Deo. (Nn. s.) 694 (P. C.) > 

(11) % I. A. 76; 1 M. 235: 1 Ind. Jur. 184; 3 Sar. 
P. C. J. 687; 3 Suth. P. C. J. 382; 1 Ind. Dec. (N. s.) 
156 (P. C.). 





*See Jotendromohun Tagore v.  Ganéndwomohun 
Tagore, 15 W. R. 359; 9 B. L. R. 877; Sup. Vol, I. A, 
47; 2Suth. P. C. J. 692; 3 Sar. P. C. J. 82—ffd, b 
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Malabar stands. It has been stated by the 
highest authority that their position is 
analogous to that of Hindu widows. 
Venkateswara Iyan v. Shekhart Varma (12). 
I took the same view in Patinharkuru v. 
Raman Varma (13). It does not follow from 
these decisions that the stant is bound by 
the same limitations as a widow is. It is 
true that like the widow he holds his pro- 
perty for life; but beyond this, the analogy 
does not go. There is no one who corre- 
sponds to the reversioner. The next in succes- 
sion is his own heir. The fact that in 
Stanoms the strict rule of Marumak- 
kathayam succession is not followed, is no 
reason for saying that the successor -is 
not the heir of the ` last stani. Most of 
the important Stanoms have secondary 
Stanoms, On the death of the first stani 
the person at the head of the first Stanom 
succeeds. 

The important pre-requisite in all these 
cases is that the first and tHe other Stanoms 
shoulde ad] be held by the members of the 
game family. I do not think that this 
customary rule of suscession offers any 
ground’ for the suggestion that each suc- 
ceeding stant -is not the heir of his 
predecessor-in-office. In the East Const 
Mutts, the successor is nominated. In the 
ease of the mahants, priority of disciple- 
ship regulates the succession. It is not 
correct to argue that in observing these cus- 
tomarg rules ‘of devolution of right, the 
successor does not become the heir of the 
previous holder of the office. The position 
ùf a stant approximates more to that of 
an owner of an impartible estate before 
the Act than to that of" widow. 

There can be no question that the Article 
of limitation applicable to the suitis 124. It 
was contended by Mr. Ramachandra Aiyar 
that even ‘if the Article applied, the suit 
was not barred by limitation. His argument 
was that the office could not be’ said to 
have been taken adversely to the plaintiff 
until the plaintiff succeeded to the Raj. There 
is great force in this contention. Thg effect 
to be ‘given to it depends upon the 
meaning to be attached to the word plaintiff 
in Article 124. The definition in seotion 


(12) 9°M.°384; 5 Ind. Jur. 512; 8 I. A. 143; 4 Sar. 
P. C. J. 259; 1 Ina. Dec, (N s.' 822 (P. C.). 
(18) 24 [nd. Cas, 519; 28 M. L. J 609, 
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2, clause (8) of the Limitation Act, is not 
exhaustive. The use of the word “includes” 
shows that. Apart from this reservation, I 
am unable to hold that the present plaint- 
iff did not derive his title from his pre- 
decessors. The holders of the Palghat 
Raj may be aptly described in respect of 
the devaswoms as forming a chain of 
trustees. That is the only locus stand? they 
have to claim.to manage the trust. In 
that view, it is clear that the plaintiff and 
his predecessors continuously represented 
the trust. This was  enunaiated by the 
Judicial Committee in Prosunno Kumari Debya 
v. Golab Chand Baboo (14). At page 256, 
it was stated: “It appears to, be right and 
reasonable that judgments obtained against 
a former shebait in respect of debts so 
incurred should be binding upon succeed- 
ing shebatts, who, in fact, form a continuing 
representation of the idol’s property.” In 
Gnanasambanda Pandara Sannadhi vw. Velu 
Pandaram (1), the Privy Council did not 
accept the theory that each trustee became 
entitled to the management per formam dont. 
Reviewing all the previous decisions, Banerjee 
and Gordon, JJ., say in Nélmony Singh v 
Jagabandhu Roy (15): “But that does not 
show that each succeeding manager gets a 
fresh start as far as the question of limitation 
is concerned, upon the ground of his not 
deriving title from any previous manager. 
The succeeding  shebaits, ae was observed 
in the case just referred to, formed a con- 
tinuing representation of the idol’s property. 
If we were to hold otherwise, it would lead 
to a most anomalous result, for then it 
would follow that although after any 
alienation of the idol's property, ten sus- 
cessive shebaiis may not take any steps to 
recover ‘the idol’s property, 
shebait, ik may be after a hundred years 
or more, Would still be in time to institute 
a suit for recovery of possession. Such a 
result the Legislature conld not have con- 
templated.” These observations are exactly 
in point. Veerabhadra Varaprasada Row v. 
Vellanki enkatadri (16), Sankaran ,v. Krishna 
(3), Peydigantam Juganadha Row v. Rama 
e 
. e /- 


(14: 23 W. R. 253; 14 B. L. R. 460; 8 Sar. P. C. J. 
449. 21 A.145: 8 Suth, P.C. J. 402 (P. C.). 

(15) 23 C. 538 at p. 64^; 12 Ind, Deo. (N. s.) 357. 

(16) 10 M. L. J. 114. ° 
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Doss Patnaw (4) and Chiruvolu Punnamma 
v. Chiruvolu Perrdzu (2).lay down the same 
prinoipló. 

As against this chain of authorities, the 
learned Vakil relied upon some deoisions of 
the Judisial Committee and on  Prosonna 
Kumar Mukherjee v. Srikant Rant (17) and 
on Paténharkuru v. Raman Varma (13). The 
decision in Bahadur Singh v. Mohar Singh 
(18), that one reversioner does not claim 
through another, has no bearing on the present 
case. Until the widow dies, it cannot be 
predicted of any one of them that he would 
be the heir. Consequently they may not be 
said to claim title through each other. 
Moreover, the position of .a stani is not 
analogeus to that of a reversioner. Nor 
dees Runchordas Vandravandas v. Parvatibat 
(6) help the appellant. It was held in that 
case that a reversioner does not derive title 
through the widow in possession. The 


- position of successive trustees is not the same 


as that of.a widow and a reversioner. In 
Prosonna Kumar Mukherjee v. Srikant Rant 
(17) the properties in the possession of the 
previous ghatwal were apparently resumed 
and re granted to the new ghatwal. See, 
however, 
Deshpande (19). Consequently, there can be 
no question of claiming through or from the 
previous owner. Patinharkuru v. Raman 
Varma (18) to which I was a party related to 
a different state of affairs altogether. That 
was a case in which the right to the Stanom 
itself was in dispute and not to any pro- 
perty or office which appertained to the 
Stanom. It was argued in that case that 
a person who might at some future time 
succeed to one of the Stanoms should have 
sued for a declaration that a person in one 
of the higher Stanoms was a trespasser. 
1 held that such a suit was not sobligatory 
on the plaintiff,as he may never live to 
susceed to the Stanom and that his cause 
of action arose only when succession opened to 
him. 1 followed Gazzala Veerayya v. Gazzala 


Ganamma (20) and other cases. ut is open 
e e 
* . 


(17) 416 Ind. Dec. 365; 40 C. 17%; 16 O. L. & 202; ` 


17 C. W. N. 187. , 
(18) 24 A. 94; 6 O. W. N. 169; 29 I. A. 1; 4 Bom. 
L. R. 283; 12 M. L.@. 56; 8 Sar. P. C. J. 162 (P. Ce. 
(19) 9 B. 198; 5 Ind. Dec. (N. s.) 1388. ' i 
(20) 16 Ind. Cas, 88% 36 M. 570; 12 M. L.T. 
188; 23 M. L, J. 269; (1912) M. W. N. 912. ° 
e . 
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to argument whether those decisions are any 
longerlaw, having regard to the character 
which the Judicial Committee are now 
elothing a reversioner with. However that 
may be, my judgment in Patinharhuru 
v. Raman Varma (13), related to a different 
question and involved very different con- 
sideration from what we are now dealing 
with. On the other hand, the decision in 
Damodar Das v. Lakhan Das (21) seems to 
re-affirm the view taken by the Judicial Com- 
mittee in Gnanasambanda Pandara Sannadhi 
v. Velu Pandaram (1). 

I am, therefore, of opinion that limitation 
commenced to run against the plaintif 
when the management was assumed by the 
defendants as against the previous Rajahs 
who were trustees of the devaswom and 
that consequently the suit is barred by 
limitation. 

For the same reason, I think the defend- 
ants acquired a title by prescription to the 
office. i 

In the view I have taken, *it* is not 
necessary to consider the question raised 
by Mr. Ananthakrishna Iyer that the right 
to sue, having been barred under the Limita- 
tion Act of 1859, was not revived by the Act 
of 1871 or 1877. 

The decision of the Subordinate Judge is 
right and this appeal must be dismissed with 
costs. 

Appeal dismissed, 
V.R.P. . 
(21) 7 Ind. Cas. 240; 37 0. 885; 14. C. W. N. 889; 


12 C. L. J. 110; (1910) M. W. N.303; 7 A. L. J. 791; 
8 M. L. T. 145; 12 Bom. L. R. 632; 20 M. L. J. 624; 87 
T. A. 147. 
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SecoND Civit Appeat No. 403 or 1916. 

June 19, 1917. MS 
Present:—Pandit Kanhaiya Lal, A. J.C. 
CHAUHAN—Derenpant—APPELLANT 
versus . e 
RAM SARUP AND ANOTHER— 

PLAINTIFFS — RESPONDENTS. 

Hindu Law—Widow—Lease granted by widow, 
whether void or voidable—Lessee’s position after avoid- 
ance by veversioner of perpetual lease —Jurisdiction of 
Givil Court to decree possession aguinst lessee-«-Oudh, 
Rent Act (XXII of 1886), s. 108, cl. 4, * ° 
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Alease granted by a Hindu widow in possession 
‘of a widow’s estate does not necessarily become 
void on her death, but ig only voidable by the next 
inheritor of the estste. The lesgee doeg not in such 
a case become a trespasser by the mere avoidance of 
the lease, for -the widow had power to grant the 
lease, though she had no power to grant a lease of a 
hereditary and perpetual nature so as to prejudice 
the interests of her reyersioner. [p. 29, col. 2.] 

Where & Hindu widow without legal necessity 
executed a perpetual lease of certain plots of revenue. 
paying land inherited from her husband and the 
next reversioner after her death filed a suit in the 
Civil Gourt for the possession of those plots contest- 
ing the validity of the lease: 

Held, that the, Civil Court coull not give a decree 
for possession, ns the defendant was a tenant and 
entitled to hold on tillhe was ejected in the manner 
laid down in seotion 108, clause 4, of the Oudh Rent 
Act. [p.29, col 2.] 


Appeal against the decree of the Sab- 
ordinate Judge, Barabanki, dated the 5th 
August 1916, upholding that of the Munsif, 
Fatehpur (Barabanki), dated the 26th Febru- 
ary 1916. 


Babu 
lant. | ? 

Babu Lachhman Prasad Varma, for the 
Bespcndents. 

JUDGMENT.—Mendi Lal was the owner 
ofa four:pies share.ina certain village. He 
was succeeded on his death by his widow, 
Musqmmat Sadhana, who on the 7th July 
1892 executed & lease of certain plots of 
land appertaining to the said four-pies 
share in favour of her brother, Chauhan, 
givingehim and his descendants a heritable 
and perpetnal interest. The rent of the land 
compriaed in the lease was Rs. 75 per year. 
° The validity of the lease was contested by 
Chhedi, one of the reversionary kinsmen of 
Mendi Lal, who filed a suit for the cancella. 
tion of the same, impleading Musammat 
Sadhana and the lessee as defendants. Ram 
Sahai, the father of the present plaintiffs, 
was subsequently added as one of the 
defendants in the case. He appeared in 
person and stated that he did not join Chhedi 


Ram Bharose Lal, for the Appel. 


in the suit for the cancellation of the lease’ 


as he wanted the lease to be upheld, and 
that he approved of the lease but wanted 


tle property after the death of Musammat 


Sadhana. In regard to Reoti, a cousin of 
Ram Sahai, the statement of Ram Sahai 
was that he had not come forward, as he 
was unwell.” It is stated qn behalf of the 
plaintiffs respondents that the suit of Ohhedi 
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was decreed so far às the lease was prejudi- 
cial to his reversionary interest, but no copy 
of the judgment, passed in that suit has been 
filed. 


Musammat Sadhana died in September 
1914, leaving the plaintiffs as the nearest 
reversionary heirs of her husband. Ram 
Sahai, Reoti and Chhedi are admitted to 
haye died in her lifetime, 

The present suit was filed by the plaintiffs 
for possession of the property comprised in 
the lease, which the Courts below. decreed. 

The first point, urged on behalf of the 
defendant-appellant, ig that Ram Sahai had 
consented to the lease and that his consent 
was bindingon the plaintiffs. As pointed 
out by their Lordships of the Privy Council 
in Bajrangi Sangh v. Manokarnika Bakhsh 
Singh (1), Hindu widow in possession of 
her husband’s estate as his heir has power, 
apart irom legal necessity, to alienate the 
estate with the concurrence of the reversionary. 
heirs so as to bind the persons who might 
be the next reversioners, when the suecessicn 
opens cut on her death. But ordinarily the 
consent of the whole body of the persons 
constituting the next reversion should be 


‘obtained, although there might be cases in 


which special circumstances may render the 


-obtaining of the consent of the whole body 


impossible. The consent operates in several 
ways to make the alienation valid There 
might be cases in which the alienation 
may have been made in favour of one óf 
the reversioners with the consent of the 
remainder, in which case the alienation may 
operate as an acceleration of the devolution 
or surrender of the life-estate in favour of 
the alienee. In other cases the reversioners 
may have received some payment or compen- 
sation for giving their consent to an 
alienation,p which oase the receipt of the 
money or compsysation might have the 
effect of estopping them from thereafter 
questioning its validity. But even where 
those circumstances do not exist, the consent 
of the whole body constituting the next 
reversion “may be taken to be prodf of the 
existence of the legal necessity justifying 
the alienation, or, if the transfer is something 


(1 30 A. 1; 12 C. W. N. 74; 9 Bom. L. R. 1848; 6 
O. L. J. 766; 3 M. L. T. 1; 5 AL. J. 1; 85 T. A. Í; 17 
M, L. J, 605; 11 0. 0, 78 (P. 6.), i 

* e 
. * 
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Short of an alienation, ofthe fact that the 
transaction wasa fair and good bargain. 
A Hindu widow is not absolutely prohibited 
from dealing with theestate left by her 
husband previdéd she does so for legal 
teceksity or in the interest of the estate, 
and the proof of such legal necessity or 
of auch interest may be supplied independ- 
ently of other evidence by the consent 
giveti by the reversioners to the transaction 
in question. 

It is iminaterià] whether the consent is 
given after the exacution of the deed evidenó- 
ing the transaction or before it, but itis 
necessary that the entire body of the 
persons constituting the bext reversion 
should join in the consent, and that the 
consent should be unequivocal. ` 
e The statement made by Ram Sahai iù 
the suit against Chhedi for the cancellation 
of the lease, however, betrays that he was 
not quite conversant with the terms of the 
leasé, for, while on the one hand he’ said 
that he approved of the lease, he on tha 
other hand said that he wanted the 
property after the “death of Musammat 
Sadhana. The. construction sought to be 
placed on that statement by the learned 
Counsel for the defendant-appellant is that 
hé was anxious that his right to receive 
the rent reserved by the perpettial and 
heritable lease should not, in any way, be 


prejudiced, but that right was guaranteed. 


by the lease itself, and, if he was aware 
that the lease granted perpetual and 
heritable rights and was content to receive 
the rent reserved, there was no occasion 
for him to have said that he wanted the 
leasehold property after the death of the 
lady. The Courts below have, therefore, right- 
ly construed the document as Igcking a 
clear and unequivocal admission of the grant 
uf hereditary and permanent,» leasehold 
rights and in any case the admission being 
not clear, they were justified in refusing to 
give effect to it. When "stringent equity”, 
to use an expression used by their Lordships 
of thé Frivy Council in Jéwan Singh v. 
Misri Lal? (2) and Hari Keéshen Bhagat v. 
Kashi Párshad Singh (2), arising out of an 

(2) 18 A. 146; 281, A. 3;6M ee 3 47; 6 Sur, V. C. 
J. 675; S Ind. Deg. (N. s.) 804 (P. 

(3) 27 Iud. Cas. 67.42 C. $78, dL T. 115; 
J9 C: W. N. 370; 18 A. L.J. 223; 2 L. W. bio 31 C. 
L. J. 225; 28 M. L, J: 565; 17 Bou. L. R. 426; 42 I. A. 
64 (P. C.) 
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alleged consent by reversioners is sought to 
be enforced  aguinst them, such consent 
must be established by positive evidence 
that upon an intelligent understanding of 
ihe nature of the dealings they ecneurred in 
binding their interests, and that such consent 
should not be inferred from ambiguous 
acts. 

The, absence of the consent of Reoti, who 
was of the same degree of relationship as 
Ram Sahai, is also fatal to the validity of 
the lease, for which, as found by the Courts 
below, no legal necessity existed. The lease, 
therefore, ceased to be binding: on the 
plaintiffs after the death of Musammat 
Sadhana. 

But the Courts bélow were not justified 
in gtanting the plaintiffs a decree for 
posséssion, for the defendant was a tenant 
and entitled to hold on tillhe was ejected 
in the manner laid down in section 108, 
clause T of the Oudh Rent Act (XXII of 
1886). A lease, granted by a Hindu widow 
in possession ofa widow’s estate does not, 
as held in  Modhu Sudan Sigh v. 
Reoke (4) and Sadat Naik v. Serai Naik (5), 
necossarily become void on her death, but 
is only voidable by the next inheritor of 
the estate. In Bijoy Gopal v. Krishna 
Mahishi Debi (6) their Lordships of the 
Privy Council affirmed the same rule. 
The lessee does not, however, become 
a trespasser by the mere avoidance of the 
lease, because tbe widow „had power to 
grant the lease, though she had noe power 
to grant a lease of a hereditary and perpetual 
nature, so as to prejudice the interests of her 
reversioners. 

The appeal ia? therefore, allowed in so far 
that the plaintiffs will be giver a déclaration 
that the lease executed by Musaminat 
Sadpana in favour of Chauhan on the 7th 
July 1892 will not be binding on their interest 
so far as it gave to the lessee and his 
descendants a heritable and perpetual interest. 
The plaintiffs wilk in the circumstances get 
their costs as in a suit for a declar&tory? 

e. 
. . 


e 
(4) 26 C. 3; 24 I. A. 164; 1 C. W. N. 433; 7 M. L. J. 
127; 7 Sur, P. C. J. 195 13 Ind. Dec. (x. s.) 1 (P. C.). 
(5) 28 C. 632; 5 C. W. N. 279. 
(6) 84 C. 829; 9 Bom. L. R. 602: 1|, £. W. N. 424; 
5 O. L. J. 334 2 M. L. 1. 133; 17 M. L. J. *154; 4 A. 
L. J, 329; 94 L A. 81 (P. C.). X 


30 
SERAFAT ALI t. ISSAR ALI, 


PET from the defendant here and below. 
The defendant will bear his own costs 
throughout. 

. Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2587 
or 1914. 

May 22, 1917. ; 

Presenti— Justice Sir Asutosh Mookerjee, KT., 

and Mr: Justice Walmsley. i 
SERAFAT ALI—CPLAINTIFF — 
APPELLANT 
. versus 

ISSAR ALI—DEFENDANT— RESPONDENT. 

Contract Act (IX of 1872), ss. 69, 70, interpretation 
of—Contribution, suit for, by person satisfying decree 
passed against him jointly with others. 

A mortgagee sued A, Band C as representatives- 
in-interest of his mortgagor and obtained a decree 
which was satisfied in full by A alone. Ona suit by 
A against B and O for contributioh: 

Held, that though 4 had no interest in the mort- 
gaged pfoperty, yet as he bona fide claimed an 
equal interest with B and C in the equity of 
redemption, he was entitled to maintain the suit for 
contribution under section 69 or section 70 of the 
Contract Act. [p. 31, cols. 1 & 2.] 

The words “interested in the payment of money” 


within the meaning of section 69 of the Contract , 


Act are comprehensive enough to include the cases 
of persons, who are pnder apprehension of any kind 
of loss or inconvenience and are not restricted to 
cases of individuals who are sure to suffer actual 
ee capable of assessment in money. [p. 31, 
col. 1.) e ^ 

A payment in satisfaction of a decrde, by a person 
who is & party to the decree andis bound thereby, 
ix» payment made lawfully within the moaning of 
saction 70 of the Contract Act, even though ‘his 
interest was unaffected by the decree. [p. 32, col. 1.] 

Quare.— Whether section 69 of' the Contract 
Act is applicable $o suits for contribution properly 
so called, 4. e„ suits where the plaintiff admits his 
liability to pay » portion of the money actually paid 
by him and claims to recover the balance frome the 
defendants. 


Appeal against the decree of the Sub- 
Judge, Midnapore, dated the 4th June 1914, 
xeverging that of the Munsif, Tamluk, dated 
24th February 1913.- : 


Babu Davarkanath Chakerbutiy (with him 
Babu Monmothanath Roy), for the Appellant. 

Babu Ram Ohandra Majumdar (with him 
Babu Mohendra Nath Dutt), for the Respon- 
dent. , °* 
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JUDGMENT.—This is an appeal by the 
plaintiff in a suit for contribution. The 
facts material for the determination of the 
question of law raised before us, stripped 
of superfluous details, may be briefly stated. 
X,a mortgagee, sued A, B and O as re- 
presentatives-in-interest of his mortgagor, 
and obtained a decree. The decree was by 
consent as to two of these persons and was ew 
parte as regards ‘the other. A thereafter 
satisfied the judgment-debtor in ful. A 
now sues to recover two-thirds of the money 
paid by him from Band C. Band O deny 
that A had any interest in the mortgaged 
property and urge that the payment made 
by A must consequently be deemed voluntary. 
The Court of first instance, upon the evi- 
dence, came to the conclusion that A had 
an interest in the mortgaged property and 
was entitled to maintain the suit for con- 
tribution against B and C. Upon appeal 
the Subordinate Judge has held that A had 
no interest in the property, and in this view, 
he has dismissed the suit. The result ‘is 
that though the deoree for the sale of the 
mortgaged. properties-has been satisfied with 
the money of A, though B and O have 
reaped the benefit of fhat payment, they 
escape all liability. The question arises, 
whether this position is supported. by legal 
principle. 


Section -69 of the Indian Contract Act 
provides that a person who is interested in 
the payment of money which ‘another is 
bound by law to pay, and who, therefore, 
pays it, is entitled to be reimbursed by the 
other. There has been some divergence of 
judicial opinion [ Mothooranath Chuttopadhya v. 
Kristo Kumar Ghose (1), Futteh Ali v. Gungu- 
nath Roy (2), Nawab Mir Kamaludin Husen- 
khan ^v. Pgriap Mota (3), Swarnamoyee Debi v. 
Hari Das Roy (4), Manindra Ohandra Nandy v. 
Jamahir Kaari (9), Jmnat Ali v. Fateh Ali 
(6)] upon the question whether this section is 
applicable to suits for contribution properly 


, 


. 869; 2 Ind. Dec. (N. 8.) 284. 


(1) 46.8 

(4) 8 C. 3; 10 C, L. R. 20; 4 Ind. Dec. Éx. s.) 72. 

(8) 6 B*244; 6 Ind. Jor. 421; 3 Ind. Dec. (xN. s.) 
620. : 

(4) *6 0. W. N. 908. ee 

(5) 32 C. 648; 9 C. W. N. 670. K 

(6) 9 Ind. Oas. 219; 13 O. L. J. 46; 150. W. N. 
342. * 

A . 
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so ealled, that is, sus where the plaintiff 
admits hisliability to pay a portion of the 
money actually paid by him and claims to 
recover the balance from the defendant 
C Motichand v. Bajrang Sahai (7), Jog Narain 
Singh v. Badri Das (8), Satya Bhushan Bando- 
padkyaya v. ‘Krishnakali Bandopadhyaya 
(9), Rajani Kanta Ghose v. Rama Nath Roy 
(10)1. But whether the section is or is not 
applicable to suits for contribution, it bas 
never been disputed that it applies to suits 


. where the plaintiff is, upon the faots found, 


entitled to recover the whole sum from the 
defendant on the ground that the same 
was inlaw payable by the latter. In the 
ease before us, it has been found that the 
plaintiffs had no interest in the mortgaged 
properties, and was, indeed, the contention 
of the defendants. n this view, the plaint- 
iffs would be entitled, if section 69 applies, to 
recover the whole sum from tbe defendants. 
They have, however, claimed to recover 
only a portion of that amount. There can 
be no serious doubt that the money paid 


by the plaintiffs was money which the de-. 


fendants were bound by law io pay. The 
only question-in controversy is, whether the 
plaintiffs were persons interested in the pay- 
ment of that money. 

The true meaning of the expression “inter- 
ested in the payment of money” has formed 
the subject of judicial disoussion in recent 
years, and in the ease of Pankhabati Chaudhu- 
rani v. Nonihal Singh (11) it was ruled that 
the words “interested in the payment of 
money which arother is bound by law io 
pay,” were comprehensive enough to inolude 
the cases of persons who were under appre- 
hension of any kind of loss or inconveni- 
ence and were not restricted to cases of 
individuals who were sure to suffer actual 
detriment capable of assessment it money. 
On this principle it was ruled in the cases 
of Bindubashini Dassi v. Harendra edi Ray(12) 


(7) 17 Iud. Cus. 46; 16 C. L. J. 148. 

(8) 13 Ind. Cas. 144; 16 C. L, J. 156. 

(9) 24 Ind, Cas. 259; 20 C. L. J. 196; 18 C. W. N. 
1808. ° ù . ; 

110) 27 Ind, Cas, 56; 20 C. L. J. 200; 1990. W. N. 


458, 
(11) @1 and. Cas. 207; 19 O. L. J. 72; 18 C. W. N. 
8. Lae * 
(12) 28 C. 805; 8 C. W. N. 160; 13 Ind. Dec. (x, s.) 
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and Radha Madhub Samonta v, Vasti Ram Sen 


(13) that where payment is made by a 
person who puts forward a bona fide claim 
to the property in dispute, he is entitled to 
the protection afforded by section 69 of the 
Indian Contract Act, even though it ulti- 
mately iranspires, as a result of litigation, 
that he had not, in fact or in law, the 
interest for the protection whereof the 
payment was made. In the case before 
us, the plaintiffs were joined as parties to 
the mortgage suit by the mortgagee, on the 
allegation that they were some of the legal 
representatives of the deceased mortgagor, 
A decree was made against the property 
to the equity of redemption wherein they 
claimed an interest. In the present suit, 
the Court of first instance, upon the facts, 
came to the conclusion that they had an 
interest in the equity of redemption. The 
Court of Appeal below has, however, come 
to a different finding upon the evidence. In 
these ciroumstances, it is impossible to 
maintain the view that plaintiffs were 
persons in no way interested in dhe pay- 
ment of the money which went to satisfy 
the decree. That decree bound the mort- 
gaged properties wherein the defendants in 
the present litigation are undoubtedly in- 
terested; and the plaintiffs. also bone fide 
claimed an equal interest. This case is con- 
sequently clearly distinguishable from Desai 
Himatsingji Joravarsingjt v. Bhavabhai Kaya- 
bhai (14), mentioned in the judgment of this 
Court in Jinnat Ali v. Fateh Alf (6). It cannot, 
we think, be reasonably maintained, by any 
stretch of language, that the payment ae 
made by the plaintiffs with a view to manu: 


facture evidence of title to the mortgaged . 


properties when they knew that they had 
no claim whatsoever. ? 


It is also fairly clear that even if section 
69 were not applicable, the case would be 
covered by section 70. That section provides 
that where & person lawfully does anything 
for another person or delivers anything to 
him, not intending to do so  gratnitodsly, 
and, such other person enjoys the benefit 
thereof the latter is bound to make com; 


. pensation to the former in respect of, or to 


restoré, the thing so done or delivered, 


(18) 26 C. 826; 13 Ind. Dee. (N. s.) 1129. 
(14) 4 B. 643' at p. 653; 2 Ind, Dec. (x. s.) 936. 
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Theréis no controversy that the payment 
was made by the plaintiffs without inten- 
iion to do so gratuitously. The only 
qaestion is whether this was done law- 
filly. Much reliance has been placed by 
tlie respondents on the cases of Naja 
Batkinto Nath Dey Bahadur v. Udoy Chand 
Maiti (15) and Panchkori Ghosh v. Hari Das 
Jati (16). We do not in any way depart 
from the exposition of the law contained in 
these cases, which is perfectly consistent 
with thé view we now take, namely, that a 
payment in satisfaction cf a decree, by a 
persóti who isa party to the decree and is 
bound thereby, isà payment made lawfully 
within the meaning of section 70. 

We hold accordingly that whether section 
69 or section 70 be applied, the plaintiffs 
are bound to succeed. In these circum- 
stances, it is not necessary for us to consider 
whether the plaintiffs might not have 

. successfully invoked the aid of the doctrine 
of subrogation [Parbhu Narain Singh v. 
Bent Singh (17), Dhakeswar Prosad Singh v. 
Harihar’ Prosad Narain Singh (18), Adusu 
malli Suryanarayana v. Vallurapalli Sriramulu 
(19)], to support the line of reasoning that 
the plaintiffs are some of the joint judg- 
inent-debtor&, that they have satisfied the 
mortgage-decree whereby they are bourd, 
along with the défendants, and that they 
hàvé accordingly been subrogated to the 
rights of the mortgagee decree-holder. 

Tha result,is that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and that of the Court of first in- 
eStdnce restored. This order will carry costs 
both here and in the lower Appellate Court. 

. Appeal allowed, 


(16) 2 C. L."J. 311. 

(16) 34 Ind. Cas 341; 5 C. L. J. 826; 21 C. W. N. 
394. 

(17) 8 Ind. Cas. 779; 14 C. W. N. 361. 
(18) 27 Ind. Cas. 780: 21 C. L, J. 104. 
(19) 20 Ind Cas. 826; 25 M. L. J. 16 
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BOMBAY HIGH COURT. ° 
First Orvik Appeat No. 82 or 1914. 

: February 5, 1917. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Beaman. 
SITARAM BHAURAO DESHMUKH 
AND OTHERS— DEFENDANTS— APPELLANTS, 
versus 


Sayad SIRAJUL KHAN-—PLAINTIEF — 


RESPONDENT, 

Muhammadan Law—Pre-emption—Right, whether 
can be acquired by agreement of parties—Property, size -` 
of, consideration of — Talabs, performance of, time of. 

It is competent for a party toa contract to agree 
that it shall be applied for the purpose of imposing 
rights and liabilities according to a particular law 
which ordinarily would not be applicable. [p. 35, col 
1.) 

Hamlyn v. Talisker Distillery, (1894) A. C. 
202; 6 R. 188; 71 L. T. 1; 58 J. P. 540, relied-upon. 

Where from the terms of a contract of sale and the 
subsequent correspondence between the parties it 
was clear that the vendees agreed with their vendor 
that the Muhammadan Law of pre-emption applying 
between the vendor and the plaintiff should be 
applicable to the defendant’s purchase and that the 
vendor should give notice to the plaintiff on that 
basis: 

Held, that the Muhammadan Law of pre-emption 
applied to the transaction by the agreement of parties. 
[p. 36, col. 1.] - 

Tbe date when a bargain is to be considered as 
concluded for the purposes of the performance of 
the talabs required by the Muhammadan Law of pre- ' 
emption should be ascertained from the intention 
of the parties. [p. 35, col. 2.] 

Jadu Lal Sahu v. Janki Koer, 35 0.575, relied upon. 

There is no limit tothe size of the property of 
which pre-emption may be claimed by a co-sharer, 
though there is a limit in the case of those who base 
their claim on vicinage. [p. 36, col. 1,] 

First appeal from the decision of the 
Additional lst Class Subordinate Judge, 
Thana, in Civil Suit No. 103 of 1909, ” 

Messrs. Jinnah and N. M. Patwardhan 
(with him Mr. P. V. Nejsure,) for the Appel- 
lants. 

Mr. Coyajee (with him Mr. W. B. Pradhan), 
for the Respondents. 

` 


JUDGMENT.—This suit was filed by the 
original plaintiff, a Muhammadan, against 
four Hindus, alleging that as the owner of a 
twelve-annas share in the ¿nam villages of 
Vahal and Petowdhi in the Panvel Taluka, 
in whjeh his brother the late Abdul Huk 
was the owner of the other undivided four- 
anħás share, hé was, on account ofea.eontract 
entered into by Sirdar Ali Khan, the executor 


, 0 Abdul Hak, for thé sale of the latter’s 


four-anuas share to the dofondants, entitled 
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under the Muhammadan Law to a right of 
pre-emption of the four-annas share which 
had passed into the possession of the 


‘defendants under a sale-deed executed by 


their vendor. 

The contract of sale was entered into on 
the 14th of October 1908 and onthe same 
date a letter was sent by the executor of 
Abdul Hak, the vendor, to the plaintiff, 
intimating that he had sold the quarter share 
in the villages to the defendants for the sum 
of Hs. 29,999. That letter stated that as 
the plaintiff was the inamdar of the three. 
fourth share in the villages, the executor 
gave him notice that if he was desirous of 
purchasing the villages for the sum to be 
paid by the defendants, he should send a 
cheque for Rs. 29,999 by return of post, 
and in the ‘event of bis not replying to the 
letter or paying the money within two days 
after receipt thereof, the writer would close 
the bargain and obtain the sale proceeds. 

The contract of sale of the same date was 
addressed by the defendants to their vendor. 
It recited that they had paid that day 
Rs. 1,000 as earnest money, and would pay 
Rs. 14,000 on the 17th of October and tha 
remaining Rs. 15,000 after about twenty 
days following the 17th of October, and 
would take a pacca deed of sale, bearing tbe 
expenses of stamp and registration. It 
recited that certain documents of title had 
that day been obtained from the vendor, and 
stipulated that the vendor should also give 
them a copy of the notice sent that day to 
the owner of the three-quarter share in respect 
of the sale of the vendor’s share, and 
the receipt of the acknowledgment which 
would be received from him. Then follows 
this passage: “We have purchased your said 
share with the arrears of rent due from the 
tenants up ‘to this day and with 
the crops of the current year for 
the above mentioned Rs. 29,0992^ If the 
owner of the three.fourth shareis willing 
to purchase yoursaid share and if you and 
he agree ‘to the purchase, you should 
immediately return us the rupees which you 


have received from us”, ú 


The plaintiff alleges th&t upon the feceipt 
of the vendor's letter of the l4th October 
he, with the object of asserting and exercis- 
ing his right of shuffa or pre emption under 
the Muhammadan Law, performed the talab%-« 
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wowasabat and declared his 
claiming his right of purchasing the quarter 
share of the late Abdul Hak, and on the 
following day reiterated his demand and 
performed the ¢talab-z-dstishhad and made a 
demand according to Muhammadan Law both 
by letter and verbally through his agent in 
the presence of witnesses and on the site of 
the villages themselves. 

It is not argued in this appeal that the 
Trial Court was wrong in holding that the 
plaintiff had gone through all the formalities 
necessary to entitle him to exercise his right 
of pre-emption, namely, the talab-¢-mowasabat 
and the talab-v-zstishh d. But it is contended 
that the formalities were observed too soon 
and were consequently ineffectual. Turning 
again to.the correspondence: On the 17th 
of October the rlaintiff's Attorneys informed 
the vendor that as regards the alleged offer 
of the: defendants, if the sum mentioned 
was their genuine and bona fide offer for the 
purchase of the quarter share, the plaintiff 
declared his interttion to exercise his right 
of pre-emption and gave notice that ha was 
willing to give the same price for the 
absolute sale to himself free from all 
incumbrances. 

On the same day the vendor’s Attorneys 
appointed a time for giving inspsction to the 
plaintiff of the agreement between the vendor 
and the defendants, and stated that fhe 
purchasers had already paid Rs. 15,020, 
being part of the purchase money, and that 
they were willing that the plaintiff should 
take over the one-fourth share for the price 
mentioned in the agreement upon the terms 
therein contained, and that the plaintiff must, 
therefore, first pay them the sum of Rs. 15,060 
mentioned in the .?Breement and be ready 
to pay the balance on or before the 7th 
November. From a letter dated the 21st 
of Octgber addressed by the vendor to the 
defendants it appears that the executor had 
sent to the defendants copy of the letter of 
the 14th addressed to the plaintiff and his 
Solicitors! reply of the 17th. 


On the 28th of October the vendor wrote 
to the defendants in reply to their Jotter of 


; ; L4 
Intention of 


the 27jh, which has not been produced," 


stating that the plaintiff's Solicitors had taken 
inspection of the agreement of sale entered 
into between them, that no letter had been 
received from his Solicitors since the 23rd 
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* instant, and there was no reason to fear 
on this score as the plaintiff had not paid 
Hs. 15,000, whereas according to law, as 
the vendor understood it, he ought to 
have unconditionally tendered Rs. 30,000, 
without asking for any document or even 
a receipt, and the vendor, therefore, said he 
was not concerned with what the plaintiff 
was going to do and looked to. the defend- 
ants for payment of Rs. 15,000, the balance 
of the purchase money, on or before the 7th of 
November, i 

.. On the 30th of October the plaintiff's 
Attorneys wrote to the vendor's Attorneys 
asking them tu send title-deeds for inspeo- 

- tion and give the address of the purchaser, 
stating that the purchase-money was ready 
and lying idle, and that the plaintiff had 
deposited ‘ with them a cheque for 
Rs. 15,000. No reply to this letter was sent 
. and the vendor received from thedefendants the 
balance of tle purchase money and executed 
a sale-deed in their favour on the 9th of 
November, which was subgequently register- 
ed. ` 

On” the loth ` the plaintiffs Attorneys 
sent a reminder to the vendor’s Attorneys 
regretting that they had received no reply 
to their letter of the 30th of October. 

The defendants denied in their written 
statement that the plaintiff was entitled to 
eliíim pre-emption under Muhammadan Law 
for the following reasons:— n 

(a) Plaintiff is not the original owner 
of the inam yillages nor his descendants 
and still a separate three-fourth share has 
come to him as & purchaser of the same and 
Similarly one-fourth share had gone to the 
defendants' vendor also as & purchaser of 
the same. å 

(b) The defendants having been Hindus, 
the plaintiff cannot claim that right against 
them. 

(c) The one-fourth share, which” has 
been now purchased by the defendants, had 
been formerly sold at which time the owner 
of the three-fourth share had not olaimed 

e that right. 


(d) The law of the right of pge-emp- 
tion hasenot been applied by law to this 
district and there has been no custem to 
that effect in this Province. And the said 
eustom had never been enforced in the villages 
in suitalsd up to now. 
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(e) The plaintiff cannot claim the right 
of pre-emption unless he shows that he 


_is the owner of the lands in the said inam 


villages. 

‘f) The property over which the plaint- 
iff is claiming the right of pre emption 
is not a small one but it is the inam 
villages. 

(g) Because the verdors of the plaintiff 
and the defendant are not the residents 
of this Provinee, he cannot claim that right 
over the property in this Province. - 

(h) The plaintiff had been informed of 
tbe particulars of the contract of sale 
of the one-fourth share inthe inam villages 
in suit to the .defendants. He had not 
shown his desire of claiming the right). 
of preemption before the defendants had 
taken a complete deed of sale and he, not 
having managed to pay the money atthe 
very time, had given evasive answers. He 
cannot now, therefore, claim that right. 

(¿) Sardar Ali Khan had advertised 
the property in suit for. sale long before 
this transaction and the plaintiff had not 
then claimed the right of pre-emption. On 
the contrary he said that not only he did 
not want the property in suit but also 
that he was willing to sell his three-fourth 
share if anyone would happen to buy it. 
He cannot, therefore, now claim the right of 
pre-emption. . 


Of -these objections only those under 
heads (b) (d) and (f) have been argued 
upon this appeal. It is not disputed that 
the statements under head (d) are correct. 
The custom of pre-emption has not been 
enforced in any District of the Bombay Presi- 
dency except Gujerat, and there is no‘custom 
of the district in which these villages are 
situated that a co-sharar should have the 
right tb pre-emption. Whether in a district 
where the right of pre-emption is not enforce- 
able betWeen Hindus and Muhammadans 
indiscriminately under the Customary Law, a 
Muhammadanclaiming therightof pre-emption 
could enforce it against a Hindu purchaser is a 
matter upon which the High Courts have. 
differed .* In Madras it has been hald that the 
law of* pre-emption’ should not be applied 
even between Muhammadans, In the United 
Provinces the Allahabad High Court has 
held that the law of pre-emption can be 
enforced by a Muhammadan pre-emptor 
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against a Hindu purehaser. In Bengal it 
- has been held that outside the Province of 
Bihar a Muhammadan pre-emptor cannot en- 
*force the right against a Hindu purchaser; 
“and recently in Bombay it has been held 
that outside the District of Gujerat a 
Muhammadan pre-emptor cannot enforce the 
Tight against a Hindu purchaser. The 
reasons assigned for the conclusions arrived 
at in Caleutta, Madras and Bombay are 
‘not identical, nor is the reasoning of. the 
two Judges of the Bombay High Court 
identical. 

If it were not for the special facts of 
this case, it would be necessary to express 
an opinion upon various interesting 
questions which haye been argued upon this 
appeal, such as whether notwithstanding the 
decision in London and South Western Rail- 
waf Co. v. Gomm (1), a right of pre-emption 
creates no interest in land on the analogy of 
the concluding clause of section 54 of the 
Transfer of Property Act; whether notwith- 
standing the decision in Gomm’s case (1) tbe 
positive right to call fora conveyance, as- 
suming that the right of pre-emption does 
not create an interest in the laud, is enforce- 
able against a transferee for value with or 
withont notice; whether under the general 
-law of India applying in the Province of 
‘Bombay, the equitable rights, which can be 
asserted in cases of this nature, are not 
limited to those specified in section 40 of 
the Transfer of Property Act; and whether 
the right of a pre-emptor to take from a 
purchaser property which has passed to him 
under a completed agreement can be placed 
in the sategory of limitations upon the ven- 
dor’s right to transfer; and lastly whether the 
Regulation applying the law of the defendant 
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ean be “invoked in such a case as the present 


in favour of Hindu defendants. s 


. "In the special facts of this case, hgwever, we 
are of opinion that the defendants are bound 
to comply with the plaintiff's demand for a 
transfer of tbe quarter share in the villages 
“to him. It is competent for a party to a 
contract to agree that it shall be applied for 
the purpose of imposing, rigkts and giabili- 
ties according to a particular law which 
ordinary, would not be applicable. Hamtyn 


(1) (1882) 20 Ch. D. 562; 46 L. T. 449; 5L L. J. Qh. 
680; 30 W. R, 620. . ‘ 


v. Talisker Distillery (2). It is: clear 
from the contrast and the subsequent corres- 
pondence that the defendants agreed’ with 
their vendor that the law of pre-emption 
applying between the vendor and his co-sharer 
should be applicable to the defendants’ 
purchase and that the vendor should give 
notice to his co-sharer on that basis. ` Upon 
that footing the vendor informed the plaintiff 
that the purchasers were willing that he 
should take over the fourth share for the 
price mentioned in the agreement and upon 
the terms therein contained, and it was not 
until after the false assurance of the vendor 
that the purchasers need have no fear on the 
score of pre-emption (seehis letter of the 28th 
of Ostober), an assurance which was falsified 
on the 3Cth by the plaintiff's letter to the 
vendor, that the defendants finally completed 
the transaction by taking a conveyance of the 
property. i : : ' 
It has been argued as already noticed that, 
upon the fcoting of the Muhammadan Law 
applying to the case, the aotion of the plaintiff 
in performing the talabs was prematitre. , The 
rules of the Hanifeea Law in this respect are 
somewhat confusing, as may he seen from a 
reference to. them in Sir John Edge’s judg- 
ment in Begam v. Muhammad Yakub (8), and 
the law would become still more, confusing 
if the strictest reading of the Transfer...of 
Property Act were applied to the case. It is 
under the circumstances safest to . adopt the 
rule suggested by the Caloutta High Court 
in Jadu Lal Sahu v. Janki Koer (4), nambly, to 
ascertain the intention ‘of the parties ds to 
the date when the bargain is to be considered, 
as concluded. The contract between the 
defendants and thair vendor leaves no- doubt 
as to the date which should be,taken, It is 
the day of the contract itself, as from which 
time the defendants say that they have 
purch&sed the share with arrears of rent due 
from the tenants up to that day. The plaint- 
iff performed the talabs immediately he re- 
ceived news of the transaction, and there is 
ro reason upon the evidence recorded: to 
suppose that the statement of his Solicitors 
that thé purchase money was lying idle and 


A ns 
(2) (1894) A. C. 202; 6 R. 188; 71 L. T. 1; 58.5, P. 
540 ' 


(8) 16 A.'344; A. W. N. (1894) 101; 8 Ind. Dec, 
(m. s.) 224. - VCI 
(4) 35 0. 515. 
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that-a cheque for Rs. 15,000 had- been de- 
posited with. them: by the 30th of October 
was not correct. 

We-have also considered the alternative 
view: that the correspondence between the 
plaintiff-and the vendor establishes a contract 
for the-sale of. the quarter share of: which 
the-defendants:had notice, and that they were, 
therefore, boundunder section 40 of the Trans- 
fer of. Property Act to hold the property for 
the plaintiff notwithstanding their registered 
conveyance: It may: be doubted, however, 
whether the correspondence, in so far as it 


contains a claim fora marketable title, justifies . 


the conclusion that there was a completed 
agreement for-saie de hors the plaintiffs right 
of. pre-emption: as a Muhammadan co-sharer, 
nor is it: certain. that,the defendants at the 
time of their: conveyance had notice.of all 
ihe letters- passing. between: the plaintiff and 
the vendor up to the end of October. The 
special facts of the case justify, however, a 
desision-in favour of the plaintiff on the 
ground that the Muhammadan Law of pre- 
emptien applies to the case by the agreement of 
parties, and that the plaintiff has taken all 
such steps as it was necessary that he should 
take. according to that law. 

The point argued under the ‘heading (f) of 
the fourth clause of ‘the written statement 
cannot help the defendants. There is no 
limit to the size of the: property of which 
pre-emption may be claimed by a,co-sharer, 
though there is a limit in the case of’ those 
who hase their claim on vicinage. 


It remains to- refer to a point based 
eupou the’ fact’ that the plaintiff's case is 
now being: prosecuted by his administrator 
appointed since the death of the plaintiff 
pendente lita. The admirtfistrator ` obtained 
Letters of Administration from the Thana 
Court arid proceeded with the:suit under the 
authority of an interlocatory judgment of 
this: Court. Ithas, however, been contended 
that’ under: section 89" of the Probate and 
Administration Act the. right of the ad- 
ministrator does: not extend to the pro- 
secutiom of this suit; inasmuch as the relief 
sought gould nct be’ enjoyed after the 
death of the plaintiff. The argumtnt is 
that «hà right” of pre-emption arises on the 
right of a co-sharer: or neighbour -to take 
personal *abjection to the purchaser entering 
upon the land of another co sbarer* or 
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neighbour. It may ‘be conceded that” tha 
proposition is not incorrect, but it does not 
follow that the relief sought, namely, con-, 
veyance of a share, cannot be enjoyed by a 
personal representative, or those on whose: 
behalf he holds, after the death of the pre- 
emptor. Jndeed it is, in our opinion, obvious 
that it can be enjoyed, inasmuch as it adds the 
property in suit to the estate of the deceased. 
For these reasons the decree of the lower 
Court must be affirmed and thé appeal dis- 
missed with costs. : 
Decree ofirmed. 


PATNA HIGH COURT. 
MiscgLLANEOUS Civic Appean No. 25 or 1917. 
May 7, 1917. 

Present; —Mr. Justice Sharfuddin and 
Mr. Justice Roe, 

Mn. J: A, J. MacPHERSON— 
APPELLANT 
versus 
DEBI BHUSHAN LAL AND O1 RERS— 
RESPONDENTS, 

Landlord and tenant— Occupancy holding not trans- 
ferable by usage—Sale by landlord in egecution of 
money decree, whether permissible, 

A sixteen-anna landlord holding a money-decree 
against one of his tenants cannot put up for sale in 
execution that ratyat’s occupancy holding which is not 


. transferable by usage. [p 87, col L) 


Case law discussed. 

Appeal from a decision of the Subordinate 
Judge, Saran, dated the 2nd November 1916. 
Mr. Rajendra Prasad, for the Appellant. 

Mr. Ha? Guru Saran Prasad, for the Rə- 
Spondents. 

JUDGMENT.--The point for decision in 
„this cage is whether a sixteen.anna land- 
lord holding a money decree against one 
of his own ratyats can put up for sale 
in execution that raéyaf's occupancy holding 
not transferable by usage. Jenkins; C. J., 
in Agarjan Bibi v. Panaulla (1) has'said, 
‘If a sale.by private contract would validly 
pass a right of occupancy, then a sale 
in exechtion ef a decree: would equally pass: 
it and vice tersa [Dwarka Nath Misser v. 
Hurrish Chundèr 2 ], the power of,valuntary 

(1) 6 Ind. Cas. 452; 37 C. 637 at p. 693:-14 C. W. 


NTT; 12 O. 1. J. 169. e , 
(2) 4 C. 925; 4 C. L. R. 180; 2 Ind. Dec. (y. B.) 580, 
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transfer being the measure of the power 
‘of ‘involuntary alienation.” In Vyankatraya 
v. Shivrambhat (3) and Tamaya v. Timapa 
‘Ganpaya (4), a distinction is drawn between 
cases in which a landlord imposes upon 
his tenant an immunity from Court-sales 


, and cases in which no such immunity is 


imposed. 


The question, therefore, may be divided ' 


into two parts: 

(1) Does the relationship of landlord 
and occupancy raiyat presuppose an immunity 
from Court-sales? 

(2) If so, can the landlord rémove the 

immunity without the consent of the 
tenant? 
` The whole current of case-law is against 
a sale, in execution of an occupancy right 
without the consent of the landlord. It 
must bé conceded that without the consent 
of the landlord an occupancy right is 
ordinarily not a saleable right. 

In Narayani v. Nabin Ohandra Chowdhari 
(5) it is assumed that the landlord can- 
not, against the wishes of the tenant, make 
this right saleable. On this assumption the 
rule propounded in Ananda Das v. Ratnakar 
Panda (6), Shukuruddin Chowdhury v. Rani 


Hemanyint Debi (7) and Dwarkanath 
Pal wv. Tarini Sankar Ray (3) is over- 
ridden. If it could be said that in the 


three earlier cases there has been a steady 
trend of degisions in the Calcutta Court, 
I should feel bound to ask that the ease be 
referred to & Full Bench. 

In Dwarkanath’s case (S) the deaision 
was ultimately „based on the fact that the 
raiyat had failed to come in under section 
244 and in  Shukuruddin's case (7) it is 
said: "In any case the decree-holder takes 


_ tbe risk .and in the present state of the 


law the purchaser will purchasé at his 
peril" These two decisions ean hardly 
be taken as decisive. The decision in 
Ananda Das case (6) i; decisiva. ‘But so 
also .is that in ‘the case of Narayani v. 
Nalin Ohandra Chowdhari (5). 


(3) 7 B. 25°; 7 Ind.. Jur. 482, 4 Iud.eDec. (N. s.) 
178. be : 


(4) 7 B. 262; 4 Ind. Dec. (N. 81177. 

(7) 36 Ind. Cas. 88; 25 C. L. J. 351; 21 C, W.N. 
400; 44 C^ 720. , 

+6) 7 0. W. N. 572. 

(7) 13 Ind. Case 192; 16 C. W. N. 420, | . 

(8) 34 © 199; 8 C. L.J 294; 11 C, W. N. 513. 
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To get at the root of the .matter it is 
necessary to  enquire into the, origin , and 
nature of the occupancy right. In Agarjan 
Bibi v. Panaulla (1) that enquiry has-been 
made. The basis of all authoritative 
statement on the snbyect (page 691).is that 
the right of occapancy isa xight personal 
to the particular raiyat. A personal right 
is-not a saleable right. Can .the landlord 


say to his raiyat: “You have to-day a 
right personal to yourself. I covet that 
right and against your will make that 


right transferable in order that tomorrow 
I may deprive you of it. Surely not. 
Occupancy rights may by ussge .become 
transferable. But here there ‘is mutuality. 
The ratyats as a body desire a-conversion 
of the personal nature of the right. The 
landlord acquiesces in that desire. Before 
the nature of the occupancy right can be 
changed, landlord and raiyat «must cononr. 
This was the: ratio deeidendi in the case of 
Narayani v. Nabin Ohandra Ohowdhari (5°. 

The power “of volnutary transfer is 
the measure of the power of inwotuntary 
alienation. The landlord ernnot .extend 
that power without the consent .of the 
tenant. 

The appeal is dismissed with costs. 3 


Appeal dismissel. 


OUDZI JUDICIAL COMMISSIONER'S : 
COURT. 
Ssgcoxp Orvin, Apegaus Nos, 193, 199 avo 220 
e DF 1916. 
Mareh 22, 1917? . 
Present:—Mr. Stuart, A. J. C., and Pandit! 
e. Kanhaiya Lal, A. J. C. 
RAJ BAHADUR AND ANOYHR3 — 
PLAINTIFF3 — ÀPPRLLANTS 
b | versus 
JAGRUP PANDE aNDOTHERS— . œ 


DEFENDANTS — RESPONDENTS. 

Pre-egnption—Sale of actionable claim described as 
sale of immoverble property —Estoppel, plea of, whether 
maintainable by pre-emptor. 

A false statement by & vendor that ho is trans- 
ferring immoveable property, while in reality all that 
he is alienating isa right to recover Possession of 
property to which he has a claim, dozs "not«give rise 
to aright of pre-emption. [p. 40, col. 1.] 
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‘The doètrine of Sato pel has no application in 
such cases. [p. 39, col. 

Appeal against de decree of the District 
Judge, Fyzabad, dated the 14th Maroh 
1916, “upholding that of the Additional 
Munsif, Fyzabad, dated the 13th July 1915. 

Babus Basdeo Lal and Gopal Singh, for the 
Kaneka. 

“Mr. Mohammad Wasim, for the Respondents. 

JUDGMENT; 

STUART, A.J. C.—Jalpa Pande owned rights 
in-sertain plots and groves in the villages 
of Lutfabad, Bichauli, and Kheoli He died 
in- 1905 or 1906. His widow Jaimani 
entered into possession of her husband's 
rights. She died in 1911. On her death Ram 
'Harakh, Ram Sarup, Ganga Dinand Ram 
Tahal entered into possession of the property 
which had formerly belonged to Jalpa Pande, 
asserting title as his reversioners and also 
under a Will stated to have been executed 
by. Jalpa Pande on 17th June 1898. One 
Jagrup, who was in service in Burdwan, 
asserted that he was entitled to succeed 
both ‘a& “an adopted son and under the 
provisions of a Will which he alleged had 
been executed by Jalpa Pande on 22nd 
April 1899. He was in possession of no 
part of the property. On Ist August 1911 
he executed a deed of gift of half his 
alleged rights in favour of a certain Sahib 
Din. Sahib Din sued Ram Harakh, Ram 
Sarup, Ganga Din and Ram Tahal for 
possession of half the property as donee 
from Jagrup. The Subordinate Judge 
decided that Jagrup had been adopted by 
Jalpa Pande, and that the alleged Will of 
22nd April 1899 wasa genuine and effective 
disposition, and decreed possession of half 
the property pn 10th February 1913 to 
Sahib Din. Jagrup was not a party to 
the proceedings: In appeal the decision 
of the Subordinate Judge was upheld® on 
2nd June: 1913 by the District Judge of 
Fyzabad. Jagrup then proceeded on the 
Eth of November 1913 to execute a deed 
ef sale in favour of Sahib Din of the remain- 
ing moiety. In this deed of sale he assert- 
ed that he, was in possession of the refnain- 
ing molety ‘and transferred it to Sahib Din, 
The assertion that he was in possess? ion was 
untrue. He has never been in possession 
of the property and the remaining moiety, 
the subject-matter of the sale- deed, is at 
the present, moment ‘in possession of Ram 
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Harakh, Ram Sarup, Ganga Din and Ram 
Tahal who, as has already been stated, 
elaimed title thereto. 

Three suits for pre-emption in respect 
of the transfer of the moiety by sale were 
filed by residents of the village in question. 
The Munsif dismissed those suits, on the 
ground that no right of pre-emption could 
arise in respect of a transaction that was 
a transfer not of actual property but of a 
right toque for the same. His view was 
upheld by the District Judge. The plaint- 
iffs in those suits have filed the present 
Second Appeals Nos. 193,199 and 200 of 
1916 to this Court. These appeals came 
before the Judicial Commissioner sitting 
alone, who has referred their decision to 
a Bench. 

The reason for the reference’ is 
with regard to the question of estoppel, In 
Abid Ali v. Musammat Arab-un-nisa (1) 
Mr. Blennerhassett had to decide whether 
two. deeds that purported to be deeds of 
hiba-bil-ewaz were . or . were not deeds 
of gift. The plaintiff, alleging that the 
transactions were really deeds of sale, had 
sued to exercise a right of pre-emption. 
The first Court held that the deeds were, 
as they purported to be, deeds of hiba-bil-ewaz. 
The Second Court held that the deeds were 
simple deeds of. gift. Mr. Blennerhassett 
refused io consider the deeds other than of 
hiba-bil-ewaz fo: the purposes of the case. 
He said: “The question whether any ring 
actually passed or not does not seem to be 
very material in this’ case, for it can 
hardly be doubted that parties, who deli- 
berately . adopt a form. of conveyancing, 
which gives rise to aright of pre-emption 


" . 
mainly 


and thus induce third parties to embark on | 


expensive ‘litigation, will not be permitted as 
against those parties to plead that the transac- 
tion was of ® different nature." He decided 
that a hiba-bil-ewaz was not a sale within 
the meaning of section 9 of Act XVIII 
of 1876 and that its execution created no 
right of pre-emption under Chapter II of 
the Act. eIn an unreported case, Magsud 
Ahmad ve Sadho “Lal (2), Mr. Wells, A. J. ©., 
concurred , “with, this view. <A similar 
point’ came. up later before a Bench? odnsist- 


|| . 


t 1 O. C. 75. 
(2) Second Civil Appeal No. 840 of 1904 
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ing of Mr. Chamier and Mr. Evans advisable that the principle of estoppel 


in Nawab Begam v, Hamid Ali (8). The 
view taken by that Bench was that neither 
Mr. Blennerhassett nor Mr. Wells intended 
to hold that the parties to a deed should 
be held to be estopped from proving, as 
against a person suing for pre-emption, 
that a transaction was in reality different 
from what it appeared to be, if that person 
knew the real nature of the transaction 
and had been in no way misled by the 
deed. Mr. Chamier, who wrote the principal 
judgment, stated at page 178: “There is 
possibly room for doubt whether the exeou- 
_tion of a sale-deéd oan be „made the 
foundation of an estoppel of the kind plead- 
ed in this case; but I do not consider it 
ngcessary to decide this question.” In the 
order of reference , before us 
: But it seems to me that the plaintiff 
may in such cases invoke the aid of the 
‘doctrine of estoppel. The defendants have 
entered into this transaction of sale without 
giving the notice required by the law to 
the persons entitled to pre-emption. So 
far as we know, the only knowledge of this 
transfer was derived: by the plaintiffs 
from this sale-deed and on the terms 
of the documents the plaintiffs were 
certainly entitled to believe that they 
had acquired a right to sue for pre-emption. 
If this be so, are the vendor and purchaser 
or either of them to be permitted to turn 
round and say, after the pre-emptors have 
been to the expense of filing these suits, 
that the vendor was selling property not 
in his possession but merely a doubtful 
title to property in the hands of third 
parties and that the plaintiffs had no business 
to think that a right to sue for ,pre emp- 
tion had accrued to them? In my opinion 
` this should not be allowed. ases may 
easily happen in which, the pfoperty being 
of large value, the plaintiffs may be put 
to great expense in filing their suits only 
io be told afterwards, as here, that they 
had no case and had waisted their money....... 
——H dt is common expgrience*that there 


ia no limit to the ingenuity and *hicanery. 


of persons in Oudh who take purchasgs of 
land and endeavour to defeatthe statutory 
right of  pre-emption, and it is I think 


(8) 11 0.0. 176. — . 


it is said: 


should be applied in allits rigourin order 
to put an end to the state of (things 
disclosed in the cases now under considera- 
tion", 


I find that in the original decision of 
the Munsifthere is no issue as to estoppel. 
I cannot find that the plaintiffs anywhere 
set upthat the vendee was estopped from 
showing the real natureof the transaction. 
When the plaintiffs appealed to the District 
Judge, they took a ground that the respondents 
were estopped from asserting that the sale-deed 
in suit was atransfer of a share in a ‘law 
suit. But I cannot find from the judgment 
of the District Judge that that point was 
ever argued and in the grounds of apeal 
before this Court I can find no plea that the 
vendee is estopped. On the facts on the 
record there is no estoppel established, there 
may or may not be an estoppel. From my 
statement of the facts it will be seen that 
the plaintiffs-appellants are residents of the 
villages in question, It is clear that the 
vendor has never been in possession of the 
property alleged to have been transferred, 
and it is diffieult to understand how the 
plaintiffs-appellants could be ignorant of the 
facts that he was not in possession of that 
property and that Ram Harakh, Ram Sarup, 
Ganga Din and Ram Tahalare in possession 
of the same. If the plaintiffs-appellants were 
aware of those facts,.they could not have 
been misled by the untrue statements in the 
deed of sale and there would be no estoppel. 
I should not ordinarily have been in favour 
of permitting such a plea to be raised at 
this stage when*it was not taken before the 
Munsif, apparently never argued before the 
District Judge, and finds no place in the 
groynds of appeal as I read them. But in 
view of the facts that the order of reference 
invites our attention to the plea, it is neces- 
sary for me to consider whether, if on a 
referred finding, it was found that the plaint- 
iffs could invoke the assistance of thi dod- 
trine gf estoppel in their own case on evidence 
that they were ignorant of the etrue fagts, 
the plea could assist them to success in their 
suits. In my opinion it could not assist 
them. I go further than Mr, Chamier and 
consider that the doctrine of estbppel has no 
application in cases of this kind. Their 
Lordships of the Privy Council] laid down in 
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Abdul Wahid Khan v. Skalukha Bibi (4) that 
“where a person was not in possession of the 
property and had only a clgim to recover 
“that property from third parties in posses- 
sion of the same on an alleged good title, the 
transfer of his claim created no right of pre- 
. emption under.the provisions ° of. Chapter 
I of Act XVIII of 1876. It is bardly 
necessary to quote other authorities in support 
of the doctrine laid down by their Lordships. 
“It is enough .to say that the same view has 
been followed in Mirza Mokosimad Abbas Alc 
Khan Bahadur v. A. Quieros (5), Khurshaid 
, Ali v. Rashid Husain (6) and other cases, 
‘I do not consider that the circumstance 


, that Sahib Din’s suit qua donee was success-* 


. ful affects the matter. The decision in his 
“suit as vendee will not be affected thereby. 
“There is no question of res judicata. .The 
same conclusions may not be arrived at. 
' The case then stands that Jagrup had 
nothing to. transfer to Sahib Din in respect 
`of „property now in suit, which could be claim- 
gd. by a person possessing a right of pre- 
x emptiot ender Chapter II of the Act. No 
right of pre-emption could arise upon any 
‘transfer that he could legally make. Ido 
not.consider that the cireumstance that he 
falsely asserted that he was in possession 
of the property can create a right which does 
not exist. On the facts there is no right of 
‘pre-emption. On a false statement people 
might have been misled. into believing that 
there was a right of pre-emption, but neither 
` the false statement nor a belief based on such 
‘a false stutément could create what did not 
exist. It is true that in Abdul Wahid Khan 
` Y. Sholukha Bibi (4) and the sueceeding cases 
“the transferor in each instance had honestly 
‘stated the facts. The transferor had said 
that he was ‘out of possession and that he 
merely iransferred the right to obtain pos. 
session. Bat this circumstance doef not 
appear to ine to touch the essential point, whioh 
is that where & vight does not exist it cannot 
be created by a false statement ina deed. 
Af the contention of the appellants were ac- 
cepted, the consequence would he that some- 
body would obtain a right ‘by pre-emption 
which thet Lordships of the Privy Cauncil 
' (4) 210.496; 21 I. A. 26; ,6 Sar. P. C. J. 399; 
"Bafique and Jackson's P. C. No. 184; 10 Ind. Dec. 
(x. 8.) #61 R. O.J. 
.' (5) 90: 0. 88. 
(6) 9 0. C. 331, 


„transaction which had taken 


have held is not given to any one. To the 
questien in the reference as to the. remedy. to 
be. allowed toa person who hes hrought ae 
suit for pre-emption under an ‘honest mistake 
„based upon the false statements of the 
vendor and tke vendee, I would yay the 
answer is simple. While dismissing the: suit 
the Court could direct that the costs of 
the unsuccessful plaintiff should be „paid 
in their entirety by the persons who had 
made the, false statements. But 1 cannot 


“say that the Court can give him by way 


of further remedy a right to which he. is 
not entitled. 

I have now to refer briefly to the other 
arguments raised on .behalf of the appellants. 
These were mainly that the respondents had 
no right to call evidence to show that the 
place Was 
a transaction other than the transaction 
stated in the sale-deed. 1 am of opinion that 
they had every right to call such evidence. 
I agree with that portion of the order of 
reference which states that there is nothing 
to prevent the parties to the deed giving 
evidence contrary to the terms ofthe deed 
as against a pre emptor who certainly is 
not party to the deed. lf I took the view 
that the plajntiffs-appellants had been misled 
by the false statements in the deed I should, 
while dismissing these appeals, have awarded 
them their costs throughout the whole 
proceedings from the vendor and the vendee 
jointly. But, in view of the facts that 
they never asserted in the Original Court that 
they had been ‘misled and that the 
circumstances of the case, so far from. raising 
a presumption that they were misled, show 
on the contrary that they were ina position 
to know the true facts, I ‘do not think 
it necessary to grant them any. indulgence 
in the matter and shall apply the ordinary 
rule thatsthe unsuccessful party must pay 
the costs. I would dismiss these appeals 
directing that the. plaintiffs-appellants will 
pay their own costs and those of the contest- 
ing respondent. 


' Kasnaeya Lay, A. J. C.—It maye be doubt. 
ed whether the sale in the present ‘case 
falls strictly within the ‘purview gf the 
decision in Abdul Wahid Khan v. Shalutha 
Bibi (4), as ‘the title of ithe vendor in 
xeghrd to half the property then sold by 
him to Sahib Din awas affirmed in the 
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., . 9. . . 
previous suit to which the persons in 
possession were parties; but in view of the 


efact that that decision may not be conclusive 


as to the present half, and that the 
circumstances of the case do not afford 


sufficient ground for a plea of estoppel, I 


am not disposed to differ from the order 
proposed. 


Appeals dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
| COURT. 
RENT APPEAL No. 2 or 1917. 
= May 16, 1917. 
Present:—-Pandit Kanhaiya Lal, A. J. C. 
DAWAN SINGH—Ptarntizr— 

APPELLANT 

versus 

BISHESHAR SINGH—DErENDANT— 
RESPONDENT. 

Oudh Rent Act CXXIT of 1886), s. 127—Trespasser 
—Thekadar in possession after ejectment, position of. 

Section 127 of the Oudh Rent Act applies to the 
case of a thekadar who, after his ejectment in the 
manner provided by law, continues to cultivate a 
portion of, the land comprised in his theka which he 
cultivated by virtue of.his title under the same, for 
his resumption of possession after the ejectment con- 
stitutes a re-entry as a trespasser. [p.4], col. 2.] 

Appeal from, the decree of the District 
Judge, Rae Bareli, dated the 14th September 
1916, reversing the order of the Assistant 
Collector, first class, Pare gast, dated the lst 


July 1916. 


Babu Radha Kishan, for the Appellant. 
Babu Hargobind Das, for the Respondent. 


JUDGMENT.—Bodhe Singh, the father 
of the defendant-respondent, held a lease 
of the village Chitaipur from the#superior 
‘proprietor thereof from 1267 Fasli and was 
in possession as such lessee till 1911, when 
he was ejected from the land comprised 
in the lease. During the subsistence. of the 
lease Bodhe, Singh and after him kis son, 
the defendant-respondent, were cultivating 
certain plots of Jand by virtue.of their being 
the sucdes#ive lessees of the village. The 
right of the defendant to cultivate the land, 
however, ceased with his ejeotment, for see 


N 


tion 68 of the Oudh Rent Act (XXII of ` 
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1886) lays down that a person holding land 
as a thekadar, mortgagee, or sub-tenant 
shall not, while so holding, acquire any of 
the rights enumerated in sections 24, 36 tu 
39, and 45 to 48 of the said Act, in any of the 
lands comprised in his theka, mortgage, or 
Sub.tenaney. Ii is not disputed that the 
cultivation of the plots in suit by the defend- 
ant ard his father commenced from the 
time of the lease and did not exist independ- 
ently of it. The plaintiff has, therefore, a 

right under section 127 to claim reasonable 
rent for the use and occupation of the land, 
which the defendant cultivated since his 
ejectment. He has no right to cultivate 
it free of rent after the lease under which 
he cultivated has ceased to be enforceable. 
The Court of fir-t instance, applying sec- 
tion 127 of the Oudh Rent Act, decreed the 
claim of the plaintiff for the assessment of 
rent and for the recovery of arrears thereof, 
But the lower Appellate Court dismissed 
the claim, holding that section 127 did not 
apply to cases where the tenant hud griginal- 
ly entered into possession with the consent 
of the landlord. Bat a person who enters 
into possession originally with the consent 
of the landlord may yet become a trespasser 
after he has been formally ejected in the 
manner provided by law, for, as pointed out 
in Lala Singhv. Hazari Singh(1), an occupa- 
tion which was lawful in its inception is not 
excluded from the operation of section 127, 
if it subsequently becomes unlawful, in the 
same way aS an occupation, which began 
by consent, cannot be included in it merely 
hy the spasmodic withdrawal of that. consent. 
There might be cases where an occupation, 
which originated by consent, may lose its 
character as such “and become cunlawful, as 
by ejectment in “the manner provided by 
law, bptin sucha case, the resumption of 
possession after ejectment constitutes a re- 
entry, and tbat re-entry is regarded as a 
trespass, entitling the landlord either to sne 
for the ejectment of the trespasser or to claim 
a fair occupation rent under section197. The 
previous, decisions, referred to by the Court 
below, Were discussed at length 4n Lala 
‘Singh "s. Hazari Singh (1) and should be 
treated as confined to the particular circum. 
stances of those cases. They are of little 


(1) 23 Ind. Cas 242; 17 O. C. 348; 1 0, L. J. 574, 
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value in the determination of the question 
at present in issue, The object of section 
127 is to give the widest possible latitude 
‘to the landlord to enable him to avoid, if 
he likes, the necessity of suing for the 
ejectment of a trespasser so long as a fair 
> occupation rent is secured to him, and there 
is nothing in the language of that section 
to restrict its scope. 

The rental value of the land in dispute, 
according to the finding of the lower Appellate 
Court, is Rs. 28-5-9 per annum. The plaint- 
iff at this rate is entitled to Rs. 98-5-0 in- 
elusive of interest for the period in suit. 
The appeal is accordingly allowed and the 
plaintiff's claim decreed for Rs. 98-5-0 with 
proportionate costs here and hitherto and 
future interest at six per cent, per annum. 
. The defendant will bear his own costs 
throughout, f N 


Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Civit Reviston No, 49 or 1917. 
April 27, 1917. 
Present: —Mr. Lindsay, J. C., and 
Pandit Kanhaiya Lal, A. J. C. 
. KANIZ FATIMA-— DEFENDANT— | 
s APPLICANT 
versus 
- MIAN BAKHSH—Ptaintirr— 
Opposite Party. 

Civil Procedure Code (Act Y of 1908), s. 115—Revi- 
sion—Interloantory orders— Warrant of attachinent 
against property of witness, order for. 

Mere interlocutory orders, e.g. orders issuing 
warrants of attachment against the properties of 
witnesses, are not open to revision under section 115, 
Civil Procedure Code. 

Civil revision against the order of the 
Subordinate Judge, Gonda, dated the 20th 
March 1917. 

Syed Ali Muhammad, for the Applicant. 

JUDGMENT.—This is an applitation for 
revision made by the defendant in a*suit for 
declaration. The facts, which it is necessary 
to consider, are that four witnesses had been 
summorfed by this defendant for the ‘hearing | 
of the case on the 20th March 1917. On that” 
date two of the witnesses had not been per- 


hoe e. 
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sonally served. Two others it seems were 
present in Court but left the Court precincts 
without obtaining the permission of the 
Judge, as they ought to M have done. 
This fact having come to the notice at 10 
minutes past 4 the Subordinate Judge, 
without, we think, duly considering all the 
facts, proceeded to issue warrants of 
attachment against the moveable property of 
all four witnesses. Probably if the Subor- 
dinate Judge had paused to consider the 
case, he would not have issued warrants in 
respect of the property of those witnesses 
who bad not been personally served. How- 
ever, he has done so and it is this order 
which it is now sought tohave revised by 
this application made under section 115 of 
the Code of Civil Procedure. We «are 
clearly of opinion that an application for 
revision of an order of this kind .is not 
competent. It has been laid down again 
and sgain that mere interlocutory orders 
are not to be made’ the subject of the 
exercise of the powers of a High Court under 
section 115. We feel ourselves, therefore, 
unable to interfere by way of revisi ion; but 
we think we are justified in remarking 
that the Subordinate Judge would have 
displayed more discretion if he had not 
beén in such haste in issuing the order for 
attachment. We think if very prohable 
that if the defendant makes an application 
to the Subordinate Judge to review his 
order, he will attend to it after these 
observations which ve have made with 
reference to the matter in hand. 

With regard to the third ground taken 
in the petition here, it is represented that 
the plaintiff in the case had summoned the 
Sub- Registrar to give evidenee and that 
for that reason the defendant had not thought 
fit to qall him. It isstated now that the 
plain.iff deolined to put the Sub.Registrar 
in the witness-box and that the défendant 
should not be permitted to call him as his 
witness. This isa matter which we think 
the applicant had better represent to the 


Suborfinate , Judge. The application ` is 
dismfssed. 
. i Revisiog ejected, 
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PRIVY COUNCIL. 
' APPEAL FROM THE PUNJAB Cuter Cocrt. 
* July 19, 1917. 
Present:— Lord Dunedin, Lord Shaw, 
Lord Sumner, Sir John Edge and 
Mr. Ameer Ali. 
H. H. BRIJ INDAR SINGH —PriarNTIFE— 
APPELLANT 
versus 
Lala KANSHI RAM AND OTHERS— 


DeFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), ss. 6, 14 — "Sufficient 
cause" for not presenting appeal within period prescribed 
— Review, time spentin obtaining, whether can be ezcluded 
— Mistake of law, whether can amount to sufficient cause 
— Judicial discretion ——Appellate Court, duty of— Civil 
Procedure Code (Act XIV of 1882), ss. 365, 366, 368, 
871, 588—Abatement of suit pronownced ex parte— 
Procedure—Substitution of parties in miscellaneous 
appeal, whether sufficient for all stages of suit. 

All that section 5 of the Limitation Act requires 
in express terms as a condition for the exercise of 
the discretionary power of admitting an appenl 
presented after time is sufficient cause for not pre- 
senting it within time. ‘The true guide for a Court 
is whether the appellant has acted with reasonable 
diligence in prosecuting his’ appeal and, if he has 
been delayed by prosecuting a review, whether such 
proceedings were reasonably prosecuted and in good 

. faith. [p. 47, col. 2; p. 48, col. 1.] 


A mere mistake inlaw is not per se sufficient 
reason for asking the Court bo exercise its discretion 
under section 5 of the Limitation Act, but when it 
has in fact occasioned erroneous proceedings it may 
be the foundation of an application for the indul- 
gence iia may bé granted under section b. [p. 48, 
col. 2. 


If a party presents an application for review of 
judgment within the ordinary period limited for 
appealing, the time oceupied by the Court in dispos- 
ing of such application willnot be reckoned among 
the days limited for appealing, but will be added 
thereto, and a memorandum of appeal presented 
within such extended period will be received as put 
in within time. [p. 48, cols. 1 & 2.] 

These rules having been laid down by Full Benches 
in all the Courts of India and acted on for years, the 
Privy Council will not interfere with them, what- 
ever they might have been disposed to J^ if the 
matter had been open. [p. 48, col. 2] 


Ramjiwan Mal v. Chand Mal, 10 A. 587; A. W. N: 
(1888! 958; 6 Ind, Dec. (x. s.) 895, overruled. 

Brij Mohan Das v: Mannu Bibi, 19 A. 848; A. W. N. 
(1897) 86; 9 Ind. Dec. (N. s.) 228; Karm Bakhsh v. 
Daulat Ram, 183 P. R. 1888; Brojender Coomgr Roy's 
case, T W. R. 929; B.L. R. Sup. Vol. #728, approved. 


Ifa Judge purporting to exercise disoretion does 
so under the wew that there is no general rule, when 
in fact there is ore; he misdirects himself, and a 
Superior Court must either remit the case or exercise 
the discretion itself. |"p. 48, col. 2; p. 49, col. 1.]  * 

“An order abating a suit is ‘tantamount to 2 judg- . 
ment infavour of the defend&nt And should noi be 
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pronounced ez parte without notice to the opposite 
side. [p. 50, col. 1.] 

Section 371 of the Code of Civil Procedure, 1882, 
which gives a remedy by review against an abate. 
ment order, is available to a plaintiff whether such 
order is passed under section 366 or section 368, [p 
49, col. 2.) 

Where a suit in a Distriot Court was delayed pending 
disposal by the Chief Court of an appeal against an 
interlocutory order passed in such suit, nnd sub- 


‘stitution of the representatives of deceased parties 


was effected only in the Chief Court in such appenl, 


. and not in the District Court: 


Heid, that the introduction of a plaintiff or defend- 
ant for one stage of a suit amounted to an introduc. 
tion for all stages, and that it was unnecessary to 
apply to substitute parties in the District Court, C». 
50, col. 1.) 


Appeal from an order of the Chief Court 
of the Punjab, dated January 20th, 1911, 
confirming an order of the District Judge, 
Ferozepur. 

FACTS of the case are sufficiently stated 
in their Lordships’ judgment and in the 


‘passage from Mr. Justice Johnstone’s judg- 


mert of April 6th, 1909, therein cited. 

Mr. DeGruyther, K. O. (with him Mr. 
O'Gorman), for the Appellant.—The Chief 
Court erred in setting aside the order of the 
District Judge Prenter whereby he set aside 
the abatement order passed by the Distriot 
Judge Sanford. The new District Judge had 
power in any oase to pass that order under 
section 371 of the Civil Procedure Code, 
1882, but apart from that section the present 
appellant had the right to apply to him, as his 
predecessor's order was ex parte, . 

Suri Bhatta v. Sitarama Bhatta (1) does 
not decide the point for which it is cited 
by the Chief Court, viz., that section 371 
does not apply to abatement on the death 
of a defendant: the remark of Turner, 
C.J., to that effect” is a mere obser dictum 
The other case cited by the Chief Cour, 
viz, Sham Singh v Sant Singh (2), merely 
approves the Madras case. 


But assuming that the Chief Court's judg- 
ment setting aside the District Judge Prenter's 
order was correst and by appealing against 
the District Judge Sanford’s order appellant 
acquiesce@ in that judgment, I cpntend 
that oug appeal was within time. The 
Punjab Courts Act XVIII of 1884, section 42, 
provides that an appeal to the Chief Court 
should be made within ninety days., I olaim 
e 

(1) 7 M. 196; 2 Ind. Dec. (N. a.) 721, . : 

(2) 22 P. R. 1885. * 
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Act to exolude the "period ya ya 
1908 tọ .6th April 1909, .being . the time 
during which we were -prosecuting with 
dne diligence another eivil proceeding. It 
was only on the 6th April 1909 that we 
Jearnt throngh the Chief Court's decision 
that .we were wrong in proceeding by-way 
of review. It is expressly laid .down by 
section 14 that.the time,spent in.taking, other 
proceedings is to be. excluded in.computing 
the period for making an application : and 
I submit that the same principle applies 
by analogy t» appeals, bu as ro constitute 

“sufficient ‘cause’ under section 5, Balwant 
Singh v. Gumani Ram (3). 

[Lorv Scuver.—You want to show that 
Johnstone, J., made a mistake in law in 
exercising his discretion refusing you grace, 
Where is the error-in law ? | 

The learned Judge followed -the decision 
in .Ramjiwam Mal v. Chand Mal (4), 
where it was laid dowa „that a mistake.of 
law, cguld not constitute " sufficient canse" 
within section 5. 
in Brij Mohan Das v. Mannu Bibi (5). 

.To the same effect is Karm Bakhsh v. Daulat 
Ram (6), which being a Full Bench deci- 
sion of hi» own Chief Court was binding on 
the learned Judge. 

[Lors Donepix — The real point is, ought 
not the Appellate Court to think .t.& 
reasonable and proper .proceeding to make 
an application. when-the Judge to whom it was 
presented thought so ? ] 

The principle for which I contend has 
long been approved in Calcutta, Nobbo 
Kissin Singh v. Kaminee Dossea (7), a deei- 
sion of fonrteen Judges. Bro,ender Cocmar 
Boy's case (8). * 

Mr. Zeffert!, forthe Respondent A. A. Coates. 
—The appeal fo-this Board is incompetent, 
When a decree of the High Court afifrms the 
decree appealed against, the Board will not 
hear an appeal, even though admitted, unless 
some substantial question of law is involved: 


(8) 5 A. 591; A. W. N. (1883) 142; 3 Ind. Dec. 
(x. s.) 515. 

(4) 1Q A.-587; A. W. N. (1888) 258; @ Ind. Dec. 
(N. s.) 895. 

(5) 19 A. 348; A. W. N. (1897) 86; 9 Ind. Dec, 
(N. s.) 228. ` 


(6) 183 P R. 1888. 

(7) 2 W. R. 35 Mis; B. L. R. Supp. Vol, 8495 
Bourke A. O. 0, 38. 

48) 7 W, R. 529; B, i: R./Supp;'Vol, 728, 
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Karuppanan Seryai.v. Srinivasan Ohetti (9). 
There is no.such,question oflaw here. 
[Lorn Dunepin.—The.gnestion of law im 

this ease is whether .Ram?iwi m. Malvy, Chand 

Mal (4) was right nr wrong. | 

> ] submit that the „question whether the 

Court -used its ;diseretion.or not can,only be 

a question of fact. 

The certificate here ,was granted under 
section 109 (e) of. the mew Code of. Civil 


. Prosedure, and .being under the last clause 


of section 110, the appeal mustiovolyesqme 
substantial .question -oflaw, 

LMr. Der wyther referred to OrderX LV, rale 
8, “ or that it.is otherwise fit, for.appeal. ^] 

The words of seotion,109, are" 'as,hereipafter 
provided ? This must -refer«to- section 10, 

[Loen 'DgsgbiN referred to section 21.] 

Jn any ease a snhstantigl question, oRdlaw 
js requisite, -becauxe ithe. orderappealed from 
affiemedsthe deeision of the Court.immediately 
below section 110. [é is not necessary that 
such order, should, affirm sugh decision. :pn the 
merits. Rent Rai.v. Bam Lakhan Rai (A0). 

«Secondly, I submit-dthat -seotion S:gives.a 
discretion to ‘the Judge, gad ‘that ‘this 
Court will not override that discretion 
unless arbitrarily nsed. :l& ‘is not enongh 
that this Court might -have msed its.diasare- 
tion otherwise. .Sharps.v. Wakefield (liL). 

It is .nesessary for appellant ‘to show 
that the lower ‘Court’ exercised ‘ita dis- 
cretion capriciously or arbitrarily. Bhimrao 
v. Ayyappa: (19). Jt is’ impossible -tn.oon- 
tend this was the case here, when jit is 
quite clear the;Jndge exercised ;his diş- 
cretion judicidly and- that jhe . carefully 
considered ‘Kurm ‘Bakhsh v. Danlat Ram (6) 
and held that it did not bind him in this case, 

Thirdly, 1 ,contend - the dingge ;exeroised 
his dijseretion rightly. ;A .miatake iof ‘law 
on the “part of «Solicitor, ‘Counsel vor Hti- 
gant is «pt "sufficient eanse" "for extending ‘the 
period of appeal. In ve Helsby, Hx parte Trustee 
(13), Coles .and «Ravenshear, In re i14). iflhere 
can be no nah thing ak bona ‘fide mistake 

(9) 6,C. W, N. 241; 25 M.-215; 4iBom. L. R. 248;¢8 
Sar. P. C., 1:230; 29 f. 'À.. 88. 

(10) $0 A. RST: A.W: N. (1895) -W7;19 Ind. Dec. 
(x. 8 » 596. 

. (11). (1888)-21 Q. B.-D.-66 at-p:'80. 

* (12) 31-B..33 at pp. 36, ‘37; 8:Bom. ‘Te Te: 838. 

(18) (1894) 1-Q.-B. D. 7425-64 L. J.Q. B. 265; +9 R. 
139; 7C L. T. 144; 47 Ww. R.1218: 1 Manson 4, 

(14) (1907) 1 K. B. 1; 56. D, J. K. iB. 27; 596 AL, T, 
1504287; L.'R.:82, 5 
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of Jaw. Becht v. Ahsan-Ullah Khan (15). 

[Loro Dowepin pointed out that the 
presiding Judge in the latter case was 
also the presiding Judge in Brij Mohan 
Das v. Mannu Bibi (5), ] : 

1 quote it to show that though their 
mistake may have been honest they can- 
not have acted with due care and caution. 

[Loro Donupin.—Logically that would 
imply that no mistake of law could ever 
come under section 14, In the two Fall 
Bench cases in the Weekly Reporter the 
mistake must be a mistake of law, and 
the Judges laid down that if it were 
made with due care and attention indul- 
gence might be granted. How can you 
say it was not so made here when the 
Judge Prenter agreed with appellant’s 
view and when the case comes here on 
` appeal I myself think Pranter was right 
and Johnstone wrong? The poor man had 
Prenter's decision in his favour, and could 
not know Johnstone would say it was 
wrong; then he is blamed for “persisting” 
in his view. 

-[Lorp SUMBER; —In England there is, a 
gaod deal of authority that a mistake of 
Counsel is no ground for indulgence, but 
in ‘India there seems to be strong authority 
for the opposite view. It is a big thing’ 
for.ns' to upset a course of decisions. | 

[Lorp DusNEDIN.— These cases against you 
&are"Full Bench judgments, and they seem 
to cover nearly the whole of India. 
averse to altering settled rules of procedare. | 

[Mr DeGruyther, K. O.—The Calcutta 


rulings have been adopted in Madras and «setting aside the abatement; 


Bombay. | 

Further, I submit that in fact appellant 
did not go to any Court at all to have: 
the abatement under section 68 set 
aside: His'applieation to the District Judge, 
Prenter was in terms an applicatio% under 
sections 365 and 371, Civil Procedure Code, 
it was the:learned Judge himself’ who took 


action’ under’ section 358 as well, The 
plaintiff-appellant has never upto date: 
made: the application required by that 
section, spefifying the name,e description 


and place of abode of the legal representa: 
tives of teegleceased defendants. Withoué 
such application the District Judge Prenter’s 

(15) 12 A. 461; A. W, N, (1890) 149; 6 Ind. Dec.e 
(s. s,) 1039. 
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order, so far as defendants were concerned, 
was without jurisdiction. 

[Loro Soumaer.—lf the Judge forced the 
remedy upon him, what do you suggest 
he should have done? | 

[Loro Donepin:—The plaintiff seems to 
have had an erroneous view that because 
he had only been put on the record in 
the Chief Court he needed to have it done 
again in the District Court. It seems 
to me he need not have applied at all. | 

The order of the Chief Court dismiss- 


ing the appeal as time-barred oan be 
supported on other grounds. No appeal 
against the order of the abatement lies. 


That order was passed in March 1908, 
but the appeal was lodged on April 21st, 
1909. The new Code of Civil Procedure same 
into foree on January 1, 1909. Under 
the old Code there was a right of appeal 
from section 363 under section 588 (18), but 
the new Code gives no such right. The 
provision corresponding to section 368 is 
Order XXII, rule 4, and Order XXII, rule 
9, applies to non-joinder of defend&nfs, a 
procedure corresponding to the. old section 
371. No doubt section 154 of the new 
Code safeguards any present right of 
appeal which had accrued on January 1, 
1909, but section 154 does not apply here, as 
the right of appeal was barred by limitation 
at the commercement of the new Code. 

Mr. DeGruyther, K. O., in reply.—The 
order against us was made on April 6, 
19C9, after the new Code had come into 


force. Til] then the order in our favour, 
stood. The 
argument that no appeal lies under the 


new Code fails (1), bec:use no order was 


.ever made under Order XXII, rple 4, and 


(2) if there were, Order XLIII (X) 
provides an appeal. 

My ‘ight of appeal is preserved by 
section 154 of the new Code: it is a right 
which had accrued before that Act came 
into force, ; 

JUDGMENT. 

Log» Donentw.—The facts out of which 
this case? arises are very clearly and 
succincthy stated by Mr. Justice Johnstone 
in his judgment of the 6th April 1909, 
which is part of' the necessary history of 


the judgment actually before their Lordships. 


“He says:— 
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t. “Mhe history of this case is in brief as 
follows: In 1903 His Highness Raja Balbir 
Singh of Faridkot brought a suit under 
section x83, Civil Procedure Code (1882), 
against Kanshi Ram and Joti Mal, decree- 
holders, Mr. G. H. Coates, judgment-debtor, 
and two others, for a declaration that 
certain property, attached under Kashi Ram 
and Joti Mal’s decree, was plaintiff's property, 
and so not liable. Great delay took place and 
an application for transfer of the case was 


' made to the Chief Court; but a new District 


Judge having been ordered to Ferozepur, 
transfer became unnecessary. Again plaint- 
iff applied for transfer of the case, and 
again the petition was rejected, and the 
case was taken up thereafter on the 21st 
April 1904. Inthe course of the hearing 
on the 16th July 1904 an application was 
made to the Chief Court to revise an order 
of the District Judge, directing a party 
to produce certain books. I need not go 
into details concerning this. Suffice it to 


. say that the petition remained in the Chief 


Court ¢ill the lst January 1908, when 
Mr. Herbert, Pleader for plaintiff, withdrew 
it, and that in the meantime certain casualties 
had occurred among the partiés. In February 
1906 Raja Balbir Singh died and was 
succeeded by the present Chief. On the 
9th May 1906 the latter applied in the Chief 
Court ‘for substitution of his own name 
and this was ordered on the 19th May 
19606. Joti Mal, defendant No. 2, had 
also-died on the 15th April 1906, and plaintiff 
said he heard of this (plaintiff is a minor) 
on the 8th November of the same year. 
Application for substitution of his five sons 
was made on the 13th December 1907, and 
the file still being in Xhe Chief Court, on 
the llth “January 1908 the prayer was 
granted. These orders of the 19th May 
1906: and the llth January 1908 were 
apparently both ex parte. > : 

. “The papers went back from Chief Court 
to District Judge on the 13th March 1908, 
and then anapplication was made to District 
Judge on the 16th March 1908 by Kashi 
Ram, defendant Ne. 1, and Lale Achhru 
Ram, bne of the sons of Joti Mal, praying 
foran order of abatement on the grounds 
that in none of the following ca8es had repre- 
sentatives of deceased parties been put on 
the record within time, viz. :— 


“up the other two 


OASEB. ES [1917 " 


“I. Vice Raja *Balbir Singh * died 
February 1906; 

"2. Vice Joti Mal died April 1906; and E 

"3. Vice Mr. G. H. Coates died about 
Desember 1906. RIN Ta 2 

"The new Distrist Judge, Captain Sanford, 
without enquiry and without notice to 
plaintiff, the present Chief, and obviously 
without looking at the Chief Court's orders 
of the 19th May 1909 and llth January 
1908, summarily there and then ordered 
abatement, and gave applicants costs out 
of the deceased Raja’s estates. The order 
was passed under both sections 366 
and 368, -Civil Procedure Code (1882), 
all three grounds set forth in the peti- 
tion being accepted as sound. E 

Upon a petition by the present Chief, 
Captain Sanford's successor, on the „Sth 
April 1908, reconsidered the ex parte order - 
of the 16th March 1908, and set aside the 
order of abatement in so faras it depend- 
ed upon the matter of the decease of the late 
Raja. This was an order under section 
871, Civil Procedure.Code, and was within 
the power of the District Judge. Then, 
on the -24th April, the District Judge took 
demises, and set aside the 
abatement order also in respect of them. 
On both occasions it was urged before 
the District Judge that section 371 did pot 
authorise the re-consideration by him of 
an order under section 368, Civil Procedure. 


‘Code, but he overruled the objection.”’- 


Having thus set forth the facts, the 
learned Judge expressed.his .opinion that 


~ though section 371 authorised the setting 


aside of the abatement in so far as it depend-. 
ed ona failure to substitute a new plaintiff 
under section 365, it did not do so,in so 
far as the abatement order depended on a 
failure*to substitute a new defendant under 
section 368. Accordingly, holding the District 
Judge Prenter’s order to ‘review to be wléra 
vires, he quashed “that order and restored 
the ex parte order of the TDistritt Judge 
Sanford which abated the suit, . 

Tt follows from what Mr. Justice 
Johnstone hag said, that in his opinion the 
proper course for the plainiff who, by ar 
eg parte order in the District Court, had had 
his suit brought to an end, was to appeal to 
the Chief Court against that order. This the 
plaintiff did. But on presenting his appeal 
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"he was met by the objection that it was 
timé-barred. The case depended before 
the same Judge, Mr. Justice Johnstone. 
» He upheld the objection. The case was 
then set down for review by the Chief 
Court. In that Court Mr. Justice Johnstone 
sat as sole Judge. He, after a careful 
re-consideration, not unnaturally repeated 
his former ,judgment, but gave leave» to 
appeal to His Majesty in Council. 

The sole question directly raised is 
whether the time which was spent in 
getting the. District Judge Prenter’s judg- 
ment, which was afterwards decided to 
be - wrong, and in getting it set aside falls 
to be deducted in calculating the time during 
which appeal was possible. This depends 
on section 5 of the Limitation Act, which 
ig in these terms:— 

“Any appeal or application ah A 
of judgment...may be admitted after the 
period of limitation prescribed therefor, 
when the appellant or applicant satisfies the 
Court that he had some sufficient cause for 
not preferring the appeal or making the 
application within such period.” 

It is right, also, to quote section l4 
of the same Act which is as follows:— 


"In computing the period of limitation 
prescribed for any suit, the time during 
which the plaintiff has been prosecuting 


with due diligence another civil proceeding 
whether in -& Court of first instance or 
a Court -of Appeal, against the defendant, 
shall be excluded, where the proceeding is 
founded upon the same cause of action 
and is prosecuted in good faith in a 
Court which, from defect of jurisdiction 
or other cause of a like nature, is unable 
, to entertain. it.” 

This, it will be observed, does not in 
terms apply, as it deals with suits and 
not with appeals, but its relevance will be 
seen by the judgments afterwards qyoted. 


The learned J adge, Mr. Justice Johnstone, 


in hig first deliverance on this matter 
cited the case of Ramjiwan Mal v. Chand 
Mal (4). That case laid down. the broad 


preposition „that a mistake in lawe never 
could be the foundation for an applisation 
for the indalgence which may be granted 
under seftien 5. If that were sound there 
would be an end of the case. Upon the 


assumption that rbview was not the prope? 
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remedy for an abatement granted in respect 
of section 368 (which assumption the plaint- 
iff, by acquiescing in Mr. Justice Johnetone’s 
judgment of the 6th April 1909, must be 
held to concede), the proceeding by way 
of review instead of by appeal was a 
mistake in law. But the learned Judge’s 
attention does not seem to have been 
called to the fact that the case cited was 
really reversed by the decision of Bry 
Mohan Das wv. Mannu Bibi (5), where a 
Full Bench held that a wistake in law 
may be -the foundation for the relief 
craved. The case on its fasts is not 
directly in point here, for it was concerned 
with a suit and not with an appeal: t. e. 
was directly under section 14; and further, 
the mistake made was clearly within the 
words “A Court which from defect of 
jurisdiction is unable to entertain it." In 
the second judgment the learned Judge 
carefully reconsidered the authorities. The 
ease of Karm Bakhsh v. Daulat Ham (6) 
had been speeially*pressed upon his attention; 
a Full Bench desision of his owg Court 
which, if applicable, he was bound to 
follow. He refused to consider it applicable, 
because, in his opinion, it laid down no 
general rule, and each ease he considered 
depended on its own facts. 

Their Lordships find it impossible to 
agree with the view that the case of 
Karm Bakhsh v. Daulat Ram (6) laid down 
no general rule. The case was first taken 
in Chambers, when Plowden, J., the point 
being raised, said, "This class of cases is 
constantly GODANE up, and some definite 
rule should be laid down." Following this 
view, when with another Judge he took 
up the cass jin e Divisional Court, he 
referred the matter toa Full Bench. The 
case was heard before a Full Bench, and 
Plowden, J., delivered the judgment. It 
will be enough to cite two passages from 
that judgment. After setting forth the 
terms of section 5 of the Limitation Act, 
he says: — 


“All that the section requires in express 
terms, ae a condition for the exercise of 
the digoretionary power of admission of 
an appeal presented after time is suficient 
cause for not presenting the appeal within 
the presvribed period. If such*oan be 
eshown the Court may in its discretion, 
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which is of course a jadicial and not an 
arbitrary discretion, admit lhe appeal. We 
think the true guide for a Court in the 
exercise of this discretion, is ‘whether the 
appellant has acted with reasonable dili- 
gence in presenting his appeal, and we 
think, farther, that he ought ordinarily to 
be deemed to have acted with reasonable 
diligenae, when the whole period between 
the date of the decree appealed against, 
and the date of presenting the appeal, 
does not, after excluding the time spent 
in prosecuting with due diligencé a proper 
application for review of judgment, exceed 
the period prescribed by law for present- 
ing the appeal,” 
-. And again— " 
"We also agree with the High Court 
of Allahabad in the case reported as 
Balwanj Singh v. Gumani Ram (3), that 
the circumstancés contemplated in section 
14 of the Limitation Act should ordinarily 
constitute a sufficient cause within the 
meaning of section 5." -° " 


These citations seem to show that there 
is a general rule expressed, and that the 


case was only sent to a Full Bench in 
order that some general rule should be 
laid down. : 


The learned Judge says that each case 
. depends on its own circumstances, This 
is true. But he seems to treat this truism 
as if it was destructive of the idea that 
there can be a general rule. There is no 
inconsistency in the position. There may 
be: a general rule as to the exercise of 
discretion, but each case must, nevertheless, 
be examined as- to its own circumstances 
to see whether they make it fall within 
or without the terms of the general rule. 

It would doubtless be within the power 
of this Board to hold that the general rule 
so laid down was wrong. But lere it 
must be noticed that: though as authority 
binding on Mr. Justice Johnstone it rasts on 
the Punjab case, the authority for it is really 
much wider. The vase of Brojender v. Ooomar 
Roy (S) was also a Fall Bench ease, sent 
to the Full Bench of Caleutta in” order to 

obtain a general rule, and it is wll sum- 
marised in the head-note which rons: — 

“Ifa party presents an application for re- 
view of ‘judgment within the ordinary period 
limited for appealing, the time occupied by 


e “ (16) (1891) A. C. 173; 60 L.*7. M. O. 
.180; 39 W. R. 661; 65 J, P. 197. 
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the Court in disposing of such applicationewill 
not be reckoned among the...... days limited 
for appealing, but will be added thereto, and 
a memorandum of appeal presented within’ 
such extended period will be received as put 
in within time." : 

And in delivering judgment Peacock, C. J., 
mentioned that they were upholding the 
ruling of fourteen Judges in 1865, and that 
the practice upheld had been the practice of 
Madras since 1860. Their Lordships were 
also informed that the same rule had been 
followed in Bembay. In Allahabad the same 
result is reached by combining the case re- 
ported us Balwant Singh v. Qumani Ram (8) 
with the case of Brij Mohan Das y. Mannu 
Bibi (5). 

Now if the matter were entirely open, inaa- 
much asa mere mistake in law is not per se 
sufficient reason for asking the Court to exer- 
cise its discretion under section 5 (instances 
of which are given in some of the cases 
sited by the learned Judge), there would be a 
good deal to be said in argument in favour 
of making the rule universal, and upholding 
in its entirety the ruling given ia the case 
of Ramjiwan Maly. Chand Mol (4) above 
cited. Butthe matter is not open. Toin- 
terfere with a rule, which after .all is only 
& rule of procedure, which has been laid down 
as & general rule by Full Benches in all the 
Courts of India, and acted on for many years, 
would cause great inconvenience, and their 
Lordships do not prapose so to interfere, 

It was strenuously urged by the learned 
Connse} for the respondents that inasmuoh 
as the power iu section 5 is admittedly a 
discretionary power, this Board ought not to 
interfere with the diseretion exercised by 
Mr. Justice Johnstone, and he cited cases of 
which Sharpe v. Wukefield (16) may be taken 
as a type. In reality, however, that case is 
against him. For it laid down that discre- 
tion thet as here must be a judicial and not 
an arbitrary discretion. Now if the Judge 
who purports to exersise the discretion does 
so under the view that theré is no general 
rule, when in fact there is one, if he has, to 
uae an eexpression often used in gnother olass 
of.cases, misdirected himself as to the law 
to be applied to the case, he cannot exércise 
a judicial diseretion, and the SupSribr Court 
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—in this case this Board "must either remit 
the case or exercise the discretion themselves. 
Ina case like Sharpe v. Wakefield (18) thera 
would necessarily be a remit. Here it is 
otherwise, for the general rule applies, and 
it only remains to see whether the proceed- 
ings in the review were reasonably prose- 
cuted and in good faith. That they were so 
their Lordships haye no doubt. The District 
Judge Sanford made the order for abatement 
on the 16th March 1908. The plaintiff 
applied on the 20th March to set it aside, and 
it was set aside by the District Judge Prenter 
on the 24th April 1908. Mr, Justice John- 
stone speaks of the plaintiff “persisting” 
prosetuting review after the defendants had 
taken the poirt that appealand not review, 
was the proper remedy. But the defendants 
were held by the District Judge Prenter to 
be wrong, and their Lordships think that the 
plaintiff annot be held in any fair sense 
to have "persisted" in his attitude till Mr. 
Justice Johnstone’s first judgment of the 6th. 
April 1909. Accepting that judgment, he 
appealed on the 21st April 1909. The ques- 
tion of what he did in the fifteen days is 
neither here nor there. For, accepting the 
general rule as stated above, the period for 
appealing being ninety days, the dates stand 
thus: the District Judge Sanford’s order was 


made on the l6th. Maroh 1908. That order ` 


was seb aside on the 8th April 1905. Thus 
only twenty-three days ont of the ninety 
had expired. That left forty-seven days, And 
after the proceedings for review terminated 
only fifteen days were sonsumed before the 
appeal was presented. 


Though it is not in the appellant’s mouth 
to say that Mr. Justice Johnstone’s first 
judgment, settling that review was incom- 
petent, is wrong, he having acquiesced therein, 
still as the mutter has been mooted and 
discussed, their Lordships think it better to 
say that in their view the District Judge 
Prenter’s judgment on this point was right, 
and that of Mr. Justice Johnstone wrong. 
The point seems to their Lordships very c:ear. 
Section 365 provides for the substitutign of & 

.new plaintiff? when the plaintiff has died, 
upon the application of the representative of 
the deceasedeplaintiff. Section 366 deals with 
the state of circum$tances when no’ such ap- 
plication is made within a certain time. Thee 
defendant may either (1) have the suit abated; 
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or|'(2) get an order putting up a new 
plaintiff. Sestion 368 deals in a similar man- 
ner with the case of the death of a dofeniant. 
Thus it will be noticed that abatemont is a 
penalty which is only imposed on a failure 
of the plaintiff. 

Theu comes section 371. This primeytly 
deals with what abatement involves: “No 
fresh suit shall he brought on the same cause 
of astion.” It is obvious that it is only a 
plaintiff that is hurt by this. Nothing could 
be better for a defendant, Jt is also obvious 
that an abitemont is equally hurtful to the 
plaintiff whether granted in respect of a 
failure under sestion 266° or section 368. 
When section 371 goes on to say under what 
conditions the plaintiff can get rid of the 
abatement, if would be expected that it would 
deal with abatement, however procured. And 
the opening words make ib clear that it is 
80: “When a snit abates or is dismissed 
under this chapter.’ This chapter  ineludes 
section 368 just as much as section 353, 
The learned Judge seems to- think that, an 


_argurent can be founded on the fact that 
ig 


in the appeal section 588, an appeal 
given against orders vrotoutigsd under sec- 
tion 368 and the second paragraph of sec- 
tion 366, but none against those under the 
first paragraph of section 366. The reason is 
apparent, Section 371 which gave review was 
sufficient as to abatement so far as the plaint- 
iff was concerned; but being a plaintiff's 
section only, it was unavailable to a defendant 
and as already pointed out, a defendant as 
such never would want to complain df 
abatement. But in paragraph 2 of section 
366 and in parts of section 363, there are 
other matters than abatement. Under section 
386, paragraph 2, a defendant might bring 
about the introdustion of a wrong plaintiff 
against the will of the right one; under 
section 368 a plaintiff might introduce a 
wrong defendant. To the persons so 
aggrieved there is given appeal. 

Though they think that Mr. Justice 
Johnstone's judgment on this point is 
erroneous, there is one remark which he 
makes in his opinion with which * their 
Lordships agree, and which they wish to 
approve and emphasise. He points out how 
the whole mischief has arisen from the fact 
ghat the District Judge Sanford#s order 
abating the snit was pronounced ex parte 


C Lumley § Lumley. 


KANDHAI €. JHABBA, 


without giving the opposite party the 
opportunity of appearing. An order abating 
_ the suit, looking to the terms of section 371 
already quoted, may be said to be really 
tantamount to a judgment in favour of the 
defendant. To pronounce such a judgment 
ex parte, when no notice has been given to 
the opposite side to appear and contest the 
order, is much the same as to decide a suit 
against a defendant who has not been cited 
to appear. The practice, if it is a practice, 
is quite indefensible. 

Their Lordships think it better to say 
further, that if the defendant had been 
present, it is clear that no order of abate- 
ment ought to have been pronounced. The 
plaintiff as representative -of the original 
plaintiff, and the defendant’srepresentatives of 
Joti Lal, had been introduced in the Chief 
Court. No doubt that was‘only done in the 
course of an interlocutory application as to the 
production of books. But the introduction of 
a plaintiff or a defendant for one stage of a 
suit is an introduction for all stages, and the 
PIRYGZ', which seems to have been made 
ob maiorem cautelam, by the plaintiff, 
application to the District Judge Prenter, 
under section 265, was superfluous and of no 
effect. Coates, the judgment-debtor, was 
only formally called, and the non-presence of 
his representatives would afford no ground 
for the abatement of the suit. 

Their Lordships will, therefore, humbly 
advise His Majesty to allow-this appeal, 
and to remit to the Chief Court to allow 
the appeal and to set aside the order of the 
District Judge Sanford, and to remit to 
the District Judge to proceed with the 
hearing of the case on the merits. The 
respondents will pays the appellant the 
costs of this appeal and in the Courts below 
the costs so far as the proceedings were 
directed to setting aside the order gf Judge 
Sanford. The general costs of the suit will 
abide the result on the merits. 

Appeal allowed. 
` Solicitors for the Appellant: Messrs, T. L. 
„Wilson & Co. 


Solicitors for the Respondentg: Messrs. 
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OUDH JUDICIAL COMMISSIONER/S 
COURT. 
Seconp CIVIL Appeat No. 217 or 1916. 
March 6, 1917. ° 
Present:—Pandit Kanhaiya Lal, A. J. C. 
KANDHAI — PLAINTIFF— APPELLANT 
versus 
JHABBA—DEFENDANT - RESPONDENT. 
Pre-emption—Wajib-ul-arz, construction of — Presump- 
tion, non-rebuttal of. 
Where a wajib-ul-arz merely recorded that every 
co-sharer had a right to sell his share, and did not 
state that the sale could be effected in favour of any : 


person, whether he was aco-sharer in the village or & 
stranger: 

Held, that the above entry was inconclusive to 
rebut the presumption raised by law as to the. 
existence of a right of pre-emption. [p. 61, col. 1.] 


Appeal from the decree of the Sabordi- 
nate Judge, Unao, dated the 14th March 
1916, reversing the order of the Munsif,. 
(North) Unao, dated the 21st December 
1915. 

Mr. Mumtaz Husain, for the Appellant. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Respondent, 


JUDGMENT.—This sppeal arises out of 
a suit for pre-emption brought by the 
plaintiff-appellant in respect of a sale effected 
by defendants Nos. 2 to 4 in favour of 
defendant No. lin lieu of Rs. 1,500 on the 
12th January 1914. The allegation ofthe 
plaintiff was that the price entered in the 
sale-deed was fictitious and that the market- 
value of the property sold did not exceed 
Rs. 1,200. The defendant vendee denied 
that any portion of the priee entered in 
the sale-deed was fictitious and contended: 
that the custom in the village was that 
a co-sharer could sell his share to any 
person he liked. He further pleaded that 
he was not a stranger, as alleged by the 
plaintiff. 

The Court of first instance found that the 
plainti had an equal right of pre-emption 
with the defendant vendee, that no custom of 
the kind set up by the defendant vendee 
was established, that a portion of the price 
entered in the sale-deed was fictitious and 
that athe market-value of the property sold 
was pot more than Rs. 1,200. €t accordingly 
directed lots to be drawn up, with the result 
¢hat the plaintiff succeeded ang was given 
a decree subject to ‘the payment of 


, Rs. 1,200 to the defendant vendee. On appeal 


the learned Subordinate Judge dismissed 


r 
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the suit, on the ground that the wajib-ul. 
arz of the village in which the property 
‘sold was situated contained evidence of 
a custom negativing the existence of a 
right of pre-emption. The wajib-ul- -ürz, on 
which reliance was placed by him, merely 
recorded that every co-sharer had a right 
to sell his share. It did not state that 
the sale could be effected in favour of any 
person whether he was a oo-sharer of the 
village or a stranger, and if all that it 
did was to affirm the right of a co-sharer 
to alienate his estate, it could not be inferred 
that that right was recognised in negation 
of the right of a oo-sharer to purshase 
that property in preference to a stranger. 
As pointed ont in Ata Hussain Khanv. Agha 
Badi (1), the presumption as to the exist- 
eno of the right of pre-emption, raised 
by section 7 of the Oudh Laws Act (XVIII 
of 1876), prevails as much in cases where 
no custom to the contrary is established as 
in those in which the wajzb-ul-araiz are silent 
as to the existence or non-existence of such 
a right. The wajzb-ul-arz in this instance does 
not say that there was a custom in the 
village authorizing the eo-sharers to sell or 
mortgage their share without any restric- 
tion asto who the purchaser might be. The 
entry is as consistent with the existence of 
the custom of pre-emption as with its non- 
existence, and is, therefore, incondlusive to 
rebut the presumption raised by law as to 
the existence of such a right. On the 
question of price the lower Appellate Court 
agreed with the view taken by the Court of 
first instance. 


The appeal is, therefore, allowed and the 
decree of the lower Appellate Court set aside 
and that of the Court of first instance restored 
with costs raa bodi. 


Appeal alowed: 
me) 33 Ind. Cas. 775; 3 O. L. J. 7 


eso as to 


INDIAN OASES, 51 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Crvin ArpraL No. 271 or 1916. 
March 23, 1917. 

Present: —Mr. Lindsay, J. C. 
MAHABAL KURMI—PrAIiNTIFF— 
APPELLANT 
VETSUS 
SARJ U AND OTBERS—D&FENDANTS— 


RESPONDENTS. 

Landlord and tenant — Well, sinking of, by tenant, on 
portion of abadi land occupied, as appurtenance to 
dwelling-howse—Landlord, position of —Suit for posses- 
sion or injunction, whether maintainable. 

A tenant (raiyat) is competent to sink a well 
without the permission of his landlord on such 
portion of the abad? land as has been used by him as 
an appurtenance (saken) to his dwelling-house. The 
landlord cannot sue him for possession of the site 
or for an injunction. [p. 52, col. 1.7 


Appeal from the decree of the Additional 
Judge, Fyzabad, dated the 29th May 1916, 
reversing the order of the Munsif, Fyzabad, 
dated the 21st August 1915. 

Mr. P. N. Rozdon and Babu Jiban Krishna 
Banerji, for the Appellant. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Respondents, 


` JUDGMENT.—After listening to the 
learned Counsel in this case I am satisfied 
that the desision of the Court below is 
perfectly correct. The matter is a very 
simple one. The plaintiff, alleging himsel 
to be the proprietor of a share in a village 
called Pilkhawan, came into Court alleging 
that the defendants had dispossessed him 
from an abadi plot No. 
thereon a pacca well without having taken 
his permission. The defence set up by these 


- defendants was that &be plot in question was 


an appurtenance to their house (sehen wa rasta) 
and that they had been in possession for many 
years. eThey pleaded that the plaintiff had 
not been in possession of the plot and they 
also pleaded that his suit was beyond limita- 
tion. It was admitted by the defendants that 
they had constructed this well and the reason 
for their doing so was set ont in paragraph 
13 of the written statement, where they 
said thas formerly they had been in the habit 
of drawing water from the well which 
was’ close to the house of the plaintiff—a 
well which the plaintiff bad lately, anelosed 
prevent their making use of it, 
From the evidence on the record, both 
oral and documentary, the situation of 


261 by building , 


-well being treated 
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the parties appears to me to be 
quite clear. The plaintiff is a co-sharer 
in this village and theré can be no doubt 
that hà is, therefore, an owner to the 
extent of his share of this abadi plot No. 
26:. On the sther hand the defendants 
are tenants (riaya) in the village and 
are liable to pay to the plaintiff rent in 
proportion to the extent of his share in 
the village. It is clear both from the 
documentary and oral evidence that plot 
No. 261 has been in the occupation of 
these defendants for a very long time as 
a sahen, Some of the witnesses who 
were examined have déposed that the de- 
fendants have been in the habit of tying 
up their cattle there and altogether it is 
well established that this plot has been 
used by the defendants as a convenience 
attached or appurtenant to their dwelling- 
house. In these circumstances it appears 
to me that the plaintiff 
io either of the reliefs which was sought 
in ‘the, Court of firet instance, that is to 
say, & possession or injunction. He cer- 
tainly is not entitled to possession on 
the facts as stated above. As for the 
question of injunction, L am of opinion 
that there was no cause of action for 
such a suit. The sinking of a pacca well 
on a piece of land which the defendants 
énjoy as an appurteratiee to their dwell. 
ing-house cannot, it my opinion, furnish 
the plaintiff, although he is a zeméndar, 
‘with any cause of action for a suit for 
injunction, The case is in many respects 
similar to that reported as Bhagwan Das 
v. Muhammad — Yahia (1), where it was 
held that a person who has a house in 
ihe alad ia entitled to sink a well 
insidé the house without getting permission 
of the  zemendar, the sinking of such a 
as an act which is 
necessary for the enjoyment of the premises. 
Tho same line of argument applies to 
the presént case. In my opinion the suit 
of the plaintiff was properly dismissed. LI 
dismiss this appeal with costs. 
ie v Appeal dismissed, ' 
(1) 18 Ind. Cas, 928; 11 A. L, J. 301; 35 A». 292, 
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is not entitled . 


LOWER BURMA CHIEF COURT. 
Cmr Revision No 112.0r 1916. 
December 7, 191s. 

Present: ~ Mr. Justice Rigg. 

MA MY AING—APrPLICANT 


versus 


MAUNG SHWE THE —RgsPONDENT. 

Tori—Negligence— Damage caused by cattle in 
custody of builee— Liability of ouner—Master and 
servant, 

M. made over two buffaloes to N. to tend on pay- 
ment of a certain sam. One of these animals was 
vicious and was known to be so both by M. and N. 
Whilst the buffaloes were in charge of N.'s son, a 
small boy, they gored to death one of plaintiff's 
buffaloes. Plaintiff sued M. and N. for damages: 

Held, that N. alone was liable, inasmuch as at the 
time that the goriug took place he was exercising an 
independent calling as an agister and was, therefore, 
in the position of a bailee and not that of a servant. 
[p 58, col. 1.] l ] ' 

The true test is to ascertain the relation beteen 
the party charged and the party actually doing the 
injury. Unless the relation of master and servant 
‘exists between them, the act of the one creates no 
liability in the other. [p. 58, col. 1.] 

Milligan v. Wedge, (1840) 12 Ad. & E.737; 113 E. 
R. 993; 4 P. & D. 714; 10 L.J. Q. B. 19; 54 R. R. 677 
relied upon. 


Mr. Hay, for the Applicant. 
Mr. Hla Baw, for the Respondent. 


JUDGMENT.—The defence set up 
Ma Myaing’s written statement has been 
abandoned, and the facts in the case are nct 
now in dispute. Ma Myaing owns twe 
buffaloes and made them over to Maung 
Ne Dun to tend on payment of eight 
baskets of paddy. One of- these animals 
was vicious and was known to be vicious 
both by ber and Ne Dun. Whilst the 
buffaloes were in charge ofa small boy 
named Maung Thin, son of Ne Dun, they 
gored to death one of Maung Shwe The's 
buffaloes. Maung Shwe The sued Ma Mya- 
ing and Maung Thin for damages: the 
Township .Judge held that Ma Myaing 
was no% liable and dismissed the snit 
against her, but the Appellate Court reversed 
this decision. The District Judge based 
his judgment on the negligence of Ma Myaing 
in not seeing that her buffaloes’ horns 
were gut, and in not taking care that a 
mere boy was not left in chafge of them, 
The real point in issue was whether Ma 
Myaing, having made over her ebuffaloes 
to Ne Duu's charge, was” any longer res- 
*ponsible for any damage they might cause. 
Ne Dun accepted the charge of the animals 
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with knowledge of their nature. The Ap- 
pellate Court did not consider. the real 
"issue in the case at all, and in failing to 
do so, acted with illegality according to the 
ruling in Zeyay. Mi On Kra Zan (1). The 
answer to the question as t» whose the 
responsibility is in a case such as the 
present must, I think, depend on whether 
Ne Dun after taking charge of the 
buffaloes for hire was Ma Myaing's 
Servant. Ne Dun was an agister who 
received Ma Myaing’s buffaloes to tend 
on hire. He was  exeroising an inde- 
pendent calling at the timethe goring took 
place and was not under orders from Ma 
Myaing. He seems to me to have been in 
the position af a bailee and not of a 
` servant, In Milligan v. Wedge (2), the facts 
were that the owner of a bullock employed 
a drover to drive it from Smithfield where 
he had bought it. The drover employed a 
boy, through whose careless driving mischief 
was caused. It was held that the owner 
of the bnllock was not liable, Coleridge, J., 
said: “The true test is to ascertain the relation 
between the party charged and the party 
actually doing the injury. Unless the relation 
of master and servant exists between them, the 
act of the one creates no liability in the other.” 
The negligence in the present case was that of 
Ne Dun, who left his young son to look after 
fourteen buffaloes. The decree of the District 
Court is set aside and thatof the Township 
Court is restored. Maung Shwe The will 
pay Ma Myaing’s costs throughout. 


Decree set aside. 
P 2 L. B. R. 333 at p. 340. : 

2) (1840) 12 Ad, & E. 727; 113 E. R. 993; 4P, & 
D. 714; 10 L. J. Q. B. 19; 54 R. R. 677. 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Petition No. 181 cr 1915-16 
or GONDA DISTRICT. 
April 5, 1916. 

l Present: —Mr. Holms, S. M. . 
Tgr SPECIAL MANAGER, SOURT OF 
WARDS, SINGHA CHANDA ESTATE 


e Perg NDANT— Å PPRULANT . 


.* Versys . 
Bhaya SANT BAKHSH SINGH— 
Í PLAIN EE— RESPONDENT. 
Landlord and lenant— Qccuponcy tenant— Kabuliyata 


entered into as ordinary ' tenant, effect of —Relinquish. 
ment of occupancy rights—Appeal, second—Finding of 
fact—Evidence, 

The mere fact that an occupancy tenant has 
entered into kabuliyats aa an ordinary tenant is not, 
in the absence of any other evidence to that effect, 
detrimental to his rights as an oceuparley tenant. lp. 
64, col. 1.] 

A finding of fact based upon some evidence on the 
record, although little, cannot be questioned in 
secondappenl. (p. 54, col. 2.] 


Appeal from the decree of the Commis- 
sioner, Fyzabad, dated the 19th October 
1915, modifying tha order of the Assistant 
Collector, Gonda, dated the 2Jth April 
1915. 


FACTS.—This was a suit to contest a 
notice of ejectment, on the ground that the 
plaintiff tenant had occupancy rights in the 
plots from which his ejectment was sought. 
In support of hisclaim he produced the khasra- 
abadi, and also some oral evidence, to show 
that his predecessors-in-interest, Laig Singh 
and his brother Raghunath Singh, had been 
the old zemindare of the village, ine which 
the plots in sait were situate, and that they 
and their successors in-interest continued 
to retain possession over those plots after 
they had lost their zeméndari rights. In 
short, the plaintiff sought to establish that 
the conditions laid down in section 5 of the 


Oadh Rent Aot (XXII of 1885) were 
satisfied in his case, The defendant 
landlord, on the other hand,  ralied 


principally upon a series of kabuldyats entered 
into by Laiq Singh and his suocessorg-in- 
jaterest as ordinary tenants, aud also upon 
an arrangement entered into in 1592 by which 
Laiq Singh said that he would never claim 
any compensation #br improvements either 
then or in the future. It is to be noted 
that the rent was reduced, instead of being 
inoreasad, under the above-mentioned series 
of katulzyats. The lower Courts found that 
the plaintiff's claim to ocoupiney rights 
was established in the case. An appeal 
was preferred to the Board af 


: Revenue. One of the sontentions put forward 


before thg Board was that the case should 
be remanded to the lower Courts for further 
evidence as the finding of fact was based on 
no evidence at all, 


Mr. St. George Jactso+, for the Appellant. 
Babus Aditya Prosad ani Gur Okaran La}, 
for the Respondent, . 
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JUDGMENT.—The Assistant Collector 
has written that the Conrt of Wards has 
taken absolutely no pains to rebut certain 
allegations of the plaintiff as to his former 
zemindart and subsequent: acts. The appel- 
lant, whose estate has been released from 
the Court of Wards, he says on the 16th’ 
March, now applies by petition of 4th April 
and asks for the admission of fresh evidence 
in the shape of two kabeliyats and for an 
opportunity to be given to him to prove other 
important matters connected with and 
relevant to the case. It would have been 
more satisfactory had he stated what these 
important matters were, and I will allow him 
to file an amended petition the first thing 
to-morrow morning and on which I will pass 
orders. 

: Before proceeding to note as to the points 
in the case I would ask the Deputy Commis- 
sioner to point out to the Deputy Collector, 
Munshi Abdul Halim, that he should invari- 
abiy, record, after a witness’s name, his 
father's name, caste, residence and age and 
other necessary ‘particulars. in this parti- 
cular.case the grounds of appeal drafted by 
the Court of Wards raise the question that 
the former zeméndari was not proved. The 
only evidence of this is that of witnesses and’ 
“the khasra-abad:, in which there are'certain 
- remarks on which the plaintiff relies to show 
that Laiq Singh and his brother, Raghnnath 
- Singh, were zemindars. As a Ram’s state- 
Taent on cross-examination might be inter- 
preted in two ways and the. respondent 
urged that the proper interpretation is 
that Laiq Singh acted as rent collector 
for Ram Dat Ram Pande after parting 
with his zemzndari is. The appellant 
ays great stress on a Series of kabuliyats 
entered into by Laiq Singh and his sue- 
cessors but they are not 
trimental to his occupancy rights, if any, 
although they are certain evidence in the 
case. The curious agreement entered into 
in 1892 by which Laiq Singh says that 
he will never claim any compensation for 
improyements either now or in the future 
is certainly against his claim to ẹbe an 
occupancy tenant, while, on the other hand, 
the fact thatthe rent has been reduced 
instead of increased under the series of 
kabuliyats i is in his favour. . 

* As regards ‘the khasra-abadi there is a 

rofgrence in it to the wajib-ul-ars and to 
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altogether de- - 


the hissa kashi baghat. ït would certainly 
be more satisfactory if the respondents had , 
filed copies of these papersto explain the" 
entries The amended petition to 
which I referred in my previous order has 
been filed, but after considering it I do’ 
not think anything is to be gained by re- 
opening the case and allowing the admis-. 
sion ‘of fresh evidence, which appears to be 
almost entirely oral. The Mukhtar who 
appears to be responsible for instructions to' 
the Counsel in the present appeal was the’ 
Court of Wards’ Mukhtar and the appellant’s 
Counsel admits that the present appellant 
himself has no personal knowledge of the. 
matter. On the question of whether there 
is evidence to support the finding abont the: 


zemindari, I confess had it been a '"fjrst: 


appeal I would have been doubtful, but 
there is certainly some evidence and on 
second appeal I will not interfere. 


The appeal is dismissed, parties bear-' 


ing their own costs as, had the respondents 
set up their occupancy tenure at settlement, 
this trouble would not have arisen. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 

CrviL Revision Petition No. 529 or 1916. 
January 22, 1917. 
Present;—Mr. Justice Shadi Lal and 
Mr. Justice LeRossignol. 
Musammat NIKE KI—~—Derenpant— 
PFTITIONER 
versus 

GULAR MAL—PLAINTIFE— RESPONDENT, ^ 

Limitation Act (IX of 1908), s. 6, Sch. I, Art. 173— 
Review—Limitation, eatension of — Üross-review — Ques- 
tion not afgued at hearing of appeal, whether cam be 
opened—Transfer of Property Act (IV of 1882), s, 52 
—Lis pendens, doctrine of, applicability of—Bona fide 
belief that litigation has ended, effect of—Improvements 
—Compensation. 

Where one party being dissatisfied with a decree 
applies gor its review, the time for cross-review by 
the ojber party should be extendefi ag one isa 
counterblast to the other [p. 55, col. 1.] 

» Where Counsel for a party: at the hearing of an 
appeal is neglectful in that he fails Go®urge that 
in the event of the success of' the opposite party's 
cross-objections he is entitled to a certain relief, 
and concentrates his attention only on his own 
appeal, he can be allowed to ask for.that relief on an 
application for review. [p- 65, cols. 1 & 2.] 

. 
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Where a party claims compensation in respect of 
improvements effected by him on property adjudged 
fo the opposite side, he cannot be met with the 
plea of lis pendens if the opposite party has on his 
own side been guilty of laches [p. 55, col. 2.] 

Though cross-objections are in practical effect a 
eross-appeal, they are nob an appeal for the pur- 
poses of the applicability of the doctrine of lis 
pendens, [p. 55, col. 2.) 

Where s party, acting on the bona fide belief 
that the litigation in respect of a certain portion 
of the property originally in dispute is at an end 
and that it is his property, spends money on it, he 
is equitably entitled to compensation in respect of 
the improvements effected by him, [p. 56, col. 2; p. 66, 
col. 1.3 


Petition, under Order XLVII, rule 1 of 
Aet V of 1908, Civil Procedure Code, for 
review of the judgment and decree passed 
by the above named Hon'ble Judges of 
the „Chief Court of the Punjab, in Civil 
Appeal No. 1608 of 1912, deeided on 13th 
May 1916, reported as 34 Ind. Cas. 478, 

Messrs. Santanam and Nihal Ohand Mehra 
and Lala Durga Das, for the Petitioner. , 

Mr. Kirkpatrick and Lalas Dharm Das Suri 
and Niamat Rat, for the Respondent. 

JUDGMENT.—This is an application for 
review of our judgment and decree in Civil 
Appeal No. 1608 of 1912, desided on 13th 
May 1916, and the respondents have put 
in a similar application. 

The latter is prima face barred by time, 
but we think that the time should be ex- 
tended if the defendant's petition is accepted 
for one is a counterblast to the other, and 
the plaintiff was quite contented with our 
decree as ib stands, but presses his counter- 
claim, if the defendant is to be now allowed 
to prove her right to compensation. For 
the respondent it is contended that the 
defendant’s application for review should 
not be accepted, because the matter should 
have been pressed at the hearing of the 
appeal but was overlooked by her jjounsel 
ab that timo, also because she is not entitl. 
ed to compensation, as she effected the alleged 
improvements pendente lite and without a 
genuine bolief that she was entitled to the 
property. 

With regard to the first objeotioh the 
Court's powers are fairly wide, and though 
Counsel tor, defendant at the hearing o£ 
the appeal were -eglectful in that they 
failed to urge thah in the event of 
success of the cross-objections, the defend- 
ant was entitled to compensation, it, is 
easy to understand how they concentrated 
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the, 
‘or warning in the matter. 


their attention only on their own appeal 
and overlooked the consequences of the suocess 
of the plaintifi’s oross-objeotions. 

As the petitioner, if her allegations are 
correct, has a good case on the merits, we 
overrule this objection. 

The question of kis pendens is very difficult 
and the High Courts are not in harmony on 
the precise point of time at which the 
litigation ceases to be active. The facts 
are that the plaintiff sued in October 1911 
for possession of certain immoveable pro- 
perty and mesne profits and in May 1912 
obtained a, decree in respect of only one of 
the three houses in suit. 

Defendant preferred an appeal to this 
Court on 6th November 1912, and it was 
only on 29th April 1915, some 24 years 
later, that the plaintiff put in oross-objec- 
tions in respect of the houses which had 
not been decreed to him by the first 
Court, 4 


His Counsel’s argument now is fhat as 
defendant by her appeal potentially re-opened 
the whole case by affording the plaintiff an 
opportunity of putting ina late appeal by way 
of eross-objeotions, the alleged improvements 
to the honse now in question were effected 
pendente lite. 4 

The farthest that any authority goes in 
the interpretation of the words “active 
prosecution” to be found in section 52 of 
the Transfer of Property Act is, that the 
time for appeal must be allowed to pass 
before the party in possession deals with 
the property in litigation. Now though oross- 
objections are in practical effect a oross- 
appeal, they are né; an appeal and we see 
no ground whatever for treating them as an 
appeal for the purposes of the dostrine of 
lis pendems. : 

But whether this be a correct view or 
not, in this partienlar case we cannot apply 
the rule of és pendens, for such a plea ia open 
only to & party who has on his own part not 
been guilty of any laches, 


Now ir'this case, the respondent-plaintiff 
nof only refrained from an appeal in respect 


of the improved house, but seeing Musam- ` 


mat Nikki engaged on its improvement, 

failed to secure the issue of any injunction 

Consequently 

Musammat Nikki, acting on her bona fide 

belief that the litigation at any rate in 
e 


iB e 


' cant portion of the mortga 
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respect of the improved house was at'an end 
and that it was her property, spent money 
upon it, and if’ there be no bar of iis 
paidens she ia eqnitably entitled to com- 
' pensation. 

For these reasons we accept the applica- 
tions, of either side &nd modify our original 
decree by directing that before obtaining 
‘possession of the house in question, the 
plaintiff shall. pay Musammat Nikki com- 
‘pensation for improvements effested by her 
less any “mesne profits to which plaintiff may 
establish his right, ; 

' The amount of compensation and mesne 
profits shall be determined by the executing 
Court. . 

The costs of these applications shall be 
borne by the parties incurring them. 

Petition accepted; Decree modified. 


a 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 84 
oF 1916. 
March 22, 1917. d 
Present:—Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
GOPAL PANDA-—ArPELLAST 
versus 
BAIKUNTHA MAHAPATRA— 


` . RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXXIV, r. 
6, application under—Mortgage suit—Omission of small 
portion of mortgaged property from. plaint, effect of. L 
- Where owing to inadvertence and without any 
intention to injure the (mortgagor an insignifi- 

Neod property mas omitted 
from the plaint in a mortgage suit; 

Held, that the omission did not bar the mortgagee 
decree-holder from making an application under 
rule 8 of Order XXXIV of the Civil Procedure Code, 
on the sale-proceeds of the property specified in 
the decree being found inadequate, to satisfy the 
mortgage. [p. 56, col. 2; p. 57, col. 1.] ` 

Ram Ranjan Chakravati v. Indra Narain Dass, 88 C. 
890; 10 C. W. N. 862, dietingnished. 

. Sheo Prasad v. Behari Lal, ?5 A.'79; A. W. (1902); 

203; Ghafur Hasan Khan v MuhammadeKifayatuliah 

Khan, 28 A. 19; A. W, N. (1905) 165; 2 A, L. J. 413; 

Shiam Sundar Lal v. Ganesh Prasad, 28 A. 674; 3 A. 
. L. J. 465: A. W. N. (1966) 205, relied upon. 


Appeal from a decision of the District 
Judge? Cuttack, dated the Ist September 1915, 
affirming.that of the Munsif, Kendrapara, 

dated the 19th June 1915, 
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Mr. Satish Chandra Bose, for the Appel. 
lant, i A 
Messrs. Biswanath Singh and Subodh . 


Chandra Chatterjee, for the Respondent. 


JUDGMENT.—In this case the appellant 
mortgaged 4-33 acres of land of whioh “41 
acre was situated in a village different to 
that in which the bulk of the property was 
situated. The mortgagee in bringing a suit 
upon the footing of this mortgage omitted 
to mention in the plaint the “41 aore. A 
deoree was made in terma of the plaint. 
The property specified in tbe decree was 
put up for sale. Iù was found inadequate 
to the extent of some Rs, 375 to satisfy the 
mortgage. The decree-holder thereupon 
applied foran order under Order XXXIV, 
rule 6. An objection was taken thab the 
whole of the mortgaged property not having 
been pnt up forsale no decree under rule 
6 could be made. In support of this conten- 
tion the desision of the Calcutta High 
Court in Ram Ranjan Chakravertt v. Indra 
Narain Dass (1) is quoted. In that case the 
decision of the Allahabad High Court in 
Sheo Prasad v. Behari Lal (2) has been 
referred to, and the decision in Sheo Prasad 
v. Behari Lal (2) has been followed in 
Ghafur Hasan Khan v. Muhammad  Rifayat- 
ullah Khan (3) and Shiam Sundar Lal v. 
Ganesh Prasad (4). In these three decisions 
practically every Judge of the ‘Allahabad 
High Court bas come to the conelosion that 
you cannot go behind the decree made and 
that if the property which the decree directs 
shall be sold is insuffüeient to ratiefy the 
mortgage.debt, a decree under rule 6 may be 
made. Withcut going asfar as the Allahabad 
Court bas done, we are satisfied that the 
decision in Hom Hanjan Ohak:avarti v. Indra 
Narin Dass (1) was intended only to apply 
to cas in which there had been a deliberate 
omission of a substantial part of the mort- 
gaged property with the intention of 


- 


prejadicing the mortgagor judgment-debtor, ' 


In-the case before us ihe Courts below have 
found asa fact that the omission of the 41 
acre, was af insignificant omi8sion and that 


(1) 88 C, 890; 10 0. W. N. 862. 

(2) 25 A. 79; A. W. N. (1002. 203. 

(3) 28 A 19: A W.N. (1905) 165; 2 A. Ti. J. 413, 
(4) 28 A.674 8 A.L. J. 465; A W. N. (1908) 
205. 3 : 
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the judgment-debtor cannot be held to have 
beer prejudiced’ thereby, In this position 
* we are satisfied that the view adopted by 
the Allahubad Court may to this extent be 
accepted that there being no intention to 
injure the judgment-debtor by the omission 
in the deeree, the decree should be accepted 
as the basis of the application of rule 6, 

The appeal must, therefore, be dismissed 
with costs. ‘ 


Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
° COURT, 
First Cryin APPaaL No. 149 or 1914, 
April 17, 1917. 

Present:— Mr, Stuart, A. J, C., and 
Pandit Kanhaiya lal, A. J. C. 
MATA PRASAD AND otsers—Derenp ints 

. — APPELLANTS . 
: tersus 
Raja MOHAMMAD ABUL HASAN 
KH AN—Ptarntirr, DURGA anv oruuss— 


Derenpants—Reseonvents. 

Landlord and tenant—Construction of document — 
Settlement decree, interpretation of — Under-proprietary 
rights, claim for—Sub-settlement refused, effect of— 
Dasaundh, decree for—Possession proved, effect of — 
Trespasser, decree against— Rightful holder, position of. 

Where the Settlement Court found that certain 
persons were in possession ofa village and had birt 
and dasaundh rights in it, and granted them a decree 
for dasaundh only, refusing them a decree for sub- 
seitlement on the ground that such a decree could 
not be given to them under therules then in force, 
unless they were found to be entitled to 12 per cent. 
or more out of the gross rental: 

Held, that the above decree iu no way negatived 
the title of the said persons to under-proprietary 
rights in the soil of the village, for it could not be 
vead as denying their right to possestiog and giving 
them merely a cash payment. [p. 59, col. 2; p. ol, 
cola, 1 & 2.] 

Per Stuart, A. J. C.—A decision obtained on con- 
test on the merits against the holder of a property, 
who is subsequently found to be a trespasser, does, in 
the absence of anything to show that the decision 
was obtainad through fraud or qoliusiore bind the 
rightful holder of the property. [p. 59, col e2.) 

Appeal from the decree of the Sabordinate 
Judgd, onda, dated the 4th September 


1914. 


The Hon'ble Pandit Gokaran Nath Misrd, 
for the Appellants, 
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The Hen’ble 
Respondent No. 1, 


JUDGMENT. 

STUART, A. J. C.— The following are the 
facts in the present case:—Raja Muhammad 
Abul Hasau Khan, plaintiff-reepondent, is the 
present holder of the taluka of Birwa Mehnon 
in the Gorda District. His father and 
he, since the former succeeded to the taluka 
rights, have been engaged in extensive litiga- 
tion with various persons who they alleged 
were falsely ascerting themselves to be 
under- proprietors in certainof the villages com- 
prised in the taluka, The plaintiff-respondent 
and his father have been successful in many 
of these cases. In the present case the plaintiff 
has also been suceessfal in the lower Cozrt. 
The defendants.appellants are Brahmans or 
the successors-in-interest of Brahmans of 
a village called Bewaiya in the taluka, 
The  plaintiff-respondent fought to ejent 
them through the Revenue Courts in 1913, 
They contested ‘his right to do so and 
succeeded. The Revenue Courts held that 
they had under.proprietary rights, The 
plaintiff-respondent then brought the present 
suit for a declaration that the defendants 
had no under-proprietary rights or bùtdai 
rights in Bewaiya or any rights in the 
village. The Subordinate Judge has decreed 
his claim. The present appeal is preferred, 

The predecessora-in-interast of the t. efend- 
ants-appellants claimed proprietary rights 
in this village at the time of the Regular 
Settlement. It was held that they had no 
proprietary rights. They then claimed a 
sub-settlement and dasiunah rights in thé 
village under Aot XXVI of 1866. Their 
claim was decidgl on 6th January 1872 
by a decision of the Settlement Court 
(Exhibit A92). This decision which hag 
become a final decision is in the vernacular, 
I give a translation of certain portions of the 
decision: — 


"The plaintiffs Shuk] Brahmans by caste 


Syed Wazir Hasan, for 


-maka the following allegations that thise , 


village is our bert zemindar?. Lal Sah Bisen 
Thaku®, zemindar of the village, created a 
birt eight in favour of our ancastors for 
Rs. 70$ erd we have been in possession for 
hundreds of years. We have never been ont 
of possession. The right of a@saundh ig 
enjoyed by ns. Our documentary evidence 
is the district fle. We should be given 
* 
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a sub-setllement after enquiry.” The re- 1865 that the plaintiffs are bêrfsas. In 

ference to the district file relates to the the biripatra of 1772 Sumbat granted by, 


suit which they had br ught unsuccessfully 
for proprietary rights. The taluka was then 
in the management of the Court of Wards. 
The judgment continues: “The ukhtar-i- 
am of the Court of Wards replies that the 
plaintiffs are not birtdars, and that nothing 
has-been received by them from the defendant 
estate. For fhe last five years they have teen 
thekadars without any special rights, Other 
papers cannot be filed because they are 
not available. I file papers from 1251 to 
1286. Nothing is stated in these papers 
as to the deduction of dasaundh.’ The 
judgment is clear enough up to this point. 
The plaintiffs in that case, who were the 
predecessors-in-interest of the present defend- 
ants-appellants, were in possession of the 
village. They claimed a sub.settlement, 
stating that they were birizas, and in addi- 
tion were entitled to dasaundh or dahyak 
rights. Their ease was, 4s will be snb. 
sequentlg seen, that they had been granted 
a birtpatra by a predecessor-in-interest of 
the talukdar, by which in return for Rs. 704 
they were given authority to populate 
the village aud to hold the village sub- 
jest to the payment of the land.revenue 
and rent to the superior proprietor. They 
further asserted that they were entitled to 
dasaundh or dahyak rights, in other words, 
to a deduction of ten per cent. from the gross 
amount payable by them as revenue and 
rent. The Court of Wards on behalf of 
the taluka admitted that they were in 
tossession, but stated that they were in 
possession as ordinary thekadars without any 
special rights. The ' judgment continues, 
““Tssnes, 

“1, Are the plaintiffs birizas, and have they 
been receiving dasaundh in virtue of ¢heir 
birt rights in the village, or have they been 
in possession as lessees in virtue of their birt 
rights or as ordinary lessees? 


proved, can they claim a sub-settlement as 
desired by them, or oan they obfain a 
decree for any rights from this Court? * 
What has been the decision of the 
District Court with regard to the dasaundh 
right? It appears from a perusal of the 
papers filed by the plaintiffs in the superior 
proprietary right file desided on 22nd March 


Bhaya Lal Sah and the lease bearing the 
seal of Bhaya Pirthi Pal Singh of 1261 
Fasli and of 1259 Fasli and the wasilbakd of 
1262 Fasli and 1963 Fasli they are entered as 
holding the right of dasaundh and mankar. 
(A translation, of them has been brought on 
the record of the. present case.) Besides 
these papers Nand Lal and Ram Dayal 
witnesses depose in their raspective statements 
that the plaintiffs have ` been receiving 
their dasaundh rights and say that out of 
Rs. 10 plaintiffs receive Re 1, It cannot be 
doubted that the plaintiffs are bzrizas and have 
been receiving birt rights. In respect of 
the villages comprised in a sanad.granted 
by the Crown that person can only obtajn, 
a sub-settlement, who corresponds to the 
description cf ‘malik darmiyan’ (intermediate ` 
proprietor) within the meaning ofthe Chief 
Commissioner's instructions dated the 7th 
January 1867, and has been in continuous 
possession as lessee within the meaning of 
section 3, Act XXVI of 1866, within that 
period of the theka and has been 'enjoy- 
ing 12 per cent. in excess of the rental of 
the village. The extent of the plaintiffs’ 
rights as stated by them for birt and 
dasaundh does not enable them to a sub- 
settlement under the provisions of Act 
XXVI of 1868 according to Circular, No. 
2 of 1861, but an adjudication with re- 
ference to Ciroular No. 2 of 1661 may be 
made. 'The Commissioner during his visit 
to Gonda also stated orally that the cases 
of birt should be desided on the basis of 
a contract between the ftalukdar and the 
biridar, In my opinion the plaintiffs are 
entitled to the rights of dasaundh which 
they have enjoyed before and which are 
described in the documents of the parties, 
They cannot in any way get the sub-settlement 
of the village. The doouments which are 


_ attached to the superior proprietary file 
e 2, In case of the dasaundh and birt being ` 


are genuine. In view of the above this 
Court on proof of the birtdari of the 
plaintiffs ‘orders, that a dasaundh decree be 
passed if favour of the plaintiffs and that 
their, claim for sub-settlement be  digmiss- 
ed." E 


„The birtpaíra in question which the Court 
found to be genuine may be translated aa 
follows; — . 


“Vol, XLII] INDIAN 
MATA PRASAD V, MUHAMMAD ABUL HASAN KHAN, 


“In Sambat 1774 on Magh Badi "ih, 
I, Udharnik, named Bhaya Lal Sabji, gave 
‘over to the Dhanik, named Shuk] Adhar, 
village Bewaiya as birt in lieu of Rs. 704. 
He may populate the village according to 
his wil and may realise the zemindari dues 
relating to the tank, grove, and dih and the 
paraj and the dasawndh dues, etc. He may 
exercise all powers. If I do anything in 
contravention of what I have written down, 
it is false.” 


This birtpaira has been found to be 
genuine and fhe meaning of the decision of 
the Settlement Court is that itis to ba given 
effect to. It is clear from tha birtpatra 
that the predecessors of the defendants- 
appellants were in possession of the village 
and the Settlement Court found in favour 
of their possession. It is true it refused 
them the decree for sub-settlement but they 
could not get sub-settlement under the 
rules. Under the rules unless their claim 
was for 12 per cent. or more out of the 
superior proprietor's income, no sub-settle- 
ment could be given. Here their claim was 
only for 10 per cent. The learned Counsel 
for the plaintiff-respondent has argued, that 
. the refusal of the sub-settlement indicates 
that the claimant’s title to under-proprietary 
rights in the soil of the village was held not 
to exist. I donot agree with this view. A 
decree for sub-settlement, as I have said, 
could only be granted if the claim waa for 
12 per cent. or more, and the mere circum. 
stance that it was for 10 per cent. would have 
prevented such a decree being passed. But 
the refusal of the decree in no way negatived 
the title of the claimants to under- 
proprietary rights in the soil of the village. 
The learned Counsel argues that &ll that the 
Settlement Court gave to the claimants was 
aright to receive one-tenth in gash. He 
suggests that the superior proprietor could 
eject them whenever he liked, provided he 
paid them 10 per cent. of what he realised 
from other people. I donot understand the 
decree to bear that interpretation. The 
Court of Wards which was, defending the 
suit had admitted that the claimants were 
in posgesgion of the village and stated that 
they were only in possession as ordinary 
thekadars. The ,Settlement Court found 
that they were in possession and had 
superior rights and that they had rights 
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as birtias and also rights to dasaundh. 
I find it impossible to read this decree 
as ‘denying their right to possession and 
giving them merely acash payment, On 
this decree alone I con-ider that the plaintiff. 
respondent’s claim should have been 
dismissed. But the history of the case may 
he taken a little further. 

The entries in the papers and in the 
wajib-ul-arz made after this decree merely 
repeated the rights of the predecessors-in- 
interest of the defendants-appellants as stated 
in that decree. In 1596 a perron holding 
under the title ofthe then holder of the 
taluka issued notices of ejectment against 
the predecessors-in-interest of the defendants- 
appellants through the Revenue Courts. 
The Revenue Courts held that the pre- 
decessors-in interest of the appellants were 
bériias and the notices were set aside. No 
suit followed. The learned Counsel for the 
plaintiff-respondent contends that inasmuch 
as the title of. the then talukdar was 
subsequently found to be bad in law, he and 
the persons holding through him can only be 


. considered as trespassers and that his olient 


is not bound by the decision of a point 
against a trespasser in favour of an under- 
proprietor. I do not agree with that view. 
The contest was on the merits and in absence 
of fraud and collusion, neither of which 
elements was present in those proceedings, 
the determination of title against the holder 
protests the person who obtains the determi- 
nation. 


I now come tothe Settlement of 1902, 
Here tke persons representing the estate. 
accepted the fact that the predecessors-in 
interest of the dfendants-appellanty were 
biriias and the Settlemeut Officer assessed 
the amount that they had to pay to the 
ialukdmr. They had to pay the land revenue 
plus a certain rental, but were allowed a 
deduction of 10 per cent. as dasaundh rights. 
The amotnt being subsequently considered 
inadequate was raised. The holder of the , 
taluka acquiesced in the arrangement. A 
point has been made by the learned Counsel 
for the plaintiff-respondent to the effect that’ 
one ot the agents was discovered in another 
case to have been guilty of gross fraud 
against the talukdar, That undoubtedly 
is so, but there is no reason to suppose that 
in this case he was guilty of any fraud, -We 
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thus have it not only that the predecessors. 
in-interest of thé defendants-appellants 
obtained a decree from the Settlement Court 
awarding them under-proprietary rights but 
those under proprietary righis have been 
recognised by the Revenue Court since 
and that -at the time of settlement the 
amount due to the superior proprietor 
was assessed with -his own consent 
on'the understanding that under-proprietary 
rights existed. The latter circumstances 
support tha case of the defendants- 
appellants, but, even if they had mot 
existed, the suit of the plaintiff-respondent 
must fail on the settlement decree alone, 
The learned Counsel for the plaintiff-respond- 
ent has pointed out that his client in many 
other cases has succeeded against persons 
asserting under-proprietary rights because 
it was found that no under-proprietary rights 
existed. That no doubtis correct. But the 
éireumstances could have no bearing on the 
present case. Every case must be judged on 
its mgrijs. In some oases the persons making 
the assertion were able to prove the exist- 
ence of under-proprietary rights; in other 
cases they were not able to prove the exist. 
ence of such rights. In Some cases they 
were un&ble to prove anything: in other 
cases they were ouly able to prove that they 
held a right to remain in possession on renta 


to be enhanced at the will of the talukdar- 


and that if they did not choose to accept 
that enhancement they could only obtain a 
cash dasaundh. But here the case is very 
different. The predecessors-in- interest of 
“the defendants-appellants are genuine pur- 
chasers with a right to remain in possession 
of the village on an asgessment which is 
made by the Crown and is not made by the 
talukdar. They have dasaundh rights in 
addition. The suit of the plaintiff-regpond- 
- ent thus fails on every point, 


'1 would allow this appeal and dismiss the 
suit and direct that the plaintiff-respondent 
e pay his own costs and those.of the defend. 
ants-appellants in both Courts. f 
Kanaatya Lat, A. J. C.—The queséion for 
‘consideration in this appeal is whether the 
defendants hold under-proprietary rights in 
the village Bewsiya or have acquired the same 
by adverse possession from more than twelve 
years. They were recorded as under.pro- 
prietors at- the last settlement, and were as 
e 


such assessed to an enhancement of" rent with 
the consent of the then saperior proprietors, 
including the father of the present. plaintiff? 
On the strength of the said sompact and 
the subsequent receipt of under-proprietary 
rent, ‘a plea of estoppel is also sought to be 
set up agaiust the plaintiff. 

From a birtpatra granted ag far back as 
1774 Sambat, or 1717 A. D., the genuineness 
of which was established between the pre- 
decessors-in interest of the present parties at 
the first Regular Settlement, it appears that 
Bhaya Lal Sahji gave over to -Shukl Adhar 
the entire village Bewaiya as a bert in liea 
ofa cash payment to him of Rs. 704. This 
birtpaira authorized the birtdar to populate 
the village according to his will, to realize 
the zemindari dues, including those relating to 
tanks, groves, dih, pirat, dasaundh and other 
rights, and to exercise his possession directly 
or otherwise (kache packe apan amal karen), 
Such bris were originally called bat-brrts 
and were treated after the British annexa- 
tion of Ondh as grants of under- proprietary 
rights. [Chhail Behari Lals Taluqdari Law, 
page 188, and Gouri Shunker v. Maharajah 
of Bulrampore (1) and Muhammad Mumtaz 
Ali Khan v. Murad Bakhsh (2).] 


At the first Regular Settlement, Mahabir and 
Bhawani Sahai, the descendants of Adhar 
Shukl, claimed a sub-settlement of the village 
on the strength of the above birtpatra under 
Act XXVI of 1866, They also claimed & 
dasuandh right. The Settlement Officer found 
tbat the biripatra was genuine, recognized 
that they had the rights of a biridar and had 
been collecting dasaundh but refused to make 
a sub-settlement with them on the groand 
that their claim was not covered by the 
Chief Commissioner's circular of the 7th 
January 1867 and the provisions of Act 
XXVI of, 1866. He gave them a dasaundh 
decree “on proof of their baridari.” 

The refusalof the sub.settlement did not, 
however, destroy the under-proprietary rights, 
if any, which they might have otherwise 
possessed, for. Act XXVI of 1866, as its 

. . 


è 
(11 6*. A 1 at p. 14, 4C, 889; 3 Suth. P. C. J. 507; 3 
Sar. P O. J. 873: Rafique apd Jackson's P. C. No. 63; 
2 fnd Jur. 124; 2 Shome L. R. 189; 2 Ind? DÉc. (x. s.) 
532. : 
(2) 84 T. A. 142 at p. 158; 4 Ae L. J. 7375; 9 M. T. T. 
*403: 10 O. C 31%; 29 A. 708; 9 Bom. L, R. Bal; 11 €, 
W, N. 913; 6 O. L, J, 693; 17, M, L, J. 400 (P. C.) 
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preamble indicates, purported to deal with 
only certain classes of claims by persons pos- 
Sessed of subordinate rights and prescribed 
rules for determining the conditions under 
which persons possessed of those subordi- 
nate rights were entitled to a sub: 
settlement. In fact, as pointed out by their 
Lordships of the Privy Council in Gouri 
Shunker v, Maharajah of Bulrampore (1) 
and by this Court in Raja Bhagwan Bakhsh 
Singh v. Mazhar Husain (3), the rules contain- 
ed in Act XXVI of 1866 were not exhaustive 
of under. proprietary rights and rule 8 forbade 
a sub-settlement being made with an under- 
proprietor, if the clear share of the profit, 
to which be was entitled, did not exceed 
twelve per cent. of the gross rental. ‘The 
reason for this rule, as explained in para- 
graph 14 of the Chief Commissioner’s 
circular of the 7th January 1567, was that 
the exclusion from a sub-settlement of 
zemindars whose average profits were found 
to have been Jess than 12 per cent. of the 
gross rental, was justified by the con- 
sideration that where the profit reserved waa 
so small, the proprietary rightitself must have 
“been greatly encroached upon and by the ad- 
verse action of the ¢alukdars much weakened. 
“So feeble and imperfecta proprietary claim,” 
said the Hon'ble Mr. Muir, “msy be equitably 
satisfied by ‘the assignment of a nánkar 
holding, an arrangement which (as I showed 
in my former note) is similar to that directed 
by Mr. Thomason in the corresponding 
ease of the thekadars of Sukrawa. Instead of 
an uhprofitable and bad title, the ex-proprietor 
will obtain a fixed and indefeasible 
property in a limited portion of the old 
estate and hold it ona good and profitable 
title.” Bannerji’s Settlement Cirenlars, page 
119. No nankar holding was granted in 
this case, 

The learned Counsel for the splaintifi- 
respondent contends that the grant of a 
decree for dasaundh negatived ipso facto the 
existence of any other right in the then 
claimants. But the decree did not award 
them a cash dasaundh. On the other hand 
it recognized the genuinenes$ of thp birt- 
putra and granted dasaundh “on proof of 
their bfridari”, and read with the fact* of 


* £.! 


(8) 9 O. C. 167 at p. 169} 
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their previous possession it cannot necessarily 
be inferred that it had the effect of termi- 
nating their right too. 

Assuming, however, for the sake of 
argument that the decree had the effect 
of terminating their right to hold possession 
in lieu of their dasaundh, there ig nothing 
to show that they were given possession over 
the village afterwards under any Subsequent 
contraot. The learned Counsel for the plaintiff 
relies ona kabuliyat, purporting to baye been 
executed by Kam Kumar in respect of the 
whole of the village in favour of Achal Ram 
on 18th February 1879 (Exhibit 3), But 
there is no reliable evidence to show that 
Ram Kumar ever succeeded in getting pos- 
session as against the predecessors.in-title 
of the defendants, and the statement of 
Ham Kumar alone on the point cannot be 
trusted. Ram Kumar states that he remain- 
ed in possesssion for ten years. But if he 
had been in possession for such a long period 
paying a rental qf Hs. 41] per year his 
name would certainly have found a place 
in the khasras, and copies of those khasras or 
of accounts showing the receipts of rent from 
Ram Kumar would assuredly have been 
forthcoming. 

It is evident from the proceedings which 
subsequently took place that the predeces- 
sors-in-title of the defendants were paying 
a rental of only Rs. 157.8 9, out of which 
Rs. 16 used -to be deducted by them on 
account of their dasaundh (Exhibit A 5); 
and the kabuléyat, taken by Achal Ram 
from Ram Kumar, was obviously an attempt 
by the former to get possession and oust 
the predecessor-in-title of the defendants 
or at all events to manufacture false pex 
dence that they had done so. 

E LUN time of the first RegularSett 
e sole superior proprietor of th i 
Mehnoh éstate, to which this age aA 
pertains, was Thakurain Brij ‘Raj Kuar 
who was married to Achal Ram, On lios 
death, Achal Ram took possession of the 
estate, but his title to hold it was contested 
by Ardawan Singh. Ardawan Singh assigned 
a half of his interest to the father of the pre- 
sent plaintiff, and both of them joined in filin 
a suit for the possession of the dicic 
against Acbal Ram. Ardawa Singh, however 
subsequently withdrew from + ‘ 
thereby leaving Achal Ram th 


lement, 


tHe claim, 
9 absolute 


65 


owner of the half share, to which he had 
laid his claim. The father of the present 
plaintiff persisted in bis claim in regard 
to the remaining half share, and succeeded 
in getting a decree respecting it from this 
Court which was affirmed by the Privy 
Council [Lal Achal Ram v. Kazim Husain 
Khan (4)]. l 
In 1896, Asghar Husain, mortgagee of 
Achal Ram, who was in possession of the 
estate, applied to the Revenue Court for 
the ejectment of Bharath Shukl, Bhawani 
and Gauri, the predecessors-in-interest of 
the defendants, from certain lands in their 
cultivation, treating them as tenants-at- 
wil. The latter, however, contested the 


: notices on the ground that the village was 


their birt and that they were in possession 
of the same in lieu of their dahyak right 
and were not liable to ejectment. The 
Revenue Court upheld their objection and 
cancelled the notices on the 21st March 
1896, holding at the same time that the 
said parsons were birtdars, holding posses. 
sion of the village in lieu of their dahyak 
right and were not liable to . ejectment 
(Exhibits A-7 tq A-1l, and Exhibit A-24). 


Asghar Husain, Achal Ram or his successors- - 


in-interest took no steps thereafter to 
contest the propriety of that order either 
by. an appeal to a higher Tribunal or by 
a suit in the Civil Court at any time 
within twelve years. The defendants and 
their predecessors-in-interest . continued in 
possession of the village and have been in 
possession since in open assertion of their 
biridari or under-proprietary rights within 
the knowledge, presumably, of the persons 
who were interested jn denying their rights; 
and, as held in Hurnandan v. Raja Bhup Indar 
Bikram Singh (5) and Har Dayal v. Udit 
Narain Singh (6), it is no longer open to 
Asghar Husain, Achal Ram or his successors- 
in-interest to contest their title which, if 
it was not otherwise perfect, has now been 
perfected by adverse possession from more 
than twelve years. The learned Subordinate 
Judge was not justified in assumipg that 
^Achal Ram was a trespasser. He was, by 
reason of the withdrawal of Ardawan 


(4) 27 A271; 16 M. L. J. 197; 8 Sar, P. C.J. 772; 
90. W. N. 497; 8 O. C. 155; 32 I. A. 118 (P. CO). 

(B) 4 O. C. 207. 

(6) 8 O. C. 30. 
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Singh, the owner of ab least a half share ` 
in the Birwa Mehnon Estate, to which the 

village in question appertains. The rights 

of Achal Ram in that half share were 

subsequently purchased by the father of 

the present plaintiff, who had also redeem- 

ed the mortgage effested by Achal Ram 

in favour of Asghar Husain from the 

Maharaja of Balrampur, who had stepped 

into the shoes of Asghar Husain. The: 
plaintiff is, therefore, as much bound by 

those proceedings, so far as a knowledge of 

the ground on which the notices were 

cancelled was concerned, as Asghar Husain 

himself. : 

In the wajzb-ul-arz prepared at the first 

Regular Settlement, the predecessors-in-title 

of the defendants are described in paragraph 12 

relating to under-proprietors as holding»da- 

saundh rights (Exhibit 7). No copy of the 

under-proprietary khewat of the old settlement 

has been filed. At the last settlement an ap- 

plication was made by the father of the present 

plaintiff foranassessment of rent against them 

as  under-proprietors under  seotion 79 

of the U. P. Land Revenue Act (III of 

1901). His general agent and the agent of 

the mortgagee appeared and stated that the 

rent paid by the under-proprietors at that 

time was Rs. 156-3-9, out of which Rs. 16 

used to be deducted by them on account’ of 

the dasaundh, and that they agreed with the 

under-proprietors that the rent may be en- 

hanced from Rs, 156-3-9 to Rs. 950 out of 

which, after deducting Rs. 25 on account of 
dasaundh, Rs. 225 may be made payable to ` 
them, The Settlement Officer passed an order 
in accordance with that agreement on the 
4th July 1902, (Exhibit: A-6). It is not 
disputed that the plaintiff has been receiving 
rent from the defendants ‘at the rate then 
fixed, and it is not open to him now to resile 
from the position then taken up or to go 
behind that order and treat the defendants 
. Who had agreed to pay enhanced rent as 
under-proprietors as if they were tenants-at- 
will, 1t is alleged that the general agent 
of the superior proprietor and mortgagee had 
acted frhudulenmtly in assenting tô the assess- 
ment of rent against the defendants as under- 
preprietors. Butthereis no proof gf any such 
fraud. On the other hand it is likely, as the 
title of the father of the present plaintiff 
“was till then subject to litigation before the 
Privy Council, that he might have been anxi- 
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ous to strengthen his ‘possession by making 
settlements with the under-proprietors in any" 
manner possible. The plaint makes no men- 
‘tion, moreover, of the said assessment of 
under-proprietary rent and contains no al- 
legation of fraud of the kind now set up. 
The father of the plaintiff never himself 
questioned the act of his agent within 
his lifetime, and as the general agent 
was acting on his behalf in all revenue 
proceedings, the presumption is that he must 
have applied, in the ordinary course of 
business, for ‘the assessment of under-pro- 
prietary rent against the defendants within 
his „knowledge or under his instruotions. 

The present suit was filed more than 
Seventeen yars after notices of ejectment 
were cancelled and nearly twelve years after 
the under-proprietary rent was assessed ; and 
in*the plaint the plaintiff heavily asks that 
it may be declared that the defendants 
have no under-proprietary cr birídari rights 
in the village in question and that they 
hold no other right of any other kind therein, 
thereby denying to them uot only the 
under-proprietary right, in the adjudication 
of which his predecessors had acquiesced, 
but also béridar? or dasaundh rights, which 
the Settlement Court had expressly affirmed. 
The learned Subordinate Judge has decreed 
the entire claim regardless of these con- 
siderations, and the decree passed by him 
cannot, therefore, be sustained. I concur 
accordingly in allowing the appeal and 
dismissing the claim of the plaintiff with costs 
throughout. 


Appeal allowed. 


CALCUTTA HIGH COURT. 
ORIGINAL CIVIL JURISDICTION. 
June 14, 1917. 
Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice Chaudhuri. 
In ve AN ADVOCATE. 


Counsel—Ihstructions, mode of receiving —Practice of 
selecting gwnior—Fees for attending trial and for con- 
Meca return of, when Counsel unable to attend. 

The ufag@ which obtains on the Original Side of 
the Calcutta. High Court that Counsel should take 
their instructions only from Attorneys, though | 
founded upon no rule of law, is a most beneficial one” 
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e 
from the point of view of the public and of the 
Bar, and should be maintained. [p 64, col. 2.] 

The practice of a Counsel who is already engaged 
in a case selecting the other Counsel who should be 
briefed with him is contrary to the traditions and to 
the bestinterests of the profession and ought to be 
discouraged. [p. 65, col. 1 & 2.] 

Where an Advocate accepted a brief marked 7 G.Ms. 
—4 and 3— containing instructions for him to appear 
at atrialin Calcutta on behalf of the client, but in con- 
sequence of an urgent professional call elsewhere he 
returned the brief to the Attorney with his notes and 
claimed to have earned the consultation fee of 6 G. 
Ms. marked on the brief: 

Held, that the Advocate should have returned the 
whole fee of 7 G. Ms. as it was given to him for the 
purpose of attending the trial and the consultation 
was held with a view to his so doing and that he 
should have returned the fee without being asked so 
to do. [p. 64, col. 2.] 


Messrs, Eardley Norton, H. D. Bose, S. K. 
Mullick and A. Rasul, for the Advocate, 


JUDGMENT. 


- Sanpeeson, C. J—In this case we have 
considered the complaints which have been 
made against the Advocate. After reading 
the affidavits we thought it necessary that 
we should- further enquire into the matter, 
more especially with regard to two questions, 
namely, the cirenmstances under which the 
work was originally undertaken by the 
Advocate, and the alleged non-return of his 
fees when he was unable to conduct the 
case in Court. Accordingly,’ we held the 
further enquiry yesterday. ] 

With regard to the first question, we are 
of opinion that there is no need for any 
further action by the Court. 


I take the account which is given by the, 
Advocate himself in his affidavit, paragraph © 
2; after setting out that the petitioner was 
introdubed to himt his house by one Mrs. 
Neil, and pointing out that the petitioner 
told him that he had a claim against the 
Uncowenanted Service Family Pension Fund, 
he goes on to say that: "He further told me 
that considerable correspondence extending 
over ten or twelve years had taken place with 
the authorities of the said fund and he , 
requested me to peruse the whole volume 
of correspondence and other papers and 
documents in connection with the matter and’ 
to advise him how to proceed. That, there- 
upon, he made over to me a very heavy file 
of papers and I demanded from the.petitioner 
2 fee of Rs. 900 for perusal and opinion in 
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anticipation of any course I might advise 
him to pursue, whereupon the petitioner paid 
me Rs. 100 on account on that occasion, and 
a further sum of Rs, 100 on or about the 
day following." Further money was paid 
afterwards, but not amounting to Rs. 500, 
and it does not affect the point that Iam 
now considering. I think it unfortunate 
that the Advocate did not follow the well- 
known custom and ask that he should be 
properly instructed by, an Attorney. The 
advice of the Advocate was 
view to civil proceedings heing taken. The 
custom to which I have referred is well 
known, and is stated in Lord Halsbury’s book 
(The Laws of Hneland, Volume II, page 
389) as follows:— [he usage and etiquette 
of the profession of a Barrister require that 
in all but some exceptional cases Counsel 
should not undertake any professional work 
as regards which the relation of Counsel 
and client can arise except on the instrue- 
tions of a Solicitor.” That, as we were 
informed yesterday, will not apply literally 
to th8 Appellate Side, where Counsel are 
instructed sometimes either by a Vakil ora 
Mukhtear or in some cases by an Attorney. 
“There is no rule of law to prevent a liti- 
gant from instructing Counsel direetly, or 
to prevant Counsel so instructed from 
appearing on behalf of a litigant; but a 
judicial opinion’ has been expressed that it 
is expedient in the interests of suitors and 
for the satisfactory administration of justiee 
to adhere to the usage which requires that 
Counsel should not accept a brief in a eivil 
esuit from anyone but a Solicitor. The 
exact scope of the usage is not very clearly 
defined, but it extends to all civil conten- 
tious business and to alls criminal business 
axcept what is known as a dock defence. 
It does not extend to the preparation of a 
Will, to work before Parliamentary Cammit- 
tees, where Counsel may appear when 
instructed by Parliamentary Agents who need 
not be Solicitors, or to inquiries under 
the Local Government Acts, the Public 
Health Acts, or the Light Railways Aot; 
at. such, inquiries Counsel mayebe in- 
‘structed by clerks to. local authorities 
who are not Solicitors. A Barrister may 
advise in non-contentious business without 
the interveption of a Solieitor, though the 
practice has been Btated to be undesirable. 
Thé rale tated in Mr, Belohamber'a 
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Book, “Practice of tite Civil Courts", page 
8, to which the learned Advocate-General 
referred us yesterday, is as follows:— . 
The usage .that Counsel should take their 
instructions only from Attorneys is beneficial 
and, though founded upon no rule of law, 
ought to be maintained.” The learned Ad- 
vocate-General, when asked whether the 
course which the.Advocate adopted, as set 
out in paragraph Z of the Advocate’s affidavit 
to which I have referred, could be said 
to bein accordance with the custom here, 
said that according to his experience it 
was not so, and it should not have ‘been 
done. The above-mentioned usage is a most 
beneficial one from the point of view of thé* 
public and the Bar: and if it had been followed: ' 
in this case, muck of the trouble which 
has arisen would have been avoided. At 
the same time, Ido not think that in this 
case the complainant was prejudiced, for 
though the fee demanded was a large one, 
namely, Rs. 500, for perusal of the papers 
and opinion, the full amount was not paid 
and it is alleged that there was a large 
volume of correspondence and other docu- 
ments which had to be looked into; and, ap- 
parently, the Advocate took considerable 
trouble over the matter. 

As regards the second question, it ap- 
pears that the Advocate accepted the. brief 
marked 7 G. Ms.—4 and -3—containing 
instructions for him to appear at the trial 
on behalf of the complainant. Sometime 
in March 1916, the Advocate alleges, he 
had to go to Hazaribagh on an urgent 
professional call, and before he left Calcutta 
he returned his brief to the Attorney with 
his notes. He did not, however, return 
his fees. He had had the consultation and 
he claimed, to have earned the consultation 
fee of *6 G. Ms. marked on the brief. In 
my opinion, he should have returned the 
whole fee of 7 G. Ms. -It was given 
to him for the purpose of attending 
the trial, and this consultation was held 
with a view to his so doing: and if he 
could not attend the trial, another Counsel 
would have tg be briefed and. a -further 
consultation with the second Counsel would 
be, necessary for .which'. tbe . client: would 
have, to pay. Under. the, advite" of his 
Counsel, the Advoczte has now offared. to 
*return the fee of 7 G. Ms; and I think he 
should do ao, 
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Capies of certain letters were produced 
by the Attorney. These letters are alleged 
to have been written by him to the Advocate 
‘at Hazaribagh. The Advocate denies having 
received them and he denies the statements 
contained therein. I accept his statement. 
If he had received these letters and if 
the facts alleged therein were proved, I 
should have taken a much more serious 
view of the matter. I think he should 
have returned his fees when he found he 
could not attend to the case without 
being asked so to do: especially, as he 
must have known that the complainant 
was not.a man in afflaent circumstances 
and that the non-return of the fees might 
place him in a difficulty. Fortunately, 
however, another Counsel took up the case 
for Mr. ‘Chill and conducted it for him so 
thft in the end his interests did not 
suffer. The conduct ofthe Adyocate with 
regard to this part of the case cannot be 
regarded with anything but disfavour: but 
having regard to the circumstances of the 
case, which I have mentioned, I do not 
think it necessary for the Court to take 
any further steps. Consequexitly, in my 
opinion, this Rule ought to be discharged. 


I wish to add a word about a matter 
which has nothing to do with this case, 
but it is a matter of general importance 
to tbe profession, It cropped- up during 
the course of the hearing with reference 
to a passage in the affidavit of the 
Advocate in paragraph. ll, in which he 
‘says: "I made over my brief with all the 
notes I had prepared for my own use to 
the Attorney when I left Caleutta, and I 
state that | had no hand in the selection 
of my junior.” I happened to pass a 
remark about that; and, thereupon, one 
of the learned Counsel alleged that it was 
by no means an unknown or uncommon prac- 
tice for one Counsel to select another Counsel 
to act with him in the case. I should be 
very sorry to believe that this is so. Ido not 
refer, of course, toa learned Counsel holding 
a brief-for another when he is temporarily 
unable to attend to a case. That ifa very 
different matter. What was suggested was 
that a Counsel already engaged ina case 
selected the other Counsel who should be 
briefed with him, .lf such a thing has been 
done, I think thaí:it must' have been on 
comparatively raro occasions: uuch a pragtico 
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is contrary to the traditions of the profession 
and it is also contrary to the best interests 
of the profession, and such a practice ought 
to be, and I feel sure would be, discouraged 
by all who have the interests of the profes- 
Sion at heart. 


CaaupHURI, J.—T concur, but I want to 
adda few words in respect of one of t he 
charges in this oase, which was that the 
Advocate concerned had nominated his 
junior, Mr, Norton stated that it had 
become a somewhat frequent practice at the 
Caleutta Bar, for seniors to name their 
juniors, and he also said that juniors some. 
times nominated their seniors and that in 
fact his name had once been struck out by 
a junior member ‘of the Bar. This is a 
very serious matter, but as Judges of the 
Court, we can hardly do anything in our 
judicial capacity to prevent such grpss 
breaches of the rules of the Bar. What was 
stated ‘tous implied that work was thus 
being kept within a circle. The matter 
being mentioned to the Advocate-Ganeral, 
he agreed that it was reprehensible conduct, 
and assured us that he would take immediate 
action if the matter was brought to his 
notice. There is always great reluctance 
to bring these unpleasant matters to the 
surface, but I think the Bar owes it to itself 
to take action in these matters, The 
Calcutta Bar has justly prided itself on its 
strength and independence, and I appeal 
to it to see that its high position is always 
maintained. Work naturally gets into the 
hands of a limited circle and there is 
nothing improper, and it is quite legitimate, ° 
for a senior to ask a junior to hold a brief 
for him, but to forma group is -entirely 
improper. I feel that any attempt to form 
such a group should be discouraged by the 
Bar. Mr. Norton’s name being struck out 
by a “junior shows, not only that a Bar 
rule was broken, but also want of respect 
for senior members of the profession. We 
honoured them when we were at the Bar. 
The respect we show to our seniors, results 
from the feeling of respect one ought always 
to have for one’s profession. I worked asa 
member of the Calcutta Bar for over 25 
years. Its interest and welfare are almost 
personal questions to me. Althongh I am 


now sitting asa Judge, I feel I am a ‘member - 


of the Calcutta Bar, and I hope my appédal ' 
ta them will not be in vain, . 
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I am-glad to say: the charge made in 
this case has not been substantiated. I 
regret to say that the Day-Book of the 
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Attorney in this case does not inspire the _ 


confidence such a document deserves, and 
I hope the Attorney will take note of the 
fact and improve his methods of work. 

i Rule discharged. 


à. 
—— 


* OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civit APPEAL No. 190 or 1916. 
April 3, 1917. . 
Present:—Mr. Lindsay, J.C. 
SUKHDEO PRASAD AND orBERS—DEFEND- 
ANTS — APPELLANTS, 
versus 
RAM AUTAR (DEAD) AND ON HIS DEATH 
Musammat MULHARA a18 wipow — 
Praimer, GULAB SINGH AND ANOTBER— 
DEFENDANTS — RESPONDENTS. 
' Morfgafe —Morígagee, duty of —Redemption swit— 
Sub-mortgagee, party to suit— Decree, form of — Court, 
duty of — Judgment, obvious error in, rectification of. 

A mortgagee is under no obligation to resort to 
illegal practices in order to extract from the tenant 
of the mortgaged property the full amount which is 
stated in the mortgage-deed to be realisable, [p. 67, 

' col. 1.] 
, Ina, suit for redemption, to which both the mort- 
gagée and the sab-mortgagee are parties, the decree 
` ought to provide (1) that the plaintiff shall pay the 
mount found due into Oourt, 2) thatithis sum shall 
be applied to the satisfaction of the debt owing to the 
sub-mortgagee by the mortgagee, and (3) that if any 
balance be left over, the same shall be handed over 
e to the mortgagee. [p. 67, col. 2.] 

A Court cught to rectify an obvious error in its 
judgment (e. g., an omission to fix the period of 
redemption ina redemption, suit which has been 
decreed), even after it has been pronounced, by ap- 

` pending a supplementary order to it. [p. 67, col. 2.] 
Appeal from the decree of the Subordinate 
Judge, Partabgarh, dated the 24th February 
1916, modifying the order of the Munsif, 
Partabgarh, dated the 25th June 1915. 
Babu Har Dayal, for the Appellants, 
Sayed Ali Mohammad, for Respondent 


No. 1. 
. JUDAMENT.—This second appeal has 


arisen out of a suit for redemption in 
‘which the plaintiff was a perpetual lessee 
of the mortgaged property The first defend- 


B 


ant was’s mortgagee of the property held , 


under. mortgage which was exeented in 
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the year 1882. 'The'defendants Nos. 2'to 5 
are sub-mortgagees holding undera sub- 
mortgage executed in their favour by the first, 
defendant. The 6th defendant in the case was 
a representative of the first mortgagor of the 
property. The right of the plaintiff to 
ask for redemption has heen settled and 
there is no dispute regarding it now. The 
only matter to’ be decided is whether the 
Courts below were wrong in refusing the 
mortgagees two items of Rs. 128 and Rs. 301 
respectively. The mortgage which was exe- 
cuted in the year 1882 was a mortgage with 
possession though the mortgaged property 
was actually in the possession of a tenant at 
the time of the mbrtgage. It was represented 
‘by the mortgagor in the mortgage-deed 
(Exhibit A 21) that the gross income of the 
property including an item called "bhet? 
was Re. 181. "The agréement between the 
parties was that out of this sum of Rs. 181 
‘Rs, 56 including abhet vas to be paid 
to the mortgagor; the balance of Rs. 75 
per annum was to go into the pocket of the 
mortgagee as interest acoruing on the money 
lent under the deed of mortgage and a deed 
of further charge, which was executed on 
the same date. It was :répresented in the 
Courts below that in making up the account a 
sum of Rs. 6 per annui ought to be allowed 
to the mortgagees on the ground that 
the full amount of Rs..131 specified: in 
the mortgage-deed had never been received 
by the mortgagee. As to this there is the 
evidence of one Ram. Autar who was the 
tenant of the land. This shows that Ram 
Autar paid only Rs, 125 per annum, a 
statement which must be taken to mean 
that he never paid anything more. There 
is also in this connection the evidende of 
the patwart which confirms the statement 
made by Ram Autar, and so we have it 
that the only sum received by the mortgagee 
in respect of the mortgaged property was 
a sum of Rs. 125 per annum. The lower 
Appellate Court has refused the claim for 
Rs. 6 per annum on account of deficiency 
in the income, on the ground that the 
mortgagee failed to show that he had not 
received this extra sum of Rs. 6 a year. It 
seems to me that the mortgagee could do 
no more than be did when he produced 
the. tenant who swore that what he paid 
wasa sum of Hs. 125 per annum. If that 
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statement be' accepted, *as apparently it was, 
then it. necessarily follows that nothing more 
than Rs. 125 was paid. The argument on 
fhe: other side is that the mortgagee must 
betaken to have been aware that he could 
have realized this extra - “Rs. 6 on account 
of bhei. So far as I- understand the case, 
this expression bhet is applied to some 
form of exaction or extortion which the 
Courts do not recognise. It is impossible 
for me to take the view that the mortgagee 
was under any obligation to resort to illegal 
practices in order to extract from the tenant 
ofithe property the full amount which was 
stated in the mortgage-deed to be realisable. 
I look on the terms of the mortgage deed 
as including a warrant from the mortgagor 
that in any event the mortgagee was to 
receive not less than Rs. 75 a year by. way 
of interest on the loan. It is proved to 
my satisfaction that he did not receive-that 
sum.but a sum which fell short of that 
amount by Hs. 6 a year. He is olearly, 
therefore, entitled to this sum from the mort- 
gagor. at the time of redemption. The 
amount under this head comes to Rs. 138, 
The second item is one of Rs: 301. It 
appears that this represents the amount of 
a decree for arrears of rent which has besi 
obtained by**the mortgagee * igaihst the 
tenant. There is documentary ‘ evidence: on 
the tecord to show that sucha decree was 
obtained and indeed the fact has been ad- 
mitted’ by the tenant who was examined 
38: & witness. . There is further documentaiy: 
evidence: to show that the -decree was put 
in exeontion and that nothing was realized: 
on -accéunt of want of: assets. Turning to 
the terms of the mortgage-deed itis per- 
fectly clear that under these circumstances 
the mortgagor, before he is allowed to get 
possession by ‘redemption, is liable to the 
mortgagee for the amount owing under 
any unsatisfied decree in: respect of which 
steps bad been taken to obtain execution. 
I have no doubt that in the present 
ease the mortgagee did try to exe- 
cute the decree and failed. The result, 
therefore, is that the appeal must be aMowed. 
To the sum, made payable by the Goarts 
below there must be added these two 
items of* Rs. 138 and Rs. 301 respectively. 
I further notice’ that the decree has not 


been properly ,prepared. The defendants | 


in the suit being the mortgagee and the 


sub-mortgagees, the decree ought to have ` 


provided (1) that the plaintiff should pay 
the amount found into Court, (2) that this 
sum should be applied in the Court of 
first instance to the satisfaction of the debt 
owing to the sub-mortgagees by the mort- 
gagee, and (3) that if any balance be left 
over, the same should be handed over to 
the mortgagee. A decree- will be prepared 
in this form accordingly. The decree will 
also contain a provision that on’ paymerit 
of the amount specified by the ‘plaintiff 
who seeks redemption, the decree for arrears: 
of rent amounting to Rs. 301 shall» ‘ba: 
assigned to him by-the mortgagee s0'-that- 
he may recover the amount from the tenant 
who owes the money. The appeal isas- 
cepted and a decree will be prepared accòrd- 
ingly. The appellants are entitled to'their 
costs both here and in the Court below. ' 

The office reports that no period for 
redemption has been fixed in my judgmenti 
I think this error ought to be rectified. 
Let the office be directed in preparing the 
decree to allow a period of three montks from 
the date of this Court’s decree for redemp- 
tion. 

Appeal allowed, 


BOMBAY HIGH COURT. 
CivIL APPLIGATION ‘No. 103 or 1917. 
July 10, 1917. 

Present:—Sir Basil Scott, Krt., Chief kah 
and Mr. Justice Beaman. 
KHEMRAJ SHRIKRISHNA DAS— 
PLAINTIFF—APPLICANT 
versus 
KISANLALA SURAJMAL— 

e DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O, XLI, r. 10, 
0. XXXIII, r. 11—Appeal in forma pauperis— Costs, 
security for, whether can be demanded from appellant 
—“Generalia specialibus non derogant", applicability 
of. ` : 

On the principle of generalia specialibus non 
derogant, the provisions of rule !0 of Order XLI of 
the Civil PiScedure Code do not apply to a pauper 
appeal, 80,28 to impose upon the Court the 
demanding security from a pauper appellant, who 


-ev hypothesi having been found to be a pauper cannot 


give security. [p. 68, col. 2.] 
Wille v. 8t. John, (1910) 1 Ch. 701; 79 L, J. Ch. 409; 
*,02 L. T. 617; 54 S. J. 457; 26 T. L. R. 405, ed 


upon. 


‘duty of * 
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Civil application in First Appeal No. 209 
of 1915. 

Mr. Jayakar (with him Mr. P. B. Shingne), 
for the Applicant. 

Mr. A. G. Sarkaye, for the Respondent. 

JUDGMENT. 

Scott, C. J.—This is an application for 
security for costs of an appeal. The appli- 
cant is the successful plaintiff, who obtained 
a decree agairst the defendant on the 
ground that au adoption under which the 
defendant obtained certain property was 
invalid. The defendant appealed by his 
natural father, he being a minor, and applied 
for leave to appeal in forma pauperis, This 
application was granted, and his appeal 
is accordingly governed by Order XLIV 
of the Code, which provides that “any 
person... may be allowed to appeal as a 
pauper, subject in all matters, including 
the presentation of such application, to the 
provision relating to suits by paupers, in. 
so far as those provisions are applicable.” 
The provisions relating*to suits by paupers 
are poptained in Order XXXIIL Rule 11 
of that Order provides that “where the 
plaintiff fails in the suit...the Court shall 
order the plaintiff, or any person added as a 
co- plaintiff to the suit, to pay the Court-fees 
which would have been paid by the 
plaintiff if hè had not been permitted to 
sue asa pauper.” Thatijs the only statutory 
provision expressly imposing a liability 
upon a pauper plaintiff, and similarly upon 
& pauper-appellant, to pay any portion of the 
costs of the litigation. 

It is, however, contended that an order 
for security should be made against the 
pauper, and that he should give security 
for both the costs incürred in the lower 
Court and the costs of the appeal, because 
Order XLI, rule 10, provides that “the 
Appellate Court may in its disegetion... 
demand from the -appellant security for 
the costs of the appeal or of the original 
suit, or of both: provided that the Court 
shall demand such security in all cases in 
which the appellant is residing out of 
British India, and is not possessed of any 
. Buíliojeht immoveable property within British 
India other than the property (if any) to 
which the appeal relates." : 


That. provision is in. accordance with 
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e. 
namely, that security fur costs will gener- 
ally be ordered where the appellant is out 
of the jurisdiction. But it is in a more 
imperative form, because it deprives thé 
Court of any discretion. In such a case 
as the present the question is whether that 
general provision relating to appeals in 
Order XLI applies also to pauper appeals, 
80 as to impose upon the Court the duty 


, of demanding security from a pauper-appel- 


lant, who ex hypothesi having been found 
to be a pauper cannot give security. In 
my opinion it does not apply. Tre maxim 
is generalia specialibus non derogan!; a ge- 
neral rule does not weaken a special rule. 
Here the special rule is the rule regard. 
ing pauper appeals and pauper suits. That 
rule is stated by the Master of the Rolls 
on behalf of the Full Court of ‘Appeal in 
England as an, established proposition. “ He 
says: “I start with the proposition, estab- 
lished centuries ago by Statute and since 
developed by judicial decisions and now 
embodied in rules, that a person disabled 
by poverty is entitled to assert or defend 
his assumed rights without the liability 
to pay costs,’ That proposition was enun- 
ciated by the Master of the Rolls in a 
case in which the appellant had actually 
been ordered .to give security for costs 
within a certain time, but before that time 
elapsed obtained leave to appeal in forma 
pauperis, and it mas held that being allowed 
to appeal in forma pauperis, the order for 
security no longer operated, In my opinion  ' 
we ought to follow the ruling of the 
Appeal Court in England [ Wille v. St. John 
(1)] and accordingly this application 
should be dismissed with costs. 
Beaman, J.— I entirely concur. 
Application dismissed. 


(1) (1910) 1 Ch. 701 at p. 704; 79 L. J. Oh. 499; 
102 L. T. 617; 54 S. J. 457; 268 T. L. R. 405. 





UPPER BURMA JUDICIAL COMMI&8. 
SIONER'S COURT. 
Seconp Civiu Arpgar, No. 355 or 1916. 
May 30, 1917. 
Present;—Mr. Rigg, J. C. 
MA TOKSAND OTHERS— DEFENDANTS — 
APPELLANTS | 
. versus ee 


MA CHIT— Pursrytiry--Rusponpenr, 
Buddhist Luw, Burmese —Syccession~-Children of 


the ‘rulo of practico prevailing in England, 2 divorced wife, right of inheritance of — Gift —Posseasiv n, 
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delivery af—Civil Procedure Code (Act V of 1098", s. 
40J—Appeal, second—Finding of fact, when binding on 
Appellate Court—Probate and Administration Act (V 
of 1881), s. 98, scope of —Suit against administrator, 
maintainability of. 

Under the Burmese Buddhist Law the children of 
a divorced wifo, who live with their mother and do 
not maintain filial relations with the fathor, are not 
entitled to share in his estate where there has been 
a Revision of property at the time of divorce. [p. 7], 
col. 2.1 

Ma Pon v. Maung Po Chan, U. B. R. (1897-01) IT, 
116; Ma Paw v, Ma Mon, 4 L. B. B. 272; 14 Bur. L. T. 
236; Ma Fi v. Ma Gale, 19 Ind. Cas. 8t; 6 L. B. R. 
167; 6 Bur. L. T. 75, followed. 

By maintaining filial relations is meant something 
more than paying visits to the parent or receiving 
presents from him, which only indicates a continuance 
of those relations that are natural between a parent 
and child. Filial relations implies living and working 
and planning with the parent ip, 71, col. 2.] 


L4 

Mu Shwe Ge v. Maung Lan, S. J. T. B. 296, followed. 

The essence of a transfer by delivery of the pro- 
perty is that possession is changed. In the case of 
a gift the donor must put the donee in such relation 
to the land as he himself occupies. The actual part- 
ing with possession is the only true test of a gift. [p. 
70, col. 2. 

Sibendrapada Banerjee v. Secretary of State for 
India, 84 O. 207;5 C. L. J. 390; Maung Shwe lhwe v. 
Ma Seing, U. B. R. (1897-01) 1I, 59, relied upon. ' 

‘A High Court can in second appeal interfere with 
the finding of fact of a lower Appellate Court where 
there is no evidence on the record to justify or 
support the finding. [p. 70, col 2.] 

Section 98 of the Probate and Administration Act 
isnot a bar toa person claiming an interest in the 
estate taking legal measures to enforce his claim 
when that claim is denied. [p. 69, col. 2; p. 70, col 1.] 

Ma Hmyin v. Ma Ohn Gaing, U. B. R. (1902.3) II, 
Probate and Administration, 1, explained. 


` Mr. 0.8. S. Pillay, for the Appellants. 
Mr. Maung Su, for the Respondent. 


JUDGMENT.—The plaintiff, Ma Chit, is 
the daughter of Maung Kyaw Din by his 
first wife Ma On Bo. Maong Kyaw Din: 
and Ma Oa Bo were divorced when the 
plaintiff was about ten years of age. Maung 
Kyaw Din then married Ma Tok, and the 
2ad, 3rd and 4th defendants are the children 
of that marriage. 


The plaintiff sued for the possession of 
a house and its site, which she alleged had 
‘been given her by her father and in „the 
alternative she claimed this property by 
right of ighgritance on the ground that 
Ma Tok was not a wife entitled to any 
share in her husband's property. A pre- 
liminary objection to the frame of the suit, 
on the grounds that ‘the claims were ‘ig- 
consistent and that the plaintiff could, not 


"This objection 
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sue for a part only of the estate, was 
overruled, and the decision was confirmed on 
appeal by my learned predecessor. 

Objection was also taken to the suit on 
the ground that Ma ‘Tok had obtained 
Letters of Administration and that the fling 
of the suit was in contravention of the 
rulingin Ma Hmyin v. Ma On Gatng (1). 
has not been dealt with 
in the judgments of either of the Courts 
‘below, but it has again been urged in 
second appeal. In the case cited Adamson, 
J., held that when Letters of Administra- 
tion had been obtained to the estate of an in- 


‘testate, a co-heir cannot sue the administrator 


for partition so long as he is performing 
his duties properly, but must merely pre- 
sent his claim to the administrator. In 
the present case Letters of Administration 
had not been issued to Ma Tokat the time 
the suit was filed, although an order for 
their issue had been made. The value of 
the properties of the estate had not heen 
verified and security had not been furnished, 
Ma Tok’s objection at the time the suit 
was filed was, therefore, premature. It was 
not until May 1916 that Letters were actually 


issued, 


But apart fram this, Ma Chit claims that the 
house and site are not part of the deosased's 
estate at all, but are her own property of 
which she has been dispossessed by Ma 
Tok.. There is no reason why she should 
not file a suit for its recovery on the basis 
of sueh a olaim. If her claim as heir was 
denied by the administratrix, she could have 
filed a suit for a declaration of her right 
to inherit in Maung Kyaw Din’s estate, or 
if she was dissatisfied with the administration 
of the estate, she could have filed a suit for 
its administration by the Court, The ruling 
in Ma Hmyin v. Ma Ohn Gating (1) only lays 
down that where an administrator is engaged 
jn the administration of an estate, a anit 
by a co heir for partition is premature as 


interfering,with the due administration of the 


estate. It does not lay down that the fact that 
section 98 of the Probate and Administra- 
tion Act gives an administrator six months 
within whioh to file an inventory and one 
year within which to file an ascornt, is a 


(1) U. B. R. (1902.3) II, Probate and Aüminisira.. 


tion 1. 
. 
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.bar toa person claiming an interest in the 


estate taking legal measures to enforce his 
claim when thatolaimis denied. The objec- 
tion that the suit did not lie is, therefore, 
overruled. i 

, Iu her written statement Ma Tok further 
took exception to the suit on the ground 


.that the parties had referred their dispute to 


arbitration, Neither of the Courts below 


-has dealt with this point, and as it has not 


been urged in appealin this Court, it must 


.be considered waived, 


The two main points argued at the Bar on 


-behalf of the appellants in this Court are that 
‘there is no evidence to support the finding 
‘that there had been delivery of possession of 
-the subject- matier of the gift, and that Ma 


Chit is not entitled under the Buddhist Law 
to any share in her father’s estate as there 
had been a partition of the property at the 
time of the divoree between her father and 
mother, and she had not resumed filial rela- 
tiorts, e 

The Advocate for the respondent contends 
that as this is a second appeal under section 
100 of the. Code of Civil Procedure, this Court 


is bound by the findings of fact by the lower 


Courts that there had been delivery of pos- 
session and.a valid gif. It is not, however, 
every finding of fact by the lower Court 
which precludes this Court in second 
appeal from a consideration of the evidence. 
Their Lordships of the Privy Council have 
pointed out within what limits interference in 
second appeal with finding of facts is 
permitted. In ‘Durga Chowdhrani v. 
Jewahir Singh Chowdhrt (2) Lord Mas. 
naghten said: “It is enough...to'say that an 


‘erroneous finding of factis a different thing 


from an error or defect in procedure, and that 
there is no jurisdiction to entertain & second 
appeal on the ground of an erroneous finding 


‘of fact, however gross or inexcusable the 


error may seem to be. Where there is no 
error or defect in the procedure, the finding of 
the first Appellate Court...is final, if that Court 
had before it evidence proper for is considera- 
tion In support of the finding.” Ang in Shiva- 
‘basava v. Sangappa (3) their Lordships cited 


(2) ITL A. 122 at p. 12%; 18 C. 23; 6 Sar, P, O.J. 
560; 9 Ind. Deo. (N. 8.) 16. 

(8) 811. A. 164; 29 B. 1; 1 A. L, 16 8 C. W. N. 
865; 6 Bom. L, R. 770; 8 Sar. P. C. J. 790 
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with approval therulelaiddown in Anangaman - 
jari Chowdhranl v Tripura Sundari Chowdhratt 
(4), that it ig within the jurisdiction of the 
Judges of second appeal to dismiss the cage 
if they are satisfied that there was, as an 
English lawyer would express it, no evidence 
to go to the Jury because that would not 
raise a question of fact such as arises: upon 
the issue itself, but a question of law for the 
consideration of the Judge. It is, therefore, 
clearly permissible for this Court to examine 
the evidence in order to see whether there is 
any evidence ou which the findings of the 
lower Appellate Court could properly be 
based, 4 

The gift in the present case was a verbal 
one and it is admitted that delivery of posses- 
Sion is essential to its validity? In 
Sibendrapada Banerjee v. Secretary of State for 
india (5), the learned Judges remarked: 

“The essence of a transfer by delivery of the 
property is that possession is changed.” In 
the case of a gift the donor must put the 
donee in such relation to the land as he 
himself occupies. Now what are the facts. 
found proved hy the lower Appellate Court? 
They are as follows:— 

(1) That Maung Kyaw Din, on marrying 
again, made a verbal gift of the property in 
dispute to Ma Chit, which he re-affirmed in 
the prasence of three witnesses when Ma Chit 
was 18 years of age; 

(2) that the house was rented to Sit Hon 
who was referred by Maung Kyaw Din to U 
Kyaw Wa, maternal grandfather of Ma whit, 
for the leasing of the house; 

(3) that in the quarter of the town where 
the house is situate, it was a matter of 
. notoriety that the house was Ma Chit's; and 

(4) that Maung Kyaw Din and his second 
wife, Ma Tok, kept their properties separate, 
and that Ma Chit also made a gift of part of 
her property to ber son. 

On these findings the Divisional. Judge 
thought that it was proved that Ma Chit 
was in possession of the house and he oited 
the decision iu Qura v: San Tun Baw (4), as 
authority for the proposition that because 
the house wasrentedin Ma Chit’s name it 
was her property. No such roposition, 


(4) 14 V. A, 101; 14 C. 740? 11 Ind, Jur. 350; 5 Sar. 
P. C. J. 46; 7 Ind. Deo. (N; s ) 490. 
e (5) 84 C. 207; 5 C. L. J. 890, 

° (6) P. J. L. B. 504. 
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however, was laid down in Gura’s case (6), 
he Judicial Commissioner remarked that 
‘if land was rented’ on behalf of a person 
and rent was received by that person for the 
land, it would be reasonable to hold that he 
was in possession of it. The evidence in 
the present case, however, proves that the 
house was not rented'in Ma Chit’s name but 
in Maung Kyaw Ding, She herself says 
that as she was so young her grandfather 
allowed her father to enter intoa written 
agreement with Sit Hon. about renting the 
house. 


The gossip in the town about the house. 


being Ma Chit’s was. not admissible in 
evidence and should not have been taken 
into account by the lower Appellate Court. 

Bo far as the evidence of transfer of 
possession goes, the whole oase for the 
plaintiff practically rests upon the reference 
by Maung Kyaw Din to Maung Kyaw Wa 
when Sit Hon wished to rent the house. 
There is no doubt that Maung Kyaw Din 
frequently stated that he had given the 
house to Ma Chit, but as Burgess, J., said 
in Maung Shwe Thwe v. Ma Saing (7), “actual 
parting with possession is the only true 
test of the completion of a gift, and Bur- 


` mans avoid that final and crucial test if 


they possibly can.” These remarks are 
particularly apposite ‘to the present case. 
There is no evidence whatever that Maung 
Kyaw Din put Ma Chit in possession of 
the house and land; 
occupied the house with Ma Tok at times, 
or, when he was not in occupation, took 
ihe whole of the rents. As Sit Hon says, 
it was understood that Maung Kyaw Din 
was to enjoy the rents during his lifetime. 

Maung Tha Han, third witness for the 
plaintiff, says he paid rent for beans stored 
in the premises to Maung Kyaw Din, who 
charged him an exorbitant rate. * Further 
Maung Kyaw Din paid the municipal taxes. 
The title-deeds of the property were with 
Ma Tok, and Ma Chit’s explanation that 
she handed them back to her father a 
‘month before his death is neither Plansible 
nor credible. 


I accorgingly, find that there was ‘no 
evidence on the record ta justify or support 
the finding of the lower Appellate Court, 


(7) U. B, B, (1897-01) II, 59, 
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that there was delivery of posaession to 
Ma Chit of the house and land in suit. 

I now some to the second branch of Ma 
Chit’s claim. It is admitted that at the 
time of her father’s divorce with her 
mother there was a partition of property, 
and it was quite clear that after that ‘she 
lived with her mother and not with her 
father. The general rule governing such & 
case is laid down in Ma Pon v. Maung Po 
Ohan (8), where it was held that, the 
shildren ofa divorced wife, who live with 
their mother and do not maintain filial 
relations with the father, are not entitled 
to share in his estate where there has been 
a division of property at the time of divorce. 
This case was followed in the Lower 
Burma case of Ma Paw v. Ma Mon (9), 
where all the authorities were again oon- 
sidered, and was approved of in Ma Yi v. 
Ma Gale (10), and may be regarded as 
settled law. 

The question, ‘therefore, is _whether Ma 
Chit, after her parents’ divorce, odntfnued 
to maintain filial relations with her father. 
By filial ‘relations i is meant something mere 
than paying visits to the parent or receiving 
presents from him, which would only indicate 
a continuance of those relations that are 
natural between the parent and child. In 
Ma Shwe Ge v. Maung Lan (11) filial rela- 
tions was' held to imply living and Working 
and planning with the parent. 

The evidence in the present case falls 
far short of those requirements. Ma Chit 
continued to live with her mother; there 
is no evidence that she worked and planned 
with her father. The Court of first instance 
has not considered her position at all. It 
rejected the claim of Ma Tok to inherit 
her husband's property on the ground that 
she belonged to the class of wife which is 
not entitled to inherit from her husband. 
In particular the Judge mentioned three 
disqualificdtions, (1) that she did not eat 
with her husband, (2) that she did not 
attend on her husband during his illness, 
and (3)ethat Ma Chit performed the, funeral 
ceremonies. 


e U. B. E. (1897-01) IT, 116. 
(9) 4 L. B. R. 272; 14 Bur. L, T. 236. . 

(10) 19 Ind. Cas. 86; 6 L. B. R. 167;6 Bur, L. T, 
75. 


(11) S. J. L. B. 296 ; $ 
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Ma Tok ‘hersélf says'that her “husband 
drank ‘heavily'so that she often had to 
leave him and live at her own house. The 
Myothugyi and his clerk speak of Maung 
Kyaw Din and Ma Tok living together. 
Ma-On Bwin, who was their cook, says 
that they: had their meals together. Ma 
Kan Me, 12th witness for the plaintiff, 
says ‘that Maung Kyaw Dinhad meals with 
Ma Tok. . 

The evidence adduced by the plaintiff to 
show that Maung Kyaw Din and Ma Tok 
kept their estates entirely separate and 
never worked together, is rebutted by that 
of the two Chetties one of whom, Alagappa, 
swears that tbey jointly borrowed money 
from him for about ten years, and these 
loans were repaid sometimes by one, and 
sometimes by both. It is quite clear that 
they were ordinarily regarded as man and 
-wife, and a good deal of the evidence 
about their separate eating and separate 
incomes comes from the side of Maung 
Kyaw ` in’s relations. Ma Tok admitted 
that she was unable to lock after her hus- 
band during his last illness, bat attributed 
it to:the fact that she herself was ill as 
she was pregnant. She says that of the 
Rs. 500 spent on the funeral, Rs. 200 were 
her money and Rs. 300 were borrowed 
from Ma Chit. Ma Chit denies making 
the loan to Ma Tok’s sister, but in cross- 
examination said that she did not know 
whether a notice had been issued through 
a’ lawyer to recover this sum, and also 

* that she had not yet got it back. If she 
had made no loan, it is strange that she 
should not be able definitely to deny that 
any message of demand for its recovery had 
‘been issued. ' 


In my opinion it has not been, shown 
‘that Ma Tuk should be exoluded from 
inkeriting her husbanó's property on the 
grounds stated by the District Judge. 

I accordingly, reverse the judgments and 
‘decrees of the lower Courts, and direct 
‘that the suit be dismissed with,costs in 

» both Ceurts. 
Decree reversed; Suit dismissed. 
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„account of - 


[1917 * 


PUNJAB CHIEF COURT.: 
MISCELLANEOUS SECOND ÜrviL APPEALS — * 
Nos. 1191 anp 1192 or 1916. 
July 16, 1917. 
` Present:—Mr. Justice Leslie Jones. 
UTTAM SINGH anp ANOTAE8— DEFENDANTS 
— APPELLANTS’ 
versus 
Tas FIRM RAM KANWAR-GANESH 
DAS-——PrAINTIFF— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 49, 88, 
115—Swuit for recovery of losses on transactions entered 
into on behalf of defendants—Claim for commission 
fees and value of goods not returned — Limitation. 

Plaintiffs as commission agents entered into certain 
transactions with third parties on behalf of defend- 
ants, and sued the latter for the recovery of sums 
which they alleged to be due on account of (i) 
actual losses, (ii) arhat, (iii) dalali, (iv) dharman, (v) 
stamp charges, (vi) carriage hire and wages for labeur, 
(vii) the value of empty bags not returned and (viii) 


«a re-draft paid for defendants: 


Held, (1) that the claim so far as itrelated to the 
value of empty bags not returned was governed by 
Article 49 of the Limitation Act; [p. 73, rool. | J 

- (2) that the claim so far as the losses and re-draft 
were concerned was governed by Article 83; [p. 
73, col. 1.] 

Manghi Ram v. Firm of Ram Saran Das-Maman 
Chand, 26 Ind. Cas. 415; 23 P. R. 19 5; 35 P. W.R. 
1916; 100 P. L. R. 1915, followed. 

(3) that the claim for commission fees (arhat) was 
governed by Article 115. [p. 78, col. 1.] 

Sushil Chandra Das v. Gauri Shankar, 
871; 14 A. L. J. 873; 89 A. 81, followed. 


Miscellaneous second appeals from the 
order of the District Judge, Multan, dated 
the 25th January 1916, reversing that of 
the Senior Subordinate Judge, Multan, dated 
the i4th July 1915, and remanding the case 
to the first Court for retrial according to law. 

Bhagat Gooznd Das, for the Appellants. 

Mesars Manohar Lal and Abdur Rashid for 
Mr. Muhammad Shafi, K. B., 
for the Respordent. 


JUDGMENT. 
* In No. 1191 or 1916. 

This judgment deals with Civil Appeals 
Nos, 1191 and 1192 of 1916. The plaintiffs 
in both cases entered as commission agents 
into certain transactions with third parties 
on behalf of the defendants. They have insti- 
tuted¢wo suits. That to which Appeal No. 
1192 relates was for recovery of sums which 
on 


86 Ind, Cas. 


(2) actual ics 
(ii) Arhat: 
Tiri) Dalali; 
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^ (io) Dharman; 
e (v) Stamp charges; 
(vi) Carriage hire and wages for labour, 

(vi) the value of empty bags not re-, 

turned; and n 

(viii) a re-draft paid for defendants. 

Appeal No. 119 relates to the other suit 
whieh was for the recovery of items for 
actual losses, arhat or commission fees and 
dalali only. 

Tbe District Jadge has held that both 
the suits are within time and the defendants 
have preferred a second - appeal to this 
Court, 

‘Counsel for the respondents now concedes 
that the claim, so far as it related tc the 
value of the empty bags not returned, is 
governed by Article 49 and is barred hy 
timé. He also concedes that it is impossible 
to distinguish Manght Ram v.° Firm of 
Ram Saran Das-Maman Ohand (1), so far 
as the claims for losses and for the re-draft 
are concerned. That ruling I am bound 
to follow and those particular claims, there- 
fore, must be held to be governed by Article 
83 of the Limitation Act and to be barred 
by time. 


As, regards the olaim for commission fees 
(arhat), Counsel for the appellants has 
eited Sushil Chandra Das v. Gauri Shankar 
(2), a case in which it was held that Article 
115 of the Limitation Act was applicable 
ta such a claim. Counsel for the respondents 
has been unable to cite any authority to 
the contrary. If Article 115 applies the 
claims for commission are barred by time. 


The only remaining items are those for 
dalali, dharman, stamp charges, carriage hire 
and wages for labour, Counsel for the 
respondents urges that there is no reference 
to items of such a character in Manghi 
Ram v. Firm of Ram Naron Dhs-Maman 
Ohand (1) and his contention is that to these 
either Article 61 or 120 must be applied. 
But on examining the record of Manght Ram 
v. Firm of Ram Saran Das-Maman Chand 
(1), I find. that this Court in that case 
dismissed as barred under ‘Article 83 ‘not 
merely a claim for losses but also for arhat, 
bre kerggetand dharman. I am unable to ‘ee 


(1) 26 Ind. Car, #15; 23 P.R. 1915; 35 P. W, R., 
1915; 100 P. L. R., 1915, 


(3) 36 Ind, Cas, 371; 14 A. D. J. 873; 89 A. 81, 
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that any distinction can be drawn in the case 
of the two small remaining items. 

J accept the appeals and dismiss the suits 
with eosts throughout. 


Tw No, 1192 or 1916. 
See Civil Appeal No. 1191 of 1916. 


Theappeal is allowed, the suit being dismiss- 
ed with costs throughout. 


Appeals accepted. 





BOMBAY HIGH COURT. 

SzooN» Civit Appeat No. 1223 or 1916. 

July 10, 1917, 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
ZIPRU TALHOO-— DertNDANT— APPELLANT 

b versus 

HARI SUPDUSHET VANI—Ptatntirr— 
RESPONDENT. 

Civil Procedure Code tdet V of 1908), O. XXI, rr. 
100, 10I, 103, s. 47—Order dismissing application 
under r. 100, whether order under vr. 101—A ppenl, 
whether — "lies-—ÁApplifants not. judgmenl-debtors — 
Separate suit. 

An order made upon an application unde rule 100 
of Order AKI of the Civil Procedure Code dis- 
missing the application is an order “made under 
rule 100” within the meaning of those words‘in rule 
102, and the party against whom the order is made, 
although not a» judgment-debtor, cannot have an 
appeal under the general section 47 [p. 74, col. 1) 

Per Batchelor, J., (hesitating —The only order con- 
templated by rule 101 of Order XX! is an order 
putting the applicant into possession of the property, 
so that an order refusing to put the applicant into 
possession would be merely an order rejecting his 
application, and not an order falling under rule 101. 
[p. 74, col. 2.] 

Second appeal from the decision of the 
Distriet Judge, Khandesh, in Appeal] No. 
122 of 1915, dismissing the appeal from the 
order passed by the Subordinate Judge, 
Chalisgaon, in Miscellaneoua Application 
No. 67 of 1914, in Darkhast No. 1148 of 
1913. , 

' Mr. P. V. Kane, for the Appellant, 

Mr..N. M. Patwardhan (with him Mr. 

D. G. Virkar), for the Respondent. 


JUDGMENT. 

Scorr, C. J.—The appellants, being ag- 
grieved By the possession obtained by the judg- 
ment. creditor of family property ir whioh they" 
had an interest, and théy not being judgment- 
debt: rs, applied under Order XXI, rule 100, 
complaining of their dispossession by the 
judgment creditor. Upon that application 
the Court decided in favour of the judg. 
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.ment-creditor and dismissed the application. 
The question is whether the appellants 
are now parties against whom an order 
has been made under rule 101, who may 
institute a suit to establish the right which 
they claim to present : possession of the 
“property, and against whom in default, of 
‘a suit the ‘order is conolusive. In my 
opinion the order made against an appli. 
cant refusing him relief under rule 101 
is as much an order under that rule, as 


an order granting  him' relief would be. 
The rule is & re-production with certain 
alterations of part of sestion 334 of the 
Ccde of 1882, whioh provided that “at 


the Court finds that the ground mentioned 
in the first paragraph of the section exists, 
it shalt make an order that the applicant 
: recover possession of the property, and, if 
it does not find as aforesaid, it shall dis. 
‘miss "the application.” The words “it 
shall dismiss the application” are not to 
be found in the preseht Code, but that 


appaarg to me to be because they were 
“unnecessary. If an application is not 
‘granted it must be dismissed, but never- 


-theléss the order is made on the application, 
and I find it very difficult to hold that 
an order dismissing an application does 
not fall under the same rule as anorder 


-granting the application. If rule 103 
applies to the present case, as I think it 
‘does, then the appellants, though not 
parties to the suit and not judgment- 


debtors, cannot have an appeal under the 
general section 47. 


The question which has been re-argued 
at the desire of the Court is whether an 
order made upon an application under rule 
100 of Order XXI dismissing the appli- 
éaticn is an order “made under rule 101" 
within the meaning of those words*"in rule 
103. Mr. Patwardhan on behalf of the 
respondent has shown that the Legislature 
in enaoting the Code of Civil Procedure, 
and the rules framed thereunder, has 
constantly used the expression an order 
under rule so and so”, as coverfng both 
“the order which the ’ rale direots shall 
be made and a dismissal of the application 
for such an order. That appears from a 
perusal of Order IX. rule 9, read. with 
Order XLIII, rule 1 (6); Order IX, rule 
13, read with Order XL'II, rulé 1 (d; 
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Order XXII, rule 9, T swith “Gada 
XLIII, rule 1 (3); Order XXV, rule 2, read 
with Order XLIII, rule 1 ta); Order ‘xuf, 
rule 19, read with Order XLII, rule 1 
(t), and Order XLI, rule 21, read with 
Order XLIII, rule (#). We should violate 
& sound  prineiple. of construction if we 
were to construe the words "an order made 
under rule" in rule 108 of Order XXI 
in a different sense to the obvious 
construction to be placed upon the words 
"au order under rule" throughout: Order 
XLIII. Wedismiss the appeal with coste. 

BATCHELOR, J.—I agree that this is prob, 
ably the right construction of rules 1CO, 101 
and 108 of Order XXI, having régard 
to the corresponding provisions of the Code 
of 1882. But I mustsay for myself that 
I have some little diffioulfy in extracting . 
this conclusion from the words of rule 
101, and it seems to me that if we were 
to be guided by those words alone, 
there would be much forse in the argu- 
ment that the only order contemplated 
by this rule 101 is an order putting the 
applicant into possession of the property, 
so that an order refusing to put- the 
applicant into possession would be merely 
an order’ rejesting his application, and not 
an order falling under rule 101. It may 
well be, however, that the phraseology in 
rule 101 is to be explained by a desire 
on the part of the Legislature to abbreviate 
their language so far as possible and 
having regard to the provisions in the 
old Code, provisions which there seems to 
bave been no intention to vary, I agree 
that the appeal must be dismissed. 

Appeal dismissed. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
Civi, Revision No. 47 or 1917. 
, May 18, 1917, 
Present: — Mr. Rigg, J. C. 
MAUNG SAN BA—APPLIGANT 
versus | 
MAUNG LUN BYE— RESPONDENT. 
Civil Procedure Code (Act .V*of. 1908), O. XXI, rr. 
58, 63, s. 116—Order directing removal of - attachment 
—Regision, whether lies. 


- 
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u Where a deoree or order of a Subordinate Court is 
declared by the law to be for its own purposes final 
‘or conclusive; though by its nature provisional, aš 
‘subject to displacement by another decree in a 
more formal suit, the Court will have regard to the 
intention of the Legislature that promptness and 
certainty should in such cases be in some measure 
accepted instead of juridical perfection. It will 
rectify the proceedings of the inferior Court where 
the extrinsic conditions of its legal activity have been 
plainly infringed, but where the alleged or apparent 
error consists in a misappreciation of evidence or 
misconstruction of the law intrinsic to the enquiry 
and decision, it will respect the intended’ finality and 
„will intervene peremptorily only when it is manifest 
„that by the ordinary and prescribed method an 
adequate remedy or the intended remedy cannot be 
had, [p. 76, cols. t & 2. 

Shiva Nathajà v. Joma. Kashinath, 7 B. 841; 7 Ind. 
Jur. 656; 4 Ind. Deo. (x. s.) 229, followed. 

Case-law reviewed. . 

Certain lands were attached in execution of a 
decree. The respondent preferred an objection to 
the attachment, ‘and the executing Court, holding 
that at the time of the attachment the lands were 
in the possession of the objector and not of the 
judgment-debtor or some person in trast for him, 
directed the removal of the attachment. The decree- 
‘holder moved the Judicial Commissioner in revision 
on the ground that the exeouting Court had acted 
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with, material irregularity in not applying its: mind 
to the provisions of seotion 110 of the Evidence Act, 
and in not considering the evidence produced: 

Held, that the Judicial Commissioner could not 
interfere in revision, inasmuch as there had been no 
infringement of the extrinsic conditions of the lower 
Court's legal activity. [p. 76, col. 2.] : 


Mr. R. K. Baneree, for the Applicant. 


JUDGMENT.—This isan application in 
revision against an order passed by the 
Township Judge, Thazi, directing the removal 
of attachment on certain lands. The Judge 
held that the lands were in the ‘possession 
of the objector at the time of the attachment 
and not of the judgment-debtor or some 
persons in trust for him. San Ba’s grounds 
for moving this Court in revision are that 
the Judge has acted with material 
irregularity in not applying his” mind -to 
the provisions of section 110, Evidence Act, 
and in not considering the evidence produced. 
An objeetion is also taken to the amount of 
costs awarded. Rule 63, Order XXI, 
provides that where a claim or an ohjection is 
preferred, the party against whom an,order is 
made may institute a suit to establish the right 
which he’slaimg to the property in dispute, 
but that subject to the result of such suit, 
if any, the order shall be conclusive. The firs} 
point that has been argued at the Bar is 
whether any revision lies against ar order 
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'guoh.as the one passed by the Township 


Judge, and if it does lie, within what limits 
this. Court will interfere in revision. In 
Ittiachan v. Velappan (1) the Court appeared 
to think thatit had no power to revise 
orders in cases investigated under Order XXI, 
rule 58, but-the point was not argued and the 
opinion is merely an obiter dictum. In J. J. 


‘Guise v. Jaisraj (2) Burkitt, J., said that the 


rule of the Court was that if a.party applied 
to the Court io exercise its powers in 
revision, he must satisfy the Court that he 
has no other remedy open to him under the 
law to set right what has been done illegally, 
irregularly or without jurisdiction, In 
Ghulam Shabbir v. Dwarka Prasad (3) 
a Bench of the same Court interfered in 
revision on the ground that it was doubtful 


whether a separate suit would lie In 
the matter of sheoraj Nandan Singh v. 
Gopal Suran Narain Singh (4) and 


Monmohiney Dassee v. Radha Kristo Dass (5) 
the Caleutta High Court interfered in 
two cases where the Court had gong beyond 
the determination of the question of posses- 
sion only. The decisions proceeded appa- 
rently on the ground that the Court below 
had acted illegally in the exercise of its 
jurisdiction in directing execution to issue. 


In San Tun Pru v. Mi Ant Me (6) inter- 


ference with the lower Court's order was made 
for similar reasons to those given in the 
Caleutta cases. The latest reported: decision 
in Lower Burma is that of Mg. Tun U v. 
Palaniappa Chetty (7), where the learned 
Chief Judge said: “The course which the 
plaintiff should have purs ued is very clearly” 
indicated in rule 63 of Order XXI of the 
Code of Civil Procedure, which says that 
where a claim or an objection is preferred to 
an attachment, the party against whom an 
orders made may institute a suit to establish 
the right which he claims to the property 
in dispute, but, subject to the result of such 


e. 

(1) 8 M. 484; 8 Ind. Dec. (x. s.) 331. : 
* (2) 18 A. 405; A. W.N. (1898) 172; 7 Ind. Dec. 
(x. &): 979. . 

(8) 18 A. 
814. 

(4) 18 C. 290; 9 Ind. Deo. (x. s.) 193. 

(6) 29 C. 643. 

(6) 1 L. B. R. 180. 

(7) 27 Ind. Cas. 829; 8L. B. 
93. 


163; A. W. N. (1896) 18; 8 Ind. Deo. (x. s.) 
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suit,...the order shall be conclusive... With ` 


such plain provisions staring him in the 
face, it was sheer culpable negligence on 
the part of the Advocate.,.to incur the ri k 
of the plaintiff losing all remedy by filing 
the appeal and the application for revision.” 
The case does not decide that under no 
cirenmstances will revision lie. The only 


` reported decision in Upper Burma is -Maung 


Thaing v. Maung Thale Ni (8', where 
Thirkell White, J., said: In a case in whioh 
tbe Court of first instance has acted on 
insufficient materials, has dealt-with the 
case ina perfunctory manner or has given 
a decision whichis plainly perverse, this 
Court would be justified in interfering in 
revision.” None of the authorities seem to 
have been brought to the notice of the 
learned Judge, and I venture to donbt 
whether the law | id down correetly states 
the grounds on which revision is justified under 
section 115, Code of Civil Procedure. The 
most fully considered dedision that L have 
been,able tn find is that of a Fall Bench 
of the Bombay High Court in Shiva Nathaji 
v. Joma Kashinath (9), where the question 
referred for the decision of the Full Bench 

as, "Whether the High Court should exer- 
cise its extr&o dinary jurisdiction under 
section 622, Code cf Civil Procedure, or 
otherwise ou behalf of persons who feel 
themselves aggrieved by orders passed by 
Üouris...in cases in which it appears the 
law has specifically prescribed another 
remedy, by suit or otherwise.” After a 
very elaborate discussion of the authorities, 
*seven propositions were laid down of which 
the most important was the fifth, which 
is as follows: "Where a decree or order 
of a Subordinate Court is declared by the 
law to be, for its own purposes, final or 
conclusive, though by its nature provisional, 
as subject to displacement by another decree 
jn amore formal suit, the Court will have 
regard to the intention of the Legislature that 
, promptness and certainty should, in such 
* enses, be in some measure accepted instead 
of juridical perfection. It will recéify the 
proceedirgs of the inferior Court where 
the extrinsic conditions of its legal activity 


(8) U. B. f» (1897-01) II, 311. 
(9)7 B7341; 7 Ind, Jur, 050; 4 Ind, Deo. (N. s.) 
929, 
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have plainly been infringed, but where the 
alleged, or apparent, error consists in @ 
misappreciation of evidence, ar misconstruc- 
tion of the law intrinsic to the enquiry 
and decision, it will respect the intended 
finality, and will intervene peremptorily 
only when it is manifest that, by the 
ordinary and prescribed method, an adequate’ 
remedy, or the intended remedy, cannot be 
had.” The principles laid down in this 
decision were approved „in Sira Prasad 
Singh y, Kastura Kuar (10) by Mahmood, 
J., who described the judgment as ote 
deserving of the highest respect from the 
Indian Courts, and I think that it should 
be followed in this Court. In the preaent 
case, I see no reason why the petitioner 
should not resort to the ordinary remedy «by 
suit. It.ia not shown that there has been 
any infringement of the extrinsie condi- 
tions of the lower Court's legal activity. 
The Judge found after taking evidence 
that the lands in dispute were in the 
objestor’s possession on his own- acconnt 
and not on account of the judgment-debtor, 
and he had power to” decide the point. 
The applicationi for revision is dismissed. 
Application dismissed. 

(10) 10 A. 119 at p. 122; A. W. N. (1888) 26; 6 Ind. 

Dec. (N. s.) 80. : 


PUNJAB CHIEF COURT. 
Secon Crvit APPEATL No. 3127 or 1916. 
July 12, 1917. 

Present: — Mr. Justice Broadway. . 
RAM KISHEN —PLAINTIFF— 
APPELLANT 
versus 
ATMA RAM AND ANONHER—DEFENDANTS— 
RESPONDENTS. 

Appeal, second —Ignoring important piece of evidence, 
whether good ground— Mortgage effected by plaintiff's 
mother during his ainority—Suit for setting aside 
mortgage—Burden of proof. 

The face that an importanb piece of evidence hag 
been ignqred by the lower Appellate Court is a good 
ground for a second appeal. ‘L. 77, eol. 1.] 

Ine a suit for setting aside a mortgage gffected by 
the plaintiff's mother on his behalf during his 
minority the onus is on the- plaintiff to prove that 
jhe suit is within time. [p 77, côl. 1.] f 

Sreond appeal fram the decree of the 
Additional District Judge, Karnal, at Amd da, 
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;$ RAM PIARI V, NAND LAL, 
dated the 7th July 1916, affirming that of 
the Senior Subordinate Judge, Karnal, dated 

the 10th April 1916, dismissing the claim. 
` Mr. Manohar Lal, for the Appellant. 

Mr. Nand Lal, for the Respondents. 


JUDGMENT.—The suit out of which 
this appeal has arisen was instituted by 
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the plaintiff-appellant Ram Kishen to seb. - 


aside two mortgages effected by his mother 
during his minority. The suit was dismissed 
on the 10th April 1916 and an. appeal 
filed by him was ‚rejected by the learned 
District Judge, Ambala, on the 7th July 
1916, on the ground that it was barred 
` by limitation. The only point for deter- 
mination is whether the snit was barred; 
and that depends on whether the plaintiff 
has proved that he was under twenty-one 
when he instituted the case. The learned 
District Judge held, in my opinion rightly, 
that the onus of proving his age was on 
the plaintiff, and he came to the conclusion 
that this onus had not been discharged 
by him. This decision he came to after 
considering two documents produced by the 
plaintiff in support of his case, namely, 
(1) a certificate from the Head Master of 
his school showing that the plaintiff was 
bern on 22nd May 18957 and (2) an extract 
from a birth register showing that the 
plaintiff was born on 14th December 1895. 
Dr. Nand Lal on behalf of the respondents 
referred me to Shah Ara Begam v. 
Nanki Begam (1) and contended that the 
question as to the age of the piaintiff 
was purely one of fact and that, 
therefore, there was no ground for a 
Second appeal. As pointed out by 
Mr, Manohar Lal, however, on behalf of 
the appellant, the point taken before me 
was that a very important piece of evidence 
had been wholly ignored, namely, a state- 
ment made on 6th March 1916 by, Atma 
Ram, one of the respondents, This statement 
has, as a matter of fact, been ignored by 
the lower Appellate Court and has an 
important bearing on the question of age. 
I, therefore, consider that there was ground 
for a second appeal. According tó' this 
statement Ham' Kishen’s father was” said 


to have had two sons, and only two sona ` 


neither of whom -had died and the younger 


(1) 29 A, 29; 11 C. V. N. 130; 1M. L. T. 429; 9 
Bom. L., R. 80; 17 M. L. J, 82; 5 O.L. J. 4; 84 I. A. 1. 
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of whom. was the plaintiff, If, therefore, 
‘it can be held that the birth certificate 
dated 14th December 1895 referred to Ram 
Kishen, it is obvious that his suit is within 
time. A reference to that document, 
however, raises considerable doubt as to 
whether if related to Ram Kishen. The 
entry is in the birth register which is 
maintained in connection with the village 
Bajana Kalan, which is not the ancestral 
home of the plaintiff. It was, however, con- 
tended that the plaintiff's father was a patwart 
in that. village and that it was for that reason 
that the birth of Ram Kishen in Bajaua 
Kalan was registered in the register main- 
tained for that village. This, no doubt, 
would aecouut for the entry. Unfortunately, 
however, there is no evidence on the record 
to show that the plaintiff's father was in 
1895 a paíwari at Bajana Kalan. Again 
one would have expected that when an 
entry was recorded relating to the birth 
of a son to the patwar: of the village, 
the description of «the father would be 
given in the appropriate column as “patwari.” 
In the copy produced, however, although 
plaintiff's father’s name is correctly given 
as well as that of his father, nowhere 
is it entered that he was a patwari. Mr. 
Manohar Lal :contended that it was not 
absolutely necessary to enter the father’s 
description as patwari, but, in my opinion, 
this omission is a very strong point against 
the plaintiff.. 

In these circumstances I must hold that 
the conclusions arrived at by the Courts 
below are correct and I accordingly dismiss 
this appeal with costs. 


N 


Appeal dismissed, 





ALLAHABAD HIGH COURT. 
First Civi, Apegzan No. 51 or 1916. 
May 24, 1917. 

Present;— Mr. Justice Tudball and 
Mr. Justice Walsh. 

RAM PIARI— PraiNTIPF — APPELLANT 
verses 


NAND LAL—Dsrenpant—Respoypanr. 

Limitation Act (IX of 1908), s. 28, Sch. I, iri. 124— 
Adverse possession —Suit to recover property,@nd here 
itary ofice—Limitation, 
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One S. in 1881, by a deed dedicated certain pro- 
perby to an idol, and directed that he himself should 
be the sarbarahkar, and that after his death his heir 
and representative should succeed him as such. He 
also directed that the sarbarahkar should manage the 
property and out óf the profits thereof should supply 
funds to the pujari or priest. S. died leaving a 
widow and two daughters. In 1899 the defendant's 
father got into possession of the property assarbarahkar, 
and held possession for over twelve years and also 
acted as pujart.After his death the defendant succeeded 
him. The plaintiff, one of the daughters of S., sued 
for a declaration that she was entitled to manage 
the property as sarbarahkar and also for possession 
óf the property: 

Held, that the suit was barred under section 28 
and Article 124 of the Limitation Act, inasmuch as 
the possession of defendant’s father was adverse to 
the plaintiff both as regards the property and the 
oftice of sarbaruhkar, there being no distinction be- 
tween the two claims for purposes of limitation. [p. 
80, col. 2.] 

1 -Gnanasambanda Pandaya Sannadhi v. Velu Pandaram, 

23 M. 271; 2 Bom. L. R. 597; 4 O. W. N. 329; 271. A, 
69; 10 M L. J. 29; 7 Sar, P. C. J. ‘671; 8 Ind. Deg, 
(x. s.) 591 (P. C1), followed. 


First appeal from a decree of the Sub. 
ordinate J udge, Bareilly. 


[hg Hon'ble Dr. Tej Bahadur Sapru and 
Mr. Gulzar: Lal, for the Appellant. 

. Mr. Uma Shanker Bajpai, for the 
spondent. 

JUDGMENT.—This is a first appeal by 
a. plaintiff whose suit has been dismissed 
by the Court-*below as barred by timei 
The suit arose out of the following facts: 
The plaintiff is the surviving daughter of 
one .Munshi Shib Dayal. The latter's 
father or grandfather built a temple in 
Bareilly town and installed therein an 
idol. A priest was presumably appointed to 
preside at the worship in the temple. 

By a deed, dated 27th March 1881, 
Shib Dayal dedicated to the idol one- 
half of his landed property to meet the 
expenses of the temple. In the deed he 
laid it down that he himself shpuld be 
the sarbarahkar or manager of the pro- 
perty and that after his death, his heir 
and representative should succeed him as 
such. He directed that the sarbarahkar 
should manage the property and out of 
the profits thereof should supply, funds to 
the pujart or priest. He further laid it 
down that the pujart should have no right 
in the property and that his powers were 
limited to spending the funds supplied to 
him in''decorating the temple and arrange 
ing for the ceremonies therein and that 
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he was liable to *dismissal by the éarbaraké : 
kar. Shib Dayal died leaving à widow 
Musammaét Phula and two daughters; 
Musammat Sundar (the elder) and the plaint- 
iff Musammat Ram Piari. 

Musammat' Phula succeeded him and was 
in turn succeeded by Musammat Sundar. ag 
sarbarahkar. The latter, it is said, delegated 
her powers as sarbarahkar to one Kuar 
Sen and also appointed one Nathu. Ram 
as pujart, Shortly before -her death Koar 
Sen resigned his post. n 


"The half of Shib Dayal’s Drony left 
after the dedication, descended to his: two 
daughters for their lives in equal shares.: ,. 

On 10th November 1898 Musammat 
Sundar executed a Will by .which she 
purported to dedicate her half share-to 
the god of the temple and' "she lajds'it 
down that the sarbarahkar of this property . 
should be appointed by the residents and 
respectable people of the town of Bareilly 
and that the pujart also should be appoint- 
ed in the same manner, She did not lay.down 
a rule that her heir or representative or 
that any member of the family should have 
a right to be sarbarahkar. She died on 
November llth, 1898, the day ‘after «she 
had executed the Will. She was in her 
lifetime the lambardar of the dedicated 
villages. - As she was only the-life-tenant 
of the property ‘mentioned in ther Will, : 
she had no legal power to _dispose of: at 
as ‘she did. VRAC vy 


On November 30tb, 1898, Nathi "Ham 
applied to the Revenue Court to be appointed 
lambardar on the ground that he was ‘both 
pujari of the temple and sarbarahkar of’ the 
dedicated property. He clearly claimed to Be 
sarbarahkar. On 1dth Januáryi 1899. 
Musammat Ram -Piari, who was living in tlie 
next district, Moradabad, also applied to "bé 
appointed’ lambardar on the ground that 
under the Will of Shib Dayal she was entitled 
to the office of sarbarahkar. 


On 18th March 1899 a number of the 
inhabitants of Bareilly ‘town also applied to 
the Revenug Court asking that Kuar Sen 
or some honest respectable man should be 
appointed lambardar and sarbarahkar. They 
objected to Musammat Ram *Piari filling 
these posts and pointed out that she was 
contesting the validity of Musammat Sundar’s 
Will and the dedication made by her, 
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On 4£be '6th June 1899 the Revenue 
Court appointed. the idol as lambardar, 
under thé sarbarahkar-ship of Pandit Nathu 
Ram. 

From that time until his death on Septem- 
ber 25th 1914, i.e, for well over twelve 
years, Nathu Ram held possession of the 


property of the office of sarbarakkar and. 


apparently also'acted as pujari. Early in 
1899 [four of the respectable inhabitants 
of Bareilly out of those who applied to 


the Revenue Court for the appointment ‘of 
Kuar Sen as serbarahkar had instituted a 
suit No. 1 of 1899 in the Court of the 
District Judge against Nathu Ram for 
his removal from the post of trustee under 
section 539 of the old Code of Civil Proce- 
dure. 

Musammat Ram Piari applied to the 
Courf to be made a defendant tothe suit 
and she apparently claimed to be legally 
éntitled to be the sarbarahkar. The suit 
was dismissed, the Court holding that there 
was no ground for removing Nathu Ram 
from his post. It réfused to decide, as 
between Ram Piari and Nathu Ran, their 
éonflieting claims to the ‘office and pro- 
perty and referred the lady to a regular 
suit. This judgment was delivered on 5th 
February 1901. Then Musammat 
Piari brought a suit against the idol (No. 
513 of 1901) in the Court of the Munsif 
of Bareilly and she named Nathu Ram as 
guardian dd litem, of the idol. 
to have the transfer made by Musammat 
Sundar set aside and demanded possession 
of that property. 

In paragraph 6 of her plaint she stated that 
Nathu Ram had been appointed sarbarahkar 
and pujart of the idol and she, therefore, 
impleaded him. 


This suit she admittedly withdrew on 
December 23rd, 1901, (vide paragraph 
6 of her present plaint) because, as she says, 
she was persuaded to allow the property 
to remain and become the property of the 
idol. 
` Nathu Ram died on 25th September 
1914. The present defenddnt is, his 
son. He applied to the Revenue Court to 


-have his name recorded as serbarakkar ih 
‘the 


revenue papérs. The plaintiff objected 
and claimed to be entitled to the, post 
and possession of the dedicated property. 
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On 26th July 1915 the Revenue Coart 
finally decided in favour of the defendant. — 
Hence the present sui in which the plaint- 
iff seeks for -- 

(1) an injunction restraining the.defendant 
from interfering with the temple in any 
way and directing him to deliver to the 
plaintiff all the moveable properties apper- 
taining thereto; 

(2) a declaration that she is entitled to 
be manager of the temple and of the 
properties appertaining thereto with power 
to appoint the priest ; 

(3) possession of the dedicated properties, 
if the defendant be in possession. 

Among other defences the defendant 
pleaded that the plaintiff had lost all 
right to be manager or sarbarahkar, aud 
to possession as such of the properties 
by reason of Nathu Ram’s adverse possession 
of both office aud properties for over twelve 
years. 

He also pleaded that in regard to the pro- 
perty dealt with in the Will of Musanunat 
Sundar, the plaintiff had had at no time ¢ny 
legal right to the post of sarbarahkar, in that 
by the Will the power of appointment was 
given to the respectable inhabitants of 
Bareilly. 

The lower Court held that Nathu Ram's 
ádverse possession for over twelve years had 
destroyed the plaintiff's right and dismissed 
the suit. 

On appeal before us itis urged — r 

(1) that Nathu Ram’s possession was 
nob adverse having been with the plaintiff's 
permission; 

(2) that even if it were adverse, on 
his death no right accrued to the defend- 
ant, his son, but that the  plaintiif's 
right revived. It was urged that section 
28 of the Limitation Act, did not apply 
as the present claim was not a claim to 

property” within the meaning of that 
word as used in the section. 


In support of the lower Courts decree 
the respondent pleads that the adverse 
nature of Nathu Ram’s possession has been 
clearly established; that this is a eclaim 
to “property” and that in any event the 
appellant has no title to the one-fourth 
share dedicated by Musammat Sundar. In 
yegard to the first point we have been 
referred by the learned Advocate for 
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the appellant to the bold and unconvincing 
- gtatements of three witnesses who would 
ask the Court to believe that „Nathu Ram 
throughout th» time of his holding rendered 
accounts to the plaintiff through her 
husband and father-in-law. Neither the 
husband. nor the accounts have “been put 
forward and” in view ofthe litigation which 
followed the death of Musammat Sundar, we 
have no hesitation in rejecting this evi- 
dence and holding that Nathu Ram held 
adversely tothe present plaintif, : 

In regard to the second point, the plea 
that the plaintiff's right revived on the 
death of Nathu Ram and that section 28 
of the Limitation Act did not destroy her 
right is ove that caunot _be upheld in 
view of the decision of their Lordships of 
the Privy Council in Gnanasambanda 
Pandara Sannadht v. Velu Pandaram (1). 
The section 28 of the Limitation Act of 
1877 was worded exactly as is the section 
of the present Limitation Act. It is 
impossible to differentiate between that 
cage And the present one. 


The plaintiff claims the office of sarbarah- 
kar-ship as being the heir and representative 
of her father Ze, she claims the possession 
of an hereditary office. She also claims 
possession of tbe property in her capacity 
as sarbarahkar. Nathu Ram was in adverse 
possession of both, 

Similarly in the case quoted the claim 
was for the office and the property and . it 
was held that there was no distinction 
between the two claims in regard to the 
application of Article 124 of the Second 
Schedule and section 28 of the Limitation 
Act and that if there were, then Article 
144 would apply to the claim for the 
property. Both these Articles allow a 

i twelve years. 

E 1 s faintly urged that this°is nota 
claim to an hereditary office. If so then 
Article 120 would apply, which gives an 
even shorter period of limitation. In either 


evont section 28 applies, in view of the, 


ruling quoted. The office and the property 
cannot be separated. . 


3 M. 271; 2 Bom. L. R. 597; 4 C. W. 329; 27 I. 
DU EA J. 29; 7 Sar. P.O. J. 071; 8 Ind. Dec. 


A. 69; 10 M 
(x. s.) 591 (P, C.). M. 
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It is urged - that, section 28 cannot apply 
to the office of manager cr sarbarahkar, 
as it is not property. .This very plea 
was repelled by their Lordships of the 
Privy Council in that part of their judg- 
ment in whish they discussed on page -279 
of the report the extinction of the right 
of Chockalinga by reason of his failure to 
sue within three years of his attaining. 
majority and by the operation of section: 
28 of the Aot. Their Lordships were: of 
opinion that there is no distinction be- 
tween the office and the property of the 
endowment. 

The point is covered by authority binding 
upon us There are other decisions to be found 
reported as Manally Ohenna Kesavaraya v.. 
Mangadu Vardelinga (2), Alagirisamt Naickar 
v. Sundareswara Ayyar (3), Ramanathan 
Chetty v. Murugappa Chetty (4) and Py@igan- 
tam Jagannadha Row v. Rama Doss Patnaik- 
(5) which go to sapport the respondent’s: 
case. 

The appellant has, therefore, lost her right 
in respect to both sets of property, assuming 
but not deciding that she waa initially 
entitled as regards the endowment made by 
Musammat Sundar. 

The appeal must, therefore, fail and is- 
dismissed with costs. 


Appeal dismissed. 
(2) 1 M, 843; 2 Ind. Jur. 249; 1 Ind. Dec. (N. 8.) 
229. 
(3; 21 M. 278; 7 Ind. Deo. (N. s.) 552. 
(4) 27 M. 192; 13 M. L, J. 841, - 
(5) 28 M. 197. 


PUNJAB CHIEF COURT. 
Seconp Civit, Arrear No. 16 or 1917. 
July 12, 1917, 

Present:— Mr. Justice Broad way., 
HARI RAM — PrAINTIFF—APPELLANT 
versus 
MUTSADDI AND orgers— DEFENDANTS— 
RESPONDENTS. 

Evidence Act (I of 1872), s. 90—Ancicut document 
—Presemptiong—Date from which period of thirty 
yearseshould be reckoned. 

In applying the presumption allowed by section 90 
ef the Evidence Act, the period of thérty years must 
be reckoned from the dato onavhich the genuineness 
or otherwise of the docoment becomes the subject of 
proof, (p.81, col, 2.] 
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Minu Sirkar v. Rhedoy Nath Roy, 50. L. R. 185, 
followed. 

e Where, therefore, in a suit instituted on the 3rd 
July 1916, fora declaration of the plaintiff's pro- 
prietary rights in certain land which had been entered 
by the Revenue Authorities as shamilat and of which 
the plaintiff claimed to be in possession, the plaintiff 
based his case on a deed of sale alleged to be execut- 
ed in his favour on the 7th August 1885, and the 
defendant's pleas were filed on the 9th August 1915 
in which the genuineness of the document was 
challenged: ] 

Held, that the deed was, admissible in evidence 
without proof of execution, inasmuch as on the date 
on which its genuineness was challenged ib was more 
than thirty years old. [p. 81, col. 2.] 


Second appeal from the decree ‘of the 
Additional District Judge, Karnal, at Ambala; 
dated the llth May 1916, affirming that 
of the Junior Subordinate Judge, Karnal, 
dated the 22nd January 1916, dismissing 
the o suit. 

Mr. Manohar Lal, for the Appellant. 

Lala Rama Nand, for the Respondents. 

JUDGMENT,—The plaintiff-appellant in 
this case sued for a declaratory decree to 
the effect that he was the owner of certain 
land which had been entered by the Revenue 
Authorities as shamilat and of which he 
claimed to be in possession. The primary 
Court dismissed the suit on 22nd January 
1916 and an appeal to the District Judge, 
, Ambala, was also rejected on lith May 
1916. He has come up to “this Court on 
second appeal through Mr. Manohar Lal, 
and [ have heard Mr. Rama Nand on behalf 
of the respondents. 


It has been held by the Courts below 
that the plaintiff-appellant has failed to 
prove that he was in possession as owner, 
and on this question their decision is con- 
clusive. Mr. Manohar Lal based his case 
before me on a deed of sale alleged to be 
executed by Musammet Amin Kaur in 
favour of the  plaintiff-appellant on 7th 
August 1885. This deed of sale’ is un- 
registered, the consideration being Rs. 99. 
The learned District Judge has held 
that the deed was not thirty years old 
at the time of the institution of the suit, 
and that, therefore, the presumption attach- 
ing to ancient documents 'under section 
90 of the Indian Evidence Act did not 
apply, and *that there was no proof of 
the execution of -the deed itself. Mr, Manohar 
Lal frankly admitted that there was no 
‘proof on the record of the execution of 
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the deed in question, the soribe, the attest- 
ing witnesses as” well as the vendor being 
dead. He contended, however, that section 
90 of the’ Evidence Act applied to this 
deed, inasmuch as in applying the pre- 
sumption allowed by that section the period 
of thirty years must be reckoned from 
the date on which its genuineness or other- 
wise becomes the subject of proof. The 
suit in this instance was instituted on the 
8rd of July 1915 and that is the date 
up to whish the age of this document 
has been reckoned by the learned District 
Judge. The correct date I think should 
be as contended for by Mr. Manohar Lal 
(Menu Sirkar v. Rhedoy Nath Roy (1)]. Apply- 
ing that decision to this case, it would 
seem that technically the document was 
thirty years old inasmuch as the pleas of 
the defendants in the case were filed on 
the 9th August 1915 and it was in those 
pleas that the genuineness of this docu- 
ment was challenged. In these circumstances 
it seems to me that the learned District 
Judge is wrong in his view as fo the 
inapplicsability of section 90, Evidence Act. 
At the same time the presumption that 
‘is allowed by section 90, Evidence Act, 
‘only rendera the documenf admissible; its 
weight, however, would depend on the 
surrounding circumstances; and assuming 
this document to be admissible in evidence, 
I am unable to hold that the conclusions 
lower Courts on .the 
case asa whole are incorrect. Admittedly, 
there is no proof that possession of the 
land sold followed the sale. “Ib was pro- 
duced for the first time in 1903 before 
the Revenue Authorities and there it was 
held not to be proved. Inspite of this 
fact the plaintiff took no steps whatever 
to establish his claim and in these circum: 
stances I am not prepared to hold that 
the document can be regarded as wholly 
free from suspicion. In these circumstances 
the appeal fails and is dismissed with 
costs. | 

Appeal dismissed. . 
(1) 5 C. È. R. 135; á 
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BOMBAY HIGH COURT. 
Or1GINAL Crvin Jurispicrion Suit No. 1364 
or 1916, 

July 30, 1917. 

Present: —Mr. Justice Kajiji. 
BLANCHE EDITH CATES— 

PLAINTIFF 
versus 
MONGINI BROS.—Derenpants, 

Tort—Negligence—Damages, suit for— Burden of 
proof—Res ipsa loquitur, applicability of. 

The burden of proof in an action for damages for 
negligence rests primarily upon the plaintiff, who in 
order to maintain the action must show that he was 
injured by an act or omission for which the defend- 
ant is in law responsible, except inthe cases where 
law presumes liability from an act or omission 
immediately upon proof of its occurrence. That is 
to say, an exception tothe general rule that the 
burden of proof for the alleged negligence is in the 
first instance on the plaintiff, occurs whenever the 
facts already established are such that the proper 
and natural inference immediately arising from them 
is that the injury complained of was caused by the 
defehdant/s negligence. To these cases the maxim 
"res ipsa loquitur" applies. But in cases where ihe 
injuryis caused by the use of tackle or machinery 
for which the defendant is responsible, there is no 
immediate inference that the defendant is at fault. 
Bubifthe injury is traced directly to some defect 
in the tackle or machinery, then the defendant must 
show that the defect was one for which he is not to 
blame. [p. 83, col. 2; p. 84, col. 1.] . 

Hammack v. White, (1862) 11 C. B. (N. s.) 588; 31 
L. J C. P. 129; 5 L., T. 676; 8 Jur. (x, £.) 796; 10 W. R. 
280; 142 E. R. 926; 132 R. R. 687; Manzoni v. Douglas, 
(1881) 6 Q. B. D. 145; 50 L. J. Q. B. 289; 29 W.R. 
425; 45 J, P. 391; Byrne v. Boadle, (1868) 2 H. & C. 
"122; 33 L. J. Ex, 13; 9 L. T. 450; 12 W.:R. 279; 188 B. 

; R. 761; 169 E. R. 299; Scott v. Londomand St. Katherine 
Docks Company, (1865) 3 H. & O. 696; 34 L. J. Ex. 220; 
11 Jur. (x. s.) 204; 13 L. T. 148.13. W. R. 410; 140 R. 
R. 627; 159 E. R. 665; MacFarlane v. Thomson, (1884) 
22 Soc. L. R. 179; 12 R 282; Walker v. Olsen, (1882) 9 
R. 946; 19 Sc. L. R. 708, relied upon. 


Plaintiff went to take lunch in defendants’ restau- 
rant, and while she was taking her lurfch the 
electric fan suspended over the table at which she 
was sitting fell down and injured her left hand 
and shoulder. She sued the defendants fos damages, 
alleging that the accident was due to their negli- 
gence. It was found that the accident was due 
to some latent defect in the suspension rod of the fan, 
which could not have been discovered by the exercise 
of ordinary diligence and care : 


Held, (1) that the defendants were not required 
to exercise more than ordinary cautiog and skill; 
[p. 87, wol. 1.] 

Fawkes v. Poulson, (1892) 8 T.L. R. 725, relied 
upon, 

P) that there was no negligence on the part of 
the defendants, inasmuch as the acoident could not 
have been*obviated by the exercise of ordinary cares 
skill and caution on their part, and that, therefore, 
they werenot liable in damages.  [p. 87, col, 2.] 
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Mr. Strangman, Advocate-General, -and 
Mr. Davar, for the Plaintiff, 
Messrs. Jinnah and Kanga, for the Defend- 
ants. 


JUDGMENT.—The plaintiff, Blanche 
Edith Oates, a qualified midwife and sick 
nurse, has filed this suit against Mongini 
Brothers, owners of a restaurant in Bombay, 
for damages for the injuries sustained by 
her. It appears that-on the 4th May 
1916 the plaintiff and" her daughter went 
to defendants’ restaurant at about 1-30 p. M. 
for lunch. They took their seats at 
a table, whereupon a waiter switched on 
the electric fan which was suspended from 
the ceiling over that table. The plaintiff 
not requiring the fan asked the.waiter to 
stop it and as the waiter switched if off, 
it fell down with the motor dynamo and 
severely injured her left hand and shoulder. 
The plaintiff alleged that the fall of the 
fan must have been due to negligence for 
which the defendants are responsible. After 
she received the, injuries it appears that 
the plaintiff was under skilled medical 
treatment for a month, but in spite of such 
treatment the injury to her left hand per- 
manent]y affected her use of it. The fingers 
of that hand had thickened and the joints 
had become stiff and some of the fingers 
had been fractured, with the result that 
she was unable to use her left hand. She 
was thus not only incapacitated from carrying 
on her profession but was further incon- 
venienced by being deprived of the use 
of her left hand. Before receiving 
the injuries the plaintiff alleges that she 
earned as a midwife and nurse about 
Rs. 2,000 a year. She also said she suffered 
great pbysical and mental pain at the 
time she received the injuries and a month 
thereaffer. Under the  óireumstances she 
claimed Rs. 15,000 for damages and she has 
arrived at that figure according to the follow- 
ing particulars:— : 

1. On account of bodily injury sustained, 
the pain undergone and shattering of plainte 
iff's htalth, Rs, 7,500. 

. 


2, On account of medical expenses incurred, 
Rs. 330. . 


3. On account of pesuniary loss for not 
being able to carry on her profession for the 
regt of her life, Rs. 7,200. 
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Thé defendants, while'admitting the fall of 
the fan, denied that it was due to any 
negligenoe on their part. They said that 
the fall was entirely due to an accident 
for which they were not in any way 


legally liable to the plaintiff, however much. 


they regretted the injury caused to the 
plaintiffs hand. The defendants said that 
the accident was due to some latent 
flaw in the material of the suspen- 
sion rod, which could not be seen and 
could not have been discovered by the 
exercise of due diligence and skill. Im- 
mediately after the accident it appears 
that the defendants sent the plaintiff with an 
assistant of theirs to the E. G. Hospital, where 
the plaintiff’s hand was dressed and she there- 
after voluntarily left the hospital to go home. 
Tha next day after the accident the plaint- 
iff, her husband and daughter and some 
relations called at the defendants’ restaurant 
and the plaintiff informed the defendants 
that her hand had been dressed and her 
husband told the defendants that he was 
not a rich man and the defendants with- 


out admitting their liability and out of 
sympathy for her offered to share the 
medical expenses that might be incurred 


by her. A week or ten days after the 
plaintiffs husband called again and in- 
formed the defendants that the plaintiff 
was going to Uran and that she would 
be attended to by a doctor there. At 
that time the husband had a .piece of 
paper in his hand, in which there appeared 
certain figures which showed a total of 
about Rs. 220 as the expenses incurred. 
The defendants on that occasion offered 
to contribute Rs. 150 without admitting 
any legal liability on their part. The 
following evening the husband called again 
and asked for Rs. 300. The defendants 
told him that the amount was gxcessive 


and again offered Rs. 150 without prejudice. 


The offer, however, was not accepted and 
the husband left the place. The defend- 
ants further disputed the amount of the 
damages and did not admit that the earnings 
were Rs. 9,000 a year as alleged By her, 
They further contended that the fhjury 
to the plaintiff was not of such a natuxe 
as would incapacitate her from carrying 
on her profession for life and that the 
plaintiff had very much exaggerated her 
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injuries. Hence the present suit. The 
following issues were raised:— . 

1. Whether the fall of the fan was due 
to any negligence on the part of the de- 
fendants, as alleged in paragraph 3 of the 
plaint? 

2, Whether the fall was not due to the 
latent flaw in the material of suspension 
rod which could not be seen or could not 
be discovered by the exercise of due dili- 
gence, as alleged in paragraph 3 of] the 
written statement? 

3. Whether the defendants are liable in 
any and if so, in what damages? 

On this Counsel for the plaintiff contend- 
ed before me that the onus lay on the 
defendants to’ prove that there was not 
negligence on their part, whilst Counsel 
for the defendants contend that the onus 
lay on the plaintiff. The burden of proof 
in an action for damages for negligence 
rests primarily upon the plaintiff, who in 
order to maintain, the action must show 
that he was injured by an act or omis- 
sion for which the defendant is in “law 
responsible [see Hammack v. White (1) and 
Manzoni v. Douglas (2)], except in the cases 
where law presumes liability from an act or 
omission immediately upon proof of its oecur- 
rence. Thatis to say, an exception to the 
general rule that the burden of proof for the 
allegel negligence is in the first instance on 
the plaintiff, occurs whenever the facts 
already established are such that the pro- 
per and natural inference immediately aris- 
ing from them is that the injury complained 
of was caused by the defendant’s negli- 
gence: see Byrne v. Boadle (3) and Scott v. 
London and St. Katherine Docks Co. (4). To 
these cases the maxim “res ipsa loquitur" 
applies. But in cases where the injury is 
caused by the use of tackle or machinery for 
which the defendant is responsible, there is 
no immediate inference that the defendant is 


(1) (1862) 110. B. (x. s.) 688; 31 L. J. C. P. 129; 
5 L. T. 676; 8 Jur. (N, s.) 796; 10 W. R. 280; 142 E. R, 
926; 132 B. Re 687. 
(2) (1831) 6 Q. B. D. 145; 60 L.J. Q. B.289; 29 
W. B. 425 45 J P 891. i 
(3) (1863) 2 H. & O. 722; 33 L. J. Be. 13; 9 L. T. 
450; 12 W. R. 279; 133 R. R. 761; 159 E. B, 299. 
(4) (1865) 3 H. & C. 593; 34 L. J. Ex. 220; 11 Jur. 
a (3. 8.) 204 18 L. T. 148; 13 W. R. 410; 140 R. R. 627; 
159 E. R. 665. 
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at fault. MacFarlane v. Thomson (5); 
Halsbury’s Laws of England, Volume XXI, 
page 441. On this I held that the onus 
was on the plaintif. But if the 
injury is traced directly to some defect 
in “the tackle or machinery, then the 
defendant must show that the defect was 
one for which he is not to blame: see 
Walker v.-Olsen (6). Therefore, the question 
which I have to consider is, are the defend- 
ants, Mongini Brothers, guilty of any 
negligence? The fan in question was 
originally purshased from Jost & Co. It 
was of German make. It weighed about 
50 lbs, and had four wooden blades. This 
was first fitted up about nine years ago 
on the ground foor premises of the 
defendants in Churck Gate Street. When 
the defendants extended their premises to 


thé first floor also the original rod 
was found short, so Messrs. Osler 
and Co., who had the installation, supplied 


another rod 3i ft. long, one in dispnte, 
&nd fixed the same fan to it. It remain- 
ed “there till March 1914 when it was 
rémoved tó Esplanade Road premises by 
Cromptons and it remained there till the 
fadcidént. At first Messrs. Crompton and 
Oò. looked after the fang at Mongini's 
But since May 1915 this contract was 
fZiven to Messrs. Osler and Co., whose 
men went once a week on a Saturday to 
examine the fans. The rod in question 
was an iron gas pipe a slot being diametrical- 
ly out at the end 7/32 inch, and a l/8 inch 
&plit pin passed through the hole drilled 
in thefan shield and passed through the 
slot. There was 3/32 inch for play between 
the slot and pin. How does the plaintiff 
attempt to prove that the defendants were 
guilty of negligence? They have called 
two expert witnesses. The first is one 
Mr. R. G. Hyams, Assistant Efeotrical 
Engineer; Publie Works Department. He 
in his evidence says: 

"I have seen thousands of fans; never 
Seen a fan like the one in suit with a 
slot in the shaft. ‘The method of boring 
a slot isnot as good as the method "of boring 
a hole. 1 am not surprised at the break, 
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it was to be- expected owing to the thin-, 


"(8) (1884 29 Sc L. R. 179; 12 R. 232. 
. (6) (1852) 9 R. 946; 19 Sc, L. R, 708, 
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ness of the metal. Pipeis too thin for the 
weight of the fan. Ordinary mode of 
suspension is pin through a hole.  Owirfg 
to the extreme thinness of the metal the 
break took place. This is the chief canse, 
no other cause. If the metal had been 
of proper thickness and the elot had not 
been, then most probably accident would 
not have occurred. I cannot see any defect 
in the metal of the rod. 1 would have 
noticed the defect if I had seen im- 
mediately after the break. I consider it 
unsafe fora person to use a fan like one 
in suit because metal of the rod is too thin. 
This is the primary cause. A fan witha 
hole and pin is much stronger." 

So according to this expert, thinness of the 
metal isthe primary and only cause of the 
accident. It will be observed that acoord- 
ing to him if the metal had been of proper 
thickness for the weight which is 50 lbs., 
then most probably the accident would not 
have occurred. lt must be observed here 
that Mr. Watson and Mr. Simkins and 
Mr, Minnit, the expert witnesses for the 
defendants, all depose that the metal of the 
rod and threads init are of the standard 
dimensions and that according to the 
evidence of Mr. Temple, the Foreman in 
the Great Indian Peninsula Railway Work: 
shop who had made certain experiments 
with rods similar to the rod in dispute, it. 
would require a weight from 3 tons and 
15 owts. to 13 tons to wrench the socket 
from the pipe, US 

The second expert witness for the plaintiff, 
Mr. Wise, General Manager of Messrs. Jost 
& Co., in his evidence, says: “I have not 
Seen in Bombay or elsewhere a fan with a 
rod and a slot." His reasons for happening 
of the accident are: — 


1. Weakening of the parts due to 
there being slot. 


2. Movement that takes place in 
starting and stopping which brings the 
split‘ pin up with a jerk against cne of 
the two pieces, 7. e, sides of the slot. 

3. Brokef pieces work out its original 
position in the thread towards tbe pin 
there being clearance then €hat action 
slackens the other side'and the whole 
fan body can slip off. 


According to him the accident would 
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"ot have happened if the rod had been 
without a slot:— 

"Cause of the breakage is slot at the 
end of the rod and the pin which is smaller 
than the slot, It brought jerk every 
time and one day it gave way. I say the 
thinness is a contributory cause. Thinness 
‘oF metal is not the only primary cause 
of break, If the rod is very properly 
screwed and tight ft it will not move. 
Ifit was properly screwed and fit the pin 
‘would remain dormant notwithstanding 
the play. It ia difficult to make out now if 
the breakage was dueto the defect in the 
metal. Itcould have been. detected if it 
had been examined at the date of the 
accident,”, 


From the evidence both of Mr. Hyams 
and Mr. Wise this surely is clear that if 
"they had examined the rod immediately 
after the accident, they would have been 
in a position to say whether breakage 
was due to the defect in the metal. Further 
it is also clear that if the metal is not 
thin for the weight or is of standard 
.dimensiong and that if the rod was properly 
screwed and tight fit, the pin would remain 
dormant and the rod with a slot would 
be of no consequence. Further they would 
consider a rod without a slot and split pin 
better and stronger. But this proposition 
is conceded by all, but the question for 
determination is not what is better or 
stronger or both but whether the rod in 
dispute, suspended and attached as it was, 


was not perfeotly and reasonably safe. Can 
Mongini Brothers, the defendants, be 
blamed for haying allowed such a 


rod to be put upon their premises? Mr. 
Wise, as I have said above, has admitted that 
if the rod was properly and tightly screwed 
and tight fit, then the pin would got affect 
‘the slot in any way at all Then why 
assume that the rod was not properly screwed 
in? This fan was put up in 1914 by Cromp- 
tons’ people, and Mr. Watson says he had 
tested it after it was put up and the fan 
stood there for three years before the d'ocident. 
Mr. Simkins says in his evidence that the 
screw was, not disturbed for eight yeprs. 
Short rods are taken down from the ceiling 
instead of from the motor. Mr. Simkins in 
hir evidence further says that short rods are 
never unscrewed from the motor; Red in 
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question was never unscrewed as far as he. 
remembered, Mr. Mongini in his evidence 
also states that the rod had not been taken 
out when the fan was removed from the old 
to the new premises. Therefore, | hold that 
the fan in dispute was properly put up in 
1914. Now in order to prove that the break- 
age was due to latent defect in the metal 
of the rod and not to the negligence of the 
defendants, they have called three expert 
witnesses: first is Mr. J. H. Simkins, Manager 
of Messrs. Osler & Co. , Electrical Contractors 
of repute in Bombay. He in his evidence 
says:— 


“I know the fan in suit. I was in Poona 


on the day of the accident. On the second 
day I returned. I went to see it at Mon- 
gini’s. I found that the one side of the slot 


had broken off and remained inthe motor, 
The portion broken showed on the other side 
of the pipe at the root of the thread a thin 
line of newly broken 'ear metal. The 
portion abont the centre on the inside of the 
break showed about a quarter of ag inch 
what was apparently an old crack or flaw in 
the metal. I concluded that was an old flaw 
of the manufacturers of the pipe as it was 
inside without being an the outside, The 
flaw sould not have been detected by any 
skilfui engineer even if the rod had been 
unscrewed. It would not have been visible 
as it wason the inside; evan if it was on 
the outside it could not have been visible 
withont magnifying glasses, I do not know if 
anything conld have bean done to haye 
prevented breaking. It could not have beep 
detected by any method that suspension rod 
was at fault, In my opinion the breakage 
is due to flaw in the metal in the inside of 
the pipe." 


Mr, Simkins' reasong for coming to the san- 
elusion “that there was a latent flaw in the 
rod are these: Tke portion broken showed 
a new break of clean metal. Near the centre 
and inside of the rod tha width of the clean 
metal was rednoed to just a few speaks of 

white metal. These few specks showed on 
the outsife atthe root of the threads. Jn 
the inside of the rod the metal was of a dark * 
oxydised rusty colgnr, the same asit was 
then. The flaw might have been due to 
an old crack or to a faulty piece, eof metal, 
It is true that Mr. Simkins is an Electrical 
and not a Mechanical Engineer, but has pras. 
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tical experience in mechanics. He struck 
me as a truthful witness and his evidence 
I am prepared to accept. 
The most important witness for the defend- 
ants is Mr. H. M. Watson, General Manager 
of Messra. Crompton & Co. He is an Eleo- 
trical and Mechanical Engineer. He examined 
‘the fan within a week of the accident. He 
supports Mr, Simkins., According to him the 
„accident was due to a latent flaw in the fan. 
‘An examination of’ the broken part showed 
‘bright metal over the part of the break and 
. Black oxide over the rest. The latent flaw 
could not have been discovered by any ordinary 
“method of examination if the rod had been 
‘unscrewed from the motor. There was noth- 
ing to put one on the track that there was 
flaw if he was ordinarily examining. The fac- 
tor of safeby would in ease of 50 Ibs. weight 
i work out at 60 to 1. Slot initself isnotenough 
‘to. ‘make it unsafe. A split pin prevented 
‘the motor from being unscrewed and did not 
make it, the least, unsafe. He does not 
‘thik, that the primary cause of the breakage 
‘was due to the thinness of the metal. It had 
absolutely nothing todo with it. The latent 
flaw was probably due to a piece of scale. 
‘According to Mr. Watson whose men super- 
vised the installation in Esplanade Road and 
he was present when it was tested, the rod 
in suit when it was originally fitted up was 
‘a good tight fit. There. was a play but it 
"as unobjectionable. Ifthe dent had been 
caused by the pin there would be a mark 
on the pin. There is no markon the pin. 
The dent on the piece had absolutely nothing 
todo with the break. Mr. Davar for the 
plaintiff has suggested that Mr. Watson never 
examined the fan within a week after the 
accident as alleged by him and asks that his 
evidence not only relating to this but the 
whole of it should not be believed. * Having 
regard to the evidence of Joseph, an assistant 
of the defendants, 1 hold that Mr. Watson 
examined the fan as deposed to by him and 
Í see no reason to disbelieve his evidence, 
‘but-I-must add that Mr. Waston impressed me 
mostfayourably. in my opinion hif evidence 
" should be accepted without any reservation. 
The third and last expert called on behalf 
of the defendants was Mr. John A. Minnit. 
-He is a Mechanical Engineer, pure and simple. , 
‘He has examined the rod and fan in suit. 


< He says:— 


i defendants’ 
plaintif made 
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"In my opinion the cause of the breakage 
is probably due to defect in the material which 
occurred during course of manufacture of the 
rod. The primary cause of the breakage is 
dueto flaw in the material probably caused 
by a soale in process of manufacture. The 
rod is not unsafe for the motor in suit 
because of the slot. I consider (that 
the rod was absolutely safe when 
screwed to the motor in suit. The split pin 
had nothing to do with the accident. Split 
pin is put in as a precaution from the motor 
unscrewing from the rod. Split pin is not 
put for any other reason. The dent in the 
broken piece is not caused by the split pin. - 
Thinness of the metal of the rod had noth- 
ing to do witb the breakage. It is more than 
sufficient. The method of suspension gf rod 
in suit is not unsafe. It would be too safe to 
havea rod witha hole and pin. It is true 
that Mr. Minnit examined the fan eight or 
nine months after the accident. It is possible 
but extremely difficult to locate the flaw 
at theend of eight months. Theory of flaw 
is not a surmise.” . 


In his opinion the only feasible cause of 
the fall is latent flaw. The rod is of standard 
dimensions. Counsel for the plaintiff 
complained that the theory of latent defect 
was not put- forth till the very late stage, 
nay, till the written statement was to be 
filed. It is perfectly true that it was not 
mentioned in the sorrespondence but then 
it should be borne in mind that the 
correspondence ceased after 29th May 1916; 
but the suggestion that it was an after- 
thought has no foundation at all, as it is 
perfectly clear from the entries Exhibit 
No. 11 put in from Mr. Darasha’s diary 
that Mr. Mongini had told him on 27th 
May 1916 that Mr. Simkins’ opinion was 
that the accident was due to latent defect 
and that report was called for and that Mr, 
Darasha had the report on 29th May 1916, 
I hold that it was not an afterthought, In 
the course of the, cross-examination of 
Witnesses, Mr. Davar for the 
several suggestions from 
which the Court is asked to infer negligence 
on the part of the defendants, “and these 
may be shortly summarised as under:— 


1, Rain water might have got into the 
suspension rod from the geiling, 


c ` 


s 
Vol. XLII} . 
^ CHANDA SINGH t£. JIWAN SINGH. 


INDIAN 


2, Constant serewing and unscrewing would 
weaken threads. : c 
* 3. Workmen carried this fan from Church 
Gate Street to Esplanade Road carelessly 
and with jerks, 


4. Wrong leverage was put on whilst 
forewing. 4 

5. Dent on the piece broken. 

Let us consider whether there is any 


evidence to support any of these suggestions. 
Not only there is not an iota of evidence to 
support them but allthe evidence there is 
is the other way. On the evidence I hold 
that the fall ofthe fan was not due to 
any negligence on the part of the defendants 
but it was due to the latent defect in the 
metal of the suspension rod and that it 
was accident, pure and simple. The question 
then arises, could the defendants, who are 
restaurant keepers and are in a position 
of invitees, have obviated this accident -by 
exercise of any ordinary care, caution and 
skill? This was not a case where more than 
ordinary caution and skill were required 
from the defendants and this is clear from 
Fawkes v. Poulson (7). Lt will be re- 
membered that the defendants hai a con- 
tract with Messrs. Osler & Oo. dated May 
19!5, under which the fans in their premises 
had to be examined once a, weak and for 
this purpose Osler & Co. sent Moreshwar 
Ganpat. He went every Saturday tò examine 
the fans at the defendants. He says:— 
“Firat I remove the dast, then oil the fans 
and then see whether the carbon brushes 
wera in good contact with the ascumalator 
and then ses ‘if the blades were properly 
screwed on and whether the pin and rod 
were in order. After tho inspection was 
complete { -used to hang on the fan to see 
if it was tight. Then I started the fan. 
When I went to examine [did all these 
things. Inspection lasted an hour or bour 
and half. I went onca a week on a Siturday. 
linspected on 29th -April 1916 six days 
before the accident. I found threads of one 
or two rods of the fans in the outside room 
looss and I reported this. Suspegsion was 
properly examined.” z . 


From jhis to my mind it is perfgotly 
olear that on the 29th April 1916 six 
days before the accident the fan in dispute 

. 
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was passed as  3ound and found screwad 
perfectly tight, otherwise Ganpat would 
have reported it to his master as he did 
in respect to others. It is true that except 
Osler nobody imported fans with slotted 
rods. But such have been imported in 
large numbers and even put up in Govern. 
ment offices. They had imported very 
large numbers and never had a complaint. 
They have been discontinued by the manu- 
facturers no& because they are less safe but 
because they are more expensive, and in the 
present state of competition it is not sur- 
prising. There is no doubt that it is easier to 
fit up a fan with a slotted rod than a fan 
with a rod and a pin according to Mr. 
Simkins’ evidence. During the last nineteen 
years Osler have imported over 25,800 fans 
of this type and every fan that came from 
Spranges Eleotris Company of America 
hada slotin the rod. It appears that 
over 15,000 had been sold and fitted up and 
no complaint of itsfall had been reported. 
Isa person bound to supply latest designs 
and inventions? Answer is no: see ‘reat 
Western Railway Oampany v. Davies (8). 

The result is that I hold that there was 
no negligence on the part of the defendants 
and that the accident could not have been 
obviated by the exercise of ordinary care, 
skill and caution on the part of the defend- 
ants. This being the oase, it is unnecessaty 
toga into the question of damiges. The 
result is that the suit must ba dismissel 
with costs. 


Suit dismissed. 
(8) (1879) 39 L, T, 476. 


COURT OF THE FINANCIAL COMMIS- 
SIONER, PUNJAB. 
R&vEsvug Revision No. 83 or 1916.17. 
May 7, 1917. 
Present: - Mr. Maynard, F. C. 
CHANDA SINGH AND OTHERS— PLAINTIFFS 
e 


— PETITIONERS 

versus 2 > 

JIWAN SINGH AND OTHERS—DEFENDANTS — 
: RESPONDENTS. 


Punjab Tenancy Act (XVI of 1887), s. 59—Occupancy 
holding, joint—Death of one tenant without heirs— 
Landlord, right of. 


~ 


* eultivated partly in 
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. A, joint tenancy in ihe.case of an occupancy hold. 
ing implies that condition of undivided enjoyment 
ét an occupancy tenancy, which, under Punjab 
Yenancy Law, oporates to prevent a landlord ‘from 
claiming possession ofa share in such à tenancy on 
the death of one of the undivided tenants, and must 
be distinguiehed from the joint estate of Hindu Law 
which regulates the rights of joint owners and their 
heirs inter se: [p. 89, col. 1.] 

As regards the landlord, the joint tenants of a 
holding, even though it was not held by a common 
ancestor, must be regarded as a single tenant, and 
as long hs any of them or the descendants of them 
survive, the landlord cannot claim the share of any 
tenant whose line has died out. [p. 88, col. 22 

Mohrw v. Mutasaddi, 109 P. R. 1894, followed. 

Where two persons bought an occupancy holding 
jointly in equal shares, and cultivated it partly in 
common and partly separately, there being no actual 
partition of their shares: 


Held, that the tenancy was joint, so that on the. 


death without heirs of one of the tenants, his share 
‘would ‘devolve on the other tenant or his heirs, and 


. ot'on the landlord. [p. 90, col. 1.] 


Civil revision from 
‘Commissioner, 
November 1916, 

The Hon'ble Pandit Sheo Narain, R. B., 
‘and Mr. Nand Tal, for the Petitioners. 

“Mr, Badr ud- Din Qureshi, fór the Respond- 
ents. 


ORDER.—I hdve heard Pandit Sheo 
Narain for the applicants and Mr, Badr- 
ud-Din Qureshi for the respondents. 

Bishan “Singh and Karam Singh bought 
the occupancy rights in an area ‘of some 
62 bighas for Rs. 600. The deed says 
that they made the purchase in equal 
shares. The same phraseology is employed 
in the mutation sheet and in subsequent 
Records of Rights. They held jointly, and 
common and partly 
separately. Karam Singh died withont issue 
in July 1914. Before his death he executed a 
deed of gitt (which is certainly invalid, having 
been made without consent of the landlord) 
in:favour of the sons, of Bishan eSingh 
(who was already dead, and on whose 
death ‘mutation of his rights had taken place 
in favour of his sons). In this deed the 
land gitted was described as “32 bighas, 1 
biswa my own share, out of 64 ‘bighas, 8 

visw s, that is to say 62 bighas, 18 biswas, 
- opoupaney and 1 b?gha, 11 biseas non-ooeu- 
pansy.’ 

The landlords sued for possession of 31 


the order of the 
Jullundur, dated the 21st 
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.exelude the sons of the joint tenant. 


‘the principle underlying that 


(1912, 


withont heirs. They Lave been unsuccessful 
up to the Court of the Commissioner, who 
held that it was for them to prove thit 
the tenancy was not a joint one, that 
they had failed to do so, and, there- 
fore, that the Collector's finding that 
the sons of Bishan Singh succeed by right 
of survivorship must be upheld. Against 
this order tbey apply for revision. 

Jt has been very strongly urged before 
me that tbe effect of the ruling given 
by the Commissioner, upholding the Collec- 
tor in this case, must be to debar the 
sons of an occupancy tenant, who held 
his tenancy jointly with & brother or other 
relative or relatives, from succeeding to 
their fatber’s share in the tenancy on 
his death. A ruling was at one time 
given by the Punjab Chief Court *[in 
Ahmad Din v. Haji (1)] laying down the 
principle that in a joint tenancy each 
tenant is the heir of the other, to the 
exclusion of other heirs. This came under 
discussion by the Full Bench in Mohru v. 
Mutsaddi (2), and Rivaz and Roe, JJ., 
observed that the principle thus laid down, 
if pushed £o its logical conclusion, would 
Mr, 
Justice Roe reviewed the former decisions 
and pointed out that what they bad really 
affirmed was something very different. it 
was that; es regards the landlord, the joint 
tenants of a holding, even though it 
was not held by a common ancestor, are 
to be regarded as a single tenant, and 
that, as long as any of them or the des- 
cendants of' them survive, the landlord 
cannot claim the share of any tenant 
whose line has died out. Roling Ahmad Din 
y. Haji (1) was overruled. 


The explanation thus given in 1894 -of 
Beries of 


'fulings from 1868 onwards, by whióh the 


- by, Sir C. L. Tupper, 
: ment, Agar Singh v. Dhana (3). . n all „ibe 


~-bghas, 0. bisiras, on the: ground that the '' 


u eupanoy * rights in this area have. been 
cxtinguished by the death of Karam Singh 


* 


survivorship rights of joint tenants of ocen- 
pancy land were asserted ogainst ` the land- 
lord’s claim to re entry upon the death of 
one of them, without affecting the' rule of 
successien to thè undivided shares ‘of “the 
tenants and their heirs inter se was adopted 
in . Revyenne.-,judg- 


o 
. an 


(1) 56 P. R. 1887, 
(2) 109 P. R. 1894. 
(3,8 P. R. 1902 Rev; 11 P. L, R, 1908, 
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subsequent rulings of "the Punjab Chief 
Ccurt and of the Allahabad and Calcutta 
Migh Courts which have been cited before 
me by the Ocunsel for the applicants, I 
have not found any departure from the 
principle. It is true that the Courts habi- 
tually describe joint tenancy as an estate 
of a highly technical nature, involving 
conceptions peculiar to English conveyances, 
and that they show themselves averse from 
recognising its existence except in a joint 
undivided Hindu family; but in taking this 
attitude they ae always dealing with the 
rights of so called joint tenants and their 
heirs 7) fer se, and it has never been the 
&pproved view of the Punjab Courts that 
joint tenancy, in this special and highly 
technical ‘sense, exists among occupancy 
tenants in this Province, It is perhaps. 
unfortunate that the same phrase which 
describes the technical estates known as 
joint terancy to English conveyancing should 
.be employed, for lack of a more appro- 
priate form of words, to characterise that 
condition of undivided enjeyment of an 
occupancy tenancy which, under Punjab 
Tenancy Lew, operates to prevent a land- 
lord frem claiming possession of a share 
in such a tenancy on. the death of one 
of the undivided tenants. They must be 
understood to be two different things. 


In these circumstances I am not concerned 
to distinguish between a joint tenancy and a 
tenanecy-in-ccmmon. The facts in , this 
case are ilat the tenants are described in 
the Records of Rights are tenants ba hissa- 
$-brabar in equal shares, that similar 
language was employed in the deed of 
sale by which they obtained the tenancy, 
and that they. cultivated partly separately 
and partly in common. The entry of shares 
in a deed when one of the parties*consists 
of more persons than one is a mere piece 
of bond-writer's routine, having no. signi- 
ficance except that the persons concerned 
will claim to divide the rights concerned 
in certain stated proportions if every they 
do divide them. The action of the regenue 
cficials, who prepare a mutation sheet and 
thereafter incorporate the attested mutatich 
iu the Records cf Rights, is taken under 
executive instructions which require 
io state shares: and the significance of 
such recorded shares is that they are ean 
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indispensable guide when partition is claimed, 


not that there ia already any sort ot 
inchoate division between the interests of 
the co-sharers. As to the cultivation of 
the land partly separate and partly in 
common, that is an inevitable sequel of 
particular agricultural conditions, the loca. 


tion of particular fields or the requirements 
of a particular crop or a particular type 
of cultivation: and the fact that part of 
the land was sometimes cultivated sepa- 
rately (this was so in 169899 but not 
1906-1901) is no way affects the status 
of the tenants in their relations to the 
landlord, being purely a matter of con- 
venience and varied from time to time 
as such. 

In Civil judgment Bhorta v. Bhoru (4), 
Rattigan, J., distinguisbed between what he 
there called a joint tenancy and a tenancy-in- 
common, for the purpose of deciding whether 
a particular holder at a particular time 
was "joint," in the folowing manner. 

"Iu a joint tenancy for the cultivation of 
land”, he wrote, “it would be impossible to 
predicate what particular portion of the 
undivided land which formed the subject of 
the tenancy appertained to each tenant.” 
Smyth, J., who concurred in the decision, 
observed that the tenants "held the land 
jointly. Ail three of them combined, and 
not either of them singly, constituted the 
tênant of the entire holding, and, partition 
not having been effected, had an interest in 
the whole.” Sir C. L. Tupper, in the 
judgment of 1902, already cited, made 
actual and effective partition the test by 
which the claim of a tenant to succeed by 
survivorship, as against his landlord's claim 
to re-entry upon the decease of a co-sharing 
tenant, «as to be judged: and this is the rule 
to be fqllowed in the present case. Bishan 
Singh and Karam Singh were co.sharers 
in the acquisition of the tenancy, and they 
and Bishan Singh’s sons, after Bishan Singh’s 
death, were co- -sharers i in the enjoyment of it, 
whether technically “joint” or “in common” 
isa question which I am not here concerned 
to decide. No partition between them ever 
took place. That they were contingently 
entitled to particular specified shares in the 
event of a partition taking place, in no way 
That they ‘sémetimes 


(4) 86 P. R. 1883. š 
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but not invariably, cultivated . separate 
plots, is alsoa matter of no significance, 
because it is a matter of ordinary cultivating 
routine. The- landlord: is not entitled to 
possession of Karam Singh's share upon 
his death by extinction of the occupancy rights 
in that share, because the tenancy as à whole 
continues, as against the ee to be the 
of the surviving tenants. 
Bapa Application rejected. 


UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT, 
Orvis Revision No. 249 or 1916. 
June 18, 1917. 
Present:—Mr. Rigg, J. C. 
SANTA —DEGCREE-HOLDER 
versus 

i BATTERSBY —JUDGMENT-DEBTOR.. 
is (44 & 45 Vict, C. 58), ss. 144, 136 —Civil 
Procedure Uode (Act V of 1908), s. 60 (1) —Ezecution 
__Non-commissioned officer, pay of, whether liable to 
AEN a EE officer is merely a soldier and 
is not an “officer” within the meaning of section 136 
of the Army Act, and, therefore, the pay of such officer 


is, under section 144 of the Act, exempt from attach. 
? 


ment in execution of a decree of a Civil Court. [p. 
91, col. 1.] 
Mr. M. H. Lutter, as Amicus Curie. 


JUDGMENT.—This is a reference by 
the Township Judge, Bhamo, as to whether 
the pay of a non-commissioned officer in 
charge of the Supply and Transport, 
Bhamo, is liable to attachment in execu- 
tion of a decree passed by the Court under 
its Small Cause Court jurisdiction. It is 
contended on behalf of the judgment-debtor 
that his pay is exempt from attachment 
under section 144 of the Army Act 
(44 and 45 Vict, o. 58). Neither party 
has been represented by Counsel at the 
' hearing, but Mr. Lutter has kindly argued 
Cdi as amicus curis. 

Seba peeved to section 144, “Army Act, 
follows:— 

"provided that (1) “Any person having 

cause of action or suit against a soldier 

of the *vegular forces may, notwithstanding 

anything in this section, after due notice ih 

. writing given to the soldier, or lef} at 


' privileges 


“ about the 
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his last quarters, proceed in such action or 
suit to judgment and have, execution other 
than against the person, pay, arms, am- 
munition, equipments, regimental necessaries 
or clothing of such soldier.” . The 
section commences by exempting any soldier 
of His Majesty’s forces from being taken 
out of the service by process execution or 
order of.a Court of Law, except in respect 
of a charge of or conviction for crimes 
or (b) debts, damages or money exceeding 
£ 30 over and above the costs of suit. 
The section then explains what is meant 
by a crime, a Court of Law, and the 
method of proof of the debt, damages or 
money and declares that all proceedings 
in contravention of the section are void. 
The proviso contains an exception to the 
conférred by the first four'sub- 
clauses of the section, and although as 
pointed out in Murray & Company v. Prins 
(1), the drafting of the section is, open to 
criticism, I think there is no doubt that 
the pay of a soldier is exempt from 
attachment unless there, is any other 
provision of law that is inconsistent with 
it and prevails, Section 136, Army Aot, 
lays down that the pay of an officer or 
soldier should be paid without deduction 
other than the deductions authorised by the 
Act, eic, or by any law passed by the 
Governor-General in Council. The last 
clause was added atthe same time ds section 
151 was repealed, which dealt with the 
way in which a Civil Court sould award 
execution against persons subject to mili- 
tary law other than soldiérs In Prins v. 
Murray & Company (2) it was held that 
sub-section 2, clause (b), section 60, Civil 
Procedure Code, does not amount to a- 
declaration that the provisions of sub-section 
1 of section 60 do not.constitute a law 
passed by the Governor-General in. Council 
authorising deductions to be made from 
the pay of an officer of His Majesty’s 
Regular forces. The doubt that existed 
correctness of this view in 
consequence, of the differences in opinion in 
the High Courts of India has been set at rest 
„by the repeal of sub-section 2 (b) of section 
60 by Act X of 1914, ‘The question for deci- 


(1) 10 Ind. Cas. 719; 14 O. O. 82. 
o(2) 23 Ind. Cas. 935; 170. O. 99; 1 Q. L. J. 127, - 
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‘sion, therefore, resolves itself into one. of 
whether sub-clause 1, section 60, Code of 
Civil Procedure, authorises the attachment 
of soldiers’ pay and if so, how it is to 
be. reconciled with section 144, Army Ast. 
Clause 1 exempts to a certain extent 
the pay of the public officers or servants 
referred to in clause (A) from attachment, 
when they are on duty. ‘Public officer’ is 
defined in section 2 (17), Code of Civil 
.Procedure, and includes commissioned or 
gazetted officers in the military forces of 
His Majesty and every officer in the service 
or pay of the Government. [t is argued 
that non-commissioned officers fall within 
the latter description, and that, therefore, their 
pay is subject to attachment to the extent 
allowed’ in section 60 (1), unless section 
144, Army Act, is to override this section. 
The reply to this argument is that in section 
136, Army Act, the term “officer” does 
not include & non-commissioned or warrant 
officer, who is merely a soldier within 
the meaning of that section, and tbe pro- 
visions of section 144, Army Act, prevent 
the operation of section 60 (1), Code of Civil 


Procedure. This is. clear from the definition 
of “officer” in clause (4), section 190, 
Army Act. Had the Legislature intended 


to include non;commissioned officers within 
‘the meaning :of section 60 (1), Code of 
.Oivil Procedure, I think this intention 
would have been clearly shown by inolud- 
ing them in clause (c), section 2 (17), Code 
of Civil Procedure. I am of opinion that 
.Sergeant Battersby’s pay is not liable to 
„attachment in execution of the decree in 
the Township Court, Bhamo. 
Reference answered in the negative, 





PATNA HIGH COURT: 
„Secon Orviz APPEATL No..1271.or 1916, 
f July 26, 1917. 
Present:—Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
RAM GULAM RAUT—Pu.aintiex— 
i APPELLANT $ 
. versus 
HARVAN MEHRA AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
Evidence Act (I of 1872), s. 68 —Eszecution of docu- * 
ment, admission of-—Attestation, proof of, whether 
mecessamy. e 
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Where the execution ofa document is admitted, it 
is not necessary to prove its attestation as required 
by section 68 of the Evidence Act. 


Appeal from a decision of the Subordinate 
Judge, first Court, Mirzapore, dated the 3rd 
August 1915. 

Mr. L. N. Sinha, for the Appellants. 

Mr. Sant Prasad, for the Respondents, 

JUDGMENT.—The plaintiff iu this case 
sued to recover possession of property given 
to him in usufructuary mortgage. Prom 
this he has been dispossessed by the de- 
fendant No. 1 under cover of a sale in 
execution of a decree obtained against 
defendants Nos. 2 and 3, the plaintiff's 
mortgagors. The learned Subordinate Judge 
has found as a fact that the zarpeshgi 
deed was executed by the defendants for 
consideration and has held that the lack 
of proof of attestation is immaterial, in- 
asmuch -as the execution of the deed ig 
admitted in the written statement of de- 
fendant No. 1. 

Against this decision the defendant No. 
1 appeals on three grounds; firstly, that 
the burden of proof of the passing of 
consideration was misplaced, secondly, that 
the provisions of section 68 of the Evi. 
dence Act are imperative and thirdly, that 


there was in fact no admission of the- 
execution in the written statement. Upon 
the first ground we have read the dis- 
eussion upon which the finding of the 
learned Subordinate Judge is based. Tt 
is clear that he recognised that in the 


circumstances of the case it was necessary 
for the plaintiff to give evidence of the 
passing of consideration and that the 
evidence given by him has been accepted. 
His finding of fact upon this point is 
final. Upon the second ground taken it 
has bapn definitely decided by a Divisional 
Bench of this Court that where exeontion 
of a document sued upon is admitted in 
the pleadings, it is not necessary to prove 
attestation. Upon the third point we are 
of opinion that the admission of the exe. 


.oution isgslear. Upon the grounds pleaded, 


the appeal fails and is 


costs. 


dismissetll with ° 


Appeal dismissed, 
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LOWER BURMA CHIEF COURT. 
Seconp Civit APPEAL No. 203 or 1916. 
June 28, 1917. 

Present: —Mr. Justice Maung Kin. 
MAUNG SHWE LU AND ANOTHER— 
PuAINTIFF8— ÁPPELLANTS 
versus 
MA KIN AND OTHERS— DEFENDANTS 


— RESPONDENTS. 

Civil Procedure Code (Aot V of 1908), O. I, rr. 1, 8, 
O. VI, 1. l'I—Injunction, grant of-—Tree overhanging 
neighbour's house, right to cut off —Parties necessary to 
suit — Plaint, amendment of, whether necessary. 

Where a tree belonging to one man overhangs 
another man's property, the latter oan cut off the 
overhanging branches hismelf without giving notice 
to the owner of the tree.  [p. 92, col, 2 “| 

-All the persons interested in a suit are necessary 
parties thereto but if the nnadded parties will have 
no defence whatever, it is not absolutely necessary 
to join them by amending the plaint and thus to 
delay the disposal of the suit. [p, 92, col. 2] 

Mr. Anklesaria, for the Appellants. 

Mr. Maung Pu, for the Respondents, 


JUDGMENT.—The suit was for a 
mandatory injunction requiring the defend- 
ants to remove a cocoanut tree which was 
overhanging the plaintiffs’ house. 

.The defendants filed this second appeal 
on the following grounds:— 

1. For that as the defendants were not the 
sole owners of the tree, both the lower 
Courts were wrong inlaw in not adding 
the real owners as parties and passing a 
decree against the defendants. 

9. For that the lst defendant admittedly 
not being an owner of the tree, the lower 
Courts were wrong in not dismissing the 
suit against him. i 

3. For that the lower Courts were wrong 
. inlaw in not holding that the appellants 
had acquired an easement over the plaint- 
iff land and building’ for their tree. 

4. For that the lower Courts weree wrong 
in law in not granting an injunction direct- 
ing the defendants to cut away the trees. , 

5. For that the lower Courts were wrong 
in law in empowering the plaintiff to remove 
the whole tree. 

Mr. Anklesari& appearing for éhe appel- 
lants Bas waived the third ground. 

To take the 4th and 5th grounds together 
I hold that the decree should be one 
direoting the defendants to cut off so much 
of the free as overhung the plaintiffs’ 


property. 
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As regards the segond ground, I hold 
that the Ist defendant was nota proper 
party to the suit. - : 

Turning to the first ground, I find that 
it is admitted that the “nd defendant was 
not the only owner of the land in which the. 
tree stood. Thera were three other persons; 
her brother and two sisters, who were 
jointly interested in this land. 

I think, however, that the view of the 
lower Appellate Court on this point ia right: 
In Huri Krishna Joshi v. Shankar. Vithal (1); . 
which wasa case of a tree whose branches 
overhung the plaintiff's property and where 
the plaintiff asked for an injonction against 
the defendant directing him to cut off the 
overhanging branches, it was held that the 
plaintiff could have, if he chose, eut off those 
branches himself without notice to fhe 
owner ofthe tree. 

In the case before me there is no question 
that the tree did overhang plaintiff's property 
and, as he might himself have out off the 
overhanging portion of the tree, it is not 
necessary at this stage to order the persons 
interested in the tree to be added as parties 
and the plaint thereby amended, that the 
trial will preceed afresh if the added parties 
contest the suit. All the points raised by 
the defence to show why the Court should 
not order the offending : portion of the tree 
to be removed are absolutely untenable and 
there is nothing left but what is common 
ground, which is that the tree did overhang 
the plaintiffs’ house. Under these circum- 
stances there can be no contest whatsoever 
against the plaintiffs’ suit. I would, therefore, 
hold that justice does not require that the 
other people should be added as party 


defendants. 

The appeal of the 9nd defendant is 
dismissed, while that of let defendant is 
allowed.” 


There will be a decree against the 2nd 
defendant directing her to cut down go 
much of the tree as is overhanging the 
plaintiffs’ property, I will make my meaning 
clear by pointing out that I have advisedly 
used "the expression "so much of the tree", 
as the tree is a cocoannt treg and from 
what I have read in the record, it may. be 
that the head of it may bea part of. the 


(1) 19 B. 420; 10 Ind. Dec. (x. s.) 284, 
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If that is so, the head 
which will mean the 
death of the tree. The suit against the 
lst defendant is dismissed but he will 
not get any costs either in this Court or 
in the lower Courts,as he has not incurred 
any expense apart from his wife the 2nd 
defendant, for the two jointly defended the 
suit. The 2nd defendant will pay the 
plaintiffs’ costs throughout. 


offending portion. 
must be cut off, 


Appeal partly allowed. 


ALLAHABAD HIGH COURT. 
Srconp Crvit Arrear No. 603 or 1916. 
May 24, 1917. 

Present: —Justice Sir P. C. Banerji, KT., 
Mr. Justice Tudball and 
Mr, Justice Piggott. 
GAJADHAR SINGH—DEzEczrer- 
HOLDER — PLAINTIFF 
versus 


KISHEN JIWAN LAL AND OTHERS— 


JUDGMENT-DEBTORS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 181, "ig 
cability of — Civil Procedure Code (Act V of 1908), O0. 
XXXIV, r. 5—Mortgage suit—Preliminary decree jor 
sale— Appeal.— Application for decree absolute— Limi- 
tation. 

An application for a decree absolute under Order 
XXXIV, rule 6, of the Civil Procedure Code, is an 
application in the suit for & final decrce and not an 
application for execution, and is governed by Article 
181 of Schedule I of the Limitation Act. ( p. 93, col. 2.] 

Order XXXIV, rule 5, of the Civil Procedure Code, 
contemplates the passing of only one final decree in a 
suit for sale upon a mortgage, and the essential 
condition to the making of a final decree is the 
existence of a preliminary decree which has become 
conclusive between the parties. Where a preliminary 
decree for sale isappealed from, the decree of the 
Appellate Court must be deemed to be the preliminary 
decree that may be made final under rule 5 of Order 
XXXIV. Whether the decree of the Appellate Court 
is a decree of affirmance or modification of the decree 
of the lower Court, it is the final decreo in the causo, 
[p. 94, col. 1.} 

Madho Ram v. Nihal Singh, 30 Ind. Cas. s ‘38 À. 
21,13 A. L. J. 985, disapproved. 


e. 
Second appeal from the Re s of the 
District J udge, Agra. e 
The Hon’ble - Dr. Tej Bahadar Sapru 


(with him Mr, Narayan Prasad Ashthana), 
for the Appellant. 


Mr. 5, K, Dar, for the tinon ki; 
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JUDGMENT, 4 
Banery, J.— The question in this case 
is whether the application of plaintiff. 


decree-holder for a final decree for sale 
under Order XXXIV, rule 5, of the Code 
of Civil Procedure is or is not barred by 
limitation. The preliminary decree for sale 
was passed by the Court of first instance 
on the 16th of May 1911. The mortgagors 
were allowed six months from that date 
to pay the mortgage amount, so that the 
date fixed for payment was the 15th of 
November1911. The plaintiff, whose claim 
had only been partially decreed by the 
Court of first instance, preferred an appeal 
to the lower Appellate Court, but that 
appeal was dismissed on the 3rd of 
November 1911. He appealed to the High 
Court and this Court affirmed the decree 
of the lower Court on the 3rd of July 
1912 The present application was filed on 
the 22nd of June 1915. Among the pleas 
raised on behalf of the defendants was the 
plea of limitation and it was comtehded 
that the application had been filed beyond 
time. If limitation is to be computed from 
the date of the High Court’s decree of 
the 8rd of July 1912, tke application 
is certainly within time. If, however, 
limitation is to be reckoned from the i6th 
of November 1911, when the date fixed 
for payment by the Court of first instance 
expired, the application would be beyond 
time. It is nos disputed by either party 


that the Article in Schedule 1 ot the 
Limitation Act applicable to the present 
application is Article 181. ‘The present 
application being an application in the 
suit for a final decree, it is not an appli- 
cation for execution, and, therefore, the 
Article applicable to an application for 
executidn of decree does not govern it, 
We have, therefore, to consider whether 


the right of the plaintiff to apply for a 
final decree accrued when the decree of the 
High Court was passed or on the expiry 
of the six months allowed for payment by 
the Court of first instance. Order XXXIV 
rule 5, provides that where payment is 
not made as directed by the preliminary 
decree for sale, ' ‘the Court shall, on appli- 


, cation made in that'behalf by the plaintiff, 


pass a decree that the mortgaged property, 
or a sufficient part thereof, be sold, any 


‘ rule: 5. 
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that the proceeds of the sale be dealt with 
as is mentioned in rule 4" It seems to 
me that this rule contemplates the passing 
of only one final decree in a suit for 
sale upon a mortgage. The essential 
condition to the making of a final decree 
is the. existence of a preliminary decree 
which has become conclusive between the 
parties. When an appeal has been preferred, 
it is the decree of the Appellate Court 
which is the final decree in the cause. 
This is beyond controversy, having regard 
to the decisions of the Full Bench of 
this Court in Shohrat Singh v. Bridgman 
(1) and Muhammad Sulaiman Khan v. 
Muhammad Yar Khan (2). The view taken 
in those cases was affirmed by their Lord- 
ships of the Privy Council in Abdul Majid v. 
Jawahir Lal (3). As has been already 
stated, if an appeal is preferred and the 
cae is decided by the Appellate (Court, 
the decree of the Appéllate Conrt takes 
the place of the decrees of the Subordi- 
nate Courts where it affirms the decrees 
of those Courts and the decrees of the 


Subordinate Courte are merged in the 
decree of the final Court of Appeal. There- 
fore, where a preliminary decree for sale 


is appealed to the High Court, it is the 
decree of the High Court which must"be 
deemed ‘to be the preliminary decree that 
may be made final under Order XXXIV, 
In the present case the decree of 
the . High Court, no doubt, affirmed the 
deoree of the lower Courts: but whether the 
decree of ‘this Court is a decree of affirmance, 
or modification of the decrees of the Courts 
below, it is the final decree in the cause. 
It is this decree. which in a suit for sale 
the plaintiff can seek to be made absolute 
and final. In the present case the plaintiff's 
application was to the effect that thg decree 
of this Court should be made final. He 
applied for interest for the period subsequent 
to the decree of the first Court and sub- 
sequent costs which could be added to the 


(1) 4 A. 376; A. W. N, (1882) 68; 2 Ind.eDec. (x. s.) 
90. e 


(2) 11 A 267; A. W. N., (1889) 55; 13 Ind, Jur. 
427; 6 Ind. Dec. (x. s.) 598. 
(8) 23 Ind. Oas. 649; 36 A. 350; 18 C. W. 963; 27 
M. L. J. 17; 16 Bom. L. R. 395; 19 C. D. J. 626; 12 A. 
L. J.624 16 M. L. T. 44 (1914) M. W.N. 485;* 
1 L. W. 483 (P. C.) 
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amount of the mortgage under rule 10. 
These he could not have claimed before 
the decree of the High Court was passed. 
Tn the case of Madho Ram v. Nihal Singh (4), 
to which I was a party, it was no doubt 
held that the right of the decree-holder to 
apply for a final decree accrued upon the 
expiry of the term fixed for. payment. I 
must confess that the considerations tó 
‘which I have referred were overlooked in 
that case. Upon further consideration, I 
think the view taken in that case was not 
correct. It is impossible to hold that there 
can be more final decrees than one in a 
suit for sale upon a mortgage Unless it 
be held that the right to apply fora final 
decree accrues when the decree of the Ap- 
pellate Court is passed, in a case ‘in which 
an appeal has been preferred to the fnal 
Court of Appeal, it may be open to a party 
to apply for several final decrees in the 
same cause. That surely was not contem. 
lated by the Legislature. In this view the 
appeal must prevail. I would allow it, 
“set aside the orders of the Courts below 
and remand the case to the Court of first 
instance for disposal of the application of 
the plaintiff according to law. 

TupBALL, J.—I fully agree and there is 
very little that I can with advantage add 
to the judgment which has just been de- 
livered. When the Munsif passsd the decree 
it was open to the plaintiff, or the defend- 
ant, to accept that decree or to appeal. 
If an appeal is preferred the final decree 
is the decree of the Appellate Court of 
final decision. When that decree is passed, 
it is that decree and only that which can 
be made final in the cause between the 
parties, | 

Preaorr, J.— I concur. 

By ras Cougr.— The order of the Court 
is that the appeal is allowed, the orders 
&nd deorees of the Courts below are set 
aside, and the case is remanded to the 
Court of first instance with directions to 
readmit it under its original number in 
the register and to dispose of it according 
to lag. Costs here and hitherto will be 
costs in the cause. 
$ Appeal allowed; Caseeremanded., 


/ . 
(4) 80 Ind. Cas. 494; 88 A, 21; 13 A. L, J. 986, 
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PUNJAB CHIEF COURT. 
Civi, RévisioN No, 881 or 1916. . 
January 18, 1917. 

Present; —Mr. Justice Broadway. 
CHAJJU MAL anb COMPANY— 
DEFENDANTS— PETITIONERS 
versus 
GURMUKH SINGH-BHAGWAN DAS— 


PLAINTIFFSs—RESPONDENTS. 

Arbitration—Indent providing for reference of dis- 
putes to arbitration—Total non-delivery, whether 
dispute. : 

Where in the case of a commercial contract, the 
indent provides for the reference of all disputes 
arising out of the indent to arbitration, a total non- 
delivery of the goods indented for, which naturally 
gives or may give rise to a suit for damages, is nob a 
dispute within the meaning, and arising out, of the 
indent, which would render it obligatory to refer the 
matter to arbitration. 

Dyeyfus and Co. v, Gurditta Mal, 9 Ind. Cas. 656; 
35P. R. 1911; 70 P. W. R. 1911;85 P.L. R.1911, 
distinguished. 

Charles “Louis Drefus v. Jai Chand, 18 Ind. Cas. 
316; 54 P. W. R. 1913; 124 P. L. R. 1913, followed. 


Civil revision from the order of the Judge, 
Small Cause Court, Amritsar, dated the 
31st August 1916. s 

Messrs. Todar Mal and Duni Chand, for the 
Petitioners. +: 

Messrs. Manak Chand and Niranjan Pershad, 
for the Respondents. 


JUDGMENT.—In this case the firm 
of Messrs. Gurmukh Singh of Amritsar 
applied to the Small Cause Court at 
Amritsar for an order referring an alleged 
dispute between them ard the firm of P. 
D. Chajju Mal and Company to arbitration 
under the provisions of Indent No. 184, 
Exhibit D-1. The learned Judge of the 
Small Cause Court has held thathe had 
power to make the order prayed for and 
has granted the application. Against his 
decision the firm of P. D. Chajju Mal 
have preferred this petition for revision 
through Mr. Duni Chand, and I have 
heard Messrs. Duni Chand and Todar 
Mal on behalf of the petitioner and Mr. 
Manak Chand on behalf of the respondent. 

The point for determination is whether 
in the case of a total nan-delivery of 
goods indented for, which naturally “gives 
or may give rise toa suit for damages, 
such a  non-delivery is a dispute within 
the meaning, and arising out, of the 
indent which would render it obligatory 
to refer the matter to arbitration under clause 
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12 of the indent. By Mr. Manak Chand 
I have been referred to Dreyfus & Oo. v. 
Gurditta Mal (1). This decision, however 
has no bearing on the point before me. 
On the other hand I have been referred 
to Oharles Louis Drefus v. Jat Ohand (2), in 
which it was held that a dispute in case 
of non-delivery could not be treated as 
one for arbitration. J see no reason to 
differ from this decision, which the Small 
Cause Court Judge should have followed. 
1 accordingly accept this revision and, 
setting aside the order, dismiss the plaintiff’s 
application with costs throughout. 


Revision accepted. 
(1) 9 Ind. Cas. 655; 35 P. R. 1911; 70 P. W.R. 
1911; 85 P. L. R. 1911. 
(2) 18 Ind. Cas. 316; 54 P. W. R. 1913; 124 P. L. R. 
1918. 


PATNA HIGH COURT. 2 
First OIvIL Appgat No. 22 or 1916, 
July 9, 1917. 
Present:—Mr. Justice Chapman and 
Mr. Justice Atkinson. 
ANUP NARAIN SINGH AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
versus 
MAHABIR PRASAD SINGH AND OTHERS— 
DEFENDANTS — RESPONDENTS, 

Hindu Law—Compromise entered into by widow 
—Family arvangement—Alienation — Reversioners, whe- 
ther affected by compromise. 

Under the Hindu Law a compromise entered into 
by alimited owner, which is not based upon any 
claim of bona fide title, amounts to an alienation and 
is not binding upon the reversioners as a family 
arrangement. [p. 98, col. 1.] . 

Appeal from a decision of the Subordinate 
Judge, second Court, Patna, dated the 21st 
December 1915. 

Messrs. Pugh and Q. D. Singh, for the 
Appellants: 

Messrs. Kulwant Sahat and Sheveswar Dyal, 
for the Respondents. 

JUDGMENT. 

Caapman, J.—The plaintiffs claim in this 
case to have succeeded to the estate of one 
Fakir Chand, who died in or about the 
year 1863. The estate had in the mean- 
time been in the possession first of Fakir 

*Chand’s widow -Parewa Koer and then 
upon the death of Parewa Koer in 1882 in 


^ 


N 
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the possession of a daughtr of Fakir of the estate. In the ourse of those pro- 


Chand, the plaintiff's mother Phulbash, Koer. 
It has been conceded that the plaintiffs 
are entitled to the whole estate, unless 
there was a surrender by Parewa Koer 
(in which Phulbash Koer joined) of half 
the eztate in favour of the sons of two 
other daughters of Fakir Chand who died 
in the lifetime of Fakir Chand, a surrender 
which was given effect to by a family 
arrangement made by Phulbash with these 
other grandsons. The question for determi- 
nation in the case, therefore, was whether 
there had been such a surrender given 
effect in the manner alleged by the family 
arrangement made by the daughter Phulbash. 
The two grandsons of Fakir Chand in 
whose favour this arrangement is said 
to have been made are named Ajudhya 
Prasad, the son of a daughter named 
Rajbansi Koer, and Banki Bihari, a son 
of a daughter named Hursunda Koer, These 
two grandsons both died in the lifetime 
of Phulbash Koer the: plaintiff's mother, 
The'suit was contested in the main by 
persons who claim to have purchased a 
portion, of the property from Ajudhya 
or Banki or both. The earliest of these 
conveyances is dated May 1886, and the 
latest is dated February 1894, The learned 
Subordinate Judge has held that there was 
a surrender by Parewa Koer and Phulbash 
which was given effect to by a family 
arrangement made by Phulbash in 1882, 
He has accordingly dismissed the plaint- 
iffs’ suit. P 

It appears that by means of the sales 
above referred to one half of certain debts 
due from the family estate were discharged. 
The Subordinate Judge has held that the 


. plaintiffs are estopped from bringing this 


suit. The plaintiffs now appeal ġo this 
Court. The first consideration which has 
been pressed upon us by Mr. Puch on 
behalf of the appellants is, that prior to 
the institution of the present suit tbere 
has never been any mentionof any surrender 
by Parewa and that, therefore, we ought 
not to ‘accept the finding of the Subordinate 
Judge that there was such a surrender. 
It appears that soon after the death of 
Prewa Koer, Phulbash made an application 
for a süceession certificate claiming to? 
be in. possession of the entire 16 annas 


ceedings. she filed a petition : withdrawing 
her prayer for a certificate so far as tHe 
8-annas share of the estate was concerned, 


upon the ground that her nephews Banki. 


Bibari and Adjudhya Prasad were each 
entitled to 4annas. In this petition 
(Exhibit A) there is no mention of any 
surrender by Parewa Koer. In an ajara 
deed executed by the nephew Ajudhya in 
December 1882, Ajudhya in referring to 
this petition Exhibit A describes the dispute 
as one arising as to the share of the 
inheritance left by Parewa Koer, a state- 
ment which is inconsistent with any actual 
surrender being made by Parewa  Koer. 
And again in a previous litigation which 
the present plaintiffs initiated claiming a 
surrender by their mcther Phulbash in 
their favour, certain of the present defend- 
ants and other members of the family 
filed a written statement in which they 
attacked the alleged surrender by Phulbash 
upon various grounds, but they did not 
allege any surrender by Parewa Koer; and 
again in the year-1585 an application for 
mutation of names in the Land Registers 
was made by Ajudhya Prasad on his own 
behalf and by the guardian of Banki Bihari. 
In that application they claimed to succeed 
by inheritance and did not allege any 
surrender by Parewa Koer. The judgment 
in the case (Exhibit L) is by a Sub-Deputy 
Collector and he treated the issue between 
the parties as one of inheritance. 

The result is that from the time of the 
death of Parewa Koer up to the date of 
institution of the suit nothing was ever 
said to saggest that there had atany time 
been any surrender by Parewa  Koer; on 
the contrary in the course of the many 


transactions which have taken place in 
connection with the estate, allegations 
inconsistent with the existence of any 


such surrender have continuously been 
made. The learned Subordinate Judge waa, 
therefore, not justified in saying that the 
subseqgent events and the documentary 
evidegce strdngly supported the evidence 
of surrender. The facts are entirely to the 
eéntrary. e 


I now proceed to consider the evidence 
of the surrender. lt consists of the deposi: 
tions of three witnesses. The first is the 


~ 
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: grandson of Fakir Chand's sister. He says 
that during Parewa’s dying illness she 
called her daughter Phulbash and 
Phulbash’s husband, and said to them that 
she made over her properties in equal shares 
to her four grandsons and that they were 
to pay off her debts according to their 
shares, and that she persuaded Phulbash also 
to make asimilar surrender, but tbat the 
possession under this surrender was not 
taken until after the death of Parewa. The 
next witness Chintaman Singh is no relation 
of the family, and tbough he- gave evi. 
dence to the same effect it is not apparent 
how he came to be present at this surrender. 
He is related to Mahabir, one of the defend- 
ants who madea purchase from Ajudhya, 
one of the’ grandsons in favour of whom 
the «surrender waa supposed to have 
been made. He says that the surrender 
was made within four or five days of 
Parewa’s death, a statement which is 
difficult to reconcile with the account given 
by the first witness Rameshwar. The 
third evidence of surrender is the evidence 
of a witness named Rameshwar Tewari 
who says that he is a priest and dis- 
tantly related to the physician who treated 
Parewa Koer during her illness. I am not 
prepared to find affirmatively upon evidence 
of this kind that there was in fact any 
surrender, having regard to the history 
of the transactions which I have related 
in the earlier portion of this judgment. 


Even if this evidence were to be believed, 
it is quite clear that there was no surrender 
which would have any legal effect for the 
witnesses all say that possession under the 
surrender was not taken until after the 
death of Parewa Koer. In either view of the 
matter, therefore, the defendants’ case, 
so far as it is based only upon a 
surrender, fails. We have next to consider 
whether they are entitled to succeed upon 
the compromise entered into by Phuibash 
Koer in 1882 upon the principle that that 
compromisb ‘was a family arrangement, Tt 
must be remembered, however, that ié was 
an arrangement made by a person *who 
had just succeeded as a daughter holding, 
only a limited estate. The arrangement 
will, therefore, require to be carefully ex- 
amined in order to see whether it was 


7 . 


not in fact an alienation beyond the power 
of the daughter to make, for if it was in fact 
an alienation the daughter having only a 
limited estate, effect could not be given to it 
after the death of the daughter so as to defeat 
the rights of the reversioners, unless the 
alienation was a proper one. Onur knowledge 
of the facts surrounding this compromise 
is very limited. As I have said, I am not 
satisfied that there was any surrender dur- 
ing the lifetime of Parewa Koer. Parewa 
Koer died in January cr February of 1882. 
Phulbash Koer her daughter made an ap- 
plication under Act X XVII of 1£60 in respect 
of the entire estate of Parewa Koer. In 
the course of those proceedings a petition 
of compromise was filed by Phulbash on 
the 24th April 1882 (Exhibit A), In this 
petition she recites that Parewa Koer had 
left three daughters including herself but 
that the other two daughters had died 
during the lifetime of their mother, each 
leaving a son; that an application had been 
made by the petitioner Phulbash fore a 
certificate in respect of the entire estate of 
Parewa Koer: that the sons of her deceased 
sisters were also entitled to the estate and 
as each of the two sons had been in pos- 
session and occupation of a 4-annas share 
since the death of Parewa, the petitioner 
Phulbash has left a 4-annas share in the 
possession of each of these two sons, and 
that as the petitioner has got two sons she 
prays for a certificate in respect of the 8-annas 
share of the estate of Parewa Koer. Now it 
is clear that this compromise is not based 
upon any surrender by Parewa Koer. It 
is based upon a claim that the sons of 
Phulbash’s sister had a rightto inherit as 
heirs. This latter claim has not been re- 
peated in the present case, and it is 
difficult jo see how a claim that each of 
the four grandsons was entitled to inherit 
a one-fourth share could possibly have been 
made. The only witness called for the 
defendants who is related to the family 
says that the claim made by Banki and 
Ajudhya was to a one-third share: neither 
a claim to a third nor a claim*to a 
fourth share could have been made bona fide. 

The law applicable to cases of this kind 
has recently been declared by theire Lord. 
Ships of the Privy Council in the cases of 
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Khunnz Dal v. Gobind Krishna Narain 
(1) and Musammat Hiran Bibi v. Musammat 
Sohan Bibi (2). In the first of these 
cases the decision was based first upon 
the rights of the parties independently of 
the compromise. Towards the end of the 
judgment their Lordships indicate that the 
case would also have succeeded upon the 
compromise entered into between the women 
in that case. In the case of Musammat 
Hiran Bibi v. Musammat Sohan Bibi (2) the 
decision of the question of title between 
the parties rested upon the question whe- 
ther a certain Pursutam Das had ‘been 
lawfully adopted, and whether there had 
been a previous suit which had ended ina 
compromise under which the “properties in 
suit were divided between the parties in 
the suit which was before their Lordships. 
The question of this adoption had been 
raised in the previous suit and identically 
the same claim which had previously been 
‘compromised was again asserted in the 
case before their Lordships. They say, 
“that the compromise in question is in no 
sense of the word an alienation by a 
limited owner of the family property, but 
a family settlement in which each party 
takes a share-of the family property by virtue 
of the independent title which is, to that 
extent, and by way of compromise, admitted 
by the other parties.” In the present case we 
have a compromise entered into by a limited 
owner which has the appesrance on the 
face of it of being:an alienation. Itis not 
based upon the claim of title which is put 
forward in the present suit at any rate. 
It does not appear what sort of a claim 
was made or in fact whether any claim 


was made which resulted in this compromise. 


If there was a claim which was compromised 
it was a claim which could not have been 
bona fide. I am aware that in°cases in 
England in deciding an issue ofa family 
arrangement it is immaterial whether the 
parties have been ignorant either of facts 
or of law; but in England a family arrange- 
ment: cannot be entered into by a limited 
owner and the principles of hose cases 

(1) 10 Ind. Cas. 4711: 8 A L. J. 552; 13 C. L. J. 575; 


13 Bom, L B. 427; 10 M. L. T 26: (1911) 1 M. W.N. 
4:2:2 M. L. J. 645; 33 A. 356; 38 I. A. 87; 15 C. W. 


N. 545.6 
(2) 24nd. Oas. 309; 27 M. L. J 149; 1 L. W. 648; 16 


G. W, N. 929. 


would hardly perhaps apply to the case of 
a compromise entered into by a Hindu 
widow. After all the question for deter- 
mination can be stated shortly to be whether 
the compromise was proper having regard 
to the interests of the reversioners, I find 
it impossible to say thatthe compromise in 
the present suit was proper having regard 
to the rights of the lady’s sons. The 
appeal is allowed and the plaintiff's suit 
decreed with costs in both Courts. 
ATKINSON, J.—I concur. 
Appeal allowed. 


LOWER BURMA CHIEF COURT. 
SPECIAL Secoyp Civit, APPEAL No. 33 or 1916. 
April 27, 1917. S 
Present:—Mr. Justice Parlett. 
MAUNG AUNG GYAW— 
DEFENDANT— APPELLANT 
versus 
HAJI DADA SHARIFF & Co.—. 


PrAINTIFF— RESPONDENTS 

Contract Act (IX of 1872), ss. 184, 247, 251— 
Partnership—Minor partner, power of, to bind his co- 
partners: —Ágency. 

A minor may become a partner in a partnership 
and has power to-bind his co-partners as if he were 
their agent under sections 184, 247 and 251 of the 
Contract Act. He may do so by making & promissory 
note, though he may be unable to make one so as to 
bind parties who are not his partners. [p. 99, col. 2.] 

Mr. McDonnell, for the Appellant. i 


Mr. Das, for the Respondents. 


JUDGMENT.—This appeal arises out of 
one of four suits brought against three 
defendants with whose names the most 
extraordinary liberties have been taken, but 
which are correctly Maung U Gyaw the 
appellant, his son Maung Pe or Maung Ba 
Pe, and his sister-in-law Ma Sin. The suits 
were en promissory notes, as follows. Suit 
No 2870 was for Rs. 405-4-3 on a pro- 
missory note dated 24th January 1914 for 
Rs. 295.2 bearing interest at 2 per cent. 
per mensem. Suit No. 2859, was for 
Rs. 2,000 on a promissory note dated 27th 
Aprjf 1914 for Rs. 1,580.9.3 at 2} per 
cent. per mensem. The present suit No. 
1970 was for Rs. 2,000 on e promissory 
note in favour of the réspondent firm exe- 
cuted on Ist May 1914 for Hs. 1,866-4-0 
at 3 percent. per mensem. Suit No. 2187 


Wel, XLI] E 
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was for Ra. 699.5.0 on a promissory note for E 
Rs. 1,079-6-9 at 2 per cent. per mensem. 

The plaintiffs in each ease alleged that 

the three defendants were partners and 

sought to make them all liable upori all the 

promissory notes, The 2nd defendant signed 

them all on his own behalf, and as 3rd 

defendant is illiterate he also signed her 
name for her on them all, He is also 

alleged to have signed his father, Ist 

defendant’s, name on the pro-note in the 

present suit. This pro-note is not forthcom- 

ing, having, according to the plaintiff's 

witnesses, been taken back by lat defendant 

and by him handed to 3rd defendant, both 

of them then denying the fact. The 2nd 

defendant denied signing this pro-note at' 
al. He admitted signing the other three 

pro-notes for himself and the 3rd defendant. 

Those three pro-notes all bear two signatures 
only, viz. Maung Pe and Ma Sin. The 

defendants deny the partnership, and deny 

that 2nd defendant had any authority to 

sign for the Ist defendant. They also set 

up that 2nd defendant wasa minor ab the 

date of all three pro-notes. The Court 

found the partnership proved. This is a 

ground of appealin this case, but was not 

relied upon, and upon the evidence there 

is no doubt the finding was justified. The 

Court further found that 9nd defendant 

was à minor, There is no appeal against 

tkis finding and there is no reason to doubt 

the: evidence that he was born in December 

1897 and, therefore, attained his majority 

only in December 1915. 


The plaintiffs further alleged that the 
partnership traded under the firm name of 
Maung Ba Pe, which is one of 2nd de- 
fendant’s names, and they set up that his 
signing of the pro-notes was a signing of 
them in the firm name, and, therefpre, the 
firm was liable on the notes. There is 
evidence that the firm name was Maung 
Ba Pe, but the three pro-notes produced do 
not bear that name but Maung Pe and 
according to plaintiff, the missing pro note 
was also signed Maung Pe. Ohviouslf none 
of the notes was signed with the firm hame 
&nd this case fails completely and need 
not be referred to again. In the result 
the Court granted decrees against Ma Sin 
in all four suits, and against Maung U 
Gyaw also in the present suit, No. 1970. 


. iff 


Maung U Gyaw has appealed in this suit. 
In the others the plaintiffs have appealed 
and have fled applications for revision 
where no appeal lay.. 

As to the pro-note of Ist May 1914 to 
which the present appeal relates, plaintiff’s 
case is that in 1913 the appellant same 
to him with 2nd and 3rd defendants and 
told him that they were his partners, and 


-as he could not come himself, they would 


buy goods and sign pro^notes for him. The 
pro-note.of Ist May was signed in pursuance 
of these instructions, and was duly de- 
bited to the firm's account. In December 
1914 plaintiff's collecting ‘agent presented 
the pro-note to the appellant, who paid him 
Rs. 200 on account. He presented it again 


„in 12th February 1915 and appellant asked 


him to leave it with him and return for 
the money. Having done this before he 
foolishly did it again. On his return he 
was told 8rd defendant had the note and 
was not there. He came again and 8rd 
defendant was still away and he couwldsnot 
get hold of her.” Finally both Ist and 3rd 
defendants denied having the note and the 
former repudiated all dealings with the 
plaintiff. . 

All these facts are established by the 
evidence, and  appellant's conduct with 
respect to the pro-note justifies every pre- 
sumption being drawn against him. 


The case set up for the appellantis that 
the 2nd defendant, being a minor, was not 
competent to make a pro-note so as to bind 
his father, it not being declared by section 
26 of the Negotiable Instruments Act, 1881, 
that he has power to do so. For the plaint- 
it is contended and, in my opinion, 
correctly, that the case is governed by the 
usual provisions as to partnership and 


.agency Sontained inthe Contract Act, 1872, 


which are not repeated nor expressly 
modifed by the later enactment. A minor 
may become a partner and may bind his 
co-partners as if he were their agent 
(sections 184, 247 and 251, Contract Act) 
and he nfay do so by making a promissory 
note, though he may be unable to make 
one so as to bind parties who are not his 
partners. But even if my decision on this 
oint were otherwise, ] should still*eonfirm 
he decree for the 3rd defendant clearly 
had power to bind the appellant and she 
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was present and executed the pro-note by 
the hand of 2nd defendant, she herself 
being illiterate, and, therefore, appellant 
was also on that account liable upon it. 
The appeal is dismissed with costs. 

Appeal dismissed. 


z 


LOWER BURMA OHIEF COURT. 
MiscELLANEOUS Civit APPEAL No. 99 or 1916. 
June 7, 1917. ; 
Present: — Mr. Justice Maung Kin. 
CURPEN CHETTY— Derenpant— 
APPELLANT : 
. versus . ` 
ANA MAHALINGAM—PLAINTIFF— 


RESPONDENT, 

Limitation Act (IX of 1908), Sch. I, Art. 182— Eaecu- 
tian—Step-in-aid of execution —Petition for transfer of 
decree to another Court without certified copy of decree, 
whether step-in-aid of execution. 

An application for execution of a decree by trans- 
fer to another Court, though not accompanied by a 
certified copy of the decree and though the decree is 
not transferred, is a step-in-aid of execution within 
the meaning of Article 182 of the Limitation Act and 
serves fo save the decree from being barred by 
limitation. [p. 101, col. 1.] 

Oase-law on the point considered. 


Mr. Campagnac, for the Appellant. 
Mr. Nariman, for the Respondent. 


JUDGMENT.—In Suit No. 12 of 1911 
of the  Sub-Divisional Court of Kyauktan 
Ana Mahalingam sued Parma Soomi and 
obtained an attachment’ before judgment. 
The attachment was subsequently raised 
by Curpen Chetty executing a bond as 
surety for the amcunt of the decree. 
After this the suit was transferred to 
the District Court for disposal. That 
Court passed a decree on the 4th of March 
1911. On th April 1911 the plaintiff 
applied to the Distrie& Court for execution 
against Curpen Chetty. The Court held that 
Curpen Chetty was bound under the band tothe 
Sub-Divisional Judge and referred him to the 
ub- Divisional Court. On the 30th September 
1913 plaintiff applied to the Sub-Divisional 
Court for the execution of the decree by the 
enforcement of the bond, without having 
previously applied to the Districte Court for 
the transfer of the decree with a certificate 
of its non-satisfaction and without attach- 
ing a certificate copy of the decree. But 
asthe bond could not be found no further 

‘action was taken either by the plaintiff or* 
hy the Court. On the llth March 1914 
the plaintiff again applied to the District Court 
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for execution by the arrest of the .judgment- 
debtorand the Chetty surety. This applica- 
tion was dismissed on the ground that ft 
had already been held that the bond 
sould not be enforced by the District 
Court and as that decision was not appealed 
against, the application was barred by res 
judicata. The plaintiff appealed from this 
order of dismissal bat was unsuccessful. 
On the 3rd of March 1915 the plaintiff 
again applied to the Sub-Divisional Court 
for execution by the enforcement of the bond. 
That Court held that the application was 
time-barred. On appeal to the Divisional 
Court it was held that the application was 
not time-barred and the case was remanded 
for decision on the merits. ' 

"The defendant appeals to this Court. 

It is contended that the application of ethe 
5th April 1911 to the District Court was 
not ‘an application for execution, or a step- 
in-aid of execution, in accordarce with law, 
as it was made to the wrong Court and should 
be disregarded, as also the application of the 
llth March 1914. The contention is obvi- 
ously correct. By reason of the ruling in 
the case of Narayan v. Timmaya (1) the appli- 
cation of the lith March 1914, though also 
against the judgment-debtor and in order in 
regard to him, does not save limitation in 
regard to the surety. We have then left for 
our consideration only the question whether 
the application to the Sub-Divisional Court of 
the 30th September 1913 would save limi- 
tation for the application in question here 
of the 3rd of March 1915. Mr. Campagnac 
for the defendant contended that the appli- 
cation of the 30th September was not in 
form in accordance with law, inasmuch as 
ib was not accompanied by a certified copy 
ofthe decree and no application had been 
made for the transfer of the decree to the 
Sub- Divisional Court as required by law and 
as more than three years had elapsed from 
the date of the decree to the date of the 
present application. If the 30th September is 
left out of consideration, the present appli- 
cation, is barred by limitation under Article 
162 ef the Limitation Act. The Bombay 
ease of Sadashiva Raghunath v. Ramchandra 
Ôhintaman (2) supports the learaed Counsel's 
contention. But this case ‘was dissented from 
by the Madras High Court in Pachi:ppu 

1) 31 B. 56; 8 Bom. L, R. 807. 

(2) 6 Bom. L. R. 394, 
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Achari v. Poo‘ali Seenan (3), In the latter 
gase as in the Bombay case the defect relied 
on was the failure to produce a copy of the 
decree sought to be executed and it was held 
that the defect had reference to an extraneous 
matter and the application, though accom- 
panied by such a defect, was in accordance 
with law. 

In a latter Bombay case of Ramchandra 
Sadushiv v. Laxman Sadashiv (4) the Madras 
case cited above was followed and it was said 
in regard to the Bombay case cited above 
that Mr. Justice Chandavarkar, who was ‘a 
party to it, wotld no longer adhere to the 
decision of his colleague, who pronounced 
the judgment. So that case was not follow- 
ed. The Full Bench case of the Calcutta 
High Court, reported as Gcpal Chunder Manna 
v. Gosdtu Das Kalay (5), may be cited in sup- 
port of the Madras and the later Bombay cases, 
asit was therein held that material defects only 
could vitiate an application for execution. 
Another Bombay case, Vinayak Vaman v. 
Ananda Ramji (6), decided in 1909 may also 
be cited as denying the correctness of the view 
contended for by Mr. Cmpagnas. 

There is also the Allahabad case of Abdul 
Majid v. Muhammad Fazzullah (7), which may 
also be cited against Mr. Campagnao's con- 
tention. Š 

1, therefore, hold that by reason of the ap- 
plieation of the 4th March 1911 the application 
now in questionis not barred by limitation, 
though it was not accompanied by a certified 
copy of the deeree and though the decree 
has not been transferred to the Sub. Divisional 
Court for execution. The appeal is dismissed 
with costs and the case will, therefore, be sent 
back to the Sub- Divisional Court for decision 
upon the merits as ordered by the Divisional 
Court, 


Appeal dismissed. 
(3) 28 M, 557. : Pe e 
(4) 31 B. 162; 8 Bom. L. R. 892. 
"un 26 C. 604; 2 C. W. N, 5t6; 13 Ind. Dec. (x. 8.) 
(6) 4 Ind. Cas, 682; 84 B. 68; 11 Bom. L. R. 1281. 
(7) 18 A. 89; A, W. N. (1890) 186; 7 Ind. Dec, 


(x. 8) 55. 
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PATNA HIGH COURT. 
Szconp Civit Appeat No, 3004 or 1912. 
April 25, 1917. 

Present; —Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Jwala Prasad. 
Batu KUNJA BIHAR SINGH AND OTHE&S — 
Derenpants—APPELLANTS 
versus 
SITARAM SINGH AND OTBERS—PLAINTIFFS, 
SITARAM BELDAR AND OTHERS— 
DEFENDANTS —RE:PONDENTS. 

Landlord and tenant—Occupancy holding, trans. 
fevable— Tenant, right of, to sell portion of holding— 
Landlord, whether bound to recognize transferee 

A tenant of a transferable occupancy holding can 
transfer a portion of it, although the landlord is not 
bound to recognize the purchaser as a tenant. [p. 102, 
col. 2.1 , 

Appeal from a decision of the District 
Judge, Shahabad. 

Mr. Raghunath Singh, for the Appellants. 

Mr. P. C. Mitra, for the Respondents. 


JUDGMENT. 


Jwarna Prasad, J.— This is an appeal on 
behalf of defendants Nos. 1 and 2 “They 
had obtained a decree on the foot of a mort- 
gage bond against the defendants Nos. 3 to 
8 and in execution of that decree they sought 
to sell the properties mortgaged, namely, the 
three plots concerned in the present litiga- 
tion. The plaintiffs are landlords of the 
takta in which the lands in suit are situate. 
They brought the snit out of which thia 
appeal has arisen in the Court of the Munsif 
of Arrah, for a declaration that the lands 
in suit are their zirazt lands and are not 
liable to be sold in execution of the decree 
obtained by defendants Nos. 1 and 2 against 
defendants Noa. 3 to 8. In the alternative the 
plaintiffs asked for a declaration that defend- 
ants Nos. 3 to 8 have no transferable right 
in the lands in suit and hence these lands 
could mbt be sold in execution of the decree of 
defendants Nos. 1 and 2, 

The three plots in suit bear Nos. 1712, 1748 
and 1763 in the Record of Rights prepared 
and ‘finally published during the recent cadas- 
tral survey of the District of Shahabad. 

The Cãart of first instance decreed the suit 
of the plaintiffs and declared the lands to be 
zirait landa cf the maliks. Dafendants Nos. Land 
9 appealed to the Court of the District Judge 


E of Shababad. . 


The learned District Judge held that plots 
Nos, 1742 and 1743 were not the 2¢ratt lands 
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of the plaintiffs and appertained to the ocou- 
pancy holding of defendants Nos. 3 to 8 in 
which they had transferable rights. The 
learned District Judge held, however, that 
the aforesaid plots being a portion only of the 
entire- holding’ could not be sold in execution 
of the decree of defendants Nos. 1 and 2, 
on the ground that the holding though trane- 
ferable could, not be sold piecemeal, As 
regards plot No. 1763 the learned District 
Judge has held that it does not at all belong 
to defendants Nos. 3 to 8 andis not in pos- 
session of the said defendants and hence 
cannot be sold in execution of the decree of 
defendants Nos. 1 and 2. : 

Upon the above findings the learned Dis- 
trict Judge, by his judgment dated the loth 
June 1912, dismissed the appeal of defendants 
Nos. 1 and 2 and decreed the plaintiffs’ suit, 
with this modification that the prayer of the 
plaintiffs for a declaration that the lands in 
suit were their zirait lands was allowed. 

Against the judgment of the District” 
Judge defendants Nos. 1 and 2 have preferred 
the present appeal to this Court and the 
plaintiffs have preferred a cross-objection, 
It would be convenient to take up the cross- 
appeal of the plaintiffs first. 

The main contention in the cross-appeal is 
that the learned District Judge should have 
held that the lands in suit were zzrait lands 
of the maliks. I should at the very outset say 
that this contention of the plaintiffs must fail. 
Plots Nos. 1742 and 1743 have been entered 
in the Record of Rights as forming part of 
the occupancy holding of defendants Nos. 3 
to 7. The defendant No. 8 is, the widow 
of Ganpat Beldar and mother of defendants 
Nos. 6 and 7. 

1t is contended that the aforesaid two plots 
are the zirait lands of the maltks inasmuch 
as the batwara khasra of 1887 showy one of 
these as Mahua garden of the maliks and the 
‘other as parti land. It ean, however, be by 
no means held that these lands are cultivated 
lands of the proprietor8 and as such were 
their zéra?t lands within the meaning of sec- 
tion 120 of the Bengal Tenancy dct. The 
lands thay have been in the direst possession 
of the landlords at the time when the batwara 
khasra of 1887 was prepared, but there is 
nothing to prevent the creation of tenancy 
in such " Jands or the growth of ocoupancy* 
rights in them. It is undisputed that pos- 
Wession of these lands is with defendants 


INDIAN CASES, 4 


[1817 o 


Nos. 3 to 8 who hold them as tenants and 
the entry in the survey record throws & 
heavy onus upon the plaintiffs to prove tha 
the lands are the z/rait lands of the proprie- 
tors. The plaintiffs have not been able to 
rebut the presumption of the entry in the 
Record of Rights. T, therefore, agree with the 
view of the learned District Judge that the 
plaintiffs have failed to prove that plots 
Nos. 1742 and 1743 are the zirait lands of the 
maliks, This disposes of the cross-appeal of 
the plaintiffs as regards the aforesaid two plots, 

The cross-objection is accordingly disallow- 
ed with costs. 

We may now take up the appeal of defend- 
ants Nos. 1 and 2. They have failed to 
show that the finding of the learned District 
Judge as regards plot No. 1763 is wrong. 
This plot has been found to be in the postes- 
sion of one Muhammed Mian, plaintiff No. 2, 
as a sharahmuaian raiyat thereof. Thus this 
plot does not at all belong to the judgment- : 
debtors and defendants Nos. 1 and 2 cannot, 
therefore, sell it. The appeal of defendants 
Nos. 1 and 2 as regards this plot should, 
therefore, be dismissed. 

As regards the other two plots, viz., 1742 
and 1743, it appears to me that the 
plaintiffs’ suit should be dismissed and that 
defendants Nos. 1 and 2 should have a right 
to sell them in exeoution of their decree. 
Upon the findings of the learned District 


: Judge that the said plots are a portion of the 


occupancy holding of defendants Nos. 3 to 
5 in which they have transferable rights, the 
defendants Nos. 1 and 2 are olearly entitled 
to sell the interest of the judgment-debtors 
in the plots. The learned District Judge is 
in error in thinking that a tenant has no right 
to transfer a portion of a holding though the 
holding is transferable as a whole. A tenant 
of even a non-transferable holding can trans- 
fer a portion of that holding and the landlord 
has no right to re-enter. lf that is so, there 
is still a stronger reason why a tenant of a 
transferable holding should have a right to 
transfer a portion of that -holding. The de- 
fendants Nos. 1 and 2, therefore, have, under 
the mortgage decree, a right to sell the two 
plots mentioned above, namely, plots Nos. 
174? and 1743. The judgmenteof the Court 
below as regards these two plots is wrong 
and should be set aside. The plaintiffs, how- 
ever, are not bound to recognise the auction- 
putchaser of the portion of the holding, 
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The result is that the appeal of defendants 
Nos. 1 and 2 is allowed and the claim of 
the plaintiffs to plots Nos. 1742 and 1748 is 
dismissed. Defendants Nos. 1 and 2 shall be 
at liberty to sell these lands in execution of 
their decree. 

The only auestion left tobe determined is as 
to the costs to beallowed to the appellants 
in this case. They have succeeded iu this 
appeal as to two out of three plots and have 
lost as regards the third. The value of the 
three plots is given as Rs, 200 in the plaint. 
I think that it would befairto give them 
one-third of the costs in all the three Courts, 
?,0,in proportion to their success. 

CnaurzR, C. J.—Iagree that the plaintiffs 
have, failed to rebut the entry in the Record 
of Rights: and to show that the plotsin suit 
are ethe zirazt lands of the plaintiffs. The 
plaintiff are entitled to a decree in respect 
of oue of the plots only. On the finding of the 
lower Court the suit must stand dismissed as 
regards plots Nos. 1742 and 1748. Defendants 
Nos. 1 and 2 are entitled to sell these two 
plots in execution of their decree, although 
the landlord is not bound to recognise the 
purchasers as tenants. 

I agree with the order proposed. 

h Appeal partly accepted. 
PUNJAB CHIEF COURT. 
First Crvin Apezan No. 151 or 1913. 
Cross-Appeat No. 422 or 1913. 
March 23, 1917. 

Present: —Mr. Shah Din, Chief Judge, 
and Mr. Justice Le Rossignol. 
SAFA CHAND AND OTHERS —DEFENPANTS— 
APPFLLANTS 

` versus 
Musammat LAJWANTI AND OTHERS— 


PLAINTIFFS— RESPONDENTS. 

Custom—Succession~ Mohyal Datt Brahmans of 
Rawalpindi District—Step-sister versus collaterals— 
Possession, suit for—Proof of title, nature of —Adverse 
possession. 

Plaintiff sued for possession of certain lands on the 
ground that she, as daughter of one J, was entitled 
after the death of his last surviving widow to the 
lands as forming part of J.’s estate. Defendants, colla- 
terals of J, raised the plea that about threegmonths 
after J’s death a son H. was bork to J.’a,cldest 
widow, that, H. being the lineal male descendant of 
J. succeeded io lis landed estate as his sole hey, 
that on H.s death J4s widows succeeded on a life- 
tenure and that on the death of the last surviving 
widow, the estate devolved upon the defendants as 
' collaterals of H Plaintiff contested the birth of 
the posthumous son of J.: 

Held, (1) thatas the evidence on the record cstab- 
lished the fact that a son named H. was born to J. 
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by his eldest wife, the lands iu suit must bo 
treated asthe inheritance of H. and not that of J. 
and that, therefore, the claim of the plaintiff to suc- 
ceed to the lands as daughter of J. must fail; [p. 108, 
col. 2.] 

(2) that inasmuch as the plaintiff being out of 
possession sought to dispossess the defendants from 
ihe land in suit, she must affirmatively establish a 
title superior to that of the defendants by proof of 
the most unimpeachable character; [p. 109, col. 2.) 

(3) that the widows of J. held possession of the 
property in suit in their capacity of widows and not 
as step-mothers of H. and could not, therefore, bo 
regarded as having established adverse possession so 
as to confer a valid title on the plaintiff as against 
the defendanis. [p. 109, col. 2.] 

First appeal from the decree of the 
District Judge, Gurdaspur, dated the 28th 
November 1912, deereeing the claim in part 

The Hon’ble Pandit Sheo Narain, R. B., 
Kanwar Dalip Singh and Mr. Sewa Ram 
Singh, for the Appellants. 

The Hon’ble Mr Muhammad Shafi, K. B., 
for the Respondents. 

JUDGMENT.—The pedigree table* attach- 
ed to this judgment explains the relationship 
of the parties. Diwan Jawahar Mal, a Mohyal 
Datt Brahman of Mauza Guliana €n* the 
Rawalpindi District, acquired landed property 
in the six villages of Kanjrur, Khanowali, 
Nangal, Jawaharpur, Mianwali and Jattar 
in the Gurdaspur District. He died in 
November 1852, leaving three widows, 
Musammat Bbag Bhari, Musammat Lachhmi 
and Musammat Jai Devi. Musammat Bhag 
Bhari died some time in 1862, Musammat 
Lachhmi in or about 1£00, and Musmamat 
Jai Deviin January 1910. It is admitted 
that by his third wife, Musammat Jai Devi, 
Jawahar Mal had a son, named Fakir Chand, 
who died in Jawahar Mal’s lifetime, and that 
by his second wife, Musammat Lachhmi, he 
had a posthumous daughter, Musammat 
Lajwanti. She is said to have been born 
some time in May or June 1853. The pre. 
sent suit was brought on the 18th of April 
1910 by Musammat Lajwanti against the 
collaterals of Jawahar Mal, defendants Nos, 1 
to 7, for possession of certain lands situate 
in Kanjrur, Khanowali, Nangal and Jawahar- 
pur, which, after the death of Musammat 
Jai Devi*in 1910, were mutated by tbe 
Revenue Authorities in favour of the said 
defendants, on the ground that she as 
daughter of Jawhar Mal was entitled, after 

the death of his last surviving widgw, to the 
said lande as forming part of Jawahar Mal’s 
inheritance in this suit the plaintiff 
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impleadedin addition to defendants Nos. 1 
to 7 above referred to defendants Nos, 8 to 
13, herown sons and grandsons, a8 being 
entitled to the reversion of the property in 
suit after her death; and also defendants 
Nos. 14 to 1£, sons of one Radhe Kishen, 
onthe ground tbat by virtue of a private 
settlement between herself and  Radhe 
Kishen the said defendants would: succeed to 
two-fifths share of the property in suit and 
the plaintiff to the remaining. three-fifths 
share of it. “By an order of the Court, dated 
the 26th July 1910, three of the last mention- 
ed batch of defendants were permitted to 
join with Musammat Lajwanti as co-plaint- 
iffs; but their joinder is perfectly - immaterial 
as regards the merits of the suit, and through- 
out this litigation the suit has been treated 
as one brought by Musammat Lajwanti alone. 
Defendants Nos. 1 to 7 are the contesting 


‘defendants in this case, and for the sake of 


convenience they will be referred to through- 
out this judgment as “the defendants.” 

In answer to the plaintiff'ssuit, the defend- 
ants, collaterals of Jawahar Mal, put 
forward various pleas which it is unneces- 
sary to set forth here in detail. The most 
important plea, which goes to the root 
of the claim, was to the effect that 
about three months after Jawabar Mal’s 
death a son, named Hira Nand, was born 
to his eldest widow Musammat Bhag Bhari; 
that Hira Nand being the male lineal 
descendant of Jawahar Mal succeeded to his 
landed estate as sole heir; that on his (Hira 


. Nand's) death, which took place some time 


in May or June 1868, the ‘widows of Jawahar 
Mal succeeded to his estate on a life-tenure; 
that on the death of the last surviving widow, 
Musammat Jai Devi, the estate devolved upon 
the defendants as collaterala of Hira Nand; 
and that the plaintiff, Musammat Lgjwanti, 
half sister of Hira Nand, had no. rightof suc- 
cession to the estate in question. 

On the pleadings of the parties, six issues 
were framed by the District Judge, which are 
set forth in his judgment; but: the most 
material of those issues is the rst issue 


relating to the question as to whether a 


posthumous son, named Hira Nand, was born 
by his eldest widow 
Musammat Bhag Bhari or not. The decision 


, of the fase really turns upon the determina- e 


tion of this issue, for if it ig found in the 


INDIAN OASES, ° 


(1915 


affirmative, the lands in dispute would be 
treated as the inheritance of Hira Nand and 
not that of Jawahar Mal, and the plaintiff, : 
Muscmmat Lajwanti, as half sister of Hira 
Nand, wonld be excluded from succession by 
the defendants, the collaterals of Hira Nand. 
The District Judge of Gurdaspur, who tried 
the suit, has held that it was not proved that 
a bosthumous son was born, as alleged by the 
defendants, to Jawahar Mal by Mwsummat 
Bhag Bhari, and that in consequence of the 
death of the last surviving widow of Jawahar 
Mal, the plaintiff Musammat Lajwanti is 
entitled to succeed to the lands in suit as his 
daughter to the exclusion of his collaterals, 
the defendants. By a curious process of 
reasoning, however, he has come to the 
conclusion that the plaintiff is not entitled 
to possession of more than one half 
share of the lands in suit and that: the 
remaining half share would go to the 
defendants. He has passed a decree in 
favour of the plaintiff accordingly. 

From the decree of the District Judge 
both the plaintiff and the defendants 
have preferred cross appeals to this Court, 
First Appeal No. 151 of 1913 being 
filed by the defendants and First Appeal 
No. 422 of 1913 by the plaintiff. Both 
these appeals will be disposed of in one 
judgment. The printed record consists of 
two parts, and for facility of reference we 
have marked them as A and Band they 
will be referred to in the course of this. 
judgment accordingly. 1t is not disputed 
before us that upon the finding recorded 
by the District Judge that no posthumous 
son was born to Jawahar Mal and that 
the plaintiff, as his daughter, hada right 
to succeed to the estate left by him, the. 
division of the lands in suit half and half 
between the parties is indefensible. 16 is 
unnecessary, however, to refer ta this point 
any further, as in the view that we take 
of the case it does not arise fur decision. 

As we have said above, the crucial point 
for decision in this litigation is whether 
or not, a posthumous son was born to 
Jawahar Mal by his first wife Musammat 
Bhag Bhari ; and after hearing very lengthy 
afguments on this qnestion wee have come 
to the conclusion thatit must be answered 
in the affirmative. A mass of oral and 
doeuméntary evidence has been adduced by 
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the parties concerning this part of the 
gase, and the District Judge has referred 
to and briefly discussed that evidence in 
the course of his judgment at page 150 
of paper-book A. We may at once say 
that the oral evidence adduced by each 
side regarding the question under consider- 
ation is not of very great value, and we 
do not propose to refer to it in detail, 
The documentary evidence relied on by 
each side is, however, of.importance, and 
we have spent much time in examining 
it very carefully to see how far it supports 
or milifater against the contentions advanced 
by the learned Counsel for the parties. 
The learned Counsel for the plaintiff has 
referred to the litigation of 1866-69, of 
1893 arid of 1901-03, which took place 
between the members of Jawahar Mal’s 
family, to show that in none of the said 
suits was avy clear reference made by 
either side to the alleged fact of the birth 
of a posthumous son to Jawahar Mal by 
Musammat Bhag Bhari; and he has 
strenuously urged that this circumstance 
affords a strong indication of the defendants 
having invented the birth of Hira Nand as 
the posthumous son of Jawahar Malto bolster 
up their claim in the present litigation. 
He has also relied on the facts that after 
the death of Jawahar Mal mutation of 
the lands left by him in the six villages 
in which he was landowner was effected 
not in favour of Hira Nand, the alleged 
posthumous son, but in favonr of the three 
widows of Jawahar Mal as such widows; 
and that in none of the  pedigree-tables 
of the villages in question, prepared at 
the several settlements of the Gurdaspur 
District, that have taken place between 
the death of Jawahar Mal and the date 
of the present suit, was there any entry 
made showing that Jawahar Mal ° ever had 
& son named Hira Nand. Much stress 
bas also been laid on the facts that after 
the death of Jawahar. Mal his nephew 
Diwan Hemraj was appointed lambardar 
in his place in Mauza Kanjrur; and Musam- 
mat Bhag Bhari was appointed lawbardar 
in Mauza Jattar, and that in this latter 
vitage Musammat Bhag Bhari in her 
capacity as lambardar engaged for pay- 
ment of the revenue at a time when here 
son Hira Nand is said to have been 
alive In support of this part of his grgu- 
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ment the learned Counsel has relied on :— 

(1) File No. 79 relating tothe appoint- 
ment of lambardar in Mauza Kanjrur (pages 
3—16, paper-book A). 

(2) File No. 83 relating to the appoint- 
ment of lambardar of Mauza Jattar (pages 
22,23 paper-book B). 

(8) Settlement records of Mauza Jattar 
and Mauza Kanjrur, 1852. 


(a) Pedigree-table of Mauza Kanjrur 
(pages 9 and 30-31, B). 

(b) Foot-note to the pedigree-table of 
Mauza Jattar (page 10, B). 

(c) Jamaband: entries of Mauza Jattar 
(page 12, B). 

{d) Application dated the 5th of April 
1853 made by Musammat Bhag 
Bhari, lambardar of Mauza Jattar, 
and theorderthereon (page 16,B.) 

(e) Papers relating to the appointment 


of lambardar of Mauza Jattar 
(pages 17—27, B). 
(f) Pedigree table of Mauza Jawahar- 
pur, 1852 (page 29, B). T s 
(g) Pedigree-table of Mauza Khano- 
wali, 1865 (pages 32, 33, B). 

On the other hand, the learned Advo- 
cate for the defendants has urged that 
there is very cogent documentary evidence 
on the file relating to the death of Diwan 
Jawahar Mal and on the settlement record 
of Mauza Jattar to show that shortly after 
Diwan Jawahar Mal’s death a son, named 
Hira Nand, was born to him by Musam- 
mat Bhag Bhari; that he was appointed 
lambardar of Mauza Jattar in place of his, 
father under the guardianship of Diwan 
Hemraj; and that it was after Hira Nand’s 
death in May cr June 1853 that Diwan 
Hemraj was appointed lambardar of Mauza 
Kanjrur in August 1853 and Musammat 
Bhag Bhari was appointed lambardar of 
Mauza Jattar under the sarbarahi of Hemraj 
in September 1853. Since the boy Hira 
Nand was born some time in February 
1853 and died four or five months after, 
there was no occasion for mitation of lands 
left by Jawahar Mal being effected in his 
(Hira Nand's) name. The mutations were , 
eventually made in the names of the 
widows of Jawahar Mal &ud the Revenue 
Authorities very naturaly dealt with the 
lands in question as if Hira Nand had 
never been born, for the very obvious 
reason that his life was very short and 
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rights of ownership in the property left 
by his father. In support of his case the 
learned Advocate has relied on :— 
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(1) File No. 475 relating to Mauza 
Jattar (pages 16— 24, A). 

(2) File No. 79 relating to Mauza 
Kanjrur (page 15, A). , 

(8) Paragraph 8 of the wajib-nl-arz 


of Mauza Jattar 1852 (page S, B`. l 

(4) Application dated the 9th of April 
1867 filed by the present defendants in the 
suit of 1867 (page 28, A). | | 

(5) Deposition of Badan Singh, witness 
for the plaintiff in the suit of 18€6 (page 
29, A). 

(6) Pedigree-table filed by Mr. F. R. 


‘Scarlett, Counsel for the plaintiff in the 


guit of 1866 (page 32, A). 
We now proceed to consider the doou- 
mentary evidence relied upon by the plaintiff's 
learned Counsel. | 
(1) File No. 79 relating to the appoint- 
ment of lambardar in Mauza Kanjrur shows 
that the proceedings began in May 1852 
and resulted in an order being passed by 
the Settlement Superintendent to the effect 
that instead of six Jlambardars only two 
lambardars should be appointed in this 
village, viz, Naunihal and Jawahar Mal. 
Subsequently in August 1853 when it was 


‘reported that Jawahar Mal had died and 


that it was necessary to appoint a lambardar 
in his place, a statement of the leading 
land-owners of the village was taken down 
on the 5th August 1853 as to who should 
be appointed lambardar in place of Jawahar 
Mal deceased. They stated that after the 
death of Jawahar Malason was born to 
him but had died at the age of two or 
three months, and that they wanted Diwan 
Hemraj, nephew of the deceased Diwan, to 
be appointed lambardar. On the same date 
an order was passed by the Settlement 
Superintendent eppointing Hemraj as a 
lambardar of Mauza Kanjrur. The state- 
ment of the land-owners above referred to 
(page 10, A) strongly supports the present 
defendants’ case, inasmuch as it shows that 
after the death of Diwan Jawahar Mala 
son was born to him and that he died 
soon after. The son referred to here was 
no doubt “Hira Nand, who is said to have 
been born in February 1853 and to have 
died in May or June of the same yerr, 85 
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far from being helpful to the plaintiff, this 
file No. 79 strergthens the defendanta’ position; 

(2) Filé No. 83 relating to the appoint- 
ment of lambardar of Mauza Jattar is also of 
little use to the plaintiff. The statement of 
Jwala Sahai, mukhtar of Musammat Bhag 
Bhari, dated the 25th September 1853 
(page 23, B) is to the effect that no son of 
Jawahar Mal was alive (koi beta nahin hat); 
and this is perfectly consistent with the 
defendants’ position that Hira Nand had 
been born to Musammat Bhag Bhari in the 
beginning of 1853 but had died a few months 
after, če. before the order of the 95th 
September 1853 was passed by the Settlement 
Superintendent. 

(3) The pedigree-tables and the foot-notes 
to those pedigree tables prepared at the . 
Settlements of 1852 and 1865, which have 
been referred to by the plaintiffs’ learned 
Counsel, do not tell against the position 
taken up by the defendants, inasmuch as 
they seem to have been prepared either 
before the birth or after the death of Hira 
Nand. So faras the papers relating to the 
appointment of lambardar of Mauza Jattar 
are concerned (pages 17-27, B), they relate 
to & period subsequent to Hira Nand’s death 
and inno way weaken the defendants’ case. 
The pediaree-table of Mauza Jawaharpur at 
page 29, B, isa piece pf evidence in favour 
of the defendants, for it appears from the 
foot-note to that pedigree.table that on the 
26th December 1852 it was stated before 
the Settlement authorities that a widow of 
Jawahar Mal was pregnant at the time; and 
the probability is that this reference is to 
the pregnancy of Musummat Bhag Bhari 
who is said to have given birth to Hira Nand 
in February 1853. The second widow, 
Musammat Lachhmi, gave birth to the pre- 
sent plaintiff, who is also a posthumous child 
of Jawahar Mal, some time in May or June; 
and since her pregnancy was not far ad- 
vanced in December 1852, it is highly impro- 
bable that the reference in the foot-note in 
question was to her and not to Musammat 
Bhag Bhari. 

With refereitce to the application dated the 
5th of April 1853 and the order thereon, 
wlfich are printed at page 16 of pmper-bookB, 
it has been urged by the plaintiff's. Counsel 

ethat Musammat Bhag Bhari presented the 
said application in person in her capacity as 
‘ambardar of Mauza Jattar, which wonld 
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show that no son had been born to her, as 
now alleged by the defendants, and that in 
order to minimise the effect of this circum- 
stance against them they have managed some- 
how to tamper with the order of the Settle- 
ment Officer by altering the words bazat-t- 
khud (..:) that occur therein into the word 
vakalatan (.:.). We have carefully examined 
the order in question; and our conclusion is 
that what probably happened was this. The 
application was presented by Jawala Sahai, 
agent of Musammat Bhag Bhari, on her 
behalf, as is clear from the fact that the 
application is signed by Jawala Sahai as 
such agent; but on the application coming 
- before the Settlement Officer. for disposal 
he naturally thought that it must have been 
‘presented by the lambardar, and so in his order 
he tised the words bazat-i-khud (...) meaning 
thereby that the application had been made 
by the lambardar in person. It must then 
have’ been: pointed out to him that the 
lambardar was a pardanashin lady and was 
not present in person but had applied 
through her agent; and thereupon the words 
bazat-i-khud (...) were altered then and there 
into the word vakalatan (...). This explanation 
is so reasonable that, in the absence of strong 
reasons to the contrary, we cannot hold thst 
the order of the Settlement Officer has been 
tampered with by the defendant after it was 
paased. 

Having carefully considered all the docu- 
‘ments referred to above, we are of opinion 
that they afford no material help to the 
plaintiff as regards her contention ihat no 
posthumous son was born to Jawahar Mal in 
February 1853. 

On the other hand, the documents on which 
the defendants’ Advocate hasrelied lend strong 
support to their plea of a male child, named 
Hira ‘Nand, having been born to Musammat 
Bhag Bhari soon after the death of Jawahur 
Mal. 

(1) File No. 475 relating to Mauza Jattar 
' ghows that on the 10th of May 1853 Jawala 
Sahai and Bakhshi Ram Singh, servan s of 
Diwan Hemraj, appeared before the, Settle- 
ment Superintendent Munsht Muhammad 
Bakhsh and stated that a posthumous son, 
named Hira Nand, had been born to Diwan 
Jawahar Mal three months before, and 
prayed that he should be appointed lambar- 
dar of Mauza Jattar under the gaardianship 
of Dewan Hemraj. The Settlement Superin- 
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tendent passed an order to that effect .on 
the same date. The Counsel for the plaintiff 
has vehemently attacked the genuineness of 
the statement of Jawala Sahai and Bakhshi 
Ram Singh and of the order which purports 
to have been passed by the Settlement 
Superintendent, and we, therefore, scrutinised 
all the papers on file No. 475 most carefully 
to see if there is any trace of forgery being 
committed or of any of the papers being 
otherwise tampered with. As a result of 
our careful scrutiny, we are perfectly satis- 
fied that every statement and order on the 
file in question is genuine; and the proceed- 
ings of the 16th May 1853 show beyond 
doubt that Musammat Bhag Bhari, widow of 
Jawahar Mal, had given birth to a son, named 
Hira Nand, in February 1853. The Counsel 
for the plaintiff called our attention to the 
fact that four of the documents referred s 
in the index of file No. 473, viz., Nos. 3, 4, 
and 12 (pages 16-17, A), are nissing,end a 
that he asked us to conclude that the file had 
been tampered with. Buta careful gxami- 
‘nation of the index shows that the documents 
in question were destroyed in due course, as 
there is a note to that effect regarding each 
of the said documents. 

(2) In dealing with the documentary evi- 
dence relied upon by the plaintiff's Counsel 
we have already referred to the state- 

ment made by Bura and others; land-ownera 
of Mauza Kanjrur, before the Settlement 
Superintendent on the 5th of August 1853 
(page 15, A); and it is clear that that state- 
ment greatly strengthens the defendants’ 
contention that the fact of a posthumous 
son, named Hira Nand, having been born 
to Jawahar Mal and having died shortly 
&fter was well known in the village and was 
never disputed at the time. 

(3) ,In paragraph 8 of the wajib-ul.avz 
of Mauza Jattar prepared in the Settlement 
of 1852, “ Hira Nand, son of Diwan Jawahar 
Mal, under the guardianship of Diwan 
Hemraj” is entered as lambardar (see 
page, B). We have referred to the original 
entry ingthe vernacular and find that on 
the 23rd of December 1852 when the’ wajib- 
ul-arz was drawn up, the name of the 
lambardar was left out in paragraph 8, for 
the obvious reason that at that time Musam- 

«mat Bhag Bhari was pregnant’ and the 
Settlement Authorities were waiting to see 
whether she wonld give birth to a mage 
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child, in which case his name would he 
entered in the said paragraph as lambardar 
in place of Diwan Jawahar Mal, deceased. 
Hira Nand was born soon after in February 
1853; and so, after his birth, the blank 
: space left in paragraph 8 of the wajib ul- 
arz was filled in by his name being inserted 
as lambardar of the village. The new entry 
is as follows:—Hira Nand sonof Diwan 
"awahar Mal under the guardianship of Diwan 
Hemraj. (...... ) This entry was clearly 
made subsequently to the rest of the para- 


graph in question, and since it Alls the 
place that was originally left blank and 
is not substituted for another entry, we 


are perfectly satisfied with its genuineness 
and must reject the theory of forgery which 
has been propounded on behalf of the 
plaintiff. ` 

(4) In the application, dated the 9th 
of April 1867, filed by Safa Chand and 
the agents of the widows of Diwan Jawahar 
Mal in the course of the suit brought by 
Diwan Hemraj against them it was stated in 


paragraph II (3), in connectión with the claim- 


of the then plaintiff, Diwan Hemraj, that 
he had been adopted by Diwan Jawahar 
Mal, that the adoption in question could 
not have „been made by the latter, inas- 
much as “two sona were born to him, 2.6; 
one son, named Fakir Chand, was born in 
Sambat 1907 and the other, named Hira 
Nand, in Sambat 1909.” The application 
ended by saying that the defendants 
were entitled to the ancestral property 
left by Diwan Jawahar Mal and that the 
claim of the plaintiff as adopted son may 
be dismissed. This application clearly shows 
that’ during the litigation of 1866.69 the 
then defendants brought to the notice of thé 
Court the fact that a posthumous son, 
named Hira Nand, had been born to Jawahar 
Mal. 

(5) The birth of a posthumous son to 
Jawahar Mal was also mentioned by Badan 
Singh, a witness for Diwan Hemraj in the 
suit of 1866, in his deposition dated the 6th 
of May 1867 (page 29, A). š 


(6) 'It is also noteworthy that in the 
pedigree-table filed by Mr. F. R., Scarlett, 
Counsel for Diwan Hemraj, as part of the 
written arguments filed by him.in the Court 
of the District Judge of Gurdaspur in the 
suit of 1866, the name of Hira Nand as 
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a posthumous son of Diwan Jawahar Mal 
by his eldest widow Musammat Bhag Bhari 
is mentioned and it is stated that he died 
three months after his birth. This entry 
strongly supports the present defendants’ 
case and the present plaintiff’s learned 
Counsel has been unable to show why 
this entry should have been made by 
Diwan Hemraj’s Counsel in the pedigree 
in question if the birth of Hira Nand was, 
as he has urged, a pure myth. 

Upon a careful review of the evidence 
adduced by the parties we have come to 
the conclusion that a posthumous ron, 
named Hira Nand, was born to Diwan Jawahar 
Mal by his eldest wife, Musammat Bhag 
Bhari, in February 1853, and that he died 
some time in May or June of the same ^ 
year. It follos that the lands in ‘suit 
must be treated as the inheritance of Hira 
Nand and not that of Diwan Jawahar Mal, 
and, therefore, the claim of the present 
plaintiff to succeed to these lands as daughter 
of Diwan Jawahar Mal must fail. It was 
nof seriously disputed that as sister of 
Hira Nand the plaintiff has no right te 
succeed to the lands in suit in preference 
to the defendants, collaterals of Hira Nand, 
aud, therefore, in view of our finding that 
Hira Nand was the posthumous son of 
Diwan Jawahar Mal and as such must be 
deemed to have succeeded to the landed 
property left by him, the plaintiff's suit 
as laid in the plaint must be dismissed. The 
parties are, undoubtedly, governed by custom 
and not by Hindu Law. 

But it has been argued by the 
learned Counsel for the plaintiff that the 
question whether Hira Nand was a 
posthumous son of Diwan Jawahar Mal or not 
must be held to be res judicata under 
section ll, Explanation IV, Civil Procedure 
Code, by reason of the decision of this 


Court which is reported as Dewan Sufa 
Chand | v. Dewan Hemraj (1). The 
gist of the argument is that a plea 


by the present defendants (Safa Chand and 
others, the collaterals of Diwan Jawahar Mal 
who were afso defendants in the suit cf 
166) to the effect that Jawahar Mal had 
left a posthumous son who had succeeded 
to his estate, would have “been sufficient to 
* defeat part of the claim of the then plaintiff 


(1) 59 P, R. 1862, 
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Diwan "Hemraj; and that, therefore, with 
reference to Explanation IV to section ll 
afbresaid the question of the birth of Hira 
Nand asa posthumous son of Diwan Jawahar 
Mal must be deemed to have been a matter 
directly and substantially in issue in the 
suit of 1866. The reply to this argument is 
very simple. In the first place, the Code 
of Civil Prosedure applicable to the suit 
of 1866 was Act VIII of 1859, and a 
reference to the wording of section 2 of 
that Act, which corresponds with section 11 
of the present Code of Civil Procedure, would 
show that the question of the birth of Hira 
Nand asa posthumous son of Diwan Jawahar 
Mal was not directly and substantialy 
in issue in the aforesaid suit and that it 
cannot be- considered as res judicata in view 
of the final decision of this Court in that 
suit, which proceeded upon grounds which had 
nothing whatever todo with the question now 
under consideration. Inthe second place, 
it is clear from the litigation of 1865 that 
Diwan Hemraj claimed to ve the adopted 
son of Diwan Jawahar Mal and so far as 
the question of his alleged adoption was 
concerned, it was distinctly stated by the 
present defendants in their application 
dated the 9th of April 1867 (page 28, A) 
that a son named Fakir Chand had been born 
to Diwan Jawahar Mal in Sambat 1907, and 
another posthumous son, named Hira 
Nand, in Sambat 1909, and that Diwan 


.. Hemraj could’ not have been adopted by 


Diwan Jawahar Mal. The real object of 
the defendanta was to defeat the claim of 
Diwan Hemraj as based upon his alleged 
adoption by Diwan Jawahar Mal, and their 
defence as contained in the aforesaid appli- 
cation was sufficient, from their own point 
of view, to defeat that claim. We are 
clearly of opinion that the doctrine of res 
judicata does not apply to the pregent suit 
with reference to the litigation of 1866, so 
far as the question of the birth of Hira Nand 
as a posthumous son of Diwan Jawahar Mal 
is concerned. In connection with ,this part 
of the case, reference was also made by the 
plaintiffs’ learned Counsel to ethe litigation 
of 1893 and of 1901-03, but we d not 
think that, the proceedings in those suiés 
have any material bearing on the question 
now before us. We may note in passing 
that the question of res judicata was neither 
raised in the pleadings of the parties mor 


e INDIAN OASES, 


109 


put in issue; but we have allowed it to be 
argued in this Court because it seems to 
have been raised before the District Judge 
in argument on behalf of the plaintiff, and 
because it was contended by her Counsel 
that the matter was apparent on the face of 
the record and should be taken notice of in 
the Appellate Court as it goes to the root of 
the whole case. 

There remains the subsidiary question as 
to whether the possession of the widows of 
Diwan Jawahar Mal was adverse to the 
defendants, as collaterals of Hira Nand, for 
a period of over twelve years; and whether 
upon that ground, if for no other reason 
the plaintiffs present suit for possession 
must succeed. It must be remembered that 
the plaintiff who is out of possession ia seek- 
ing to dispossess the.defendants from the 
lands in dispute; and, therefore, she must 
affirmatively establish a title superior to that 
of the defendants by proof of the most 
unimpeachable character. The history of 
the property in suit since the death of 
Diwan. Jawabar Mal, to the successive stages 
of which reference has been made above 
shows that three widows of the Diwan held 
possession of it in their capacity of widows 
and not im their capacity of mothers of 
Hira Nand, for the simple reason that Hira 
Nand’s life was so very short that, for all 
practical purposes, he was treated as if he 
had not been born. It is not, therefore 
correct to say that after the death of Masai 
mat Bhag Bhari, real mother of Hira Nand 
his step-mothers, Musammat Lachhmi and 
Musammat Jai Devi, must be regarded as 
having been in possession of Hira Nand’s 
estate, in their capacity as his step-mothers 
adversely to Hira Nand’s collaterals the 
present defendants; and we have no hesita- 
tion in holding that the so-called adverse 
possessidr of the twa younger widows of 
Diwan Jawahar Mal bas not been proved 
80 as to confer a valid title to the lands 
in dispute upon the present plaintiff, either 
as real daughter of Musammat Lachhmi or 
as oe of Musammat Jai Devi. 

‘or oregoing reasons, we acce 
Appeal (No 151 of 1913), set sede in 
judgment and decree of the District Judge 
in so far as it grants pcssession of half of 


the lands in suit to the plaintiff, and dismiss 


her suit with costs throughout. 
Appeal accepted; Suit dismissed, $ 
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‘ PATNA HIGH COURT. 
APPEALS prom APPELLATE DEOREES Nos. 1247 
. TO 1253 or 1916. 
C July 3, 1917. 
Present:—Mr. Justice Mullick and 
Mr; Justice Atkinson. 
Is No. 1251 or 1916. 
KADIR BAKHSH AND ANOTHER— 
DEFENDANTS— Á PPELLANTS 
versus 
SHEO PERSHAD MISSER AND orarrs— 
PLAINTIFFS — RESPONDENTS. 

Lease—Lessor and lessee—Lessor, rights and liabilities 
of—Person let into possession by lessor after demise, 
position of. 

When a person has parted with the possessory in- 
terest in & property by a lease he cannot exercise 
any dominion over the demised portion during the 
pendency of the lease. He is not justified in letting 
the land ‘to a tenant without the assent or concur- 
reace of the lessee. A lessor is only entitled to 
receive the rent payable by the lessee and his 
right to possession of the demised premises is -in 
suspense until the lease expires. The lessee is 
bound to manage the leasehold propérty in a proper 
and efficient way. If he abuses his power or neglects 
his'duties and obligations, the lessor would have a 
remedy by suit against him. [p 112, col. 2.] 

A person let into possession of a portion of 
demised property by the lessor, during the continu- 
» ance of the lease, is a trespasser. [p. 112, col. 2.] 

Appeal from a decision of the Subordinate- 
Judge, first “Court, Mozafferpur, dated the 
28th April 1916. 

Messrs. Khurshed Husnain 
Hossain for the Appellants, 

Messrs. L. N. Singh and Shévaandan Rai, 
for the Respondents 

JUDGMENT. 

ATKINSON, J.— These seven appeals are 
analogous. The learned Vakilfor tbe ap- 
pellants has elected only to argue one of 
such appeals as & test case, namely, Second 
Appeal No. 1251 of 1916. The other appeals, 


and Amir 


. namely, Nos. 1947, 1248, 1249, 1950, 1252 and | 


1253 have been abandoned by the appel- 
.. lante. 

The plaintiffs seek in this suit to recover 
possession in lands in, suit situated in two 
villages, namely, Harbanspur Khushali Karai 


bearing Tauzi No. 11863 and Harbanspur . 


Khushali Arazi barai bearing Tauzi Ng. 10371. 
The plaintiffs claim that the? lands jin. suit 
were leased to them by the 2nd and 3rd 
party defendants by various leases extending 
from the year 1906 down to the year 1912. 
The leases cover not only the lands speci-e 
fically mentioned in the leases but such lands 
as might be added thereto from time to 
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time by acoretion from the bed of the river 


' Gandak. 


The defendant' No. 1 is in occupation of a 
certain portion of the acereted lands adjoining 
the lands admittedly within the boundary 
of the lease-hold property demised to the 
plaintiffs. 

The plaintiffs now seek in this suit to 


‘recover possession of the lands which the 


defendant No, 1 now holds and in respect 
of which defendant No. 1 was put into 
possession, not by the plaintiffs, "but by the 
9nd party defendants who are the plaintiffs! 
lessors. 

The second “party defendants- respondents 
are tke co-sharers lessors having a four-annas 
share in the lands in suit and the defendants 
Nos 2 to 13 represent eleven-annas co- 
sharers lessors, so that at the time when the 
various leases were made in favour of the 
plaintiffs they aequired an interest as lessee 
in the lands in suit from the fifteen-annas 
co sharers lessors. There was thus an one- 
anna co-sharer proprietor who did not lease 
his share to the plaintiffs; and sihoB the 
institution of the suit, the plaintiffs? interest 
in respect of one co-sharer's interest in the 
property in suit to the extent of two annas 
has ceased. Therefore, at the present time 
the plaintiffs are entitled to a thirteen-annas 
share of the properties in suit, which they 
hold as lessees from the second and third 
party defendants as lessors, 

Three questions arise for determination in 
this appeal. 

_ The first point pressed by Mr. Khurshed 
Husnain is that the accreted lands ocoupied 


- by defendant No. J are not within the terms 


of the lease granted to the plaintiffs; that 
the plaintiffs are only entitled to the re- 
claimed lands specifically described in the 
leases and to no other lands; and that the 
accret@d lands are not within the ambit of 
the lease-hold property demised to the 
plaintiffs. 

The second contention is that the co- 
sharer lessors are entitled, if they think fit, 
to indus any person into the lands of the 
lessees “without their consent and to make 
a letting of the lands demised by the’ 
lease which would be. binding upon the 
lessees. 


The third contention put forward is that 
the suit as an ejectment suit is not main- 
tainable by reason of the non-joinder of all 


112, 
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the co-sharer proprietors of the disputed 
property. : ] 

As to the /irsí point we think it cannot 
be denied on the construction of the vari- 
ous leases that the plaintiffs as lessees 
are entitled not only to claim the reclaimed 
lands, but also to claim as being within 
their demise the lands which may accrete 
from time to time tothe reclaimed lands. 
But really this point has not been seriously 
pressed by the learned Vakil on behalf of 
defendant No. 1. The only lease which 
restricts the plaintiffs in dealing with the 
demised property is the lease of the 3rd De- 
cember 1906, but upon a careful perusal of 
that document it appears that it does not 
bear the interpretation contended for by 
the defendant No. 1. The position, there- 
fore, is that the plaintiffs as lessees are en- 
titled to the lands specified in the leases and 
to the lands which accrete to such lands from 
time to time. 

Now admittedly the defendant No. 1 has 
got into possession of a certain portion of 
the ‘lands .of the plaintiffs which have 
accreted to the plaintiffs reclaimed lands 
and which must be deemed to be 
covered by the plaintiffs’ leases. Under 
the terms of the leases and on the true con- 
struction of section’ 108 of the Transfer ‘of 
Property Act, so long as the lands remain 
under the power and control and management 
of the lessees, it does not rest with the lessors 
to intrude upon the property of the lessees 
by inducting any person thereon with whom 
the lessors may wish to create a letting of the 
lands. The authorities relied upon to support 
the argument that a co-sharer lessor of land 
at any time would be justified in making 
letting of the land after the demise to the 
lessee, the co-sharer lessor acting in so doing 
in thé interest of good husbandry and of 
profitable management of the estate,«re the 
cases of Watson and Co. v. Ramchund Dutt (1) 
and Dakhyani Debi v. Mana Rout (2). But 
neither of these cases bear out the proposition 
contended for by the appellants in this case. 
Those were cases dealing between co-sharers 
inter se and it was decided by these cases 


“that when lands lie waste, one of the co- 


sharers can cultivate the lands to the best ad- 


vantage on behalf of all and may prevent any 
(1) 180. 10; 17 I. A. 110; 5 Sar. P. C. J. 535; 9 Ind. 


Dec. (x. s.) & 
(2) 22 Ind. Cas. 666; 19 O. W. N. 407; 19 O. L.J, 
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other co-sharer from “restraining him from so 
doing in the interest of the profitable manage- 
ment and .use of the land. No case has been 
produced, and I venture to suggest that no 
case can be produced, which would warrant us 
in holding that a lessor, when he has parted 
with his possessory interest in property during 
the pendency of the term covered by the 
lease, can exercise any dominion over the 
demised property, which would justify him 
in letting the land to a tenant without the 
assent or concurrence of the lessees. A lessor 
when he parts with his land is only entitled 
to receive the rent payable by the lessee 
during the currency of the terms of the lease 
and his right to possession of the demised 
property is in suspense until the lease expires. 
The lessee is bound by the terms of the 
Trausfer of Property Act to manage the 
leasehold property in a proper and efficient 
way. If the lessee abuses his powers ‘or 
neglects his duties and obligations no doubt 
the lessor would havea remedy by suit 
against the lessee, but we cannot counte. 
nance the suggestion that a lessor on his 
own responsibility can put into’ possession 
of the demised property after the demise 


any person as tenant so as to bind the ` 


lessee by such an act or settlement. 

Secondly, we must come to the conclusion 
that in point of law, -defendant No. 1, 
who was inducted into the land which he 
now holds without the assent of the plaintiffs, 
is no better than a trespasser, That being 
so, the question is can this trespasser be eject- 
ed by the lessees. 


Reliance has been placed upon the case 
of Binad Lal Pakrashi v. Kalu Pramanik (3) 
for the purpose of showing that the defend- 
ant No. 1 was industed into the land by 
a person having such possession or dominion 
over the‘ property, although he was not the 
true and lawful owner thereof as would 
justify him in making a letting of the land 
and that the person to whom the land, 
was so let would or might acquire occupancy 
rights and that, therefore, defendant No. 1 


stands in this position and cannot be ejected.: 


The caSe referred to in Binal Lal Pakrashi 
v. Kalu Pramanik (3) is a case which has 
gome very far, but the facts of the case 
before us are essentially different from the 
e facts of the case cited in Binad Lal Pakrashi 


y. Kalu Pramanik (3) because in that case 
(3) 20 C. 708; 10 Ind, Dec, (x. &) 477, 
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` the person who sought to make the letting was 
in.possession of the land at the time, though 
he was actually a trespasser. But in this 
ease the person who made the letting was 
not in possession of the land at the time 
of the letting, because he had deliberately 
parted with his rights in the land by 
virtue of the leases to the lessees, who were in 
possession of the same. Therefore the decision 
in Binad Lal Pakrashi v. Kalu Pramanik 3) 
relied upon by the appellants has no. appli- 
cation whatsoever to the present case. 

Having regard to the facts of the case 
before us, are the plaintiffs entitled to 
eject the defendant No. 1? We think 
they are, and the authority for the proposi- 
tion is to be found in Radha Proshad Wasti 
v. Hsuf (4), and the decree of the learned 
Subórdinate Judge passed in this case 
conforms with the rule of law laid down in 
that case. 

We dismiss Second Appeal No. 1251 of 
1916 with costs and Second Appeals Nos. 
1247, 1248, 1249, 1:50, 1252 and 1253 of 1916 
are dismissed without costs, à : 

Moctick, J.—I agree. 


Appeals dismissed. 


(4) 7 C. 414; 9 C. L. R. 76; 8 Ind. Dec. (N. s.) 816. 





LOWER BURMA CHIEF COURT. 
SPROIAL Seconp Civiu APPEAL No. 141 
or 1916. 

June 22, 1917, 

Present; —Mr. Justice Maung Kin. 
MAUNG SHWE HLA— 
DEFENDANT-——AÀPPELLANT 
versus 


MAUNG CHET AND ANOTHER— 


7 . PraimNTIFFS— RESPONDENTS. 

Contract Act (IX of 1872), s. 17—Evidence 
Aet. (I of 1878), s 92, applicability of - 
Fraud, failure to fulfil promise, whether constitutes— 
Fraud subsequent to execution of deed, whether can be 
proved by parol evidence, ; 

“A mere failure to fulfil a promise is net fraud® unless 
from the outset the promisor intended not t$ ful. 
fil it. Ib is only in connection with the entering 
into and execugion of the document which is cor® 
tested that fraud can* be proved by oral evidence 
under section 92 of the Evidence Act, but where 
fraud is alleged subsequent to the execution of a 
. deed it cannot be proved by parol evidence. [p. 114, 
col, 2.] ° 


e 
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Mr. Tilishire, for the Appellant. 

Mr. Nazdu, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for the cancellation of a deed of | 
sale. 

The plaintiffs allege that in 1277 B. E. 
they were unable to pay a debt amounting with 
interestto Rs. 150 and that they, therefore, 
executed -a deed of sale of land in suit. 
They further allegethat it was agreed between 
them and the defendant that if they paid 
the defendant the sum of Rs. 180 at any 
time within three years from the date of 
the deed of sale, the defendant was to 
return the land by causing a mutation of 
names to be made in the Revenue Registers. 
As regards theembodying of this agreement 
in the deed of sale, they say that they 
asked defendant to do so several times but 
the defendant said that it would not matter 
and that trusting the defendant they signed 
the deed of sale, Within the period they 
went to offer the sum of Rs. 180 but the 
defendant refused to re-transfer the land. 
They then got a copy of the deed from 
the Registration Office and found that there 
was nothing about the arrangement in it. 
These are the allegations of the plaintiffs. 

It will be seen that they do not allege 
that they were asked to sign on the. false 
representation thatthe deed contained provi- 
sions regarding the arrangement for the 
return of the land ‘within three years on 
the re-payment of Rs. 180. The last allega- 
tion that on a copy being obtained the 
document was found to contain nothing 
about it, seems to pre-suppose that the 
plaintiffs thought that it contained a slause 
regarding it but that is not borne out by 
the evidence he tenders. I think I am 
justified in saying that the plaintiffs’ case 
is not that there was fraud in that the 
defendant fraudulently induced them to 
sign the deed in the belief that it con- 
tained a clause for a re-purchase within 
three years. 

I will quote the Trial Judge’s summary 
of the ewdence on their side, as, in my 
opinion, it is a correct summary:— 


“The plaintiffs called fivé witnesses. The 
evidence of petition-writers Maung Po On 
and Maung Po Thaw tends to show that 
the parties came and requested them to 
write a bond for the sale of a piece of | 
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land for Rs. 180 by the plaintiffs, Maung 
Chet and his ‘wife, to defendant Maung 
Shwe Hla and the bond was read out when 
it was written , then the plaintiffs requested 
them to add one condition in tke bond to 
redeem the land within ‘three years on 
payment of Hs. 180 and they informed 
the plaintiffs that the bond would become 
invalid, if the required condition be (sic) 
added in it. The witnesses further state 
that they heard the defendant Maung Shwe 
Hla promising the plaintiffs to redeem 
the land on payment of Rs. 180 within 
three years, when they asked the plaintiffs to 
` execute another bond but the parties did 
not turn up after they had left. This 
was supported by the evidence of Mg. Kan 

Gyi, Mg. Mya and Mg, Hmun". 


It is unnecessary to comment upon the 
conduct of the petition-writers in telling 
the plaintiffs that the insertion of. the 
condition would invalidate the deed of sale. 
That is neither here nor there. The 
defpndant has nothing to do with that 
conduct. The fact remains that the plaint- 
iffs signed the deed of sale knowing it 
to be a deed of absolute sale, nothing 
more or less, and that they were told to 


have another document embodying the 
condition but they did not do so. It ig 
evident that they relied on the 
verbal promise. made by the defend. 
ant to allow them to  re-take the 
land on payment of Rs, 180. If 
there was. this promise and the defend- 


ant broke it afterwards, there would be 
fraud in the popular sense, but not neces- 
sarily as understood in law, unless it is proved 
that the defendant from the outset never 
intended to perform the promise, a state 
of circumstances given in section 17 of the 
Indian Contract Actas constituting fraud. 
There is, however, nothing to show that the 


defendant did not intend to perform the. 


promise from the outset. Therefore it must 


be taken uponthe evidence as summarised. 


above that the plaintiffs signed the deed 
of sale knowing it to be what ib was and 
that as stated in their plaint they trusted 
the defendant, Plaintiff Po Chet’s evidence 
that he signed the deed, thinking it contained 
the condition he now sets up, cannot be 
believed “for it appears to me, .that it is* 
the resulé of a desire tof geljllover., the 
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ruling in MEE Bin. v. ^ Ma Blais, . (i), 
Apart from the question of fraud, it i8 
clear from that ruling that the oral agree- 
ment to allow repurchase cannot be proved 
by parol evidence. If there ‘was ‘fraud 
practised upon the plaintiffs by the, defend- 
ant at the time of the execution of the 
deed, parol evidence would be admissible 
under proviso 1 to section 92 of the Evidence 
Act. - In the case quoted above, Fox, J., 
observed “............ the fraud relied on was 
fraud subsequent totheexecution of the deed of 
sale. Notwithstanding tlie remarks of Melvill, 
J., in Paksu Lakshman v Govinda Kanji (2), 
the wording of section 92 of the Evidence 
Act appears to me to make it quite clear 
that it is only fraud in connestion with the 
entering into and execution of the document 
which is contested that can be proved by 
oral evidence”, "The fraud, if any, in this 
case is fraud subsequent to the execution of 
the deed and cannot, therefore, be proved 
by parolevidence. 

After avery careful consideration of the 


ease it will be seen that I Have ‘been 
unable to agree with the following 
observations of the learned District 


Judge: “It is nothing but fraud on the 
part’ of the defendant if he comes now 
and seeks to evade his obligation by taking 
advantage of either the plaintiffs’ care- 
lessness or his owncunningin not having 
reduced that obligation" to writing". The 
first part is incorrect law and the second is 
not justified by. the evidence. ` È have’ held 
that the failure.to falfl the promise is no 
fraud unless, from the outset, the promisor 
intended not to fulfil it and. that there is no 
evidence.of the latter circumstance. 

For the above reasons I hold that the 
plaintiffs’ suit must fail. 

The appeal isallowed. The decree of the 
District. Court is set-aside and -that of 
the Township Court restored. The pina; 
énts.will pay costs throughout. 


: Appeal allowed. 
(1) 3 L. BER, 100. - . 
(2) .4 B, opis Ind, Jurjis27; 2-Iud. Deo. (N. s.) 
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TULSI RAM t, AMAR BINGH. 
:U.* PUNJAB CHIEF COURT. 
SECOND CIVIL APPEAL No. 446 or 1917. 

July 13, 1917. i 
. Present: —Mr, Shah Din, Chief Judge. : 
TULSI RAM AND OTHERS—DEFENDANTS— 
i . APPELLANTS 
ao versus ; 
Sodhi AMAR SINGH—PLAINTIFF, 
Sodhi FATEH SINGH—Dsrenpant— 


< RESPONDENTS. 

Punjab Courts Act (IIT of 1914), s. 41 (3)—Appeal, 
second—Custom versus Personal Law—Certificate,” 
necessity of. ` 

In a guit for possession the District Judge found 


that in matters of alienation of ancestral property’ | 


the parties were governed by custom and not by 

Hindu Law, and a decree was given accordingly. The 

defendants preferred.a second appealto the Chief 

Court urging that the parties were governed by Hindu: 
Law and not by custom: , . 

Hel, that since the District Judge had nob granted. 
acertificate under section 41 (3) of the Punjab 
Courts Act, the appellants were precluded from 
urging as a ground of appeal in the Chief Court 
that the parties were governed by their personal law 
and nob by custom. z 

, Sawan Singh v. Mothu, 28 Ind. Cas. 817; 85 P. R. 
19014; 162 P. L. R. 1914; 120 P. W. R. 1914; Ilahi 
Bakhsh v. Rahim Bakhsh, 34 Ind. Cas. 219; 106 P. W. 
R. 1916; 60 P. L. R. 1917, followed. 

. Second appeal from the decree of the 
District Judge, Ferozepore, dated the 11th 


-December 1916, reversing that of the Sub- 


ordinate Judge, second class, Ferozepore,. 
dated the 30th June 1916, dismissing the- 
claim, NN 
Mr. Gokal 
lants. ` 
. Mr. Manohar Lal, for the Respondents. 


M. JUDGMENT.—This appeal and Second 
Appeals No. 447 and 448 of 1917 are 
sonnested, and they will all be disposed 
of. in one judgment. The facts of the two 
suits out of which these three appeals have 
arisen are very fully stated in the judg- 
ments of the Court below and it is un- 
necessary to recapitulaté them here. Both 
the Courts have concurred in holding that 
the plaintiff Sodhi, Amar Singh and the 
vendors Sodhi Fateh Singh and Sodhi 
Sardara. Singh were governed, in matters 
of . alienation of ancestral landed property, 
by:custom and not by Hindu Law; and 


Oliand Narang, for the Appel- 


after carefully examining the various items * 


which make up the consideration for each 
of the three sales in dispute the District 
Judge, partly differing in this respeót from 
the Subordinate Judge, has recorded certain 
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findings regarding the legal necessity or 
otherwise for some of the said items and has 
given decrees accordingly. 

The vendees have preferred three second 
appeals to this Court ; and in each of the 
appeals the first point raised is. that the 
plaintiff and the vendors were governed by 
Hindu Law and not by custom, and that, 
therefore, the vendors. had an unrestricted 
power of alienation in respect of the lands 
in suit, The learned Counsel for the plaint- 
iff-respondent urges as '& preliminary ob-. 
jection that since. the ‘question involved in’ 
all the appeals is one of custom,-no second 
appeal lies to-this Court without a certificate. 
from the District Judge under section 41 
(3) of the Punjab Courts Act. In sup- 
port of the objection the learned Counsel, 
and 
Ilahi Bakhsh v. Rahim Bakhsh (2). These 
authorities are in point, as is frankly eoneed-' 
ed by the learned Counsel for the appellants; 
and I must, therefore, hold: that since the 
District Judge has not granted a certificate 
under section 41 (3) of the Punjab Courts 
Act, the appellants are precluded from urg- 
ing as a ground of apyeal in this Court 
that the plaintiff-respondent and the vendors’ 
were governed by their personal law and. 
not by custom. f r 

There remains ‘the subsidiary’ question’ 
whether the appellants have heen able to 
prove that all the three sales in dispute 
were made by the vendors for full consider- 
ation and legal necessity, On that point 
fhe judgment of the District Judge is 
donelusive, containing as it does findings of. 
fact .regarding the various items that con- 
stitute the consideration for each sale.. 
Whether those findings are right or wrong, 
they are binding on the parties and their 
correctness cannot be contested in second 
appeal. ; 

I maintain. the judgment and decree of. 
the District Judge in each.case and dis- 
miss all the three appeals with  oosta 
throughout, 7 
s * Appeals dismissed. 

(1) 28 Ind. Cas. 817; 86 P. R. 1914 162 PL. R. 
1914; 120 P. W. R. 1914. . 
iy 34 Ind. Cas. 219; 106 P, W. R. 1916; 60 P, L, Ry 
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SHUBRATI £., HAFIZAN, 


OUDH JUDICIAL COMMISSIONER'S 
"GOURT. . 
Seconp CIVIL APPEAL No. 369 or 1916. 
June 11, 1917. 

Present:— Pandit. Kanhaiya Lal, A. J, C. 
SHUBRATI—DkrENDANT— 
APPELLANT 

è VETSUS 
Musammat HAFIZAN, MINOR, UNDER THE 
GUARDIANSHIP or FAZAL MOHAMMAD— 


PLAINTIFF — RESPON VENT, 

Arbitration—Award made without intervention. of 
Court, effect of —Filing in Court, whether necessary — 
Registration Act (XVI of 1908), s. 17 (2) (vi) —Award, 
whether compulsorily registrable—Limitation Act (IX 
of 1908), Sch. I, Arts. 144, 113, 115, 116 — Suit to 
recover property awarded by arbitrators—Limitation. 

An.award is nob compulsorily registrable and is 
operative even though neither party has sought to 
enforce it by filing itin Court [p. 116, col. 2.] | 

Tek Lal Singh v. Sripati Chowdhury, 20 Ind, Cas. 
860; 18 C. W. N. 475; 19 C. L. J; 128; Mohammad Hadi 
v.Muhammad Taki, 82 Ind. Cas, 465; 18 O, C. 282, 
relied upon. 

The legal effect of an award does not depend ou 
whether an application was made for the filing of 
it ot net. [p. 117, col. 1.] 


An award is equivalent to a judgment, whether 
it has passed into a decree or not, and the 
relief granted by if can be enforced, so long as 
it is not seb aside in the tanner provided by 
law, the limitation applicable to the enforcement 
of the relief given by the award being dependent 
upon the nature of that relief. If the relief is 
one relating to immoveable property, the limitation 

* provided for such property will be applicable. [p. 
117, 00.1] * 

Muhammad Newaz Khan v. Alam Khan, 18 0, 4'4; 
18 I A. 78; G Ind Jur. 2846 Sar. P. C.J. 26; 70 P. 
R. 1891; 9 Ind. Dec. (x 8.) 276; Rani Mewa Kuwar 
v Rani Hulas Kuwar, 1 I. A. 157; 18 B. L. BR. 812; 
3 Sar'P C. J. 364; Ralique & Jackson's P. C. No. 21, 
followed. 


A suit to'enforce an award cannot be, treated as a 
suit for specific performance of a contract within the 
meaning of Article 113 of the Limitation Act, much 
less can it be treated as a suit for compensation for 
breach of a contract within the meaning, of Article 
115 or 116 of the said Act, inasmuch as an award 
does not embody a contract but is only evidence 
of a title adjudged by it. [p. 117, col. 1.7 


Sheo Narain v. Beni Madho,23 A. 986; A W.N, 
(1901) 83; Thakur Sheo Narain Singh v. Thakur 
Bishunath Singh, 7 O. C. 869, relied upon. 


An award is the decision of a Tribur&l constituted 
by the parties, It declares the rights of the parties 
and is evidence of the existence of those rights on 
the date on which, itis made. Therefore, a suit for 
the recovery of possession of property on the basis 
of an award made by arbitrators, appointed by the 
parties, isono to which Article 144 of the Limitation 
Act applies, and can be brought within twelve years of 

. (he dato of the award, [p, 117, col, 1.] 


INDIAN OASES, 


(1919 


Sornavalli Ammal v. Muthayya Sastrigal, 23 M. 598; 
10M. L J. 208; 8 Ind. Deo (x. s.) 816; Bhajahavi 
Saha-Banikya v. Behary Lal Basak, 33 O. 881; 4 C: L. 
J. 162, relied upon A 

Kuldip Dube v. Mahani Dube, 11 Ind, Cas. 705; 34 
A. 43; 8 A. L. J. 1138, distinguished, 


becond appeal from the decree of the Dis- 
trict Judge, Gonda , dated the 30th June 1915, 
upholding the order of the Munsif, Gonda, 
dated the 19th May 1916. 

Syed Ali Mohammad holding brief of the 
Hon'ble Mirza Samiullah Beg, for the Appel- 
lant. 

Mr. Muhammad Wasim, for the Respond- 
ent. 


JUDGMENT.—The plaintiff respondent 
claimed possession of a halfshare of a 
certain shop under an award of arbitration, to 
which the defendant appellant, Shubrati, was 
a party. The award was made on the 25th 
Ostober 1909. - The contention of the defend- 
ant was that the award did not confer any 
title on the plaintiff, The Courts below 
decreed the claim for joint possession of the 
said shop, halding that the award sonferred 
title on the plaintiff which could be enforced 
so long as the claim of the plaintiff thereto 
was not barred by Article 144 of the 
Indian Limitation Act (IX of 1908), 

It is contended on behalf of the defend. 
ant-appellant:that the award did not convey 
any title..to the plaintiff, firstly, because it 
was not «registered, and secondly, because 
no sttempt was made to get it filed in 
Court and obtain a decree in accordance 
with it. But in view of the provisions of 
section 17, clause 2, sub-clauee 6, of the 
Indian Registration Act (XVI of 1908) 
and the decisions in Tek Lal Sing v, 
Sripatt Chowdhury (1) and Mok mmad Hadi 
v. Mohammad Taki (2), an award ig not 
compulsorily registrable and is Operative. 
even though neither party has sought to 
enforce it by filing in Court. It is also 
contended that the claim to enforce a right 
given by the award, is barred if it is nôt 
enforced within the period mentioned in 
Article 113, 116 or 120 of the Liwitation 
Aot, whichever may be held applicable to 
the’ case. But Article 113 does not apply, 

e because, as pointed ont in Sheo Narain Y. 


(1) 20 Ind. Cas. 860; 18 C. W. N. 475; 19 C. L, J. 
123. E 
s (2) 82 Ind. Cas, 465; 180, C. 282. 
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Beni Madho (3) and Thakur Sheo Navin 
Singh v. 'Lhakur Bishunath Singh (4), 

suit to enforeean award cannot bs bend 
as a suit for specific performanse of a 
contract within the meaning of Article 113 
of the Indian Limitation Act, mush less 
can it be treated as a suit for compensa- 
tion for breach of a contract within the 
meaning of Article 115 or 116 of the said Act, 
because ari award does not ‘embody a con- 
tract bnt is only an evidence of a title 
adjudged by it. An award is the deci- 
sion ofa Tribunal constituted by the parties. 
It declares the rights of the parties and 
is evidence of the existence of those rights 
on the date on which the award was made. 
In Sornavalli Ammal v. Muthayya Sastri- 
gal (5) and Bhajuharé Saha Bantkya v. 
Bekary Lal Basak (6) it was accordingly 
held that a suit for the recovery of pos- 
session of property on the basis ofan award 
made by arbitrators, appointed by the 
parties, was one to which Article 144 of 
the Indian Limitation Act applied and 
could be brought within twelve years from 
the date of the award. The learned Counsel 
for the defendant-appellant relies on the 
decision in Kuldip Dube v. Mahant Dube (7). 
But in that case the award was for the 
recovery of money payable under an award 
to which the limitation applicable was differ- 
ent. In Muhammad Newaz Khan vw. Alam 
Khan (8) their Lordships of the Privy 
Council pointed out that the legal effect 
cf an award did not depend on whether 
an application was made for the filing of 
it or not. Ah award is equivalent to & 
judgment, whether it has passed ipto a 
decree or not, and the relief grauted by 
it ean be enforced, so long as it is- not 
set aside in the manner provided by law, 
the limitation applicable to the enforcement 
of the relief given by the award being 
dependent upon the nature of that relief. 
If the relief is one relating to immoveable 
property, the limitation provided for such 


(8) 28 A. 285; A. W. N. (1901) 83.* 

(4) 7 O. C. 389, * 

(5) 23 M. 593; 10 M, L. J. 208; 8 Ind. Dec. (x. &.) 
816 

(6. 33 "isst 4 C. L. I. 162. 

(7) LL Ind. Cas. 705; 44 A. 43; 8 A. L. J. 1138. 

(3) 18 C. 414; I8 I. A. 73; 15 Iad; Jur. 284; 6 San 
P. 0. J. 26; 70 P. R. 1891; 9 Ind. Dec. ,N. B3) 276. 
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property willbe applicable," In Rani Mewa 
Awwar v. Rani Hulas Kuwar (9) their 


Lordships of the Privy, Council, dealing 
with a claim for possession of certain land 
on the basis of a.compromise, observed that 
the claim, did not rest on contract only but 
upon a title to the land acknowledged and 
defined by that contract, to which the limi- 
tation applicable was that provided fer suits 
for the recovery of immoveable property. 
If that was the limitation applicable to 
suits for the recovery of immoveable pro- 
perty based on a compromise, there was 
no reason for holding that it would be other- 
wise, where a similar suit is based on an 
award of arbitration. 

The Courts below were justified in ap- 
plying Article 144 of the Indian Limitation 
Act to the claim and decreeing it. The appeal 
is, therefore, dismissed with costs. 


Appeal dismissed, 
(9) 1 LA. 157; 13 B. L. R. 312; 3 Sar. P. C. J. 
364; Bafique and Jackson's P. C. No, 27. 





LOWER BURMA OHIEF COURT. 
Crvit Revision No. 37 or 1917. 
June 18, 1917. 
Preseni:—Mr. Justice Maung Kin. 
MAUNG SIT KON - PrAINTIFF—APPELLANT 
versus i 


MA SU YA AND ANOTHER— RESPONDENTS. 

Evidence Act, (I of 1872), s. 84-— Account book, copy 
of, admissibility of —Time of making entries, effect of. 

An account book, though a copy of another account 
book, is admissible in evidence under section 34 of the 


- Evidence Act, if copied and kept in the ordinary 


course of business. The.fact that the first book is 
more valuable does not make the second less admis. 
sible. The timeof making the entries in the second 
book may affect their value but should not, if the 
entries are not made from day to day or from hour 
to hourp make them entirely irrelevant, [p. 118, 
cols. 1 & 2.] 

Deputy Commissioner of Bara Banki v. Ram Parshad, 
27 C. 118; 26 I. A. 254; 4 C. W. N. 147; 7 Sar. P. €. J. 
586; 14 Ind. Dec. (xN. s.) 77 (P. C. h Munchershaw 
Bezonji v. New Diwrumsey Spinning and Weaving Co., 
4 B. 576; 5 Ind. Jur. 482; 2 Ind. Dec, (N. s.) 891, 
followed. , 


JUDGME NT,—- Plaintiff-appeliant sued for 
balance of price of goods sold and delivered, 
Defendant said that he bought goods only 
to the value of Rs. 409-90 and npt to the 
extent alleged by plaintiff and that he had 
paid off the price, 
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v- The Trial Cofirt found-that the defendant 
did. taka, goods to the extent alleged: by 
the plaintiff.: Exhibit X, an account book-of 
* the plaintiff, was relied - on by the Trial 
Court. >- 

On appeal to the District Court, it was 
argued that the Exhibit. was not admissible 
being only a copy of another account called 
the ledger book. The lower Appellate Court 
held that the Exhibit was inadmissible -on 
the ground urged and reversed the Trial 
Court saying that its judgment was. based 
upon inadmissible evidence. 

The District Court was in error in doing 
so. In the first place the book of which 
the Exhibit is said fo be a sopy was pro- 
duced in Court and was compared with the 
Exhibit and admitted to be correct by the 
defendant, that is, to contain the same account 
as the Exhibit. 

It must, therefore, be held that it was 
admitted by consent of the parties. 

The: plaintiff says that there were two 
account books kept in his shop. One was 
the *d@ily ledger, as he called it, and the 
other of the same kind as Exhibit A. The 
entries in the ledger book were made from 
time to time during the day, and at the 
close of the day they were "copied" into 
the Exhibit. The former book shows all 
transactions: -of the day as they occurred, 
‘while tha Exhibit shows the transactions 
of each of the individuals the firm dealt 
with during the day. The Exhibit, though 
‘in a sense a copy of the ledger, must be 
held to bé'a book kept in the ordinary course 
‘of business and as such should have been 
held to be admissible. It may be that the 
‘first book is more valuable but that does 
not’ make the Exhibit the less admissible. 
‘Under the circumstances even as regards 
the weight to be attached, there is not much 
‘to ehoose between the two books. 

There is very high authority in support 
‘of my view. 
|: In the Deputy Commissioner of Bara Banki 
w. Ram Parshad (1) the Caloutta High Court 
‘had held on the authority of the Bombay 
case of Munchershaw Bezonjt v. New* Dhurum- 
sey Spinning and Weaving Company (2) that the 


(1) 27 C. 118; 26 I. A. 264; 4 C. W. N. 147; 7 Sar. 
P, C. J. 588; 14 Ind. Dec. (x. s.) 77 (P. C.) 
: (2) 4 B.'976 6 Ind, Tur, 482; 2 Ind. dos. (wa) * 
891, ` 
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entries in question’ were not relevant undér 
section 34 of the Indian Hvidence Act, the 
book not being regularly kept in the course 
of business within the meaning of ‘that 
section. In the Bombay case referred to 
it was held that the words in section’ 34, 

"books of account regularly kept in the 
course of business", mean books entered. up 
from day to day or from hour to hour as 
transactions take place. Their Lordships 
after. ‘observing. that they were 
unable to approve of this decision stated; 
“It gives a much foo limited meaning to 
section 34. If it were correct, merchants’ 
and bankers’ books regularly -kept would 


in many cases be excluded from being used 


Hs corroborative evidence. The time of 
making the entries may affect the value of 
them, but should not, if not made from day 
to day or from hour to hour, make them 
entirely irrelevant”. The book in “question 
in the Privy Council case related to. 
talukdurt estate. The course of business in 
keeping the’ acéounts in the office -of that 
estate; was that monthly accounts ‘were 
submitted by karindas at .ihe head office, 
where they were abstracted and. entered in 
an account book, under the date of; entry, 
that being in some cases many days after 
the transaction, of payment or receipt, but 
the entries wore made in their proper order; 
on the authority of the officer whose duty 
it was to receive or pay the money. Their 
Lordships: held that the entries in the 
account book were admissible, though they 
were not made from day to day or 
from hour. to hour as transactions took 
place. 1 

Exhibit A before me was kept in a 
similar way to that in which that account 
book was kept and is, therefore, relevant 
under section 34 of. the Indian Evidence 
Aot. * 

- For’ the above reasons I would grant this 
application and reverse the. decree of the 
lower Appellate Court and restore that of 
the Township Court with costs throughout. 


E ° ' Application allowed, 
. f 
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* DIDAR HUSAIN V, GAYA PRASAD. 


. OUDE JUDICIAL COMMISSIONER’ S 
COURT. 
ve SECOND Civit APPEAL No. 298 or 1916. 
: July 3, 1917. 
Present: :—Pandit Kanhaiya Lal, A. J. C. 

. Khan Bahadur Saiyed DIDAR HUSAIN `. 
' AND ANOTHER—PLAINTIFES— 
APPELLANTS 
versus 


GAYA PRASAD AND ae enero ` 


— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Art. 148—Mori-. 
gage—Redemption suit —Right, subsisting, of redemption 
—-Burden of proof— Limitation Act (IX of 1908), s. 20 


— Pàyment, person making, whether bencfited —Limila- ` 


tion, ealension of period of. 


In redemption suitsthe plaintiff is bound to show, 
that he had a subsisting right of redemption on the: 
date of the suit, and he is not relieved of the burdén- 
by showing that the mortgage subsisted up to within. 


twelvé years before the date of the suit, so as to shift 


the burden on to'the defendant to prove that’ the. 
[p. 119, 


night of redemption has since then elapsed. 
col, 2. 
ee 20 of the Limitation Act invests the person 
making a payment with no fresh right, and he cannot 
use such payment, whether made directly or other- 
wise, to extend the period of limitation applicable toa 
suit by him to enforce his rights. [p. 120, col. 2.] : 

Appeal from the decree of the District 
Judge, Hardoi, dated the 8th May 1916, 
confirming that of the 
Judge, Hardon dated the 28rd December 
1915. 

The Hon'ble Syed Wazir Hasan, for the 
Appellants. 
. The Hon'ble Pandit Gokeram Nath Misra, 
for Respondents Nos. 1 to 3, 

JUDGMENT.—This appeal arises out of a 
suit for redemption of a mortgage said to have 
been effested by Sakhawat Hussain, the pre- 
decessor-in-interest of the plaintiffs, in favour 
of Hatim Ali on the 2nd May 1852. Some 
of the defendants are the legal representatives 
of the original mortgagee, while the rest are 
transferees from those representatives. The 
existence of the original mortgage wás denied 
by the transferees and also by some of the 
representatives of the original mortgagee. 
The Court of first instance found that the 
plaintiffs had failed to establish the mortgage 
and dismissed the claim. The lowereAppel- 
Jate Court found that the mortgage im ques- 
tion had been effected in 1852. but that the 
plaintiffs bid failed to establish that their 
right to redeem was subsisting. 

The allegation of the plaintifis was that 
the mortgage wasredeemable withinten years, 
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Subordinate. 


t 


whereas such of the defendants as admitted 
the existence of the mortgage stated that 


| the term fixed for. redemption was only one 
The suit was filed on the 28rd Decem- 


year.. 
ber 1914, that is after the expiry of morethan 
` sixty years from the date of the mortgage. 
The original mortgage deed is not forthcom- 
ing, and the evidence adduced by the plaintiffs 
to prove that the term fixed for redemption 
was ten years was not accepted by the Courts 
below. 

It is contended on behalf of the plaintiffs. 
appellants that it was sufficient for them to 
establish that the mortgage subsisted up to 
within 12 years before the date of the suit, 
and that the onus lay on the defendants to 
prove that the right of redemption had since 
then lapsed by.time. There is, however, a 
clear distinction as. to the onus of proof bet- 
ween cases where a plaintiff sues for possession 
of land by redemption of a mortgage and 
those where the defence to a suitfor possession 
of land is adverse possession from more than 
12 years. In each case the plaintiff must 
plead his title, but, as pointed out in Rama- 
nand Misr y. Sahib Ali (1), in the former 
case, the possession of the defendant or his 
predecessor having been lawful, the plaintiff 
has to establish that he had a title subsisting 
at the date of the suit, while in the latter, 
if the plaintiff proves his title, the production 
of prima facte evidence by him to show that he 
was in possession within 12 years might 
shift the onus on to the defendant. The very 
nature of a suit for possession of land by 
redemption of a mortgage presupposes that 
the defendant or those whom he represents in 
title had lawfully obtained possession of the 
land, and the plaintiff must, therefore, give 
prima facie evidence showing his title to get 
back possession, or his right to disturb the 
possession of the defendant, which had a 
lawful eorigin. {n other words, he has to 
show that he had a subsisting right to re- 
deem the property and if that right de- 
pends on the terms of the mortgage, he has 
to prove those terms in order to show that 
his right subsists. A plaintiff seeking re- 
demptionecannot be relieved of the burden 
which is imposed on all plaintiffs of es- 
tablishing the fact or facts out of which his 
claim to relief arises. The mere‘ fact that 


* (1) 114.438; A. W. N. (1889) 155; 6: Ind, Deg, 
(N. 3.) 708, 


an 
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the defendants were mortgagees at one time 
would not be sufficient to establish that 
they were mortgagees on the date of 
the suit, uuless the terms of the mort- 
gage indicated that the mortgage subsisted 
and that the right of redemption was still 
available. In  Salik Ram v. Ramanand 
(2) it was accordingly held that where a 
plaintiff ina suit on a mortgage failed to 
prove the mortgage on which he relied, and 
which he alleged in his plaint, he could 
not succeed upon the mere fact that the de- 
fendant admitted that he was a mortgagee 
of the land. In Kayasth Scholarship Trust, 
Allahabad v. Shankar Din (3) it was simi- 
larly held that in a suit for redemption of 
a mortgage the burden of proof lay on the 
plaintiff to give at least prima facie proof 
that the mortgage was redeemable on the 
date of the suit. The plaintiffs have failed 
in this case to establish that the mortgage 
was redeemable within ten years or that their 
right to redeem accrued within sixty years 
from the date of the suit. Article 148 of the 
Indigr *Limitation Act, IX of 1908, there- 
fore, bars his claim. 


It is next contended on behalf of the 
plaintiffs appellants that the mortgage was 
usufructuary and the plaintiffs were entitled 
to the benefit. of section 20 of the Indian 
Limitation Act and to compute the limita- 
tion from the date when the profits were 
last realised by the mortgagee. This argu- 
ment presupposes that section 20 was 
enacted as much for the benefit of the 
person making the payment, directly or 
otherwise, as for the benefit of him who 
received it. But there is nothing in the 
language of that section to confer on the 
person making the payment a right to 
extend the period of limitation and use 
such payment to his own advantagq Sec. 
tion 20, sub-section 1, applies to suits for 
the recovery of debts or legacies and 
allows a fresh period of limitation to be 
somputed from the time when a payment 
is made towards such debts or legacies by 
the person liable to pay the samp or by 
his agent duly authorized on his behalf 
in any of the manners therein specified. 
Section 20, sub-section 2, merely defines 


2) 30.0, 173. 
3) 11 0. C. 285. 
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what shall be sufficient payment” for the 
purposes of the preceding sub-section in 
cases where the mortgagee is in posseasicn 
of the mortgaged land and is in receipt of 
the rents or profits thereof. The receipt 
of rents or profits by a mortgagee is 
constructively à payment to him by the 
mortgagor of a part of the principal or 
of the interest, as the case may be, and. 
such payment keeps the remedy of the 
person, to whom it is made, alive but 
does not give an extended right to the 
person who makes the payment. The 
principle underlying the rule is that the 
payment is treated: as an acknowledgment: 
by the person making the payment of his. 
liability and an admission of the title of 
the person to whom the payment. is made. 
It invests the person paying with no fresh 
right, and he cannot, therefore, use such 
payment, whether made diractly or other- 
wise, to extend the period of limitation 
applicable to a suit by him to enforce his 
rights. In Kallu v. Halki (4) and Anwar 
Husain v. Lalmir Khan (5) it was according: 
ly held that section 20 did not apply toa 
suit for redemption of a usufruetuary 
mortgage in such a manner as to extend 
the pericd of limitation within which such 
a suit might be filed. In Indarjit v. 
Gajadhar Sahai (6) and Abdul Ahad v. 
Mahtab Bibi (7) section 20 was held ap- 
plicable to & suit by a mortgagee for sale 
or foreclosure, and in Kanhuya Bakhsh Pande 
y. Sheonandan Singh (8) it was laid down 
that it did ,not apply to a suit by a 
mortgagee for possession of the mortgaged 
property. Sub-sestion 2 of section 20 is 
only explanatory of sub-section 1 in its 
application to a particular set of facts, 
and it does not seem reasonable to sup- 
pose that the Legislature intended by that 
provision, practically to exclude suits for 
the redemption of usufructuary mortgages 
from the operation of the Indian Limitation. 
Act altogether. 
The appeal is, therefore, dismissed with 
costs. £ 


. . Appeul dismissed. 


(4) 18 A 295; A W.N. (1896) 68; S Ind. Dec. 
(x. 8.) 903 ` = 
(5) 26 A 167; A W. N. 1903) 228, . 
(6) 19 Ind Cas. 238; 35 A. 270; 11 A. L. J- 289. 
(7) 20 Ind. Cas. 758; 11 A. L. J. 477; 35 A. 878, 


(8) 7 Ind. Oas. E67; 13 O, C. 179. 
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HLA GYAW V AUNG PYT. 
LOWER BURMA: CHIEF COURT. 
SPECIAL Skcoup CIVIL APPRAL No. 62 
° or 19!6. 
June !8, 19.7. 
Present:— Mr. Justice Maung Kin. 
: HLA GY AW AND OTHERS — PLAINTIFFS— 
APPELLANTS 
Versus 


AUNG PYU AND ANOTHER— DEFENDANTS— . 


RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts, 142, 123— 
Sale, invalid, of joint share—Suit to set aside sale— 
Limitation. 

A suit to set aside an invalid sale to the extent of 
the plaintiff's joint share and fur possession of the 
same is governed by Article 142 of the Limitation 
Act, and not by Article 123 which governs suits for a 
distributive share of an estate. [p. 121, col. 2.] 

Mr. Campagna, for the Appellants. 

‘Mr. Stn Hla Aung, for Respondent 
Nowl. 

JUDGMENT.—The land in dispute at 
one time formed -part of the estate of 
OiPauk Ke, who died about !5 years ago 
leaving 16 shins of land and four children, 
namely, Mg. Hla Gyaw, Me Dok, Mg. Kyaw 
and Mg. Lon. Mg. Hla Gyaw was the 
eldest son, Mg. Lon the youngest son. Mg. 
Lon  mortgaged the lands in dispute 
to Aung Pyu, tho defendant, and later on 
made them over in satisfaction of the 
mortgage-debt. Some time afterwards Mg. 
Lon sued Aung Pyu for the redemption 
of the land and failed to get a decree. 
This was followed by the present suit in 
which Hla Gyaw, Me Dok and the heirs of 
Maung Kyaw since deceased sued Mg. Lon 
and Aung Pyn for 3/4ths of the lands, on 
the ground that they formed part of an 
undivided estate left by O Pauk Ke and 
that they had an interest jointly to the 


extent of 3/Aths of the lands. 
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“The Sub- Divisional Judge in his judgment : 


describes the suit as one for a distributive 
share of an estate and this has stmewhat 
strengthened the contention that Article 
123 of the Limitation Act applies, and as 
O Pauk Ke died 15 years before the suit 
it was barred by time. I do not think 
the Sub. Divisional Judge’s descriptiongf the 
.Suit is correct. Although fhe plaintiff 
asked for 3/4ths, which was their jvint 
share in the property, the suit must be 
held to be one in which they asked the 
sale to Aung Pyu to be set aside to the 
extent of their joint share and for the 


E 
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possession of that share, That being the 
case, Article 123 does not apply but accord- 
ing to the ruting in Ma Ko Uv. Tun E (1), 
Article 142] would apply. The sale was 
in 1272 B. E., which would be the time 
when the plaintiffs were dispossessed. The 
suit is, therefore, not time-barred. 

The next point to be considered is, whe- 
ther as a fact there had been a division 
of the estate, the result of which was 
that: the land in suit fell to the share 
of Mg. Lon.- The Snb-Divisional Judge held 
that that there had been no such division. 
I think he was right, for the evidence 
shows that the three older heirs of 
O Pauk Ke had been working portions of 
the, estate by arrangement without having 
had their shares distributed among them 
and that when Mg. Lon got married, he 
was allowed to work the lands in suit 
which had been worked by Mg. Kyaw, who 
had by that time died. i 

The next point to consider is whether, 
as held by the -Divisional Jndge, the 
sale to defendant Aung Pyu was with’ the 
consent of the plaintiffs. [t is quite clear 
that of the three parties, Mg. Hla Gyaw, 
Me Dok and the heirs of Mg, Kyaw, Hla 
Kyaw, the eldest son, and the eldest son 
of Mg. Kyaw gave their consent but that 
was, as they say, to the mortgage. They 
do not appear to admit giving consent to 
the alleged outright transfer. The evidence 
is very unsatisfactory. on this point, but the 
burden is on the defendant Aung Pyu .to 
prove the consent of all those who were 
interested in the property. I am unable 
to hold that he has discharged it. 

However that may be, neither the mort- 
gage nor the sale was valid because neith.r 
was by a registered instrument as required 
by section 59 and section 54 respectively 
of the Transfer of Property Act. It is 
not slear whether there was at first a 
mortgage and then a sale or whether there 
was only one transaction which Aung Pyn 
called a sale and the plaintiffs a mortgage, 
However that may be, the transfer to Aung 
Pyu whetRer it was a sale or murtgage was 
invalid and must be set aside. E 

L allow the appeal by reversing the decree 
of the Divisiondl Court and by passing a 


Q) 3 L. B. R. 7. 
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decree that the transfer to Aung Pyu be 
sət aside and that the defendant Aung 
Pyu do give the plaintiffs possession of 3/4ths 
of 16:50 acres which is equal to 12°37 
acres. The respondent will pay costs 
throughout. 

Appeal allowed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DgcnEE No. 358 
or 1914. 
July 27, 1917. 
^ Present: —Sir Edward Chamier, Kr., Chief 
. Justice, and Mr. Justice Sharfuddin. 
Babu SHIV SARAN LAL—PLAINTIFF—— 
: APPELLANT 
gus versus 
- Maharaja KESHO PRASAD SINGH ann 


D OTHERS-—DEFENDANTS— RESPONDENTS. 
Hindu Law—Widow’s estate—Tenant for life—Sav- 
ings made by widow, whether part of husband's estate— 
Presumption—Debts—Person meddling with estate of 
deceaged, liabilsty of, to pay debt of deceased—Burden 
of proof—Contract Act (IX of 1872), ss. 2 (d), 28— 


Oonsideration—Lawyer giving wp practice in considera- ` 


tion of pension—Payment of money to procure exercise 
of private influence with Government, whether im- 
moral or opposed to public policy. 


Under the Hindu Law and under the British . 


Indian Law any one who intermeddles with the 
property of a deceased person renders himself liable 
for the debts of the deceased to the extent of the 
property taken by him. [p. 125, cols. 1 & 2.] 

As regards the onus of proving that assets have 
come to the hands of the defendant, the plaintiff must 
in the first instance give such evidence as would 
prima facie afford reasonable grounds for an infer- 
ence that the assets have, or ought to have, come 
to the hands of the defendant. But when tho plaintiff 
has laid this foundation for the case, it will then lie 
on the defendant to show that the amount of the 
assets is not sufficient to satisfy the plaintiff's claim, 
ór thatthey are of such a nature thatthe plaintiff 
is not entitled to be satisfied out of them, or that 
there never were any assets, or that they have been 
duly administered and disposed of in saBisfaction 


~ of other claims. [p. 125, col. 2.] 


The presumption that a property bought by a 
Hindu widow out of the savings made by her from 
the income of her husband’s estate belongs to that 
estate, does not apply to savings effected by a 
tenant for life. [p. 126, cols. 1 & 2.] 

* The promise of a pension is a valid cgnsideration 
for giving up practice as a lawyer, and accepting 
the Fo READ of manager of an Estate. [p. 127, 
col, 1. 

“Where a large sum of money is paid to various 
persons in order to induce them to use their in. 


fluence ‘with the Government in connection with e tiff an zgrarnamah in which 


private or quast-political concerns, the tran action 
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c 


cannot be regarded as ifnmoral or contrary to*publio 
polioy. [p. 128, col. 2.] 


Appeal from a decision of the Subordi* 
nate Judge, 2nd Court, Shahabad, dated the 
19th May 1914. Bes 

Mr. S. Sinha (with him Messrs. Benode 
Bihari), for the Appellant. 

. Mr. Hasan Imam (with him Messrs, Krishna 
Sahai and Nérsu Narain), for the Respondents, 


| JUDGMENT. 

Cuamizr, C. J.—Maharaja Sir Radha 
Prasad Singh Bahadur owner of the Dum-- 
raon Estate died on May 5th, 1894, having. 
by his Will, dated December 17th, 1890, - 
devised the estate to his widow Maharani. 
Beni Prasad Koeri for her life and” 
authorised her to adopt a son. The Maharani 
under pressure from the Bengal Govern-. 
ment appointed a Mr. Fox to manage the 
estate but for several years resolutely de- 
clined to adopt a son. Her only daughter, 
was married to the Maharaja of Rewa and 
her idea appears to have been to adopt 
the second son of the daughter, if there 
should be a second son. She died in De- 
cember 1907 and it was then alleged that 
she had adopted a son a few days before 
her death. The Court of Wards having 
iaken possession on behalf of the alleged 
adopted son, the present Maharaja, who: 
is the first defendant to this suit, challenged 
the adoption and sued for possession of 
the estate. He obtained a decree in the: 
First Court. The Court of Wards appealed 
and there was a compromise under which 
the first defendant obtained the estate and the 
alleged adopted son received from him 10 
lakhs of rupees. r 


Partly ou account of her refusal to, 
adopt a son and partly for other reasons, 
Maharani Beni Prasad Koeri fell out with the, 
Government of Bengal. She also quarrelled 
with Mr. Fox and desired to dismiss him, 
Early in 1902 she called to her assistance 
the plaintiff who had acted as -Vakil for 
the Estate since about 1888 and was in 
1902 practising in-Arrah. Fox was dis- 
missed* or resigned and in November 1902 
the plaintiff was definitely appointed :Mana- 
ger of the Estate. In June,1906 the 
Maharani executed in favour of the plain- 
she ‘recited 
that the plaintiff had at her request aban... 
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doned his practice anl had become her 
Manager, ‘nd declared that in order that 
he might‘ not suffer loss from the abandon- 
ment of his practice he was to have a 
"pension" of Rs.. 500 a month from the 
date of his retirement from the Manager- 
ship of the Estate. The plaintiff ceased 
to be Manager in March 1908 and drew 
the pension till September 1911, when the 
first defendant obtained possession of the 
Estate. 


In the present suit. brought in August 
1912 the plaintiff claims the pension from 
September 1911 to.the end of July 1912 
and interest on arrears unpaid. He im- 
pleaded as defendant No. 1 the present pos- 
sessor of the Dumraon Estate, as defendant No. 
2 the person who was put forward as the 
adopted son .of the late Maharani, and as 
defendant No. 3 the Maharani of Rewa, the 
daughter of the, late Maharani. His case is 
that. &he'- iqrarngmah was valid, whether 
the Maharani was, in „possession as tenant 
for life, Hindu widow, executrix, trustee, 
Manager or “trespasser, and ‘that ib is 
enforceable both against the Raj and 
against the savings of the late Maharani 
and against any personal property left by 
her. 

The defence of defendanta Nos. 2 and 3 


need not be noticed. Defendant No. | resisted. 


the suit on every conceivable ground. He 
pleaded that the suit was bad for mis- 
joinder of parties and causes of action, that 
. the igrarnamah had been obtained by uudue 
influence, that the Maharani had not received 
independent advice or understood its effect 
and meaning, that the zgrarnamah was sup- 
ported .by no consideration and was beyond 
the competence of the Maharani in any 
view of her position, and that the grant 
' of a pension was a highly improvident act 
and was not binding upon. the Estate or 
oh, the first defendant. 


The Subordinate Judge held 


and causes, of action but that the suf was 
not liabla to be dismissed on that accourt, 

(2) That. the late Maharani was a cul. 
tivated, intelligent, ‘capable, strong-minded 
and independent wóman well able to look 
after herself and her affairs. That the 
fgrarnüiah was not proeured from her by 
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undue influence but she executed ib of her 
own free will and fully understood its 
nature and contents. 

(3) That thə grant of the pension was 
not an improvident act but thatit was for 
her own benefit and not for legal necessity 
or for the benefit of the Raj. 

(4) That the igrarnamah was not bind- 
ing upon the Raj in the hands of defendant 
No. 1. 

(5) That the Maharani had a life-estate 
in the Raj and that many properties ac- 
quired by ber had been incorporated in 
the Raj and not treated as her separate 
property. ` 

(6) That the reason for granting the 
pension was not that stated in the 
tqrarnamah but was gratitude to the plaint- 
iff for having brought about a reconcilia- 
tion between the Maharani and the Bengal 
Government, albeit by means of whish both 
sho and the plaintiff were ashamed, and that 
there was no real consideration for the grant 
of the pension. . 

(7) That the plaintiff would have been 
entitled to recover the pension from the 
stridhan of the Maharani and from pro- 
perties Nos. 1, 2 and 3 in issue No. 11, if 
the #grarnamah had contained & contract by 
the Maharani to pay the pension out of those 
properties. The Subordinate Judge con- 
strues the tgrarnamah as containing only 
an undertaking that the pension would be 
paid out of the Raj. In connection with this 
finding the Subordinate Judge observed 
that the first defendant had kept back papers 
required by the plaintiff on “false and 
frivolous pretexts.” 

It is difficult toreconcile the seventh find- 
ing with the last part of the sixth finding, for 
it would seem that if there was no considera- 
tion fore the zgrarnamah the plaintiff cannot 
enforce it. 


. The case was tried at extraordinary 
length and a mass of irrelevant matter was 
introduced. In this Court the first defend. 
ant has printed the whole of the lengthy 
judgment “in the suit brought by the first 


` defendant, though it has no possible bearing 


on this. case. He has also printed the 
whole of the long deposition of the plain- 
di in that suit, although only two passages 
"in it are required. The deposition: and. 
judgment eoyer 63 and 113 printed pages. 
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respestively. They were intended, it seems, 
to bring into prominence the fact thatthe 
plaintiff supported the present 2nd defendant 
in the previous litigation. 


I propose to deal with the findings of 
the Subordinate Judge in the order given 
above. 

The tirst finding may be disregarded. 


The second finding has been challenged 
by the first defendant but it is unquestion- 
ably correct. That the Maharani was a 
cultivated, capable and independent woman 
well able to look after herself, that she 
fully understood the zgrarnamah and had 
no need of independent advice in such a 
matter is proved by documentary evidence, 
apart from the oral evidence which is 
equally convincing. The power-of-attorney 
given by her to the plaintiff and her written 
instructions to him show how determined 
she was to keep all important matters in 
her own hands. Mr. Hasan [mam contended 
that the plaintiff had schemed to prosure 
the" post of Manager in collusion with his 
friends and relations in the munshikhana, 
that while suggesting the appointment of 
an European official’ instead of himself he 
had put forward the names of men who, 
he knew, were certain to refuse the appoint- 
ment and had thus thrown dust in the eyes 
of the  Maharani, brought about the 
appointment of himself as Manager, and 
acquired influence over the Maharani which 
.he used in improper ways, e.g., by paying 
some men over a lac of rupees to bring 
influence to bear upon the Bengal Govern. 
ment. The learned Counsel came very near 
suggesting that part of the sum just 
mentioned found ‘its way into the pockets 
of the plaintiff. Hesaid that in any case 
it was a disgraceful affair and he pointed 
out that the expenditure was enteréd under 
ihe head of "pilgrimage." He contended 
that the plaintiff had nsed what was made 
to appearas the favourable outcome of 
that affair as & means of bringing pressure 
to bear on the Maharani and that | according 
to the plaintiff's own admission it was soon 
after the so called 
asked the Maharani to “remember her 
promise” to him and that he actually made 
suggestions regarding 
iqrarnamah,. if he did not draft it himself. 
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reconciliation that he. 
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We were also invited to compare the *man- 

agement of the plaintiff with that of Mr. 

Fox and to hold that the plaintiffs mam 

agement was inefficient. I can discover no 

evidence worth the name that the zgrarnamah 

was procured by undue influence. If any 

presumption of undue influence arises from, 
the relations between the Maharani andi 
the plaintiff I hold that it has been amply’ 

rebutted, and that the Maharani was in no} 
way over reached or tricked.I entirely agrea, 

with ,the Subordinate ^ Judge that the 

Maharani. executed the document of her. 
own free will and fully understood its! 
meaning and effect. Her own endorsement 

on the document shews that she fully 

understood it. It was urged that the lady: 

could not have understood the clause which ` 
provides that the plaintiff is to have the 

pension whether he resigns or is compelled 
to give up the appointment for any reason 

good or bad (kalat makul yo ghair makul), 
for he might be turned out for dishonesty 
and yet claim the pension. Probably no 
such eventuality was contemplated and I do 
not think that the document bears the 
construction put upon it by the first defend- 
ant. The evidence regarding the manage- 

ment of thé plaintiff, has little, if any, 
bearing on the case and there appears to 
me to be no foundation for the suggestion 
that the plaintiff in jos with the 
appointment of a Manager put forward 
the names of Huropeans who were certain 
to refuse the. appointment and that he did’ 
so in order to bring about the appointment 
of himeelf. 

The finding of the Subordinate “Judge 
on the third ani fourth points may be 
accepted. There was no necessity to give 
the plaintiff a pension aal the zqrarnamah 
cannot be held to bind the Raj in the 
hands of the first defendant. 


As regards the fifth point, it is the case 
of the first defendant ‘that the Maharani 
had an estate for life in the Rij and not 
the estate of a Hindu widow taking on an 
intestagy. There is ample evidence, which, 
will ke refefred to later, that the Maharani 
‘acquired several properties out of the ineoma 
réceived by her. Such acquigitions were 
managed along with the“ Raj aud if sha 


the form of the, had held the estate of a Hindu widow, 


there would Have been‘a presumption that 
è i i ^ 
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she intended the acquisitions to accrete to 
and form part of the Raj. The question 
whether the same presumption arises in 
the case of a tenant for life will be con- 
sidered later, 
. I pass over for the moment the sixth 

finding of the Subordinate Judge. i 

His finding on the seventh point that 
the Maharani did not intend to hold her- 
&elf personal'y liable for the pension and 
jandertook only that it should be paid out 
of the Raj cannot, be accepted. It rests 
ón an obvious misinterpretation of the docu- 
ment. Mr. Hasan Imam for the first 
defendant did not attempt to support the 
finding. The relevant passage in the doou- 
‘ment runs as follows:— 


"The said Munshi shall get Rs. 500 
monthly, which amounts to Rs. 6,000-an- 
inually, as a pension for his life from the 
“date on which he resigns 
‘Manager of the Raj Riyasat Dumraon.” 
A Batsur pension ke tarikh alahodigi az ohda 
manageri Raj Riasat Dunraon se mila kare.) 
It is impossible to translate this sentence 
ithus “shall get..............88, 6,000 'an- 
coually as a pension from the Raj Riyasat 
"Dumraon from the date on which he resigns 
the post of manager,” but this is what 
‘she Subordinate Judge seems to have done. 
The preposition az must be read with 
ohda not with alahadigi and the word se 
must be read with the words tarikh 
alahadigi not with the words Raj Riyasat 
Dumraon. The later passage, “the 
heirs and representatives of me 
the executant and the gaddinmashin and 
administrators of the Raj Riyasat Dumraon 
should fully comply with this deed”, does 
not indicate that the executant and her 
heirs are not to be liable for the pension. 
I construe the document as inclhding a 
personal undertaking on the part of the 
Maharani to pay the pension, and I have 
no doubt that that was her intention. If 
this view is correct and the <qrarnamch was 
supported by good and valid consideration, 
the payment of the pension may be eaforced 
against any property of the Maharani that 
may be avatlable., = 


It has been ruled repeatedly that both 
under the Hindu aw and under the British 


Indian Law, any one who intermeddles with 0,1, J. 243; 19 M. L. J. 687; 36 I. A. 188 (P 


dhe property of a deceaced person renders 


the post of: 
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himself liable for the debts of the deceased 
to the extent of the property taken by him, 
see for example Khitish Chandra Acharjya 
Ohcwdhry v, Radhika Mohan Roy (1) 
Karimuddin v. Gobind Krishna Narain (2), 
and a suit for general administration is 
not necessary in such a case, Narayanasamt 
Pillai v. Hea Abbayi Sait (3). The general 
rule as to the burden of proof in such cases 
is thus stated by Mayne at page 399 of 
8th Edition of his work on the Hindu 
aw:— 


. 


“As regards the onus of proof that assets 
have come to the hands of the heir, it 
has been ruled by the Madras High Court 
that the plaintiff must, in the first instance 
give such evidence as would prima facie 
afford reasonable grounds for an inference 
that assets had, or ought: to have, come to 
the hands of the defendant. But when the 
plaintiff has laid this foundation for his 
ease, it will then lie on the defendant to 
show that the amount of the asset? ig not 
sufficient to satisfy the plaintiff's claim, or 
that they were of such a nature that “the 
plaintiff was not entitled to be satisfied 
out of them, or that there never were any 
assets, or that they have been duly adminis- 
tered and disposed of in satisfaction of 
other claims.” 


It is unnecessary to discuss at any length 
the question whether any assets of the 
deceased Maharani came into the hands 
of the first defendant. Mr. Marr’s report 
shews that Rs. 1,21,097 and 6,165 gold 
coins, worth according to the Bank’s account 
about Hs. 2,00,000, were found in the 
Maharani’s private treasure room. A con. 
siderable quantity of jewellery also wag 
found. The Court of Wards was in pos. 
session® for some years, and it is impossible 
on the evidence now before us to say that 
the first defendant collected any rents due 
to the Maharani at her death, but the 
Court of Wards made over the jewellery 
and part at all events of the proceeds of 
the sale"of the gold coins to the first 
defendant. The plaintiff in his evidence 
says that many properties were purchased 


(1) 35 C. 276 3 M. L. T. 147; 12 0. WuN, 2 
(2) 3 Ind. Cas. 795; 81 A. 497; 180, WRIT i 
11 Bom. L. R. 911; 6 A. L. J. 807; 6 M, L T. 275, 19 


(8) 28 M, 35l, Ga 
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by the Maharani in his time. Defendants’ 

witnesses Nos. 9 and 13 both admit that 

the Maharani acquired property. Making 

every allowance for the fact that the 

Court of Wards held possession for some 


time I think that it has been shewn that 


the first defendant came into possession of 
property both moveable and immoveable 
which the late Maharani might have disposed 
of if she pleased. 


The first defendant relies upon the rule- 


laid down in Isrů Dutt Koer v. Hansbutti 
Koerain (4), that property bought by a 


Hindu widow out of the savings from her, 


husband's estate is presumed to belong to 
that estate, but the plaintiff contends that 
this rule does not apply and never has 
been applied to savings effected by a tenant: 
for life. Ainslie, J., in the case just men-' 
tioned said in the course of his judgment: 
[see Hunsbutti 
(5)], " Whatever the incidents of a Hindu 
widow’s estate may be, it is certainly not 
idenfiofl with the interest of a female 


who takes a life.interest by gift or bequest,” 


because, at least as to monies or properties 
acquired by the female tenant, and not 
specifically disposed of by her, in the one 


ease her husband’s heirs, and in the other her 


own heirs, succeed.” 


In the case of Bhagbutti Devi v. Bholanath 


Thakoor (6) an estate had been conferred 
on a woman for life with power to appro-. 
priate the profits, and their Lordships of, 
“the Privy Council said: “According to this. 
onstruction, she would have the power of 
making whatever use she chose of the pro-. 
seeds of her estate and if she bought land or 
. personal property...that land and that pro- 
perty would be hers, and would devolve on the 
defendant who represents her.” In Yeerara- 
ghava Reddi v. Kota Reddi (7) a Hindu female 
had been entitled to the income of certain. 
property for life as maintenance and had 
bought other property out of savings from 


(4) 100. 324; 10 I. A. 150; 13 C. L. R, %18; 7 Ind. 
Jur. 567; 4 Sar. P.C. J. 459; 6 Ind. Dec. (N. s.) 
217. 

(8) 50.512 at p. 521; 4 C. L. R. 611; 2 Shome L. 
B. 289; 2 Ind. Dec. (N. s.) 934. 

(6) 2 I. A, 256; 24 W. R. 168; 1 O. 104; 3 Sar. P. C. 
J, 628; 8 Suth. P. C. J. 186; 1 Ind. Dec. (x. s.) 65. 

(7) 33 Ind. Cas, 582; 3 L. W. 422; 31 M. L. J. 466; 
de M. L. T. 345. : 
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Kerain v. Ishrt Dutt Koer 


e plaintiff at the request of. the 


. higiv*. 


that income. It was held that. the. pur. 
chased property descended to her. own 
heirs. I ean discover no case in which 
the rule in Isr’ Dutt Koersoase (4) has 
been applied to the savings of & tenaní 
for life, 

The “Will ofthe late Maharaja does not. 
expressly authorise the Maharani to appro- 
priate the profits of the same to her own. 
use, but it must be held that she had. 
the power to do so and if the rule in Isrv. 
Dutt Koer’s case (4) regarding savings effected, 
by a Hindu widow does not apply to this case, 
it must be held that the acquisitions of the 
late Maharani are answerable for her ongage:, 
ments. 


This brings me to the last sud. the most; 
difficult point in the case, namely, whether the 
iqrarnamah is supported by valid consideration., 
The consideration . stated in the document, 
is that at the request of the Maharani the, 
plaintiff gave up alucrative practice At the Bar 
and entered the Maharani’s service, and, 
the object of the execution of the document 
as stated in it is to secure him against, 
loss in, egse he vacated the appointment. 
The Subordinate ‘Judge says that he does. 


not  beliéve -that .this was the, real, 
consideration . for. the- deed. His reasons, 
are, that the “statement -of, the plaintiff, 


that, when be entered her service the Maharani, 
assured him. ‘that whe would not be a loser 
if he had, for any. réason to give up the 
appointment, ‘has not been corroborated by. 
auy othe: ‘evidence and no such assurance 
was referred to in. the Zgrarnamah. li ig. 
true that the. plaintiff's statement on this’ 
matter has,not been corroborated and that no 
auch, assurance is ‘mentioned i in the document.’ 
I myself ; &m prepared to gocept the plaintiff'3 

statement that the Maharani did give him the . 
assurance, but it appears to me that the 
result will be the same if the Subordi- 
nate Judge’s view is accepted. It is proved: 

beyond any doubt that at the time when 
the plaintiff was .offered the appointment’ 
he had a fair, if not a leading, practice at the. 
Arrah Bar ang that he gave up that practics, 
at the instance of the Maharani. According. 
to*sestion 2 (d) of the Indian, Contract 
Act the giving up of his* practice by the 
Maharani 
is consideration for her subsequent -promise 
to give him a "pension. See} Sindha SAH 


Vol. XLII] 
SHIV BARAN LAL t. KBSHO PRASAD SINGA, 


Ganpatsinghjt v. Abraham (8) and the 
notes by Messrs. Cunningham and She. 
pherd to section 2 of the Act, where they 
point out the difference between the English 
and Indian law on the subject. If the 
action of the plaintiff was voluntary the 
ease might possibly come under section 25 
(2) of the Act. If the promise to pay 
the pension was made in consideration of 
the plaintiff giving up his practice and 
accepting the appointment of manager, I 
hald that there was a valid consideration 
for the promise. But according to the 
Subordinate Judge the consideration for 
the grant of the pension was not as 
stated in the document but was the service 
rendered by the plaintiff in bringing about 
a “reconciliation” between the Maharani 
and’ the Bengal Government. The Subordi- 
nate. Judge says that “in securing the 
latter the plaintiff adopted all means fair 
or foul", that he “ secured by illegal grati- 
fication the assistance of men who might 
exert their influence with high officials of 
the Government and effect a reconciliation 
with tha .Government”’, that the plaintiff 
“entered into a combination with those men 
and nearly, li lac of rupees disappeared 
from the treasury", though "what particu- 
lar tactics these men adopted and what 
part was assigned to each man will always 
remain a mystery", and “as soon as every- 
thing was settled to her satisfaction he 
applied to the Maharani. for a reward for 


his service." The learned Subordinate 
Judge says that the plaintiff “did not 
scruple to resort to most  disereditable 


methods to relieve the Maharani from her 
anxiety.” In this Court Counsel for the 
first defendant contended that part at 
least of the consideration for the grant 
of the pension was immoral or contrary to 
public policy and, therefore, the contract is 
void. The Subordinate Judge does not 
hold this in so many words but the 
language used by him is consistent with 
such a view of the case. Let us see ex- 
actly what evidence there is on,this matter. 
The Maharani was in trouble | witlf the 
Government, the Lieutenant-Governor had 


refused to gfve the plaintiff an interview 
and matters were at a deadlock. The 
(8) 20iB. 765,110 Ind. Deo. (a.fs.) 1074, . 
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‘Governor on behalf of the Maharani. 


.that Rs. 


he paid it to those men. 
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plaintiff asked Mr. Lyon (the Commissioner) 
and others to speak to the Lieutenant- 
No 
But it appears 
1,08,000 were paid to certain 
people in connection with the Maharani’s 


objection is taken to this. 


difficulties. The plaintiff’s account is as 
follows :— 

"Gold mohurs of the value of 
one lakh were taken from the private 


treasury of the Maharani in my time 
(the Maharani) gave to certain persons in 
remuneration fee and as reward for certain 
services done to her. The matter of the 
services was to secure the succession of 
the second son of the Maharaja of Rewa, 
if born, with the permission of the Govern- 
ment and to have the annuity in favour of 
the Maharani of Rewa doubled. lt was 
not the object to enable the Maharani not 
to exercise the power of adoption given to 
her by the Will. The note (Exhibit E) 
bears the signature of the Maharani, e my 
signature and the signature of Lnchmi 
Prasad. The money was taken out from 
the treasury before the 10th March 1906, 
abont a month before that. The objects 
were all gained, and the men were 
paid. The Maharani paid the money 
to Juggernath Mahta and he reported that 
He gave me 
ihe names." 

The plaintiff also admitted the payment 
of a further sum of Rs. 8,000. After the 
death of the Maharani the plaintiff was 
required by Messrs. Morgan and (Co. to 
pay more, but he took no notice of the 
demand. Nothing more is known of the 
affair except. that under the orders of 
the Maharani countersigned by the plaintiff, 
the payment of the sum of one lac was shewn 
in the accounts as having been paid on account 
of a “pilgrimage”. On the evidence it appears 
to me impossible to hold it proved that any 
illegal gratification was paid to any one. 
The Maharani was a masterful person, She 
chose to pay a large sum of money 
to certain persons to secure ‘their good 
offices. One of them presented a petition to 
the Government. What the others did wa 
do not know. There is nothing to shew 
hat the plaintiff touched a single rupee of 
the money or that any part of the money 
was paid or was even intended to be paid’ 
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to any Government official. The persons 


named as the recipients of the one lae of. 


rupees do not appear to have had anything 
to do with the Government. Ifthe Maharani 
who knew quite well what she was doing 
chore to pay a large sum of money to 
various people in order to induce them to 
use their influence with the Government 
in connection with private or quas?-political 
concerns of the Maharani, it is difficult to 
see how the transaction can be regarded 
as immoral or contrary to public policy. 
Tt does not appear that those people were 
expected to intercede or use their influence 
in an underhand or improper manner. 
Further, it is difficult to see why the 
plaintiff should be held responsible. One 
has only to read the power-of-attorney 
given to the plaintiff by the Maharani and 
the orders issued by her to see that the 
plaintiff was not by any means all-powerful. 
lndeed his powers were very carefully air- 
eumsoribed. My conclusion is that the 
Mahatani herself must be regarded as respon- 
sible for the payment of the money to the 
persons named by the plaintif. On the 
evidence I am not prepared to hold that 
the payment was immoral or contrary to 
public policy. Nor can I hold tbat the 
plaintiff was responsible for the payment in 
any way. Largesums are paid to Barristers, 
Vakils and others in this country for their 
` services in administrative and even guas?- 
political cases. It has never been suggested 
that this is immoral orcontrary to public 
policy. Whatever is done is done openly, not 
inthe dark. The circumstance thatthe nature 
of the payment was concealed in the accounts 
does not show with any certainty that the 
transaction was immoral or improper. 
There may have been many reasons why 
the Maharani should not wish her servants 
to know about the payment. Much Stress 
was laid upon a passage in the plaintiff's 
deposition where he said, the Government 
‘resolution pleased the Maharani much. 
The passing of one of the Government 
resolutions was one of the several reasons 
why the Maharani executed the igrarnamah. 
(Then says) it was not a reason for executing 
the éqrarnamah." According to the plaintiff 
it was epoon after the so-called reconciliation 
with the Government that the plaintiff 
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reminded the Maharani of her promise 
and it may well be that but for the passing 
of the resolutions the Maharani would 
not have been in a mood to «execute the 
igrarnamah. She was satisfied and -pleased 
with the result of the efforts that had 
been made and was no doubt in a mood to 
treat her Manager generously. In this sense 
the passing of the Government resolution 
may be regarded as one of the reasons why 
the zgrarnamah was granted. Even if the 
passing of the resolution was part of the 
consideration for the ¢grarnamah, l would 
not hold that the ¢qgrarnamah is on that 
account invalid. In my opinion it has not 
been shewn that the consideration /for the 
igrarnamah' was either wholly or in part 
immoral or contrary to public polisy. I 
believe that the true consideration is fhat 
stated in the document. There is nothing 
surprising or improper in the grant of a 
pension. The evidence shews that other 
Managers secured much more generous 
treatment. The grant of pensions or leases 
of land on favourable terms in lieu of pen- 
sions is a common feature in the manage- 
ment of large estates in this country. But 
for the plaintiff's action in supporting the 
alleged adopted son I doubt whether 
the plaintiffs claim would have been re- 


sisted. 


I would dismiss the appeal with costs” 
against the second defendant. The plaintiff 
had no excuse for impleading him. I 
would dismiss the appeal without costs ag 
against defendant No. 3, who has not ap- 
peared. 

I would allow the appeal as against the 
first defendant and pass against him a 
decree for the principal sums claimed with 
interest at 6 per cent. per annum from 
the end of each month till realisation— 
the decree to be executed only against the 
property of the Maharani in his hands which 
has not been duly administered by him. The 
first defendant must pay the plaintiff's costs 
in both Courts, 

I weuld ig any event have disallowed the 
cost df printing the first defendant's portion | 
of the paper. book. 

SHark-vp-pin, J.—I agree. 

Appeal accepted in part. 
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* SALEH t. EMPEROR. 
. ‘ *4 
PUNJAB CHIEF COURT. 
e OniuiNAL, APPEAL No. 963 or 1916. 
January 23, 1917. 
Present:— Mr. Justice Scott-Smith and 
Mr. Justice Shadi Lal. 
SALEH.—OoNVIOT— APPELLANT 
versus - 
EMPEROR—Responpent. 


Evidence, circumstantial, value of—Evidence 


z 


of 


Tt isa fundamental principle and one of universal 
application in cases dependent on circumstantial 
evidence, that in order to justify any inference of 
guilt, the incriminating facts must be incompatible 
with the innocence of the accused and incapable of 
explanation upon any other reasonable hypothesis 
than that of his guilt. If the circumstances are 
found to be as consistent with the innocence as with 
the guilt of the accused, no inferenco of guilt should 
be drawn fróm them. [p. 129, col. 2; p. 130, col. 1.] 

. Hurjee Mull v. Imam Ali Sircar, 8C. W. N. 278; 
1 Cr. L. J. 124, relied upon. 

' Itis unsafe to place complete reliance on the 
évidence of trackers as to the correspondence of 
tracks. [p. 129, col. 2.] 


‘Appeal from the order of the Sessions Judge, 
Shahpur at Sargodha, dated the 10th October 
1916, convicting the appellant. 

Mr. Mukand Lal Puri, for the Appellant. 

Mr. Jai Gopal Sethi, for the Government 
Advocate, for the Respondent. 


JUDGMENT. —Saleh, the appellant, has 
been convicted by the Sessions Judge, Shahpur, 
of the murder of Jadu and has been sen- 
tenced to death. He has appealed to this 
Court through Counsel and the case is also 
before us. for confirmation of the sentence 
under section 374, Criminal Procedure Code. 
Five other men were tried.along with Saleh 
by the lower Court, but were acquitted by 
the learned Sessions Judge on the ground 
that the only evidence against them was track 
evidence upon which it was unsafe to base 
& convietion. Besides six persons tried by the 
lower Court, two others, namely, Jallu, a 
brother of Saleh and Hussaini, who has been 


rackers—Criminal trial. 


acquitted, and Karman, a cousin of Malli, : 
. who has also been acquitted, are said to have 


been concerned in the murder but they have 
absconded or are said to have absconded. 

-The evidence upon which the appellant, has 
been convicted is detailed by the learned 
Sessions Judge towards the close of his judg? 
ment and is as follows:— 

(1). The evidence as to his tracks agreeing 
with the covered tracks of one man. 

9 
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(2). The evidence showing that tbe, mare 
on which the deceased's body was removed 
was Saleh's mare, and that its tracks started 
from ‘his home where he admittedly was on 
the night of the murder, and 

(3). The fact of Saleh’s loin ‘cloth being 
blood-stained. 

Now as to the last item of evidence, certain 
articles were sent for examination to the 
Imperial Serologist. That officer said that 
articles B and D ont of those sent to him 
were stained with human blood. D was 
earth and B consisted of 6 pieces of cloth. 

There is no proof that the appellant'a loin 

eloth was one of the latter but even if we 
admit that his loin cloth was stained with 
human blood, the significance of the evidence 
is nullified by the fact that when arrested 
he had a wound on his leg from which blood 
might have flowed and so‘stained’ bis loin 
cloth. 
. With reference to the tracks, the oné foot- 
print said to correspond with that of the 
appellant was found at a mosque, some little 
distance from Saleh’s house and in the’dfrec- 
tion in which the dead body is said to have 
been carried after the murder. No tracks of 
Saleh were found further than the mosque, 
and the mere presence of one of his font- 
prints at that place does not prove much. 
Going from his house to his fields he would 
have had to pass near the mosque. Moreover, 
it is unsafe to place complete reliance upon 
the evidence of trackera as to the correspond- 
ende of the tracks. They may easily have 
been mistaken, for it is not said that there 
was anything distinctive about the appel. 
lant/s foot-prints. 

The tracks of the mare are no doubt said to 
have been found leading from the appellant!s 
house to the mosque and from that place 
onwards to the places where portions of 
the decefsed's body were discovered. 

lt is not, however, proved that Saleh’s 
mare was used for removing the body,: but 
even if it was, that fact alone would not prove 
‘that, Saleh took part in the murder. Jallu, 
his brother, lived in the samo house, and he or 
Hussaini, “nother brother, may have borrowed 
the mare. Counsel for the appellant has refer- 
red us to Hurjee Mull v. Imam Ale Sircar (1), 
in which it is laid down that it is a fundaman- 
tal principle and one of universal application 


(1) 8 C. W. N. 278; 1 Or, L, J, 124, 
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in cases dependent on circumstantial evidence, 
that in order to justify any inference of 
guilt, the incriminating facts must be in- 
compatible with the innocence of the ac- 
oused and incapable of explanation upon any 
other reasonable hypothesis than that of his 
guilt, If the circumstances are found to be 
as consistent with the innocence as with the 
guilt of the accused, no inference of guilt 
should be drawn. Bearing this principle in 
mind, we are clearly of opinion that the 
conviction of the appellant cannot be main- 
tained upon the facts found to be proved by 
the learned Sessions Judge. Théy are quite 
compatible with his innocence. 

It is true that in addition to this evidence 
there is that of Naboo and Sáloo, who say 
that on the evening before the murder at 
sleeping time Saleh and Jallu came and called 
Jadu from his house. 


This evidence has been disbelieved by the 
learned Sessions J udge, because there are dis- 
crepancies in ‘the statements of the two 
witnesses and because Saloo was not named 
in the first information report. Counsel for 
the Crown has asked us to believe this evi- 
dence but we do not think it would be safe 
to do so. Saleh and Jallu had a motive for 
the murder and would naturally have been 
suspected by the relatives of the missing 
man, who would naturally mention their sus- 
picion on the first information report. There 
„would also be nothing improbable in their 
concocting a story about the men whom they 
suspected having called for the missing man 
on the previous night. We also have the 
evidence of Mutalli Chowkidar (D. W. No. 1), 
which, if believed, shows that the reporters 
were about to concoct a case against their 
enemies. We, therefore, hold that the avidence 
of these two witnesses cannot be safely believed 
and the other circumstantial evidencg against 
the appellant is quite insufficient in our 
opinion for his conviction. 

We, therefore, accept the appeal.and ‘set 
aside: the conviction and sentence against 
him. We have already given orders for his 
release from custody. : 

Appeal accepted. 
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PUNJAB CHIEF COURT. 
CRIMINAL Revision Parimios No, 1871 . 
OF 1916. 
January 12, 1917. 
Present:—Mr. Justice Broad way. 
KAON AND ANOTHER — CONVICTS — 
PETITIONERS — ^ 
versus 
EMPEROR, rHRovoH KUNDHA AND 
 NATHU—CoxriAmavte— 


RESPONDENTS. 

Criminal Procedwre Code (Act V of 1898), 5. 522— 
Disposal of property by Magistrate. 

Where there is no evidence that a person has been 
dispossessed of property by the use of criminal force, 
no order as to possession of the property can be 
passed under section 622 of the Criminal Procedure 
Code. 


Petition for revision under section 439 of 
the Criminal Procedure Code of the order 
of the District Magistraté, Hissar, dated the 
18th October 1916, confirming that of the 
Magistrate, 2nd Class, Hissar, dated the 
3lst July 1916, convicting the petitioners. 

Bakhshi Tek Chand, for the Petitioners, 

Lala Dharm Das Suri, for the Respondents. 

JUDGMENT.—The only question in this 
revision is as to the correctness of the 
order passed by the District Magistrate 
under section 522, Criminal Procedure Code, 
directing that the ‘other party be given 
possession of the land in dispute. 

Mr. Tek Chand contended that the Magis- 
trate alone had power to make an order 
under this section and not the Appellate 
Court. 

It was also urged that there was no 
finding that any criminal force had been 
used and that, therefore, section 522, 
Criminal Procedure Code, did not apply. 

I do not think it is necessary for me 
io express any opinion with regard to 
the first contention, as 1 consider that 
there was no occasion to make the order 
passed by the learned District Magistrate in 
the peculiar circumstances of this oase. 

There is no finding that any force was 
used. 

I qccordingly set aside that portion of 
the order ôf the learned District Magis- 
trate which directs that possession of the 
Jand is to be restored to the complainants. 

* Order set aside, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Civin Revision No. 101 or 1917. 
June 27, 1917, 
Present:—Mr? Stuart, A. J. C. 
RAM DAYAL— APPLICANT 
VETSUS 
DWARKA—Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 195 (7) 
—Principal Court of original jurisdiction, meaning ‘of 
—Bubordinate Judge, exercising powers of Small Cause 
Court, refusing sanction—Revision—Court, proper. 

In Oudh the Court of the District Judge is the 
principal Court of original jurisdiction within the 
meaning of section 195 (7) of the Code of: Criminal 
Procedure [p. 182, col. 1.] 

Where a suit was tried by a Subordinate Judge in 
the exercise of his Small Cause Court powers and 
subsequent to the dismissal of the suit an application 
for sanction under section 195, Criminal Procedure 
Codes was made by the defendant to prosecute tho 
plaintiff for perjury and the Subordinate Judge 
refused to grant the sanction: 

Held, that an application for revision from such an 
order ey to the Court of the District Judge. Lp- 132, 
col. T. 

Revision from an order of the District 
Judge, ‘Sitapur, reversing that of the Sub- 
ordinate Judge, Kheri. 

Mr. Sf. George Jackson, for the Applicant. 

Mr. A. P. Sen, for the Opposite Party. 


JUDGMENT.— The point raised in this 
application is as follows — 

A suit was tried by ihé Subordinate 
Judge of Kheri in exercise of hig Small 
Cause Court powers. The suit was dis- 
missed. The defendant then applied to the 
Subordinate Judge for sanction under section 
195, Code of Criminal Procedure, to prosecute 
the plaintiff for perjury. The Subordinate 
Judge refused to grant his application. 
The defendant applied to the District Judge 
of Sitapur under the provisions of section 
195 (6). The District Judge granted the 
applieation. The plaintiff has come here 
in revision. The learned Counsel for the 
plaintiff has urged that a District Judge 
has no jurisdiction to interfere with the 
order of a Small Cause Court Judge and, 
in support of this proposition, he relies 
upon a decision of the Allahabad High 
Court in Ajodhia Parshad v. Ram Lal X1), 
and the desisions of the Patna High Court in, 


a) 13 Ind. Cas, 284; 9 AL. J. 124; 84. A. 197; 18 
Cr. L. J. 44 . 
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Ambica Tewari v. Emperor (2) and Sukhdeo 
Singh v. District Magistrate of Muzaffar- 
pore (3). On the other side reliance is 
placed on the decision of the Madras High 
Court in In re Appavu Kavundan (4). I 
see no reason to differ from the view 
taken by the Allahabad and Patna High 
Courts that a District Judge subordinate 
to either. of these High Courts has no 
jurisdiction to interfere with the order of 
a Small Cause Court Judge granting or 
refusing sanction to prosecute under section 
195, Code of Criminal Procedure. But I 
base my agreement upon the following 
point:—Section 195 (7) reads as follows:— 
For the purposes of this section every 
Court shall be deemed to be subordinate 
only to the Court io which appeals from 
the former Court ordinarily lie:............ (c) 
Where no appeal lies, such Court shall 
be deemed to be subordinate to the princi. 
pal Court of original jurisdietion within 
the local limits of whose jurisdiction such 
firs& mentioned Coart is situate. 

No ‘appeal lies from the decision of a Judge 
exercising the powers of the Judge of a Small 
Cause Court, and in order to find the authority 
(if any) to which the authority giving or re- 
fusing the sanction is subordinate, when such 
sanction has been given or refused by an 
officer exercising the powers of the Judge 
of a Small Cause Court, it is necessary 
to discover the principal Court of original 
jurisdiction (if any) within the local limits 
of whose jurisdiction the Court of the 
officer exercising the powers of the Judge 
of a Small Cause Court is situate. In 
Allahabad or Patna such Court would un- 
doubtely be the High: Court, for the 
High Courts of Allahabad and Patna have 
original jurisdiction in all Civil matters 
which they exercise by transferring, when 
they so desire, the hearing of the original 
Civil Courts cases to themselves, The 
definition of the word “district” in section 
2, Act V of 1908, -may be noted in this 
connection. Therefore, in Allahabad and 
Patna the „High Courts are the principal 
Courts of original jurisdiction within the 


a 34 Ind. Cas. 320; 17 Cr. L. J. 208; 1 R L. J, 


(3) 88 Ind. Cas. 764; 2 P. L. J. 1; 18 Or. L. J. 370, 
a 36 Ind. Oas. 878; 18 Cr. L. J. 46. 
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loeal limits of whosé jurisdiction such Small 


Cause Courts are situate and the District’ 


Judge has no powers in the matter, But in 
. Oudh the Court of the Judicial Commissioner 
has no original jurisdistion at all either in civil, 
criminal or revenue matters with the small 
exception of cases of Probate, and it is clear 
that the Court of the Judicial Commissioner 
cannot be the principal Court of original 


jurisdiction within the meaning of the 
section for it is not a Court of original 
jurisdiction, and, therefore, unless the 
view of Mr. Justice Roe in Sukhdeo Singh 
v. District Magistrate of  Muzaffargore (3) 
that the Small Catse Court is itself the 


principal Court of original jurisdiction be 
accepted, the principal Court of original 
jurisdiction in such a case woul? be 
the Court of the District Judge in crimi- 
nal and civil matters. I do not accept 
the view of Mr. Justice Roe and consider 
that the Court of the District Judge is 
the principal (ourt of original jurisdiction 
withjn the meaning of section 195 (7), 
Code of Criminal Prosedure. The learned 
District Judge had thus jurisdiction and, 
under the provisions ot section 195 of 
the Code, of Criminal Procedure, this 
` Court has’ no jurisdiction to interfere 
with, his order; even if it could interfere 
under section 115, Code of Civil Proce- 
‘dure (a point on which. I am not certain), 
it could interfere only if the District 
Judge had had wo jurisdiction (I have 
_Blready found that he had jurisdiction), 
or if there was some gross error appa- 
tent on the face of his order. I can find 
no` error apparent ^on the face of his 
order, and see no justification for inter 
. férence on the merits. I, therefore, reject the 
application with costs. 


e 
Application rejected. 
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OUDH JUDICIAL COMMISSIONER'3 
- COURT. 


CRIMINAH APPLIGATION Nu. 120 or 1916. 
September 25, 1916. 
Present: — Mr. Kanhaiya Lal, A. J. C. 
PARMESHAR DAT— 
APPLICANT 
versus 

EMPEROR, turosau MATA DIN TIWARI >- 
—Oprosite PARTI. | 

Police Act (V of 1861), s. 17—Order appointing 
special constables, whether order made im criminal 
proceeding —Revision, muintainability of —Criminal 
Procedure Code (Act V of 1898), s. 436. 

An order under section 17 of Act V of 1861 
appointing certain persons as special constables 
is of an executive nature and not un order made iu a 
criminal proceeding, and canuot be made the subject 
of revision under section 435 of the Code of Criminal 
Procedure. [p. 138, col 1J 

Criminal ravision from’ au order of the 
Sessions Judge, Gonda, dated the 28th . 
July 1916, 00nfrming that of the District ' 
Magistrate, Gonda, dated the 27th June 1916. 

Mr. Haidar Husain, for the Applicant. 

The Government Pleader, for the Crown. 

JUDGMENT - In connection with certain 
disputes between two brothers, Matadin 
and Parmeshardat, about the cultivation 
of some land, (the Police apprehended : ‘that 
‘there might be a breach of the peace and 
some measures were needed for the protec- 
tion of Durga, son of Matadin, from ap- 
prehended injury A report was accordingly 
made by the Circle Iuspeotoron the -21st 
June 1916, stating that the Police “force 
was insufficientto maintain the peace and 
that Pameshardat and Tulshi Ram should 


be enrolled as special constables under 
section 17 of Act V of 1861 to see 
that the peace was not disturbed. The 


District Magistrate thereon passed an order 
appointing Parmeshardat and Tulshi Ram 
special constables fora period of six months, 
It does not appear whether any of these per- 
sons neglected or refused to serve -in that 
‘capacity and whether any proceedings were 
taken against them under section 19 of the 
said, Act. Parmeshardat applies in revision 
for, "the setting aside of the order appoint- 
ing him a special sonstable, urging that 


*no special cause for such an appointment 


has been made out and that his objection 
to his appointment as a special constable 
‘ought not to have been summarily rejected. 

e Section 17 of the Police Act empowers 
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a Magistrate to whom an application has 
been made bya Police Officer, not below 
the rank of an Inspector, to appoint any 
residents of the neighbourhood, where a 
breach of the peace is likely to take place, 
as special Police Officers, if the Police force 
ordinarily employed for preserving the 
peace is not suffisient for its preservation 
and for the protection-of the inhabitants 
and the security of property in the place 
where such breach has occurred or is 
apprehended. “An order, passed under that 
section, is of an executiva nature, and cannot 
be made the subject. of revision under 
section 435 of the Code of Criminal Pro- 
cedure. In appointing any personas special 
Police Offiéer, the Magistrate does not act 
in his jidicial capacity. The proceeding, 
in which the above order was passed, was 
not a criminal proceeling or'& proceeding 
before an inferior Criminal Court, and the 
present application for revision is not, there- 
fore, maintaicable. 

On behalf -of the applicant reliance is 
placed on theobservations made by Wilson and 
Porter, JJ., in Gopinath Paryah v. Empress (1) 
and the deoiaions in Umes Ohandra Gupta v. 
Emperor (2) and Nandi Kishore Singh v. Em- 
perir (3), which were followed in Radha- 
kanta Lal v. Emperor (4) and Pardip Singh 
v. Emperor (5). The proceeding, which went 
up to the High Court in all those cases, was 
a proceeding arising out of the conviction 
of the person appointed uuder seotion 17 
of the Police Ast in conseqnenoa of his 
refusal to ast aaasparial Polica Offiser, [n 
the present cewa nò sua^ exigsazy hy 
arisen. 

The application is, tharefora, rajasta I, 


Application rejecte l. 
J. 655; 3 Cr. L. T 169. 


(1) 10 C. W. N. 82; 2 C. L. 
v. L. Ja: 
N. 


(2) 10 C. W. N. 322; 

(3) 35 O. 454 12 C. 

(4) 12 C. W. N. 727; 

(5) 3t Ind. Cas. 809; 
C. W. N. 855 


20 
W. N. 36 è 
§% L. J. 65 7 Or. u. J. 597, 
43 C. 217 


7; 17 Or. L, J. 197; 20 
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CALCUTTA HIGH COURT. 
Criminat Revision No. 889 or 1916. 
November 14, 1916. 

Mr. Justice Chandhuri and 
Mr. Justice Newbould. 

GIRIDHAREE LAL SAROWGEE— 

PETITIONER 
versus 
EMPEROR— Opposite Party, 

Criminal Procedure Code (Act V of 1898), ss. 190, 
476—Jurisdiction of Magistrate to proceed against 
persons other than those mentioned im order wnder 
s. 476. 

The Criminal Procedure Code provides for taking 
cognizance of offences and not of offenders. There- 
fore, a Magistrate who has legally taken cognizance 
of an offence as against a particular person becomes 
seized of the whole matter, and has jurisdiction to 

hold judicial proceedings in regard to all othor 
persons who may be proved by evidence to be con- 
cerned in that offence. [p 134, cols, 1 & 2.] 

Semble.—Where by an order passed by & District 
Judge under section 476, Criminal Procedure Code, a 
definite person has been directed to be prosecuted 
and the offence has been definitely stated, the Magis- 
trate to whom the case is sent for investigation and 
trial is competent to issue summonses against any 
other persons who may have been implicated in the 
offence. [p 184, col. 2] 

Rule against the gorder ‘of the Suburban 
Police Magistrate, Alipur, dated the 19th 
August 1916. 

Messrs. O. R. Das and 8. C. Bose, Counsel, 
and Baba Monmotha Nath Mukerji, for the 
Petitioner. . 

Mr. Zorab, Counsel, for the Crown. 

JUDGMENT.—It is contended that tte 
Magistrate had no jurisdiction ta issue 
summons against the petitioner, on the 
ground that the petitioner’s name did not 
appear in the order passed by the Dis. 
trict Judge under section 476, Oriminal 
Prosedure Code, on which these proceedings 
originated. It is not necessary to refer to all 
the rulings cited by the learned Counsel for 
the petitioner, as admittedly his case depends 
on the applicability of the one on which he 

mainly relies, Mahomed  Bhakku v. Queen. 
Empress (1). The applicability of this 
decision was questioned by the learned 
Counsel who appeared for the Crown, He 
relied on the decision in Essun Chunder 
Dutt v. Prannauth Choudhry (2), and there 
‘appears’ to us to be considerable fcree in 
his contention that the reasons given in 


the judgment of Sir Barnes Peacock have lost 
(1) 230. 532; 12 Ind. Dec. (x. 8.) 354. 
(2) Marshall 270; W, R, (F. B.) 71; 2 ‘Hay 236, 


Presant:— 
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none of their forse in consequence of the 
alterations that have been subsequently made 
in section 476 of the present Oriminal 
Procedure Code, compared with section 171 
of the Code of 1861 which was in force 
when that case was decided. The order, 
which was considered in Mahomed Bhakku’s 
case (1), ran in this form: "I further 
direct that the case be sent to the Sub-Divi- 
sional .Magistrate for investigation and trial 
of the charges under sections 198, 225, 463 
_and 471, against the plaintiff or some other 
person or persons who may be implicated 
in filing the ficst written statement of 
this case, together with the vakalatnama.” 
‘It does not show under what law it was 
passed, and is clearly, as was held by the 
‘learned Judges, indefinite. They held that 
the officer who’ had passed the order 
Should have held an enquiry and removed 
the uncertainty. In this case, however, a 
definite person has been directed to be 
prosecuted and the offence has been definite- 
ly Hated and this case is, therefore, olearly 
distinguishable.. But it is unnecessary to 
discuss this point, as it appears to- us 
that even accepting the law as laid down 
in Mahomed Bhakku’s case (1) there is no 
legal defect in the Magistrate’s proceedings. 
The order of the Distriet Judge, dated 10th 
August 1915, on which the proceedings 
sommenced, named a definite person Ram 
Prosad, against whom proceedings were to be 
taken and was strictly according to law, 
The present petitioner was not a party 
to the proceedings in the Civil Court and as 
the offence which appeared to have been 
committed was one of those described in clause 
(1) (c) of section 195, Criminal Procedure 
Code, neither sanction under that section 
nor & complaint of the Court under section 
476 was a necessary precedent to ptoceedings 
against him. It is contended that, if the 
Magistrate did not take cognizance of the 
offence committed by the petitioner on the 
basis of the order under section 476, as he 
has not taken cognizance in any of the 
manners provided by section 190, Criminal 
Procedure, Code, he has no jurisdistion to 
enquire into or try the case against the peti- 
tioner. But the Criminal Procedure Code 
provides for the taking cognizance of offenceg, 
and not of offenders. A Magistrate who has 
legally taken cognizance of an offence .is 
seized of the whole matter and it is his duty 
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. . 
to deal with the evidence brought before 
him and see that justice is done in regard to 
any who may be proved by the evidence to be 
concerned in that offence. (See Oharu Chandra 
Das v. Narendra Krishna Ohakravarti (3).] The 
action of the Magistrate is in no way limited 
in regard to proceedings against persons oon. 
cerned in an offence, by his power in regard to 
taking cognizance of an offence as it may be 
originally disclosed. Having taken cogniz- 
ance of an offence he has jurisdiction to 
hold judicial proceedings in regard to all 
persons who, the evidence shows, are the 
oo Bishen Doyal Rat v. Chedikhan 
4). 

A similar application on similar grounds 
was made by another accused in this case, 
Jatindra Nath Chowdhury. A Rule was jssued 
by another Bench of this Court to show cause 
why the proceeding against him should not 
be quashed and that Rule was discharged and 
it was held that the order summoning him 
could not be complained of on the ground of 
illegality. Weare also of opinion that for 
the reasons stated above there is nothing 
illegal in the order summoning the present 
petitioner Giridhari Lal Sarowgee. 

The Rule is accordingly discharged, 

Rule discharged, 


(8) 4 C, W. N. 367. 
(4) 4 C. W. N. 560. 


BOMBAY HIGH COURT. 

OnrwiNAL Revision ArPLiCATION No. 138 or 

1917. 
Juue 20, 1917. 
Present: —Mr. Justice Batchelor and 
Mr. Justice Shah. 
KALLIANJI VARDHAMAN—Appticant 
versus 
EMPEROR— Opposire PARTY. 

City of Bombay Municipal Act (Bom Act III of 
1888), s. 349 B—“Building,” meaning of—Raising or 
erecting building —Bath room, addition of, to house. 

Wire these is a substantial residential house, 
the house as a whole must be regarded as the 
“building” referred to in section.349 B of the City 
‘of Bombay Municipal Act, and it is not possible, 
without unduly straining the wording of the 
section, to construe the word “building” nsed 
therein as denoting some small portion of the whole 
house, such as an outlying bath room [p. 135, col. 1.] 
*The accused added small bath rooms to the third 
and fourth floors of an old residenjisl house in the . 
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_ City of Bombay. The house had been built before 
the coming into force of the City of Bombay 
Municipal Act, 1983, and the newly added bath 
rooms fell below the original height of the house: 

Held, that the accused had neither raised nor 
erected a building within the meaning of section 349 B 
of the Ciiy of Bombay Municipal Act, and that he 
was consequently outside the purview of that sec. 
tion. [p. 185, col. 2.] 

Criminal application for revision from 
conviction and sentence passed, by the Acting 
Chief Presidency Magistrate, Bombay. 


Mr. Desai, for the Applicant. 
Mr. Setalvad, for the Municipality. 


JUDGMENT. 

BATCHELOR, J.— The applicant before us 
has been convicted of infringing the pro- 
visions of section 349B of the City of Bombay 
Mnhicipal Act, 1888, and the only question 
is whether those provisions have or have not 
been infringed by him. 

The facts, which are undisputed, are that 
the applicant has added small bath rooms lo 
the third and fourth floors of an old resi- 
dential house in the City. It appears to me 
that in these circumstances section 349 B is 
of no application. That section regulates 
the height to which a building may be erect-- 
ed or raised. The word ‘building’ is ex- 
plained by an inclusive definition in clause (s) 
of section 3 of the Act, where it'is said to 
include “a house, out-house, stable, shed, hut 
and every other such structure, whether of 
masonry, bricks, wood, mud, metal or any 
other material whatever.” In my opinion 
where, as here, you havea suhstantial resi- 
dential house, the house as a whole must be 
regarded as the building referred to in sec- 
tion 349 B, and it is not possible, without 
unduly straining the wording of the section, 
to construe the word ‘building’ there as 
denoting some small portion of the whole 
house, sash as an outlying bath room, lf 
that is the true meaning of the word ‘build- 
ing’ occurring in the section, then admittedly 
the applicant has not erected this building 
at the only material time, for it was erectd 
long before the coming. into force ef this 
Act. ladeed it is common ground thht the 
builling, as it now stands, could not legitj- 
mately be built in its present form. But if 
the applicant has not erected this house or 
building within the meaning of the section, 
neither has he raised it in my opinion. For 
the bath rooms now added fall below the 
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original height of the house or building. 
That, I take, it is the height referred to in 
the section, and that is unaffected by the 
addition of the bath rooms. Not only do 
these bath rooms fall short of the pre-existing 
height of the house, but in the horizontal 
plane they also fail to extend so far sideways 
as to intersect the imaginary 45 degrees line 
referred to in the proviso to the sestion. It fol. 
lows that the acoused has neither erected nor 
raised a building within the meaning of the 
section; he is, consequently, outside its pur- 
view. 

On these grounds I am of opinion that the 
Rule must be made absolute, the applicant's 
conviction and seritenee being set aside and 
the fine, if it has been paid, being refunded 
to him. 

I do not express any opinion as to whether, 
apart from the inapplicability of the section 
itself, the applicant could be saved by the 
terms of the proviso to section 349 B. That 
isa question which in my view it is not 
necessary to decide, and it is a question" upon 
which at present [ feel some doubt. 

Snan, J.—I am of the same opinion. 


> Rule made absolute. 


PUNJAB CHIEF COURT, 
March 20, 1917. 
Present:—Mr. Shah Din, Chief Judge, 
and Mr. Justice Leslie Jones. . 

In the matter of W., C. ASQUITH, 
PLEADER, 1st GRADE, 

OHIEF COURT or rax PUNJAB, AND THE 
LEGAL PRACTITIONERS ACT, XVIII 
or 1879. 

Legal Practitioners Act (XVII of 1879), s. 18 (b)— 
Pleader misappropriating client's money —Misconduct. 

A legal practitioner, who  misappropriates ‘his 
client's money entrusted to him for a specified 
purpose, is guilty of gross professional misconduct 
within the meaning of section l9 6) of the Legal 
Practitioners Aot. [p. 140, col. 2.] 


Mr. O. Bevan Petman (Government Advo- 


JUDGMENT. —This is a proceeding under 
section 13-of the -Legal Practitioners Act, 
XVIII of 1879, against Mr, W. C. Asquith, 


a 
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a first grade Pleader of this Court. 
Asquith had served in various capacities in 
the Chief Court Office until he retired from 
the Government service in the year 1912; and 
as an act of grace he was admitted by this 
Court as a Pleader of the first grade on the 
12th October 1912. Since that date he has 
been practising as a first grade Pleader in 
Lahore. 


On the 22nd February 1416 the Regis- 
trar of this Court received a communication 
from Commissioner F. Booth Tucker of 
the Salvation Army, in which Mr, Asquith 
was charged with unprofessional conduct as a 
Pleader. The facts stated in the communi- 
cation were brieflyas follows:—On the &th 
April .1914 the Salvation Army Property 
Company, ‘Limited, Simla, transferred to the 
credit of Mr. Asquith in his account with the 
Alliance Bank of Simla, Limited, Lahore 
branch, a sum of Rs. 3,500 on the under- 
standing that he would make immediate pay- 
ment of this sum to one Chiragh-ud-din 
for “the purchase of & plot of land situated 
within the boundaries of the Danepur settle- 
ment on the Jail Read, Lahore. The money was 
not, however, paid by Mr. Asquith to Chiragb- 
ud-din; and after waiting for sometime the 
representative of the Salvation Army request- 
ed Mr. Asquith, both verbally and by letter, 
to pay the money, into the Office of the 
Deputy Commissioner, Lahore, in order that 
the Government should acquire the plot of 
land in question nnder the Land Acquisition 
Act for the Salvation Army Property Com- 
pany. After considerable delay inthe matter, 
Mr. Asquith verbally told the representative 
of the Salvation Army that the money had 
been deposited in the Office of the Deputy 
Commissioner as desired by them. Several 
months later Commissioner Booth e Tucker 
learnt from the Deputy Commissioner that 
the money had never been paid .to`him 
by Mr. Asquith. Mr. Asquith was then 
requesied to ‘refund the money; most of 
the letters addressed to him on the subject 
remained unanswered; and then at the request 
of the Salvatiua Army, Mr. E. S. Morton of 
the Punjab. Banking Company saw Mr. 
Asguith personally about the matter, but 
without success. Mr. Asquith had stated 
that somt, money was due to him for his 
professional services in connection with 
wegotiations fcr the purchase of the 


Mr. 
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land fram Chiragh-ud-din, but, though 
repeatedly requested to do so, he had failed 
to furnish any detail of the fees which. he. 
intended to charge for thoses ervices. Having 
exhausted all other modes of redress, Com- 
missioner Booth ‘Tucker wrote the com- 
munication in question to the Registrar of 
this Court asking for advice as to what 
further action he should take in the 
matter. 

On receipt .of this. complaint the 
Registrar called upon Mr. Asquith for an 
explanation, and on the 29th February 
1916 the latter had an interview with 
the late learned Chief Judge, Sir Donald 
Johnstone. At this interview Mr. Asquith 
gave the Hon’ble Chief Judge to under- 
stand that he had a good counter. 
claim against the Salvation Army in respect 
of professional services done by him and 
that he did not owe them the whole of 
the sum of Rs. 3,500 of which a refund 


was claimed from him. As a result of 
this interview the Registrar wrote to 
Commissioner Booth Tucker onthe 29th 
February 1916 saying that the Salvation 
Army were at liberty to sue Mr. Asquith 
in the Civil Court in respect of their 
alleged claim against him. 

On the 21st July 1916 the Salvation 


Army Property Company, Simla, instituted 
a suit in the Court of the Senior Sub- 
ordinate Judge, Lahore, against Mr Asquith 
for the recovery of Rs. 3,710, consisting 
of the principal amount, Rs. 3,500, which 
had been deposited with him for payment 
to Chiragh-ud din on the 8th April 1914, 
and Rs. 210 claimed to be due as interest 
on that amount. A summons was duly 
served on Mr. Asquith on the 26th July 
1916 but he failed to put in an appearance 
in Court; and on the 17th August 1916 
an ex parte decree for Rs. 3,657-4-4 with 


costs was passed by the Court in favour 
of the plaintiff Company against Mr, 
Asquith. On the 21st September 1916, 


Commigsioner Booth Tucker sent another 
commynicatioh on behalf of the Salvation 
Army Property Company to the Registrar 
of* this Court, stating that tbe Salvation 
Army Property Company * had : sued Mr, 
Asquith in Court and obtained an es parte 
decree against him in respect of the money 
whish had been deposited with: him on 
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-behalf of the Company for the purchase 
of Chiragh-ud-din’s land. This communi- 
cation was accompanied by copies of the 
plaint, evidence, judgment and decree in 
the suit in question; and special attention 
was drawn to a copy of an extract from 
Mr. Asquith’s banking account filed as an 
exhibit in the suit, which showed that he 
had drawn out and expended the sum of 
Rs. 3,500 deposited with him for purposes 
other than that for which the deposit had 
been made. Commissioner Booth Tucker 
requested the Hon’ble Judges to take such 
action as they thought fit in the matter. 


On the 17th October 1916 the Registrar 


of this Court wrote » letter to Mr. Asquith 
in which he again set forth the substance 
of the complaint made against him by 
Commissioner Booth Tucker on behalf of 
the Salvation Army Property Company; 
and with reference to his interview with 
tbe Hon’ble Chief Judge on th 29th February 
1916 and to the fact that subsequently to 
that interview a suit was brought against 
him by the Salvation Army and au ex parte 
decree obtained against him for Hs. 3,657-4-4, 
the Registrar asked Mr. Asquith to forward 
for the information of the Hon'ble Judges 
any explanation which he might wish 
to offer of his conduct in connection with 
this affair. Mr. Asquith, however, sent no 
reply to tbe Registrar’s letter of the 17th 
October 1916; and on the 17th November 
1916 another letter was sent to him by 
way of reminder by the Registrar, and 
he was asked to submit his explanation at 
a very early date. No reply was sent to 
this reminder by Mr. Asquith, and a second 
reminder was issued to him on the 4th 
December 1916, and he was distinotly warned 
that unless his reply was received within 
ten days from the date of the réminder, 
the Hon'ble Judges would have to consider 
the propriety of proceeding against him 
under the Legal Practitioners Act for pro- 
fessional misconduct. Thisreminder too kad 
no effect upon Mr. Asquith, for hę sent 
no reply thereto within the time fixed; and 
accordingly on the 8th February 19.7 
this Court passed an order in. writing 
under rule IX of Order 
of the Rules and Orders of the Chief 
Court, Volume III, directing that an enquiry 


be held before this Court into the condict 
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of Mr. W.C. Asquith under section 13 of 
the Legal Praotitioners Act, 1879. 

In pursuance of the above-mentioned 
order, a statement of the charge to be 
inquired into was prepared and sent by 
the Registrar io Mr. Asquith in accordance 
with role 13 of Order VIII aforesaid; and 
on the 10th March 1917 the enquiry was 
held in open Court and all evidence tendered 
on behalf of the Salvation Army Property 
Company and by Mr. Asquith was duly 
recorded. 


The statement of charge, of which a 

copy was sent to Mr. Asquith, is as follows:— 
(a) That on your representing to the 

Salvation Army Property Company of Simla 
that you would make immediate payment 
of Rs. 3,500 to one Chiragh-ud-din on 
Company in payment for 
some land near Jail Road, Lahore, which 
the Company was endeavonring to purchase, 
as soon as the negotiations for the sale 
were completed, the Company transferred 
to the Alliance Dank of Simla, Lahore, 
the sum of Rs. 3,500 on 8th April 1914 
to be placed to your credit to make payment 
of this amount immediately to the said 
Chiragh-ud:din. 

“(b) That contrary to the terms of this 
transaction and though the sum of 
Ra. 3,500 less oneanna on account of a stamped 
receipt, making the sum of Rs. 3,499.15.0, 
had been placed to your credit with the 
Bank on the 8th April 1914 for the 
purpose aforesaid, you from the 17th April 
1914 to the 16th May 1914 drew cheques 
on the Bank for your private purposes to 
the amount of Rs. 3,929-3-0, although your 
balance with the Bank before this amount 
was placed toyourcredit wasonly Rs, 706-10.9, 
and duging this period you credited a 


further sum of only Ra. 337.6.3, that 
is to say, you disbursed during this 
period Rs. 3,929-3-0, of which only 


Rs. 1,044-1-0 was your own, the balance being 
money belonging to the Company; by which 
action yoa misappropriated the sum of 
Rs. 2,885 2-0. 

"(c) that the negotiations with the said 
Chiragh.ud.din having fallen through, you 
were instruetéd by the Company „to pay 
"ihe amount of Rs. 3,500 to the’ Deputy 
Commissioner of Lahore, and subsequent- 
ly you with false intent gave the repre- 


138 : . 
In the matter of ASQUITA. 


sentative of the Company to understand 
that you had paid the money to the said 
Deputy Commissioner; 

"(q) that you failed to return the sum 
of Rs. 38,499-15-0 to the said Company 
though repeatedly called upon to do so, 
alleging that: the’ whole amount was not 
refundable, inasmuch as you had a false 
claim for services rendered, but you have 
never submitted your claim, and when a 
suit was instituted against you by the Com- 
pany, for the recovery of the money you, 
though served, did not appear and set out 
your claim and in consequence an «a parte 
decree was passed against you; 


"(e) that you have ignored a letter No.’ 


l7th October 1916, ad- 
dressed to you by the Hon'ble Judges 
of the Chief Court of the Punjab, and 
two reminders calling upon you for an 
explanation.” 

Mr. C. Bevan Petman, Government Ad- 
vocgte, who was entrusted by this Court 
with the conduct of the case against Mr. 
Asquith, produced the following witnesses 
in support of the charge, namely, Babu Mul 
Chand, clerk, Alliance Bank of Simla, 
Limited, Lahore Branch, Mr. F. K. Robert- 
son, Secretary for Salvation Army Settle- 
ments and Social Works, Simla, and Mr. 
H. B. Gillmore, Superintendent, Chief Court 
Office. He also tendered as evidence file 
No. 16-M. II-C. of the Office of the Deputy 
Commissioner, Lahore, on the subjeot of 
acquisition of ‘land for the Salvation Army, 
and also those documents on the Salvation 
Army file which were referred to in the 
evidence of Mr .F. K. Robertson. Mr. 
Asquith produced his own clerk, Diwan 
Chand, as a witness in his- defence, and 
also made an oral statement of facts in 
answer to the sharge which was recorded 
by us in full. 

We have very carefully considered the 
charge brought by the Salvation Army 
Property Company sgainst Mr. Asquith and 
the evidence adduced in support. thereof, 
and after giving every weight to what Mr. 
Asquith has said in his oral statement before 
us and to the evidence of his clerk, Diwan 
Chand, we have come to tHe conclusion 
that Mr. Asquith has been guilty of grossly 
improper conduct in the discharge of his 
professiona] duty asa Pleader:of this Court, 


5507, dated the 
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It is not disputed that on the 8th April 
19148 sum of Hs. 8,500, (or, to be more 
exact, Rs. 3,499.15.0) was placed to the 
credit of Mr, Asquith in his floating account 
with the Alliance Bank of Simla, Limited, 
Lahore Branch, on the express znderstand. 
ing that the money so deposited with him 
would be paid by him, on behalf of the 
Salvation Army Property Company, Limited, 
Simla, to Chiragh-ud-Din as price of a plot 
of land situated within the boundaries of 
the Danepur Settlement on the Jail Road, 
Lahore, which the Salvation Army Property 
Company had agreed to purchase from 
Chiragh-ud-Dir. It appears that as far 
back as 1912 the Officers of the Salvation 
Army had informed the Deputy Commis- 
sioner of Lahore of their desire to par- 
chase the plot of land in question, and 
had' suggested that the same may be ac- 
quired by the Government for them under 
the Land Acquisition Act. But for one 
reason or another the acquisition of the 
land vould not be secured as suggested; and 
in April 1914 Mr, Asquith was approached 
with a view to lend his professional. -services 
to the Salvation Army in the matter of 
purchasing the land privately from Chiragh- 
ud-Din. In connection 'with this Mr. F. K. 
Robertson had an interview with Mr. Asquith 
on the 8th April 1914, and after explaining 
the whole sitnation to him engaged his 
professional services, When asked for the 
fee that he would charge for the work, 
Mr. Asquith said that as the trouble involved 
would be very little the fee would be 
nominal. Mr. Robertson understood that 
the fee would be less than Rs. 100. It 
was' arranged that the purchase money, 
Rs. 3,560. (which had already been settled 
with Chiragh ud-Din by a. previous deed 
of agreement executed between the parties), 
should be at once placed to the credit of 
Mr. Asquith in his account with. the Alli- 
ance Bank of Simla, Limited, Lahore, in 
order to enable him to get the sale-deed 
executed. by ,Chiragh ud-Din and to pay 
him the money without delay, On the 
same date a telegram was sent by Mr. 
Robertson to the Salvation Army Head. 
Quarters at Simla, and a sum of Rs. 3,500 


“was transferred by the Punjab Banking 


Company to Mr. Asquith's floating account 
at fhe Allianse Bank, Lahore, When Mr, 
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Robertson returned to Lahore six months 
later, he learnt that the purchase of the 
‘land from Chiragh-ud Din had not yet been 
effected. He again interviewed Mr. Asquith, 
and was told by the latter that the delay 
in the purchase was due to an enquiry into 
the question of title to the land; but Mr. 
Asquith assured Mr. Robertson that the 
money which had been deposited with him 
was quite safe as he kad paid it inta the 
Office of the Deputy Commissioner, Lahore. 
He added that he had made the deposit under 
instructions from Commissioner Booth 
Tucker. Mr. Robertson informed . the 
Salvation Army Head-Quarters at Simla 
accordingly. 

It soon became known, however, that 
Mr. Asquith had neither deposited the 
money with the Deputy Commissioner of 
Lahore nor paid it to  Chiragh-ud-Din. 
After this he was several times asked by 
the Officers of the Salvation Army, both 
verbally and by letter, to make a refund 
‘of-the money; he took no notice of most 
of the communications sent to him; and 
when interviewed by Mr. E. S. Morton of 
the Punjab Banking Company on behalf of 
the Salvation Army, he put him off with a 
promise that he was prepared to re-pay the 
money to the Salvation Army, and at the 
same time admitted that he had not paid 
the money to the Deputy Commissioner. 
All subsequent efforts to obtain a refund 
of the money from Mr, Asquith failed; 
and although he stated verbally to Mr. 
E.S. Morton, and also wrote in some of 
his letters to the Officers of the Salvation 
Army, that he had a claim against the 
Salvation Army in respest of his pro- 
fessional fees for the work done by him 
in connection with the purchase of land 
from Chiragh-ud Din, he never .submitted 
any bill for the amount due to him. He 
was repeatedly told that his legitimate 
charges would be paid by the Salvation 
Army, and he had only tostate what those 
chargess were to enable the Officers of the 
Salvation Army to know the nafpre and 
extent of his claim and to come to a reasonable 
settlement with him. But it is quite clear 
from the correspondence-on the Salvation 
Army file, which has been duly provede 
by Mr. F. K. . Robertson, that Mr. 
Asquith did noti[intend to make a refund 
of the sum of Rs. 38,500 to the Salva- 
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tion Army or to inform them of the 
amount of his professional charges and 
offer to re-pay the balance In his 
statement before us, Mr. Asquith has 
referred to a letter, dated the 27th 


October 1915, written by him to Commis- 
sioner Booth Tucker in which he stated 
that some money was due to him from 
the Salvation Army on account of professional 
services rendered by him, and has said 
that no reply: was received by him in 
answer to that letter. But Mr. F. R. 
Robertson has proved that a letter, cated 
the 6th November 1915, was sent to Mr. 
Asquith in reply to his letter dated the 
27th October 1915; and from a letter of 
the same date written by Commissioner 
Booth Tucker to Mr. E. S. Morton of 
the Punjab Banking Company it is quite 
clear that the former was prepared to pay 
all the legitimate charges of Mr. Asquith 
if only Mr. Asquith would state exactly what 
the amount of those charges was. Mr, Asquith 
has further stated before us that in May 
1916 a gentleman named Stewart, who was 
Commissioner Booth 
Tucker, came to him and had a talk with him 
about the refand of the money; and that he 
(Mr. Asquith) gave Mr. Stewart a bill for 
Rs. 2,000, whick represented the amount of 
his claim in respect of his professional fees, 
Mr. Asquith has produced no copy of this 
bill, nor is any such bill forthcoming 
on the file of the Salvation Army. Accord- 
ing to. Mr. Asquith, he paid endless 
visits to Revenue Officials in connection 
with the matter of the purchase of Chirag- 
ud-Din’s land, and also attended the Court 
of the District Judge, Lahore, to watch 
certain guardianship proceedings. Farther, 
he had endless interviews with ` offisers 
of the Salvation Army. He charged fees 
for all those visits and interviews and 
appearances in Court, entering the de- 
tails in the paper which he handed over to 
Mr, Stewart, no other record of the same being 
kept by him. He kept no copy of the 
paper or bill in question, and he was unable 
to give any details from memory in his 
oral statement before us. We have oare- 
fully considered this part of Mr, Asquith’s 
statement, and we have no boubt whatéver in 
our own minds that it is untrue. It is 
inconceivable that he should have made an 
informal record on a piece of paper of his 
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appearances in Court, of his visits to Revenue 
Offieials, and of his endless interviews with 
the Officers'of the Salvation Army, and that 
having noted down his fee in respect of each 
item of professional work, he should have 
handed over the document to Mr. Stewart 
without keeping a copy of it for himself and 
without getting from him an acknowledgment 
of the receipt of the same. He never wrote 
to Commissioner Booth Tuckor informing him 
that he had sent in his bill for the fees that 
were due to him, nor did he give any such 
information to Mr. E. S. Morton who inter- 
viewed him more than once in the interest 
of the Salvation Army. There is no inde. 
pendent corroboration of Mr. Asrquith’s 
statement on this point and itis so inherently 
improbable that we decline to believe it. 


Babu Mul Chand, elerk, Alliance Sank 
of Simla; Limited, Lahore, has put in 
a copy of an extract from the floating account 
of Mr. Asquith with the said Bank between 
the ,.lgí April 1914 and  3lst May 
1914, and has certified its correctness 
(Exhibis P1). He has also produced 
the Bank ledgers in original for the 
years 1914, 1915 and 1916, which contain 
Mr. Asquith’s account with the Bank from 
the beginning of 1914 to the end of March 
1916. Itappears from these Bank Ledgers 
that on the 8th April 1914 a sum of 
Rs, 3,499-15-0 was placed to the credit of Mr. 
Asquith on behalf of the Salvation Army, 
and that on that date there was already a 
credit balance in his favour of Rs. 606-10 9. 
On the 12th May 1914 another sum of Rs. 337 
odd annas was credited to Mr Asquith. But 
between the 8th April and 20th May 
1914, Mr. Asquith drew several cheques 
from time to time against his account 
until on the latter date no money was 
left to his credit. Between 20th May and 
81st May 1914 certain moneys were trans- 
ferred to Mr. Asquith’s account, and on the 
last mentioned date the balance to his credit 
was Rs. 10,496.2.6. Between the 3'st May 
and 3lst December 1914 Mr. Asquith drew 
cheques against his account, with the result 
that on the latter date the balance in his 
favour was Rs, 2,082 9-3, which at the end 
of 1915 was reduced to Rs. 
1916 more cheques were drawn by Mr. 
Asquith, leaving a balance of Rs, 39.13.3, 
whioh was attached in execution of & decree 
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against him on 29th Marsh 1916. On that 
date the account was closed, and at present 
Mr Asquith has no money in the Bank at all. 

This statement of the account, the 
correctness of which is not disputed by Mr. 
Asquith, clearly shows that Mr. Asquith 
converted the sum of R». 3,500, which 
had been deposited with him by the Salva, 
tion Army in trust for a specific purpose, to 
his own private use, and it is not disputed 
that no portion of the money was ever paid 
by him to Chiragh-ud-din or any other 
person in connection with the -purchase of 
land for the Salvation Army. Throughout 
he treated tha money as belonging to him- 
self, and spent it to meet his own persanal 
needs without obtaining any authority from 
the Officers of the Salvation Army 
for so doinc, He never sent to Comrnissiorfer 
Booth Tucker or any other officer of the 
Salvation Army a bill for his professional 
fees; and in his correspondence with them 
or with Mr. E. 3. Morton he never named 
a definite, sum alleging that be had a lien 
by way of professional charges to the extent 


of that sum on the money in his hands. In 
our opinion he was clearly guilty of 
misappropriation of trust property; and 


such conduct on his .part was grossly 
Amproper in the discharge of his professional 
duty within the meaning of section 13 (b) 
of the Legal Practitioners Act. 


The proceedingsin the suit brought by 
the Salvation Army Property Company 
against Mr. Asquith inthe Court of the 
Senior Subordinate Judge, Lahore, throw 
a strong light on his conduct in this matter. 
On the occasion of his interview with the 


late learned Chief Judge, Sir Donald 
Johnstone, on the 29th February 1917 
Mr. Asquith stated that he had a good 


defence to the charges brought against: him 
by the Salvation Army, and that the latter 
were not entitled to recover the whole of 
the sum of Rs. 3,500 which had been 
deposited with him. But when the Salvation 
Army lyought a suit for the recovery of 
the said amotnt together with interest 
against Mr, Asquith, he did not put in an 
appearance and allowed a decree to be 
passed against him ez parte. It is true that 
‘after the ex parte decree had been passed 
against him he made an application to have 
the ‘decree set aside, bdt he did not appear 
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in Court to örósocute tha applieation and 
it was dismissed in default. He then made 
a second application to secure the same 
object, but that was also dismissed in 
default of payment of the process fee. 
Mr. Asquith did not proceed further in 
the matter. 

[t is obvious that Mr. Asquith's conduct 
as revealed in these judicial proceedings 
was 
"had a well-founded sounter-claim against 
the Salvation Army; and it is a very strong 
point agaimat Mr. Asquith that no reasonable 
explanation of this conduct has been 
attempted by him, He was given an oppor- 
tunity to explain his position when the 
Registrar of this Court wrote to him his, 
letter dated the, 17th October 1916, “but 
hg never replied to that letter; two remind. 
ers, dated the 17th November and 4th 
December 1916, respectively were issued 
to him by the Registrar but they also 
remained unanswered. Mr. Asquith stated 
before us that he had sent.replies to the 
letter and to the reminders just mentioned; 
but Mr. Gillmore Superintendent of the 
office of this Court, has proved that no 
such replies were ever received from Mr. 
. Asquith. We have no hesitation in saying 
that Mr. Asquith’s statement on this point 
fs unworthy of belief; and we hold that 
he did not send any replies to the communi- 
ations in question. 


As we have said in the beginning of this 
order, ib was as an act of grace that in 
October 1912 this Court admitted Mr. 
Asquith asa Pleader of the Ist grade, and 
we very much regretto have to remark 
that Mr. Asquith has abused the exoep- 
tional privilege that was conferred on him 
by the Court. Not only has he been guilty 
of grossly improper conduct in the discharge 
of his professional duty, but by deliberately 
omitting to auswer the communioations 
addressed to him by the Registrar he has 
been disrespectful to this Conrt. In the 
interests both of the Bar and of a sound 
administration of justice, we are eogstrained 
to take serious notice of' Mr. Asquith's 
conduct in this ease; and we order his 
dismissal and direct that his license' be 


cancelled and his name removed from this - 


Court’s list of Pleaders. . 
Pleader dvsmissed,. 
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_ SIND JUDICIAL COMMISSIONER'S 
. COURT. 
CRIMINAL APPEAL- NO. 5 or 1917. 
March 28, 1917. 
Present: —Mr. Pratt, J. C., and 
Mr. Hayward, A. J. C. 
MAZAR walad ATTAMAHOMED — 
ÁCCUSED—APPELLANT 
versus 


EMPEROR-—OPPONENT, 

Penal Code (Act XLV of 1800), s. 75, Chs. XII, 
XVII—Sind Frontier Regulation, 1892—Offence 
punishable under Ch. XIL or XV£I—District Magistrate, 
conviction by, on finding of Council of Elders —Council 
whether Court—Enhanced punishment, liability to, 
ow second conviction under same Chapters. 

A Council of Elders under the Sind Frontier 
Regulation, 1892, is a Court within the meaniug of 
section 75, Indian Penal Code. (p. 142, col. 2.1 

A District Magistrate who convicts an accused ou 
a linding by a Council of Elders under section 8 (2) 
of the Regulation is a Court in British India, as the 
fonction he performs is judicial and not ministerial, 
Lp. 142, col 1.1] 

A person convicted by a District Magistrate of an 
offence punishable under Chapter XII or XVII of 
the Indian Penal Code on a trial held under the 
provisions of the Sind Frontier Regulatio#, *892, is 
liable to enhanced punishment - under section 75, 
Indian Penal Code, on conviction of a second offence 
ander either of the above Chapters by any Court in 
British India. [ p. 142, col. 1] 


Appeal against the decision of the Addi. 


"tional Sessions Judge, Sukkur, 


Mr. E. Raymona (Publie Prosecutor for 
Sind’, for the Crown. 

JUDGMENT.—The accused has been 
convicted of an offence under section 379, 
Indian Penal Code, and sentenced to three 
years rigorous imprisonment by the Addi. 
tional Sessions Judge, Sukkur. 

There can bs no doubt as to the guilt 
of tha accused. He was caught red-handed 
in the aet of leading a mare and a foal 
out of the eomplainant's compound at night, 
He admits that he was found leading the 
mare, but says he was called there by 
two other men who gave the mare to him 
outside the compound and that he took it 
innocently. This is incredible. A mare would 
not be handed over to the accused for 
grazing at, night. There was no trace of 
the footprints of these other men. And 
the accused’s footprints were visible inside 
the compound. y 

We are satisied that acoused had led 
the mare out of the compound ifimself and 
that he has been rightly convicted. 
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The Publio Prosecutor draws our attention 
to the fact that the accused had been 
previously convieted of, dacoity under seo- 
tion 395, Indian Penal Code, and that 
the Sessions Judge should have framed a 
charge under sections 379 and 75, Indian 
Penal Code, and enhanced the sentence. 

The Sessions Judge considered the pre- 
vious conviction, but was of opinion that 
as the accused had been tried and sentenced 
under the Sind Frontier Regulation, 1892, 
the previous ‘conviction was not one to which 
section 75, Indian Penal Code, applied. 
` Section 75 provides for enhanced sen- 
tenee in the case of an accused who has 
been previously cónvisted by a Court in 
British India. 

Now under section § ofthe Sind Frontier 
Regulation, 1892, when a person is accused 
of any offence punishable under the Indian 
Penal Code with death or transportation 
for life, the question of his guilt or in- 
nocence may be referred to the decision of 4 
Council of Elders. . 

Thg (jouncil of Elders holds an inquiry 
(sections 8 and 18) and hears the accused 
(section 8) and records a finding. On this 
finding the District Magistrate acquits or 
convicts the accused [sections 8 (2)], and 
in ease of conviction passes a sentence of 
fine or imprisonment or transportation not 
exceeding seven years or both. 

The District Magistrate who convicts is 
a Court in British India. The function 
he performs is judicial and not ministerial, 
This is recognised by section 16 of the 
Regulation, whieh requires his record to be 
made “in open Court.” 

The offence of dacoity of which the 
accused hag been convicted is an offence 
punishable under Chapter XVII of the 
Indian Penal Code. It is true that the 
punishment has not been inflicted gander 
that Chapter by reason of the special 
procedure under which the accused was 
tried—but the conviction was nevertheless 
for an offence punishable under that Chapter. 
Sections 8 and 9 of the Sind Frontier 
Regulation refer expressly to offences 
punishable under the Indian Penal Code. 
It is clear, therefore, that 
inflicted under section 9 of the Regulation 
` on conviction of offences ` punishable under 
the Indian Penal Code. 

All the conditions of section 75. (a) are, 
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e 
therefore, fulülled add, in our opinion, the 
Sessions Judge was wrong in his view that 
this seotion could not be applied. 

It is said that the conviction is really 
that of ‘the Council of Elders who record 
a finding of guilt or innocence. But section 
8 (2) makes it clear that the District 
Magistrate is not bound by the finding. 
He may remand the question fora further 
finding of the same Council or he may 
set aside the whole proceeding and refer 
it to a second Council, and the section 
itself says that it is the District Magistrate- 
who convicts. ' oe 

Section 75 uses the wide term Court. 
The meaning of this word was considered 
in the judgement of the Judicial Commissioner 
in Emperor v. Deumal (1). A Council of 
Elders is required by the Regulation to hold 
an inquiry to hear and to determine. I6 "is 
atleast a Court of investigation like a 
Coroner’s Court. 

Then it is said that section 75 deals 
with a previous conviction of an offence 
punishable on a regular trial under the 
Penal Code, and not to an offence punished 
by a special procedure under the Regulation. 
But section 75 makes no mention of the 
procedure. Nor does it require that the 
offence .was punished under the Indian Penal 
Code. All the section requires is that 
thé offence was punishable under the Indian 


Penal Code. The case of Reg. v. Kushya 
(2) illustrates this point. Previous 
convictions prior to the passing of 


the Indian Penal Code were held not to 
justify enhanced punishment under section 
75. This was because the offences were 
not punishable under the Indian Penal 
Code, which had not been enacted at the 
time of the previous convictions. But here 
the offences are punishable under the 
Indian Penal Code and they were uone- 
theless so” punishable because they have, 
as a matter of fast, been punished under 
a special law. In fact seotion § makes it 
clear that the offences could not have been 
punished under the special law unless they 
were punishable under the Indian Penal Code. 

But ‘as the Sessions Judge has awarded 
the maximum punishment for theft, we do not 
think it necessary to interfere,on this ground. 


` (1) 8 Ind, Cas, 886; 3 8. L. R. 66 ab p. 78; 10 Or. L. 
. 995. 
(2) á B. H. C, R, Cr. Cos. 11, 
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We confirm the conviction and sentence 
and the appeal is, therefore, dismissed. 
Appevl dismissed, 


PATNA HIGH COURT. 
CriminaL Revision No. 155 or 1917. 
May 3, 1917. 

Present; —Mr. Justice Chapman and 
Mr. Justice Atkinson. 
HARINDER SINGH ANp OTHERS —ÁCCUSED 
— PETITIONERS 

. versus 


EMPEROR—ResroNDEAT, 

Penal Code (Act XLV of 1860), s. 148—Riot— 
Unlawful assembly— Charge, omission to state common 
object in, effect of. 

& conviction under section 148 of the Penal Code is 
notinvalidated by reason of the charge containing 
no specific allegation of any common object, if from 
the evidence it can be clearly established what the 
common object was. [p. 143, col. 1 ] 

If two common objects are alleged and one is 
clearly proved upon the evidence, then the fact that 
the other common object has not been proved wil] not 
exonerate the accused from liability. [p. 144, col: 1.] 


Criminal revision against a decision of 
the Sessions Judge, Chapra,dated the 24th 
March 1917, modifying that of the Sub. 
Divisional Magistrate, Chapra, dated the 10th 
February 1917. 

Mr. Manuk (with him Messrs. Baikuntha 
Nath Mitter, and Nirsu Narayan Sinha), for 
the Petitioners. 

Mr. Manohar Lal (Assistant Government 
Advocate), for the Crown. 

JUDGMENT. 

ATKINSON, J.—The accused in this case 
‘were charged under section-148 of the 
Indian Penal Code with unlawful assembly 
and riot accompanied with the use of 
deadly weapons, and they are also charged 
with offences under sections 326 „and 324 
. of the Indian Penal Code. 

There are ten accused persons in all; and 
the alleged unlawful assembly and riot 
took place on the 22nd of September 
1916. 

Two points are taken in *this base by 
Mr. Manuk, who appears on behalf of all 
the accused persons. He contends that 
the convictions are invalid by reason ‘of 
the charge itself containing no specific e 
allegation of any eommon object; and I 
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do not think he contended that per se if 
the charge does not contain an allegation 
of a common ‘object that that defect neces- 
sarily invalidates the conviction. In my 
opinion it does not, if from the evidence 
it can be clearly established what the 
common object was. Secondly, Mr. Manuk 
contends that the common object relied 
upon by the prosecution is of a two-fold 
character, and that he was embarrassed in 
his defence on behalf of the accused by 
not knowing which common object the 
prosecution relied upen to support their 
case. It is true that Sabhapati, who is 
a servant of a man called Lachmi Singh, 
in his first information made on the 22nd of 
September 1916 alleged facts which would 
go to show that the common object of the 
assembly was to beat Lachmi Singh; and that 
the crowd had assembled outside Lachmi’s 
house and had used abusive and threatening 
language and called upon Lachmi Singh 
to come out. At the trial this witness 
materially altered his evidence, while at 
the same time he gave at the tal the 
substance of the facts stated in the first 
information. The addition is significant, 
because he suggests in his evidence that 
the real object of the unlawful assembly 
was to assault him in consequence of some 
incident that had taken place at about 3 
o'elook on the day in question between 
himself and some other person who was 
a member or a friend of the accused and 
other persons constituting the unlawful as- 
sembly. On the other hand, the Crown: 
contended that the evidence of all the 
witnesses, with the exception of Sabhapati, 
goes to show that the common object was 
in fact to beat Sabhapati, and not Lachmi 
£ingh. Mr, Manul contends that at the 
trial the accused were unable to ascertain 
or to know upon what limb of the eyi- 
dence the prosecution determined to rely 
upon. His clients were induced to believe 
that the real object which the Crown had 
in view was to prove the assault upon 
Lachmi Singh ; and that they concentrated 
their evidence and the cross-examination 
of tbe Crown witnesses only to that point. 
But taking the evidence and viewing it as 
a whole it may be shortly summarised as 
follows :— 


That the crowd had assembled is beyond 


‘ig clearly proved. 
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doubt; that the srowd numbered bet ween fifteen 
to twenty persons; and that they assembled 
near the house of Lachmi Singh. But that 
when Sabhapati appeared upon the scene 
he was sighted by the crowd and imme. 
diately set upon and beaten. He en- 
deavoured to run away but was caught and 
he received very grave and serious injuries; 
some of which were ‘inflicted by a sword. 
The evidence on the record plainly goes 
to show that there was as against Sabhapati 
. in the mind of the crowd the intention 
tc do him injary and to beat him by 
reason of the incident which had occurred 
earlier in the day as between himself and 
this other person, who is a friend of the 
accused. The only witness whose evidence 
was relied upon to establish that the common 
object of the assembly was to beat Lachmi 
Singh is Sabhapati himself. In his evi. 
dence at the trial he qualifies his statement 
given in his first information and says that 
the real object of the unlawful assembly 
was to beat him, Sabhapati, and also 
Lachmg Singh. Bat if two common objects 
are alleged and one is clearly proved upon 
the evidence, then the fact that the other 
common object which is alleged has not 
been proved would not. exonerate the acoused 
from liability. Here undoubtedly the sug- 
gested common object was of & two-fold 
character, and Mr. Manuk contends that 
this fact bas prejudiced him; but I cannot 
agree with that argument, because clearly on 
the evidence one limb of the common object 
If by reason of the 
fact that the common object was not speoi- 
fied in the charge, and if the evidence 
was ambiguous, it was open to the re- 
presentative of the accused to get such 
particulars as they might require with a 
view of limiting the scope of ‘the trial 
‘and ascertaining from the Crown what the 
specific common object was on which they 
relied to support the conviction which they 
hoped to obtain. Nothing was done by 
the accused or their representatives. The 
case was allowed to proceed and on the 
. evidence the Magistrate was asked to de- 
termine the innocence or guilt of the 
accused.’ The Magistrate on the evidence 
before him, which was abundantly clear, 
found as „a fact that the common object was 
to beat Sabhapati. The learned Sessions 
Judge agrees with him, aud finds that iu 
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pursuance of that lommon object this man 
Sabhapati was beaten and received nine 
injuries in all With regard to Laohmi 
Singh, the finding of the Magistrate and 
of the learned Sessions Judge is silent as 
to the existence of a common object to 
assault and beat him, because they did not 
believe that the evidence was sufficiently 
strong to enable them to hold that the 
accused assembled with the common object 
of assaulting Lachmi Singh. Therefore, 
we do not think that there is any ground 
for setting aside the judgments of the lower 
Courts: 

However, assuming that Mr. Manuk is 
right in his contention. that there was 
some ‘irregularity in the form. in which 
the evidence for the prosecution, was pre- 
sented, nevertheless I fail to.see how he 
ean rely upon that point now, having regard 
to section 537 of the Code of Criminal Pro- 
cedure, inasmuch as he is unable to show 
that such irregularity, in fact, occasioned 
any miscarriage of justice. The interpreta- 
tion of section 537 has' been established 
by the authority of the oase of Gangudhar 
Pradhan v. Emperor (1) and it appears to 
us that even if there was anything in Mr, 
Manuk's argument, it is completely got rid 
of by the operation and the effect of sec- 
tion $37. 

We, therefore, think that all the con- 
vietions should stand whether under sec- 
tions 148, 326 or 324, Indian Penal Code, 
Mr. Manuk's argument was confined mainly 
to the convictions of the accused persons 
Nos. 1 to lO under section 148. He does 
not base any argument with regard to the 
validity of the convictions under sections 
326 and 324. Further, he appeals to us to 
mitigate the sentences. As I have said, 
the, convictions of all the accused persons 
Nos. i to 10 will stand so far as those 
convictions are concerned under, section 
148, and each of these accused persons 
will receive six months’ rigorous imprison- 
ment. So far as the accused Nos. 4 to 
10 have been fined Rs. 50 each, the fine 
will be*cancelled, The accused person No. 
1 seents to have been the leaderof this 
disorderly mob, and he has received for the 
conviction, obtained against him under section 
months’ rigorous imprison- 

(1) 38 Ind. Cas, 626; 48 C. 173; 20 C, W. N, 63; 17 
Cr, L, J, 146. 
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ment and one year's rigorous imprisonmen t 
for the wounds which he inflicted on 
Lachmi Singh under section 324. We 
intend to reduce the sentence passed on this 
prisoner from eighteen months under section 
326 to a period of one year, and to reduce 
the sentence for the offence under section 324 
to six months, thereby the prisoner No. 1 will 
undergo in alla period of two years—these 
sentences will not run concurrently. 

With regard to the accused Nos.3 and 
4, they have been convicted under section 
324 and ‘have received one year’s rigorous 
imprisonment for causing hurt to Sabhapati. 
We see no reason for interfering with 
these sentences. Accordingly subject to 
the modification of the sentences already 
referred to above, this application is rejacted. 

Ouapman, J.—1 agree. 


Rule discharged. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 

URIMINAL Report No. 14 or 1917. 
February 22, 1917. 

Present: —Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 

EMPEROR— APPLICANT 
versus 


DOSU AND OTHERS—ÛOPPONENTS. 
Criminal Procedure Code (Act V of '898), ss. 209, 
210, 364— Eæamination of accused—Court, discretion 


‘of —Procedure where no examination held—Criminal 


trial—Trying Judge, duty and responsibility of. 

' The examination of an acoused, prior to commit- 
ment, is in the discretion of the Magistrate. If the 
accused is unwilling to submit to examination, it is 
sufficient for the Magistrate to make a note to 
that effect. The provisions of section 9864 of the 
Criminal Procedure Code have no applicatiop to such 
a note. 


It is the duty of the Judge to decide all ques- 
tions of law arising in the course of the trial. If 
his decision is erroneous, it is liable to correction by 
a superior Tribunal in appeal or revision; but as 
long .as the case is before the Judge, he is respon- 
sible for the decision and cannot relieve himfelf of 
that responsibility by seeking advice or instru&tions 
from a Supérior Court. It would be most improper 
for a Superior Court to give such instructions i 
sought. . 


Mr. E. Raymond (Public Prosecutor. for 
Sind), for the Crown. 
JUDGMENT.—This is a report by ‘the 
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Sessions Judge, Hyderabad, recommending 
that the commitment to him by the Resident 
Magistrate, Naushahro, of a case in which five 
accused are charged of the offencé of murder 
be quashed. 

The only reason given by the Sessions 
Judge for recommending the quashing of 
the commitment is that the Magistrate has 
not complied with the provisions of section 
954, Criminal Procedure Code, in recording 
the examination of the accused. 

Bat section 364, Criminal Procedure Code, 
does not apply, for the accused was not 
examined, 


The examination of the acsused, prior 
to commitment, is in the discretion of 
the. Magistrate. The Magistrate only 


examines the accused when he thinks it 
necessary for the purpose cf enabling him 
to explain any circumstance appearing in 
evidence against him, sections 209 and 210, 
Criminal Procedure Code. 

If the accused ig unwilling to submit 
to examination it is sufficient for the 
Magistrate to make a note, as he has 
done here, of the fact and record if as 
& reason for not examining the accused. 
To such note the provisions of section 37, 
Criminal Procedure Code, do not apply. 

The Sessions Judge further asks for in- 
structions as to bow: he should proceed. 
He does not say under what section of the 
he makes this 
request and. it would be most improper for 
us to give such instructions. 

It is the duty of a Judge to deside all 
questions of law arising in the course of 
the trial. If his decision is erroneous, if is 
liable to correction by this Court in appeal 
or revision. But as long as the ease is 
before the Judge, he is responsible for the 
decision “and he cannot relieve himself of 


‘that responsibility by seeking advice or 


instructions even from a Superior Court. It 
was on this principle that the Privy Council 
in the case of Harris v. Brown (1) dis- 
approved of the Judges of the Caleutta 
High Court consulting, as to the construction 
of a Bengali document, a Bengali Judge 
who was not hearing the case. 

We direct the record and proceedings to 
he returned. z. 

Record returned. 

(1) 28 C. 621; 28 I. A. 159; 5 0. W. N, 729; 3 Bom, , 

L. R, 808; 8 Sar, P, Oud, 92. 
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BOMBAY HIGH COURT. 
CRIMINAL Rererence No. 14 or 1917. 
June 15, 1917, 

Present:—Mr, Justice Batchelor and 
Mr. Justice Shah. 

MADHAV GANPATPRASAD— 
COMPLAINANT 

a versus 
MAJIDKHAN ALIFKHAN PATHAN— 
ACCUSED. 

Bombay District Police Act (Bom. Act IV of 1890), ss, 
68 (b), 80 (8) — Vexatiousiy seizing JDroperiy—"'Seizure," 
meaning of — Limitation. 

Accused, a Police Officer, seized certain property 
belonging to the complainant on the 2nd March 1916, 
and the property continued in the custody of the 
Police for some months before it was restored to the 
complainant. The latter filéd a complaint against 
the accused on the 12th December 1916, charging him 
under section 63 (b) of the Bombay District Police 
Act with vexatiously and unnecessarily seizing his 
property. The complaint was filed within six months 
of the restoration of the property to the complainant 
but more than six months after the date of seizure of 
the property: 

Held? that the act complained of was the whole act 
of seizure by the Police, which must be taken to have 
been a continuous act so long as the seizure by the 
Police was maintained, and that, therefore, the pro- 
secution was not barred under section 80 {3) of the 
Bombay District Police Act. [p. 146, col. 2.] 

Criminal referenca made by the District 
Magistrate, Nasik, against an order passed 
by the Magistrate, First Class, Nasik. 
` Messrs. Setalvad and” Pandit (with them 
Mr. G. N. Thakor), for the Complainant. 

. Mr. S. S. Patkar (Government Pleader), 
for the Crown. : 


‘JUDGMENT, 


BATCHELOR, J.—This is a reference by 
the learned District Magistrate of Nasik, 
and it arises in the ‘ following oircum- 
stances. ' 

The complainant filed a complaigt against 
the Sub-Inspector of Police charging him 
with vexatiously and unnecessarily seizing 
the complainant's property, this charge 
falling under section 63, sub-section (5) of the 
Bombay District Police Act of 1890. The 
ist Class Magistrate, Nasik City, admitted 
the complaint and ordered process to issue 
for ‘the trial of the Sub-Inspector. The 
learned District: Magistrate has made this 
refereypcé, being of opinion that the admis- 
siun of the complaint was erroneous, inas- 
much as the complaint could not be enter- 

" tained by virtue of the provisions of sub- 
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section 3 of section £0 of the Police 
Aot. This objection raises the question of 
limitation, upon which the material dates 
are these. Acsording io the complainant 
his property was seized by the Sub-Inspector 
on the 2nd March 1916, but the complaint 
made in respeet of that seizing was not 
preferred till tbe 12th December 1918. 
Sub-section 3 of section 80 provides that 
in any case of such an alleged offence 
against a Police Officer as we have here 
the prosecution shall not be entertained, 
or sball be dismissed, if instituted more 
than six months after the date of the act 
complained of. As I have said, the prosecu- 
tion here was instituted more than six 
months after the date of the actual seizing 
of the complainant’s property, but the-Trial 
Magistrate was of opinion. that process should 
nevertheless issue, because though the pro- 
perty was seized so early as the 2nd of March 
1916, it remained in the seizure and posses- 
sion of the Police until a date within six 
months of the making of the complaint. We 
have to decide whether the view of the Dis. 
trict Magistrate or the view of the 1st Class 
Magistrate is the correct construction of these 
provisions of the Police Act. ` 
The words on which the District Magistrate 
relies and which no doubt lend colour to hig 
opinion, are. those in section 80, sub-section 
3, declaring that. the prosecution must fail 
if itis instituted more than six months “after 
the date of the act complained of.” And 
here it'may be argued with much force that 
the act complained ot is the aot. of seizing 
the property and nothing else. It may he 
urged that the words I have cited refer only 
to the original act of seizing and not to any 
subsequent detention of the property. In 
my .opinion, however, this construction un- 
necessarily narrows the meaning of the pro- 
vision, and I see no difficulty in holding that 
in sach a case as this the act complained of is 
the whole act of seizure by the Police, which 
must be taken to have been a continuous | 
act so long as the seizure by the Police was 
maiptained.* It appears that, in the present 
case, for some time after the 2nd March 
1916 a Police investigation was in progress 
against the complainant, » and thereafter the 
complainant was put upon his trial upon a 
charge of dishonestly receiving stolen property, 
It was notuntil that trial resulted in his favour 
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that the seized property was returned to him 
by the Police.. Now pending all these pro- 
ceedings against the complainant he was 
busily ocospied in defending himself from 
the charge brought against him by the 
Police, and it appears to me that it would 
be harsh to rule that, unless during that 
period he brought his complaint against the 
Police Officer concerned, he must be held to 
have lost the remedy which section 63 of the 
Act conferred upon him, 

. lam of opinion, therefore, that the view 
of the first Class Magistrate is preferable to 
that adopted by the District Magistrate. I 
would, therefore, discharge the Rule. 

Suan, J,.—l am of the same opinion. 


Rule discharged, 


.. PATNA HIGH COURT. 
CRIMINAL Reviston No. 256 or 1917. 
August 16, 1917. 
Present:—Mr, Justice Roe, Mr. Justice 
Jwala Prasad and Mr. Justice Chapman. 
|, RAM KISHUN MISSER AND OTHERS 
— PETITIONERS 

versus 


HMPEROR—Oprosite PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 436, 
439, interpretation of—Revision—High’ Court, power of 
interference of —Findings of fact— Appreciation of evi- 
dence-— Meaning of “propriety” or “correctness” —Dis- 
creticn—Practice—Statutory discretion, whether can be 
limited by any rule of practice. 

Per Chapman, J—In a criminal revision the ‘High 
Court will not look into the evidence at all, unless the 
applicant in revision can make out that a special 
occasion has arisen which requires the Court to look 
into the evidence. Such an occasion may be made 
out sither from the way in which the trial has been 
conducted in the First Court or inthe Court of 
First Appeal; or upon a perusal of the judgment of 
either Court on its face; or from the omission of the 
lower Court to consider some outstanding oiroum. 
stance in the case from erroneous statements in the 
judgment. Whore an occasion forenquiring into the 
evidence has been’ made out, it is the duty of the 
High Court to examine the entire facta of the oase. 
After such an examination the Court will not interfere 
as lightly as it would if it was a matter of appeal, and 
not revision. The distinction may be a fine one buf 
it is a distinction, the distinction being that in dis. 
posing of & criminal dppeal the Court will interfere 
‘unless it is affirmatively satisfied asto the guilt of 
the appellant, while in revision the Court will not 
interfere unless the conscience of the Court is 
aroused to suoh an extentas to compel the Court to 
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‘on facts, if the ends of justice so require. 


expressly say that the applicant ought not to „have 
been convicted on the evidence. ip. 158, col. 1.] 

Per Jwala Prasad, J.—The High Court is not debarred 
in revision from entering into a discussion of, and 
looking into, the evidence and the facts in order to 
find out if there has been a miscarriage of justice 
&nd from interfering with the finding of lower Conrts 
Section 
439 read with section 435 of the Criminal Procedure 
Code clearly gives power tothe High Court to go 
into the facts and set aside the finding, sentence, or 
order of any Court if it isincorrect on merits, the 
new provisions having expressly widened the power 
of the High Court. [p. 152, cols. 1 & 2.) 

History of the provisions relating to revisional 
powers of the High Court discussed, (p. 152, col. 2; 
p. 153, col. 1.] 

Debi Churn Biswas, In re, 20 W. R, Cr, 40, over- 
ruled. 

Ram Brahma Sircar v. Chandra Kanta Shah, 21 O, 
931; 10 Ind. Dec. (N. s.) 1253; Keshab Chunder Roy 
v. Akhil Metey, 22 C. 998 at 1001; 11 Ind. Dec. (N. s.) 
663 and Emperor v. Bankatram Lachiram, 28 B. 683; 6 
Bom. L. R. 379; 1 Cr. L. J. 390, followed. 

Per Roe, J. (dissenting).—The interpretation of 
the three words “correctness, legality or propriety of 
any finding" must be to some extent synonymous. 
The correctness of a finding and the propriety of a 
finding refer toa guasi-legal correctness and iasi- 
legal propriety. A finding is improper if it is based 
on evidence improperly admitted. Itis incorrect if 
it has clearly los& sight of the fact required to be 
proved. Buta finding cannot be said to be improper 
or incorrect if it is based on a correct consideration 
of the evidence on the record, and that evidence, if 
believed, justifies the findings. The High Court can- 
not re-open the whole case to make its own estimate 
of the value of the evidence af each witness. [p. 155, 
cols. 1 & 2.] 

Criminal revision isa the order of 
the Sessions Judge, Darbhanga, dated the 
llth June 1917, confirming that of the 
Deputy Magistrate, Darbhanga, dated the 
26th March 1916. 

FACTS.—The following fasts of the Gage 
are taken from the judgment of Mr. Justice 


Jwala Prasad :— 

“The petitioners Ramkishen Misser and 
Rijhan Misser have been convicted and 
sentenced to one year's rigorous imprison- 
ment and a fine of Rs. 100 eash by the 
Magistrate of Darbbanga, under section 
325 of the Indian Penal Code, for having 
voluntarily caused grievous hurt to Kali 
Charan Singh of the Anar Factory by striking 
him on the head and near the left ear with 
lathis. 

The petitioners Manbharan Jha and 
Bhutta Jha have been convicted and spntenc- 
éd under section 352 of the Indian the Penal 
Code to a month’s rigorous imprisonment 
and to: a fine of Rs, 100 each, for having * 


.with a 
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assaulted Kali Charan with kicks and 
fists. 

. The convictions and sentences have been 
confirmed by the Sessions Judge of Dar- 
bhanga. The petitioners have moved this 
Court and asked us to interfere with the 
convictions and sentences under the revisional 
powers of the Court. 

It is necessary to state broadly the faots of 
the case in order to see whether the óiroüm- 
stances of the case call for an interference by 
this Court. 

The case for the prosecution is that Kali 
Charan was assaulted by the four petitioners 
and two others Hanif and Yasin, who 
are absconding, on a public road while he 
was going to a place called Surhachatti at 
about a little after midday on December the 
14th; Kali Charan fell down-unconscions. He 
was carried to the Arar Kothi by thre other 
persons. These persons are not eye- "witnesses 

af the oecurrence. 

The Manager. of the Anar Factory sent 
Kali Charan on a-cart to Laheria Sarai 
.letter, Exbibit 2, to his clerk, 
Maherdra Prasad, who was then at Laheri a 
Sarai. There was nobody with Kali Charan 
on the cart except the cartman. The 
letter of the Manager directed Mahendra 
Prasad "to do the needful and pnt ina case.’ 

Kali.Charan was tben taken to the bos- 
pital at Laheria Sarajand was examined by 
the doctor between 4 and 5 P. m., who found 
that Kali Charan was unconscious and speech- 
less. 


Mahendra Prasad did not give any in- 
formation of the occurrence nor he put in 


any case at the time as directed by the 


Manager, although he was at a distance of 
only a mile from the thana. He, however, 
went to ihe factory on the 15th to ascertain 
the facts of the case. 
the enquiry himeelf, he ought to bave placed 
the matter at once in the hards of the 
Police, so that investigation might have been 
promptly taken in hand. There was thus 
an inordinate delay of two days in lodging 
the first information of Mahendra Prasad. 
However, on the 16th ‘at 2 p. m., he lodged an 
information at the tkana in which the 


` details. of the assanlt or the names of the, 


witnesses were not given. 
In the meantime one Aklu Dusadh and 


"the petitiorer Manbharan Jha lodged two 
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complaintes before the Magistrate, alleging 
that the mar pit had trken place between 
Kali Charan on one side and Aklu and 
Manbharan Jha on thenther in connection 
with the -cutting of tbe paddy by the 
petitioner Manbharan Jha, in the course of 
which Kali Charan, Aklu end Manbharan 


were wounded, i 
Y 


The complainants Aklu and Manbharan 
were examined by the doctor and produced 
medical certificates in respect of the injuries 
received by them." 


Mr. S.Séinha (with him Messrs. Gour - 
Chandra Pal and: Baidyanath Narayan Sinha), 
for the Petitioners. In this case L will- ask 
your Lordships to go through the evidence 
in order to do justice to petitioners. I 
would not have; done sohad there not been 
ample reasons for the same. I appeared 
at the appellate stage in this case before 
the learned Sessions Judge; I am, therefore, 
fully familiar with the details of the evidence. 
1 will, I Lope, be able to satisfy your 
Lordships that there bas been miscarriage of 
justice in this case through want of proper 
appreciation of the evidence onthe record. 


. Before taking your Lordships through the 


evidence, I will state a few of the law 
points which I also beg to urge in case 
your Lordships are not with me on the 
question of fact. They arethree. Firstly, 
the learned Sessions Judge has erred in 
remanding the case under section 428, 
Criminal Procedure Code: the reason why 
I asked for a remand will be apparent 
from the following facts. , The investigating 


- Police Officer had made notes of the state. . 


ments of the prosecution witnesses. These 
statements were materially contradictory 
to those made by the self-same witnesses 
in. Couft, The petitioners asked the Trying 
Magistrate to furnish them copies of these 
notes. He after looking through them 
said tbat the two statements were not 
contradictory, and refused- to-furnish copies, - 
and'te allow the petitioners to cross ex- 
amine the investigating l'olice Offieer with 
reference to the said notes. My, clients'' 
men bad taken verbatim notes of the statements 
made by the investigating Officer. on the 
spot as they were being made. Anybody ~ 
who compared the two statements -could . 
he easily convinced that there were material 
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contradictions. 1, therefore, urged before 
the learned Sessions Judge that my clients 
were seriously prejudiced by their not being 
allowed to cross-examine the investigating 
Officer. Giving effact to my contention the 
learned Sessions Judge remanded the case 
under Section 428, Criminal Procedure Code, 
to the Trying Magistrate with direction to 
allow the petitioners to cross-examine the 
Police Officer in question and to send back 
the case to him after recording the cross- 
examination. I submit it wasa wrong pro- 
cedare. He ought to bave ordered a re-hear- 
ing. The Trying Magistrate had come to 
a certain finding against me on certain 
evidence. When fresh evidence in the form 
of cross-examination was allowed to be 
admitted, I was entitled to have a fresh finding 
atethe hands of the Trying Court. For 
aught we know, he might have changed 
his mind in the light of fresh materials 
before him. The proper course for the 
learned Sessions Judge to adopt was to re- 
mand the case under section 423, Criminal 
Procedure Code, and ask the Trying Magis- 
trate to come to fresh findings, By the case 
being remanded under section 428, I have 
been deprived of the benefit of a finding by 
the Trying Magistrate before whom evidence 
was produced. | submit this is a very 
strong ground for my asking your Lordships 
to go through the evidence although in 
revision. [ am entitled under the law to have 
the benefit of findings.of fact by two Courts. 

The second ground of law, whish I 
beg to urge, is that there being no dis- 
tinct finding by any of the Courts as to 
which blow was struck by which of the 
two accused persons convicted under section 
325, Indian Penal Code, the conviction 
under that section is bad in law. The 
third and the last point of law which I beg 
to urge is that the charge under section 325, 
Indian Penal Code, is vague and defective. 
It lumps together both theaconuaed charged 
under section 325, Indian Penal Code, by 
` stating that both of them caused grievous 
hurt to Kali Charan by striking on his 
head and near the ear. 
tion did not know as to what exactly they 
were charged with. 


` 


. Counsel then took the Court through 
the »vi lene» of the principal witnesses. 
. Mr. Manohar Lal (Assist&nt. Government 


The accused in*ques- : 
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Advocate), for the Crown,— The petitionersare 
not entitled to have the case tried by the 
High Court as if it were an appeal. When 
the two Courts below have agreed and come 
to distinct findings of fact, the other side is 
not entitled to.ask your Lordships to go 
through theevidenee in revision. The Ses- 
sions Judge says :— 

"On review of all the evidenee and after 
detailed consideration of the important pro- 
secution witnesses, it -appears to me that 
there can be no doubt about the truth of 
the prosecution story. Kali Charan assigns 
the two most serious blows to Ram Kishun 
and Rijhan, and there is no specific attack on, 
and no particular reason to doubt, this part of 
the story." Thus there is an end of the 
matter here. 

As to the objection on the score of remand, 
my friend was in the Court below. He. 
ought to have pointed out to the Court 
that the remand should be made under 
section 423, Criminal Procedure Code. And 
he has not been at all prejudiced «by the 
procedure adopted. The learned Sessions 
Jadge has carefully examined the evidence 
at length and in detail; As to the charge 
being defective and want of distinct finding 
as to the parts played by eash of the accused 
convicted under section 3253, Indian Penal 
Code, I submit, the findings are clear and 
distinct. 

Mr. Sinka in reply.—T need not take up 
your Lordships! time by repeating my sub- 
mission on the material discrepancies in the 
evidence. [ hope I have convinced your 
Lordships that I have got a legitimate griey- 
ancs in the matter. 


LRoe, J.—But surely, Mr. Sinha, you 
eannot convert this Court into ‘a Court 
of First Appeal. How can we go behind 
the SeSsions Judge when he is so clear.? 
He might have committed an error in 
proper appreciation of the evidence. But 
he is entitled to do so, Is not a Jury 
also entitled to come to what conclusions 
of fact it thinks proper? And why did 
you not urge these points of discre- 
pancies and contradictions before the Sassions 


Judge, when yon yourself argued the 
appeal? | 
I did; my grievance is that is&pite of 


my doing so, the learned Sessions Judge. 
has not properly appreciated the evidence, d 
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submit.there.is no .case against the accused, 
at:least under section 325, Indian Penal Code, 
on the evidence as it stands, 

.LAt this stage Mr. Justice Roe, and Mr. 
Justice Jwala Prasad conferred together 
for sometime, and Mr. Justice- Roe announced 
that judgment was reserved. (27-7-1917). 

On the 15th August 1917, Mr. Justice 
Roe informed the learned Vakils for the 
petitioner that he and Mr. Justice Jwala 
Prasad had differed as to the sonviction 
of the accused Ram Kishun, under sestion 
3295, Indian Penal Oode, and that his case 
had been referred .to Mr, Justice Chapman 
by the Chief Justice. | 

. Their Lordships delivered the following 
JUDGMENT. 


Jwava Prasan, J.— [ After stating the facts 
as set out above. | 

“The information was lodged in the present 
ease on the 16th, at 2 P.M., as said above, 
but the Sub Inspector did "nob go to the 
place of occurrence before the 18th, as.he 
says*that he was informed by the Senior 
‘Sub-Inspector of the  eounter-eomplaints 
.of Aklu and Manbharan on the 17th and 
- was awaiting to receive the counter-som- 
plaints in order to investigate both the 
cases together. The investigation, therefore, 
in this case by the Police took place four 
days after the occurrence. 


The reason for the delay is unsatisfactóry 
The Sub-Inspector, in my opinion, should 
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‘not give the 


have gone at once to the spot ‘and ascer- . 


tained the real facts, especially when the. 


information lodged before him was devoid 
of all details of the occurrence and names 
of the witnesses. It is still inexplicable 
why Lachhna, the principal eye-witness, 
who is a servant of the factory, and Titar, son 
of the factory gardener, who is 
have just come up after the assault, Bala 
and Prayag and other persons more or 
less connected with the factory, who collected 
immediately upon the scene of occurrence, 
did not accompany Kali Charan, when he 
was in a precarious condition, to the factory 
and relate the entire story to the manager. 
Their apathy and indifference is significant. 
Thus for the first time a detailed account 
of the assault upon Kali Charan is brought 
to light^«hen the Sub-Inspector goes to 
the spot on the 18th, 2.e,, four days after the 


eecurrenae, 


said to. 


[1917, 


t t 

Lachhna Musehar, P. W., is the first 
man to give an account of the occurrence. 
He distinotly said to the Sub Inspector 
that Hanif and Yasin and Rijhan Misser 
had hit Kali Charan with lathis and that 
Ram Kishen, Manbharan and Bhutta ‘only 
beat him with 4sts and slaps after he fell 
down. 


On the 18th Titar and Prayag were 
also examined. Titar said ‘that he came 
just after the assault and saw three of the 
accused Rijhan, Bhutta and Manbharan 
running away. Prayag said that he heard 
Rijhan giving orders to beat and he. did 
details of the occurrence. 
Neither Titar nor Prayag named Ramkrishna, 
nor did they say that Ram Krishna hit 
Kali Charan with a lathi. On the 19th the 
Sub-Inspector examined another witnéss, 
Bala Choudhury. He corroborated Lachhna 
and said that Hanif, Rijban and Yasin 
gave latht blows one each to Kali Charan, 
upon: which be fell down. ‘Then the six 
men beat him with kicks and fists. ` 


No witness before the Police attributed 
the severe blow on the head .with a lathi 
to Kali Charan. The statement of Lachhna 
being the first account should rank as the 
first information of the occurrence and 
unless there is better evidence, Ram Krishna 
cannot be convicted under section 325 of 


having hit Kali Charan with a latki on 
the head. 

On the 29th, Ze, 14 or 15 days after 
the occurrence, Kali Charan himself was 
examined by the Sub-Inspector. He for 
the first time added the name of Ram 


Krishna as being one of the persons who 
hit him with a lathi. The 
witnesses were examined on the 5th Feb- 
ruary in Court. The two eye-witnesses 
Lachhna. and Bala are Nos. 
and were apparently examined after Kali 
Charan, who is No. 2. They have changed 
in Court the account that they gave to 
the Police and corroborate Kali Charan 
by saying that Ram Krishna also gavea 
lathi blow on “the head. The Trying Cocrt 
did not allow the statements made by 
these witnesses before the Police to be 
brought on the record. . x 

On appeal the learned Sessions 
remanded the case under section 
Criminal Procedure Code, for taking addi. 


prosecution’ 


4 and 5. 


Judge 
498, 


AJ 
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tional evidence regarding the statements. 
made by these witnesses before the Police. 
As it was a remand under section 428, 
the Trying Magistrate could not give any 
opinion upon the evidence thus taken. Thus 
we have been deprived ‘of. the advantage 
of knowing .what would: have. been the 
opinion of the’ Magistrate after the con- 
tradictory statements made ky these witnesses 
before the Police were brought on the 
record. It is possible that the. Trying 
Magistrate might have taken a different 
view from what he took regarding the part 
attributed to Ram Krishna, if he had before 
him the fact that the eye-witnesses did 
not mention before the Police that Ram 
Krishna had hit Kali Charan with a lathi 
on the head.’ The opinion of the Court that 
hears and sees the witnesses is of great 
value and when confirmed by the first 
Appellate Court .it becomes a matter of 
serious consideration whether such opinion 
will be disturbed by the High Court in 
revision. In this case we have only the 
opinion of the learned Sessions Judge, who 
is in the same position as we are as regards 
the value of the evidence of the witnesses, 
and this in itself is a good ground for 
us to go more carefully into the matter. 
As the learned Sessions Judge says, the 
Trying Magistrate especially relied upon 
the evidence of Bala Choudbury as he was a 
: passer-by and independent of the factory. 
According to this witness, he was only 
3 or 4 cubits from the accused when Kali 
Charan was beaten and stood there and saw 
the mar pit. He did not state before the 
Police that Ram Krishna hit him with 
a lathi but distinstly said that Ram Prasad 
only slapped. The Trying Magistrate had not 
the evidence of this man before the Police. 
The Sessions Judge has not considered and 
does not refer to his statement before the 
Police. Perhaps his attention was not 
drawn to this fact. The learned Sessions 
Judge has discussed at length to explain 
why the Sub-Inspestor did not examine him 
on the 18th instead of on the 19th, The 
learned Sessions Judge says, “that the man 
told the Sub-Inspector does not in any 
material detail conflict with the story łn 
Court.” This may be so far as the main 
aspect of the occurrence and assault is con- 
cerned. But the learned Sessions Judge has 
‘not directed his mind to the consideration 
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of the part attributed to each accused by. 
Bala in his statement before the Police: 
Bala did not name Ram .Krishna as having 
given the lathi blows but named others, 
and he made-a general statement that after. 
Kali Charan fell six men beat him with 
fists and kicks. The omission to cousider 
the statement of Bala before the Police so 
far as Ram Krishna is concerned is a material 
irregularity and Ram Krishna is entitled 
upon the evidence of Bala to be acquitted 
of the charge under section 325. i 

As to the other eye-witness Lachhna, 
the learned Sessions Judge admits that "he 
unquestionably told the Sub-Inspector that 
Ram Krishna, Manbharan and Bhutta gave 
Kali Charan slaps and blows with fiats 
after he had fallen down.” The learned 
Sessions Judge, however, says that "this 
does nof conflict with Kalis story, though 
Kali makes Ram Krishna carry a lathi in 
the beginning," The remark made about 
the above witness Bala Chondhury applies. 
also to Lachhna's statement. There is a 
serious conflictin the statement of Lachhna 
before the Police and in his statement in 
Court and in that of Kali Charan regard- 
ing Ram Krishna having hit Kali Charan 
with a lathi. Lachhna like Kali Charan 
is a servant of the factory. 

The conviction rests entirely upon the 
evidence of ths two eye-witnesses Lachhna 
and Bala and Kali Charan, the victim. 
Upon the statements of Lachhna and Bala 
before the Police Ram Krishna cannot be 
convicted under section 325, and their state- 
ments in Court about two months later 
cannot be preferred to the statements made 
before the Police. On account of their 
having deliberately changed their statements 
in Court regarding Ram Krishna their evi- 
dence gsnnnot be taken as corroborating 
Kali’s. 

The question is whether upon the evi- 
dence of Kali alone, uncorroborated by the 
earlier statements of the two eye-witnesses 
Lachhna and Bala, Ram Krishna can be 
convicted under section 325. Kali Charan 
being the victim, his statement about the 
part taken by the appellants is entitled to 
consideration, but in this case his statement 
is made 14 or 15 days after the occurrence, 

* He fell unconscious and remained so for 
10 or 12 days. He may not have remem- 
bered accurately the details of the assault, 
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after hé recovered. It isa common ground 
that there were bad feelings between the 
parties and also between the masters of the 
parties, namely, the Anar Kothi and Sarju 
Prasad. Mahendra Prasad used to visit 
Kali Charan constantly in the hospital. 
All thesa facts go to show that Kali’s 
statement regarding the details of the 
assault could only be accepted when corro- 
borated by independent evidence. Far from 
being corroborated, Lachhna and Paryag 
contradicted him hopelessly when they 
stated before the Police that Ram Krishna 
only slapped. Kali Charan also in his state- 
ment says that when he fell down other 
persons kicked and fisted him. 

The first account given by Lachhna on 
the 18th and Bala onthe 19th is entitled 
to more consideration than the statement 
of Kali in this case. I feel bound to hold 
that Ram Krishna, upon the evidence on 
the record and. the weight given to that 
evidence, sannot be convicted under section 
395 of having given a serious lathi blow. 

To my mind the case for the prosecution 
as set out in the beginning of the judg- 
ment is open to serious criticism, and I 


would not have been surprised if the Courts 


below had held that the complainant was 
guilty of delay in lodging the information 
and that the Sub-Inspector was equally 
guilty in delaying investigation and in draw- 
ing conclusions‘adverse to the prosecution 
from these and other facts. 


Asi the ease for the prosecution has in 
the main beeu accepted and the defence 
version disbelieved by both the Courts, I 
am not prepared to re-open the whole ease 
in revision but I do not think that the 
question as to what part the accused took 
in the assault was-seriously and carefully 
considered in the Courts below. e^ 

The omission to consider th: statement 
of Bala and Lachhna, the only two eye- 
witnesses before the Police, and the benefit 
ofthat statement nof having been given to 

` the accused Ram Krishna, constitute, to 
my mind, & serious and material error and 
have occasioned a miscarriage of justice so 
far as Ram Krishna is concerned. 

A question has been raised as to the 
power of High Court to interfere in revi- 
sion in such cases. I do not think that 
this Court is debarred from sntering into 
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a discussion of, and. looking into, the evidence 
and the facts in order to find out if there 
has been a miscarriage of justice. Section 
439 read with section 435 of the present 
Code of Criminal Procedure clearly gives 
power to the High Court to go into the 
facts and set aside the finding, sentence 
or order of any Court if it is incorrect 
on merits, 

Under Act XXV of 1861, the Saddar 
Court was empowered to call for and 
examine the record of any case tried by 
any Court of Session for the purpose of 
satisfying itself only as to the legality or 
propriety of any sentence or order passed 
and as to the regularity of the proceed- 
ings of such Court, and to reverse the 
sentence or order only when it was “con- 
trary to law.” (Vide section 405, Act XXV 
of 1861.) 

Aot X of 1872 enlarged the power of 
the High Gourt to call for the record of 
any case tried by any Subordinate Court 
instead of orly of the Court of Session 
as in the. Act of 1861, and also enlarged 
the power to interfere with any judgment, 
sentence or order of any Court subordinate 
to it on the ground of material error in 
any judieia] proceeding, instead of the order 
and sentence being “contrary to law." (Vide 


sections 294 to 297, Act X of 1872.) 


Thus under the old Acts of 1862 and 
1872 the power of interference . of the 
High Court was restricted to questions of 
law and material error in any jndicial 
proceeding. It used to ke held under the 
old Acts that the High Court had no power 
to enquire into the propriety or correctness 
of any désision on facts depending upon 
(1S aga A, Debi Churn Biswas, In re 
(1). 

* Act X of 1882 introduced a radical change 
in the law regarding the High Court’s 
power of revision. Under section 435, the 
High Court was empowered to call for and 
examine the record of any inferior Criminal 
Court for the purpose of satisfying itself 
not onty aseto the legality or propriety 
of any finding, sentence or order, but also 
asto the correctness of such finding, sentence 
or order, and was further empowered under 
section 439 to exercise any of the powers 


(1) 20 W. B. Cr. 40. 
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conferred on a Court of Appeal by sections 
195, 428, 426, 427, and 428, The power 
conferred by Act X of 1882 has been 
repeated in sections 435 and 439 of the present 
Act V of 1899. 

Although under the old law as existed up. 
to 1882, the High Court could only interfere 
with the decisions or orders of lower Court 
(on questions of law, under the present Code 
it?) can enter into facts and interfere with 
the findings, sentences and orders of the 
subordinate Courts, if they are incorrect on 
the merits. 

The ease of Debi Churn Biswas, In re (1) 
was overruled by a Division Benca of the 
Calcutta High Court consisting of Sir W. 
Comer, Petheram, C. J., and Rampini, J., 
in the case of Ram Brahma Sércar v. Chandra 
Kayta Shah (2). The question directly 
raised was that the High Court in revision 
has only to determine questions of law 
and has no jurisdiction to determine questions 
of facts and the case of Debi Churn Biswas, 
Inve (1), was referred to in support of 
the proposition. Their Lordships held that 
"This case was, however, decided under the 
old Criminal Procedure Code, X of 1672, 
the provisions of sections 294 and 297 of 
which were different from those of section 
439 of the present Code. The powers of 
this Court to consider the facts of acase 
in revision are apparent from the terms 
of the section, and this has been held in 
numerous decisions of this Court. We may 
cite the passage, at page 612, of the case of 
Hari Dass Sanyal v. Saritulla (3), as explicitly 
dealing with this question." n thgt case 
the Court actually did enter into the facts 
and the evidence in the case. 

In Keshab Ohunder Roy v. Akhil Metey 
(4) (Maepherson and Banerji, JJ.), the ques- 
tion was thoroughly discussed at page 4001 
of the judgment and it was held that “The 
interference of the High Court in revision 
is not, therefore, limited to matters of law; 
but it is fully competent to this Court to 
enter into matters of fact if it thinks 
fit.” It was further pointed out that “ no 
hard and fast rules can be “laid dqwn as 
to when the Court will exercise its discre- 


tionary power in revision and each cate 
(2) 21 C, 93:; 10 Ind, Dec. (N. s.) 1253. 
(3) 15 C. 608; 13 Ind. Jur. 55; 7 Ind. Dec. 
989. 
(4) 22 U. 998.25 p. 1001; 11. Ind. Dec. (N. s.) 663. 
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must be dealt with according to its own 
circumstances.” "he petitioners in that 
ease were convicted of having caased 


grievous hurt to the complainant by a 
dangerous weapon and the conviction was 
upheld by the Sessions Judge in appeal. 
The Court went into the evidence in detail 
and concluded as follows:— 

“Weighing, therefore, the evidence for 
the defence against that adduced for the 
prosecution, and bearing in mind the 


material discrepancies in the evidence for 


the prosecution, we must say that the 
evidence does not warrant the conviction 
of Keshab Chander Roy, and that it would 
be wrong to alluw the  oonvietion to 
stand.” 6 

There could not be a stronger case of 
interference hy the High Court on questions 
of fact than the above case. The circum- 
stances of this case very much agree 
with that- case and the reason given there 
applies to the facts of this case. The 
law was explicitly and emphatically explajned 
by Sir Lawrence Jenkins, C. J., in Emperor v. 
Bankatram | Lachiram (5). After qu ting 
suction 439, the learned Chief Justice observed 
as follows:— 


“The Legislature could not have ‘expressed 
itself with greater clearness, but it has 
been suggested that the Courts have imposed 
on the plain terms of these sections a 
gloss which narrows the so: pe of the discre- 
tion vested in the High Courts. If we 
have been entrusted with the responsibi- 
lity of a wide discretion, we should be 
the last to attempt to fetter that discre- 
tion and whenever it is argued that judi- 
cial decision has deprived us of the power 
that the Legislature has given us, J recall 
the words of an eminent English Judge: 
‘I desing to repeat,’ he said, ‘what I have 
said before, that this controlling power 


of the Court is a discretionary power, 
and it must be exercised with regard to 
all the circumstances of each particular 


case, anxious attention being given to the 
said circumstances, which vary greatly. 
For myself I say emphatically that this 
discretion ought not to be crystallized as it 
would become in course of time by one 
Judge attempting to prescribe , definite 


(5) 28 B. 533; 6 Bom. L. R. 379; 1 Cr L. J. 390. 
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in the exercise of the discretion, whioh the 
Legislature has committed to them. This 


discretion, like all other judicial diseretions, 


ought as far as practicable to be left untram- 
melled and free so as to be fairly exercised 
according to: the exigencies of each case,’ 
These weighty words appear to me to 
breathe the spirit that should guide us in 
the exercise of “our discretionary powers 
of revision. This may perhaps increase our 
responsibilites and add to our labours, but 
no one would shirk the one or grudge the 
other,” ` 
In Ram Prosad v. Emperor (6) the question 
was again discussed and on a resume of 
the authorities it was laid.down that “as 
a matter of practice the High Court in 
revision does' not órdinarily interfere with 
the conclusions of the lower Courts on 
questions. of fact, but there can be no 
question as to the competency of the High 
Court to interfere with the findings of 
fact when the Occasion requires it and 
the “Court will not hesitate to do so when 
satisfied that the finding is manifestly 
erroneous and miscarriage of justice will 
result from it if left incorrect, intact or 
uncorrected.” . 


The Bombay case was one under section 
193 of the Indian Penal Code and the 


Calcutta case quoted above wasin respeet: 


of a conviction under section 211, but the 
principles laid down therein are those 
deduced from the sections 435 and 439 of 
the Code and would equally apply to any 
. case where miscarriage of justice results 
and the Court would be justified in entering 
into the facts and evidence to see if the 
interference of the Court is justly called 
for, 


I have already adverted to the tases in 
the Caleutta High Court where in assault 
and in riot cases the Court did not hesi- 
tate to examine the evidence and to set 
aside the convictions. Since 1882 the view 
has been repeatedly taken by all 
Courts that the High Court oan under the 
pre&ent Code enter into facts and evidence 
to find out if the conviction has been 
correct. I need hardly multiply those cases. 


(6) 17 Ind. Cas. 993; 17 C. W. N. 979; 16 C, In J. 
455; 13 Cr. L. J. 897. 
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To my mind the law, as it at present 
Stands, has widened the powers of the 
High Court in revision and no miconcep- 
tion should arise from the wording in the 
old Acts of 1861 and 1872 and from the 
rulings passed. 3 

I have discussed in detail the facts of 
this case in the early part of my judg- 
ment and have shown that the conviction’ 
of Ram Krishna under section 325 is bad 
and has occasioned a failure of justice and 
the earlier statements before the Police of- 
the eye-witnesses have not been taken into 
consideration. 


I would, therefore, set-aside the conviction’ 
of Ram Krishna under section 325 and’ 
would convict him only under section 352 
and give him the same punishment as 
Manbharan and Bhutta have got for having 
kicked and fisted Kali Charan after he fell 
down. 


I would, therefore, reduce the sentence of 
Ram Krishna to a month's rigorous imprison- 
ment and a fine of Rs. 10 witha term of 7 
days on default.. 


I would not interfere with the convio- 
tion of Rijhan Jha, about whom the eye- 
witness Lachhna and Bala Choudhury said 
before the Police that he gave lathi blows. 
I would not also interfere with the conviction 
of or sentence passed upon Manbharan and 
Bhntta Jha, 


Rot, J.— Before entering into the facts 
of the case I find it necessary to consider 
what are the duties of a High Court in its’ 
revisional jurisdiction under sections 435 
and 439 of the Criminal Procedure Code, 
for the reason that Mr. Sinha has argued 
the case precisely as if it was an appeal 
and taken us through the evidence of each 
one of the eye-witnesses and compared it. 
with, what is alleged upon the original 
notes of the case made by the Sub-Ingpec- 
ior in charge of the enquiry to have been, 
their original statements shortly after the: 
occurrence itself," On the basis of the dis- 
crepandies which he is able to point out 
between these statements and those made in 
the Magistrate's Court, Mr. Sinha asks us to 
Say that the learned Sessions Judge haa 
erred in his finding of fact, and to interfere. 
on revision. The practice of the Calcutta 
Court is clearly stated in Keshab Chunder 
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Roy. v. Akhil Metey (4) and Emperor v. 
Sar Ada Prasad Ohatterjee (7). In Ram 
Prosad v. Emperor (6) these principles 
are affirmed. “But although it is unusual 
in' revision ", continnes Mukerji, J., “to 
interfere with a finding of fact,- there can 
be no question as to the competency of 
the High Court so to interfere with a finding 
of fact when the occasion requires it, and the 
Court will not hesitate to do so when satisfied 
that the finding is manifestly erroneous and 
& miscarriage of justice will result from it if 
left uncorrected.” In Emperor v. Bankatram 
Lachiram (3), the case cited with 
approval by Mookerjee, J., Jenkins, C. J., 
quotes the opinion of an eminent English 
Judge that “discretion ought not to be 
orystallized as it would become in course 
of time by one Judge attempting to pres- 
cribe definite rules with a view to bind 
other Judges in the exercise of the discretion, 
which the Legislature has committed to 
them. This discretion, like all other judi- 
cial discretions, ought as far as practicable 
to: be left untrammelled and free so as to 
be fairly exercised according to the exigen- 
cies of each case.” This dictum was, we 
may assume, peculiarly applicable to the 
circumstances in which it was made, but 
I venture to think that it isnot applicable 
to a as High Court in India. Our Court in 


Patna should make an attempt to make 


ita’ practice uniform to this extent at least 
that there is a limit beyond which it will 
not go. It should not be felt by litigants 
that while one Judge is likely to treat 
an application in criminal revision as a 
second appealon the facts, another is likely 
to treat it as a second appeal under the 
Civil Procedure Code confined strictly to 
questions of law. I readily concede that 
it is not possible to lay down any hard and 
fast rules but I do insist that it is possible to 
fix at least a broad limit. 

Under section 435 the High Court may 
call for and examine the record of any 
proceedings for the purpose of satisfying 
itself as to the correctness, legality or 
propriety of any finding. Ufnder section 
439 the Court has power in revision to 
exercise any of the powers conferred on “a 
Court of Appeal by sections 423, 426, 427 
and 428. If this enquiry into the correctness 


(7) 32 Q. 180 at p. 186; 2 Or. L. J. 171. 
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of the finding extends to an enquiry into 
the credibility of the witnesses, the pro- 
vision of the-law that no appeal lies in 
certain cases becomes at once a dead letter. 
In my view the interpretation of these 
three words must be to some extent 
synonymous. The correctness of a finding 
and: the propriety of a finding refer to a 
quast-legal correctness and quosi-legal pro- 
priety. A finding is improper if it is based 
on evidence improperly admitted, It is 
incorrect if it has clearly lost sight of the 
facts required to be proved, as was the 
ease in Emperor v. Sarada Prosad Chatterjee 


. (7) and Emperor v. Bankatram Lachiram ( 5). 


It may be improper on many similar points 
but a finding cannot be said to be improper or 
incorrest if it is based upon a careful considera- 
tion of the evidence on the record and that 
evidence, if believed, justifies the finding. 
It may be that as a Court of Appeal the 
High Court might have taken a different 
view from that taken by the Judge as 
to credibility of the evidence. That, ig no 
ground for interferingin revision. Where 
upon the fabe of the record the learned 
Judge has dealt with the points upon 
which the credibility of the witnesses has 
been assailed and has come upon a con- 
sideration of those points to a clear finding 
that they should be believed, a High Court 
in the exercise of its discretion cannot re-open 
the whole case and endeavour to make its own ^ 
estimate as to the value of the evidence of 
each witness. 


] The case before us seems to me a very 
simple case. There are only two issues involv- 
ed, firstly, did the four accused combine with 
two others to commit an assault upon the com- 
plainant Kali Charan, and secondly, did Ram 
Kisen and Rijhan take a leading part in the 
assault. e The findings of fact are that the 
four accused did combine to assault Kali 
Charan and that Ram Charan and Rijhan 
did take a leading part in the assault 
upon him. Having regard to the fact that 
the assault resulted jn his being unconsoious 
for several days and partially paralysed him 


‘for several months, Rijhan Misser and Ram 


oo have under section 325 been sentenced 
o one year’s rigorous imprisonment and 
Bs 100 fine, and Manbharan and Bhu£ta haye 
been sentenced under section 352 to 1 
mionth’s rigorous imprisonment and to a fine 
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of.Rs. 10 each or 7 days in default. The 
judgment of the learned Judge covers eight 
closely typed pages. The arguments now 
advanced before us by Mr. Sinha are dealt 
with iu this judgment; on a review of all the 
evidence and after a detailed consideration of 
the important points the learned Judge was 
of opinion that there could be no doubt as to 
the truth ofthe prosecution story. - We are 
asked to interfere in revision for the reason 
that the eye-witnesses are not recorded as 
having stated before the Sub-Inspector that 
Ramkishen and Rijhan took the prominent 
part in the assault. The evidence of. the 
Sub-Inspéctor as to what was said at the 
enquiry was before the Sessions Judge. In 
spite of it he came to a finding of fact that 
Ramkishen and Rijhan did take the lead 
in the assault. With regard. to the dis- 
crepancies between the evidence given by 
witnesses other than Kali Charan himself 
and the statements recorded in the Police 
diaries as having been made by them at 
the, Police enquiry, the learned Judge finds 
upon a careful consideration of the Sub-In- 
: spector’s evidence that he is a dareless officer 
and that the record of the evidence made 
by him is not to be relied upon. Never- 
theless he does not convict the accused 
upon the evidence of these witnesses. He 
accepts their general story that the four 
applicants and two others ‘were concerned 
in the assault on Kali Charan. For the 
details of the assault he relies upon the 
statement of the man assaulted. The 
real question before us is which of the 
accused used lathis and whish ‘used 
only their fists. Surely the best evi- 
dence as to who had lathis and who had 
not is that of the man upon whom the 
lathis were used, After discussing the state- 
ments quoted from the Sub-Inspector’s diaries 
the learned Judge says: "I prefer Kalis 
version as the most probable." The cage 
is finally summed up as follows:— On a 
review of all the evidence and after a 
detailed consideration of the important pro- 
secution witnesses, it appears to me that 
therecan no doubt about the truth of the 
prosecution story. Kali Charan assigns the 
_ two most serious blows to Ram Kishen and 
Rijoan, and there is no specific attack: on, 
and no'partienlar reason to doubt, this parte 
of his story.” This isa definite acceptance 
ef Kali Charan asa credible witness. It is 
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impossible in revision to discass that evidence 
for the purpose of discrediting it, and in- 
deed no attempt has bean made by Mr. 
Sinha to do so. All that has been done is 
to attempt to suggest that it is unreliable 
by contrasting it with carelessly recorded 
statements of other people who are less likély 
than Kali Charan to know and remember 
the details of the occurrence. 

The application was, I venture to think 
admitted on the legal ground that there is 
no specific fiading as to which of the injuries 
have been, inflicted by which accused. Thére 
is, it is true, no spevific finding in the judgment 
as to which of the injuries was inflicted 
by which of the accused. Bat it has 
been found as a fact that Ram Kishen and 
Rijhaninflicted the two most serious blows 
on Kali Charan and that there is uo reason 
to doubt the story of Kali Charan with 
regard to this. On referring to the evidence 
of Kali Charan I find that after giving 
an account of ‘the origin of the quarrel he 
makes a definite statement that Ram Kishen 
hit him on the head with a lathi, and 
Rijhan Misser hit him near the left ear 


"with a lathi, 


The medical evidence shows that Kali 
Charan Singh bore the follwing injuries 
on his personal, (1) Lacerated wound one 
inch by half an inch, on the left ear half 
an inch by quarter of an inch, (2) bruise 
four inches-by one inch on the left shoulder, 


(3) a scratch superficial on the right 
knee joint, (4) bruise two inches by 
one inch on the left ankle, (5) concussion 


of the brain, (5) simple fracture of the left 
parietal bone. 

It has been found by the learned Judge 
that Kali Charan’s evidence is credible 
evidence ‘hat Ram Kishen Misser and . 
Rijhan Misser were responsible for the two 
injuries ou the head. It is immaterial which 
of these was responsible for the fracture of 
the skull. The grievous hurt was the result 
of the combined attack of the two men 
armed with la#his each aiming: at the 
complginant’s head. Both are equally res- 
ponsible for the result of the combined 
attack. I am satisfied that the finding, 
being based upon evidenes which 
in the discretion of the Deputy Magistrate 
and the learned Judge to accept. or reject, 
was a correct, legal and. proper finding and 
that the sentences upon this finding we 


it. was . 
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correct, legal and proper sentences. I 
would for these reasons refuse the applica- 
tion and direct that the accused surrender to 
their bailand serve out the remainder of 
their sentences, 





On the matter coming for bearing before 
Chapman, J., on 16th August 1917, 

Mr. S. Sinha for the accused Ram 
Kishun, submitted that the case involved 
a very important point of law, in which the 
public were keenly interested. If his Lord- 
ship agreed with the view of Koe, J., the 
power of the High Court in criminal 
jurisdiction would be ourtailed to a great 
extent, and a very valuable right possessed 
by.the people of these Provinces would be 
taken away. 

[CmarMaN, J,—I have carefully perused 
the judgments of the learned Judges, and 
I agree with Mr. Justice Jwala Prasad that 
we can gointoevidence. [t has been settled 
by the authorities that the High Conrt can 
go into facts in suitable cases, e g., in cases in 
which Counsel, after having been themselves 
satisfied, assure the Court of the desirability 
of examing the evidence. No Court exercising 
, oriminal jurisdiction would refuse to interfere 
if on evidence it finds that the case against the 
aecused is unsustainable; of course some 
Courts, relying too much on Trial Courts 
and lower Courts of Appeal, are not generally 
inclined to sift evidence themselves; others 
readily examine the evidence. You need not 
trouble yourself about the question of law. 
You have to satisfy me that the conviction 


cannot be based on the facts proved in 
the case. | 
Mr. Sinha placed the evidence of the 


principal witnesses whereupon Mr. Justice 
Chapman observed that he agreed with 
Jwala Prasad, J., in thinking that there was 
material discrepancy ona vital point, and 
asked the learned Assistant Government 
Advocate as to how he proposed to support 
the Court below. The latter argugd upon 
the point whereupon Chapman, J., informed 
Mr. Sinha that he did not want to hear 
him in reply. He agreed with Mr. Jusfice 
Jwala Prasad iu acquitting Ram Kishun «f 
an offence under section 825. He would” 
give his reasons later on. 
. His Lordship delivered the following 
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JUDGMENT.—On the 4th of December 
last in the afternoon Kali Charan, a servant 
of the Anar Indigo Factory in Darbhanga, 
was carried into the factory and found by 
The 
factory clerk who looks after the factory 
litigation was then in Laheria Sarai, the 
headquarters. station. Mr. Inglis, the 
factory Manager, sent Kali Charan to Laheria 
Serai with a short note merely directing 
that a case should be instituted. On receipt 
of thenote Mahendra Prasad took Kali Charan 
to the hospital and on the following day 
returned to the factory and there learned, 
for the firsttime, he says, who bad beaten 
Kali Charan. He came back to Laheria Sarai 
on the !6th December and there iaid a 
first information in very general terms in 
which the accused persons were mentioned 
but no witnesses were named. Tha Police, 
who had information that there would be 
a  counter-charge against the factory 
servants, did not commence the investigation 
until the 18th December. The final treport 
was submitted on the 1Uth of January. Kali 
Charan, it appears, was unconsoious for some 
days and his statement was not taken by 
the Police until the 29th of December. Tha 
result of the trial in the Magistrate’s Court 
was that two persons named Ram Kishun 
Misser and Rijhan Misser were convicted 
under ‘ection 325-for causing- guievous hurt to 
Kali Charan and two persons named 
Manbharan Jha and Bhutta Jha were 
convicted under section 352 of assault. The 
convictions and sentences were confirmed 
by the Sessions Judge in first appeal, Upon 
motion to this Court the learned Judges have 
declined to interfere with the conviction and 
sentences of Rijhan, Manbharan and Bhutta; 
there has been! a differance of opinion in 
respect “of Ram Kishun Misser, Mr. Justice 
Hoe being of the opinion tbat the Court 
should not interfere and Mr. Justice Jwala 
Prasad being of the opinion that the oon- 
viction of Ram Kishun Misser under section 
325 should be set aside and that he should 
be couvicted merely of assault under 
352. 


Admittedly, there is no question of law 
properly so called direotly involved: it may 
be as well to make some attempt to ‘state 
the principles which should guide me in 
revision when the question is whether + 
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finding of fact should be interfered with 
in a sase in whioh there has been no error 
of law in ‘thé strict sense of the term. My 
view of the matter is, and this view seems 
to bein accordance with the cases, that 
this Court will mot look into the evidence 
at all, unless the applicant in revision can 
make:out that a special occasion has arisen 
which reqnires this Court to look into the 


evidence. Such an occasion may be made out ' 


either from the way in which the trial has 
been conducted ih the First Court or in the 
Court of First Appeal; or upon a perusal of 
the judgment of either Court on its face; 
or from the omission of the lower Court to 
consider some outstanding circumstance in 
the case from erroneous statements in the 
judgment. Where an occasion for enquiring 
into the evidence has been made out, in my 
opinion it is the duty of the High Court to 
examine the facts of the case. After such 
au examinations the Court will not inter- 
fere as lightly as it would if ib was a 
matter of appeal and not revision. The 
distinction may bea fine one but itis a 
real distinction in my opinion, the distino- 
‘tion being ` that in disposing of a criminal 
appeal the Court will interfere unless it is 
-affrmatively satisfied as to the guilt of the 
appellant, while in revision the Court’ will 
not interfere unless the conscience of the 
Court is aroused to such an extent as to 
compel the Court to expressly say that the 
applicant ought not to have been convicted 
onthe evidence. 

The first question I have to determine, 
therefore, is whether an occasion has been 
made out such as to look into the evidence. 
Now in the first place I find that after 


the Magistrate had convicted, by reason 
of the remand by the Court of Appeal, 
facts materially in favour of Ram Kishun 


Misser were elicited, namely, that the two 
eye-witnesses had described the nature of 
the assault committed by Ram Kishun before 
the Police as an ordinary assault, while in 
Court they had both changed their story 
into a story, that Ram Kishun bad used a 
lathi. Ram Kishun had not the benefit of 
a judgment by the Magistrate upon the 
effect of this very material cireumsiance 
in his favour. There has been only one 
judgment}. namely, the judgment of the 
Sessions Judge, since these favourable points 
were proved, 
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The next eireumstance in the case is that 
the Magistrate in his judgment referred to 
several facts of which there wasno evidence 
before him and which he appears to hav etaken 
from the Police diary. In some instances 
these facts are not entirely ‘supported by 
the Sub.Inspeetor who was examined after 
the disposal of the case by the: Magistrate 
under the direotion of the Sessions 
Judge. 

The third cireumstance inthe ease is that 
in taking the evidence of the Sub-Inspector 
after remand the Magistrate allowed the 
Sub-Inspector to make statements which were 
irrelevant, for instance he allowed him to 
describe a statement made to him (the Sub. 
Inspector) by a witness who wag not called 
in the case. : : = $ 

The fourth circumstance in the case is`that 
in his judgment the learned Sessions Judge 
has not mentioned the fact of the discrepancy, 
to which I have above referred between 
the statements of the two eye-witnesses as 
made before the Police and their state- 
ments made in Court. On the contrary in 
regard to the eye-witress Bala Choudhury 
the Sessions Judge says that ‘what the man 
said before the Sub-Inspector does not in 
any material detail conflict with the story 
in Court; and in dealing ‘with the other - 
witness Lachhna he deals with thé: change 
in ‘the story merely in the following way: 
he says that the statement made ‘to the 
Sub.lnspeetor that Ram Kishut gave slaps 
and kicks does not conflict with Kali Charan’s 
story, though. Kali Charan made Ram Kishun 
carry a lath¢ in the beginning. The Assist- 
ant Government Advocate referred in this 
connection to the remarks of the Sessions 
Judge regarding the indolence of the Sub- 
Inspector, remarks! which were made.in a 


. different connection and which, in my opinion, 


are entirely insufficient ta justify anybody 
in saying that it is possible that the eye- 
witness stated to the  Sub.Inspeotor that 
Ram Kishun used a lathi but the Sub- Inspector 
did not record the fact. The Sessions Judge 
has alsq omitted to notice ihe suspicious 
delay im naming the witnesses. I am of 
opinion that an occasion has been made 
out? such as to require an examination of 
the evidence by the High Court. 

* Now the Sessions Judge has -conyicted 
Ram Kishun of grievous hurt upon the 
evidence of Kali Charan alone—the injured’ 
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man. Kali Charan was not examined by 
the Police till some fifteen days after the 
occurrence. In one part of the Sessions 
Judge’s judgment he says that Kali Charan 
‘was examined as soon as he recovered con- 
sciousness but this is not made out in 
the evidence. On the contrary there’ is 
evidence which suggests that Kali Charan 
was capable ,of making a statement on 
some prior occasion, but that statement 
was not taken by the Magistrate because 
the medical opinion was that he was no 
longer in danger. In any case it is quite 
clear that it is not correct to say that 
Kali Charan was examined as soon as he 
recovered consciousness. Kali Charan is a 
servant of the factory and he was visited 
more than once in the hospital by the 
factory clerk Mahendra Prasad, who was 
conducting this case and against whom 
there is a good deal to be said. It is 
manifest that there has been serious litiga- 
tion between the factory and the party 
whom the accused in this case represent— 
litigation which had been conducted on be- 
half of the factory which Mahendra Prasad 
represents. There is no adequate explana- 
tion why Mahendra Prasad: delayed in 
making the frst information at the Police 
Station from the 14th December till the 
16th or why, after he had made inquiry 
at the factory on the 15th, he was enabled 
to name the witnesses on the 16th. It 
is impossible to read Mahendra Prasad’s 
evidence without coming to the conclusion 
that there is substantial reason to sus- 
pect his honesty. He was not prepared 
to deny that the factory had special reasons 
to desire a severe punishment in the case 
of Ram Kishun, whose case I have to con- 
sider. In my view it is impossible to 
say .in these circumstances that the fact 
that the two eye-witnesses changed their 


story in order to aggravate the sharge: |. 


against Ram Kishun has no bearing upon 
the credibility of Kali Charan’s statement 
made fifteen days after the occurrence to the 
same' effect against Ram KHishun.” It is 
impossible to say that there is not sub- 
stantial ground for suspecting that beth 
the changes in the story of the eye witnesses 
and the statement of Kali Charan against e 
Ram Kishun were due to the suggestion 
gf Mahendra Prasad, 
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In these circumstances, I am of opinion 
tbat Ram Kishun ought not to have been 
convicted on the bare evidence of Kali Charan 
of the graver offence under section 325. 
I would accordingly alter the conviotion to 
a conviction under section 325, Indian Penal 
Code, and reduce the sentance to one month’s 


rigorous imprisonment and a fine of Rs. 10 


or seven days in default, which is the 
sentence which has been passed in the 
case of the two persons who took the same 
part in the occurrence as Ram Kishun, 
Conviction altered and sentence reduced, 


PUNJAB CHIEF COURT. 
CRIMINAL APPEAH No. 956 or 1916. 
April 25, 1917. 

Present:—Mr. Justice Shadi Lal and 
Mr. Justice LeRossignol, 

SAM AILA— Convict—A pPELLANY * 
versus 
EMPEROR-RzsPONDENT. 

Defence of India (Criminal Law Amendment) Act 
(IV of 1915), s. 2 (1), notification under, whether ousts 


jurisdiction of regular Courls—Criminal Procedure 
Code (Act V of 1898), s. 29. 


A notification under section 3 (1) of the Defence of 
India Act, 1915, ousts the jurisdiction of the regular 
Courts in respect of the offences and persons men- 
tioned in the notification. [p. 160, col. 2.] 

Appeal from the order of the District Ma- 
gistrate, Jhang, dated the 30th September 
1916. 

ORDER. 

Le Rossienot, J., (December 22, 191€),—A 
difficult question of jurisdiction arises in this 
case, 

The orders of Government under the 
Defence of India Act are that “all persons 
who are accused of the offences of dakoiti 
Herrn Committed at or near Basti Naurang 
0D or about the 27th February 1915 
sevesseeeesShQll be tried by three Commis- 
sioners appointed under the provisions of this 
said Act.” The appellant was absconding 
at the time of the session of the Tribunal, 
which has now been dissolved, but the order 
of Government stands. 

Now itis clear that if atthe time the 
Tribunal was in session, the appellant had 
been tried by the District Magistrate, the 
District Magistrate would have acted in 
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disobedience of the Government order, 
although the Act does not proprio vigore cancel 
the ordinary jurisdiction of ‘the regular 
Courts. Tbe Government order still holds 
good, because it provides fora special trial 
for all persons accused of complicity ina 
certain dacoity, and that without any reserva- 
tion touching the date on which the 
absconders may be brought to trial. 

The learned Government Advocate states 
that he is not in a position to argue the point 
which is of importance and will affect other 
cases than this, Let a-fresh date in January 
1917 be given. 

ORDER OF REFERENCE TO A 
DIVISION BENCH. 


Le Rosstanou, J. (March 3, 1917).—My 


order of 22nd December 1916 must be read 


as a part of this order. ue 

Though Act IV of 1915 does not ?psissimis 
verbis cust the jurisdiction of the regular 
Courts, evary rule of interpretation demands 
thateaenotification under section 3 a) of the 
Act shall be held to oust that jurisdiction in 
respect of the offences and persons mentioned 
in the notification. Now if that jurisdiction 
has once been ousted, what has been done to 
re-invest these Courts with jurisdiction P 

The answer in this case is nothing. 

The only contention raised by the learned 
Government Advocate is that as the Tribunal 
is no longer in session, the jurisdiction of 
the ordinary Courts must be held to have 
been restored. | 

This cannot be loginally sustained, for the 
ouster of the ordinary jurisdiction is de- 
‘termined, not by the appointment or session 
of the Commissioners, but by the order that 
all persons accused of a certain offence shall 
be tried, not under the Criminal Procedure 
Code, but under the Act of 1915. E 

That order has not been cancelled, so I 
hold that the District Magistrate's Court 
which is not a Court under the Act had no 
jurisdiction. 

As however there may be other cases of 
this kind, and another Judge of this Court 
has taken the view ‘that the Act of 
1915 does not oust the jurisdiction of the 
Courts constituted under the Criminal Pro- 
cedure Code, I refer the case to a Division 
Bench. Early date. 

Mr. Abdul Ghani, for the Appellant. 

*- The Public Prosecutor, for the Respondent, 
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JUDGMENT.—The referring order of 3rd 
March 1917 showsthat the question fordecision 
is whether the District Magistrate, Jhang, 
had jurisdiction in September 1916 to deter- 
mine the guilt or innocence of certain peraons 
who were accused of the offence of dacoity, 
nie at Basti Naurang on 27th February 

915. 


By order dated 19th April 1915, under 
section 3 (1) of the Defence of India Act, 
1915, the Local Government had directed 
that all persons accused of that offence cow- 
mitted on 27th February 1915 at basti 
Naurang should be tried by Commissioners 
appointed under the provisions of the said. Act. 


We hold that the notification ousted the 
jurisdiction of the regular Courts in 
respect of the persons accused of the offence 
specified; to hold otherwise would be to set 
at naught the provisions of the Defence of 
India Act and to defy the canons of inter- 
pretation of Statutes. 

For the Crown the learned Public Pro- 
secutor contends that the appointment of the 
Commissioners and not the notification ousted 
the jurisdiction of the regular Courts and 
that the jurisdiction of the regular Courts 
was restored the moment that the Commis- 
sioners ceased to act as such. This argu. 
ment, however, is in conflict with the clear 
language of the: Act and involvés the awk- 
ward conclusion that, in the interval, if any, 
after the dateof the Government order but 
before the date of the appointment of the 
Commissioners, the District Magistrate would 
have had jurisdiction, 

Our .view is that the order necessarily 
ousted the jurisdiction of the regular Courts, 
that nothing has been done to restore that 
jurisdiction and, equally, that nothing has 
been done to oust the jurisdiction of the 
Commissioners. 

With regard to a judgment of this Court 


‘in Criminal Appeal No. 946 of 1914, on 


which the Crown places reliance, we note 
that the learned Judge did not consider at 
any length the matter of. jurisdiction, but 
held that in the absence of authority there 
was no ground for holding that the regular 
Courts had lost jurisdiction. 

With all deference, we hold that the ques- 


* tion is one of the interpretation of a Statute 


and in this connection we may refer to 
section 29 of the Criminal Procedure Code, ' 


. 
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. In tbis ease the order under the Defence 
of India Act provides a special Tribunal for 
a certain offence and recoursa must be had 
to that Tribunal, and to no other, for so long 
as the order remains in force. The appel- 
lants fall within the purview of the order 
and their conviction by the District Magis- 
trate contravenes that order. 

| We accordingly accept their appeal and 
quash their conviction, setting aside the 
sentences and leaving Government to 
decide whether the case should be re-tried 
by Commissioners or the notification be 
revoked. 

Appeal. accepted. 





LOWER BURMA CHIEF COURT. 
FULL BENCH. 
| Ornar Ruviston No. 42B or 1217. 
| March 13, 1917. 
Tresent:—Mr. Ormond, Offg, Chief 
Judge, Mr. Justice Robinson, : 
Mr. Justice Parlett and 
Mr. Justice Maung Kin. 
THEIN MYIN-—AcOUSED— ÁPPLICANT 
versus 
EMPEROR— RESPONDENT. 

Lower Burma Courts Act (VI of 909), s. I2— 
Criminal trial by Judge of Chief Court—Nisdirection 
to Jury—Chief Court, whether can order re-trial— 
Letters Patent, s. 26—Criminal Procedure Code (Act V 
of 1898), se 423, 439. ] 

Whore, in a case referred to a Bench of the Chief 
Court under section 12 of the Lower Burme Courts 
Act, the conviction ond sentence are set aside on the 
ground of misdirection to the Jury,the Bench has 
the power to order a re-trial of the accused on the 
original commitment. [p. 162, col. 2; p. 164 col. 1; p. 
165, col, 1; p. 166, col. 1.] 

Hla Gyi v. Emperor, 3 L. B. R. 6; 11 Bur. L. R. 
298; 8 Cr. L. J. 1, dissented from. 

Per Robinson, J —If the misdirection amounts to 
an illegality, the trial is void and of no effect and the 
Bench cannot deal with the evidence in the case. If, 
however, the misdirection is not of that character 
butis a wrong admission of evidence or gp misinter- 
pretation of it, the Bench can go into the evidence. 
Where the guilt or innocence of the accused depends 
on evidence consisting of several separate and 
distinct parts and where the part tainted by the mis- 
direction can be separated from the rest and it is 
clear that the misdirection has not affected in any 
way the finding of the Jury on thesremainger of the 
evidence, the Bench can and should considersvhether 
the finding is justified if the objectionable evidence 
is left entirely out of consideration. If it is justified 
thie conviction and sentence sl.ould be maintained. In 
doihg so the Bench would not be usurping the 
functions of the Jury but merely reviewing and 
gheoking their finding, (p. 164, cols. 2 & 2.] 
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Mr, Dawson (with him Mr. Kyaw Htoon), 
for the Applicant, ` 
Mr. Higinbotham (Government Advocate), 
for the. Crown. 
JUDGMENT.. 

Orsronp, Orra. C. J.— This is an application 
under section 12 of the Lower Burma Courts 
Act upon the certificate of the Government 
Advocate to review the case of King- Emperor 
v. Petitioner Nga Thein Myin, whioh was tried 
at the last Sessions of this Court, upon the 
ground of misdirection. 


The petitioner was found guilty by a 
‘unanimous verdict of committing mischief 
by fire, an offence under section 436, Indian 
‘Penal Code, There was evidence to show that 
the petitioner was seen in the room where 
‘the fire originated, when the fire was frat 
discovered. In his examination before the 
Magistrate, the petitioner said “after that 
at aboot 11 o'clock upon coming back to 
“my house I learnt of the fire in the house 
and of the people of the quarter having 
combined and put it out.” The statement 
was wrongly translated by the “Court 
Translatoras follows:— Then at about ll p.m. 
Icame home and found the house burning 
and the local people trying to put out the 
fire.’ This statement was read out to the 
‘Jury as the statement of the accused and 
the learned Judgé commented to the Jury on 
the fact that the accused admitted that he 
was presentat the fire’ and saw the people 
putting it out. 

The Judge by mistake put to the Jury, 
as being a statement made by the accused 
to the Magistrate, a statement which the 
accused did not make. It was clearly a 
case of misdirection which might possibly 
have had a .material effect upon the minds 
of the Jury when forming their verdict, seeing 
that the case rested upon the identification 
of the accused. 


Mr. Dawson for the petitioner contends 
that having found there wasa misdirection 
the only course open to this Court is to 
set aside the conviction and sentence. He 
contends that this Court cannot now go 


into the facts with a view either of convicts, 


ing or acquitting the accused — because that 
would be usurping the functions’ of a Jury; 


* and that this Court cannot order a Xé.trial — 


because that power is not expressly men~ 


- 
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tioned in section 12 and that it is not the 
practice of this Court to do so. 

Section 12 of the Lower Burma Courts 
Act is very similar to Article 26 of the 
Letters Patent; and the provisions of section 
537 of the Code and of section 167 of the 
Evidence Act apply to proceedings under 
section 12. 

Counsel for the Crown contends that 
both these sections apply to the present 
case and that under section 167 this Court 
must gointo the facts and see whether 
the evidence that should have been before the 
Jury, justifies the decision. Strictly speaking 
there has been no improperadmission or rejeg- 
tion of evidence and I doubt if section 157 
of the Evidence Act applies. But even if 
it does, I think the effect of both these 
sections, when dealing with the verdiet of a 
Jury, is the same, This Court has to con- 
sider what effect the improper admis- 
sion or rejection of evidence or the 
irregularity or misdirection might have had 
upon tne desision of the Jury. It is the 
duty Of this Court to go sufficiently into 
the facts to determine whether there is a 
reasonable possibility that upon a proper 
trial a Jury might some to a finding different 
to the finding that would commend ‘itself 
to this Court or not, If there is no such 
reasonable possibility, then it is the duty 
of this Court to confirm or alter the 
judgment in accordance with the finding 
come to by this Court. Bat if in the opinion 
of this Courtthereis a reasonable possibility 
that a Jury might either acquit or convict, 
it would be a proper case for a re-trial, 
for in such a case this Court would not 
be satisfied that “independently of the 
evidence wrongly admitted a Jury would 
consider that there was sufficient evidence 
to justify the previous decision; or that 
if the rejected evidence had been received, 
the Jury would not have varied the decision,” 
And the accused being entitled to have the 
verdict ofa Jury, a failure of justice might 
be occasioned if the finding of this Court 
on the facts were to prevail in a case 
where thera is a reasonable possibility of a 
Jury coming to a different finding. 


In this view, the provisions of section 167 
of the Evidence Act and sections 537 of 
the, Code would be fully complied with: and 
the right of the aceused to be con- 
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visted solely upon the verdict of a Jury 
would be preserved. : 

Section 12 authorizes this Court to alter 
the judgment, order or sentence and to pass 
such judgment, or order or sentence as it 
thinks right, Thus the widest powers are given 
in express terms. The only limitation that 
has been placed upon these wide powers is, 
that they do not authorize the Court to 
assume the functions of a Jury. It has 
never been held that these powers do not 
include the power to order a re trial: and 
in my opinion we have that power. 

In Hla Gyi v. Emperor (1) it was held that 
an order of commitment «os satisfied after 
sonvietion and sentence, although such con- 
vietion and sentence were. subsequently set 
aside in proceedings under section 12. Bnt the 
conviction and sentence, having been set 
aside, were not final; and with great respect 
I doubt ifthe commitment was satisfied. In 
any case section 12 authorizes this Court 
to pass such orders as it thinks right: I 
think the right order to passin this case 
is to set aside the conviction and sentence 
and to order the petitioner to be re-tried 
upon the same commitment and in the 
meantime to be detained in eustody as an 
undertrial prisoner. ; 

Rosinson, J.—As the Judge who presided 
at the trial I think it right to record what 
occurred, The case was one of arson and 
it is admitted that arson was committed by 
some person, but it wasdenied thatthe evidence 
of the witnesses for the prosecution was 
reliable and that the prisoner at the Bar was 
“the man who set fire to the house or was the 
person whom the witnesses had seen. In 
summing up the evidence to the Jury I dealt 
with the evidence of the eye-witnesses and 
the question whether they had seen the 
prisoner, as they stated. J reminded the 
Jury of* the statement of the prisoner 
to the Committing Magistrate which was 
evidence, and I pointed ou: that he himself 
had stated that he was in the house while 
the fire was still burning. The statement of 
the prigoner was recorded in Burmese and 
I read to the Jury the official translation 
of this part of it. 

e 
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It now appears that that translation is 
,incorreob and that the prisoner had stated 


(1) 3L. B. R. 87; 11 Bur. L. R. 300; 3 Cr. L. 7. 18 
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that when he returned he found that there 
had been a fire which bad been put ont by the 
neighbours. 

l, therefore, had inadvertently put to the 
Jury as & statement of the prisoner some- 
thing that he had never stated and I did so 
as a statement which might be consider- 
ed ‘together with the evidence of tbe 
eye-witnesses in deciding whether the 
prisoner was the man whom the witnesses 
had seen. 

This was clearly a misdirection. It is 
Clearly not a misdirection amounting to 
an illegality, as for instance the failure to 
comply with some express provisions of the 
law or a breach of some express prohtbition 
of the law, such as was before the Lordships 
of the Privy Council in Subrahmania 
Ayyar y. King-Emperor (2). It is, therefore, 

* necessary to consider the provisions of section 
537 ofthe Code of Criminal Procedure. 

l am prepared to agree that this may 
have influenced the decision of the Jury, 
and that on a fact vital to the correct 
deoision of the case. I would, however, 
record my opinion that in order to arrive 
at such a decision it is open to this Bench to 
go into the evidence, 


We must, therefore, set aside the convio- 
tion and sentence. This brings us to the 
question whether having done: so, this Bench 
can pass any other judgment, order or 
sentence. Can we go into the whole ease 
and decide on the evidence, including the 
prisoner’s statement, whether he is guilty 
or not guilty or can we order a re-trial ? 


. This Bench takes cognizance of the ease 
on a certificate granted by the Government 
Advocate as required by section ‘2 of the 
Lower Burma Courts Act. This section is 
very similar to clause 26 of the Letters 
Patent of .the High Courts and js prao- 
tically in identical terms with section 434 
of the Code of Criminal Procedure. The 
powers given by this section have been oon- 
sidered in two cases by this Court and I will 
deal with those cases. , 


. 
In Hla Gyi v. Emperor (3) the sharge 


was one of murder and the Bench held 
that there had been misdirection in the 


(2) 26 M. 61; 11 M. L. J. 233; 3 Bom. L, R. 540; 28 
I. A. 257; 6 C. W. N. 866; 2 Weir 27) (P. C.). 
(8) 3 L. B. R. 75; 11 Bur. L. R. 298; 3 Cr, L. J, 1. 
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charge to the Jury and illegality in deal- 
ing with the verdict. The final order was 
that the conviction and sentence be set 
aside and the accused released from custody, 

In considering whether any further order 
could be passed, Sir Harvey Adamson gives 
four reasons for not ordering a re-trial, 
With great respect I find myself unable to 
agree with any of those reasons. The 
first is because he sould not find any 
-instance in which a High Court in India 
has ordered a re-trial of a case tried by 
itself and it has never been done under 
seation 26 of the Letters Patent. The fact 
that there is no reported case in which 
this was done does not show it has never 
been done and further it has never been 
held that the Court had not the power to do 
80. 


The next reason is that the language of 
section 12 is not nearly so wide as that 
of section 428 read with section 439 of 
the Code, which is said to include all 
the powers mentioned in section 12 and .in- 
clude also by special mention the power of 
ordering a re-trial, 


The powers given by section 12are (1) 
to review the case or sush part of it as may 
be necessary and (2) to finally determine the 
question, that is, the question referred. The 
section then proceeds:— and may there- 
upon alter the judgment, order or sentence 
passed by the Judge, and pass such judg- 
ment, order or sentence as it thinks right.” 

Sections 423 and 439 specify the powers 
given to the Covrt in detail and this 
limits the Court’s powers to those specified, 
Section 12 gives the Court power to pass 
“such judgment, order or sentence as it 
thinks right.” I cannot think that this gives 
less wide powers. It appears to me to give 
the widest powers. It might have given 
specially mentioned powers or it might have 
given the powers given by section 423 or 
439 or both; the language used, however, 
does nothing of the kind but instead ig 
couched in the widest terms. When a 
matter comes upon the certificate of the 
Government Advocate, it may often happen 
that the order must be to set aside 
the conviction and sentence and if might 

e well be that there will be many eases in 
which an order for re-trial would be obvionsly 
the most appropriate order. The Legia. 
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lature must. have been aware of this. It 
was held to be the most appropriate order 
in Hla Gyi’s case (3). Had it been intended 
that such an appropriate power should be 
withheld, it appears to me the section 
would have been differently worded. 

The third reason is that that order was 
not passed in Subrahmania dyyar's case (2). 
Mr. Justice Irwin’s judgment gives reasons 
why it may not. have been passed in 
that case, and beyond these it must be 
remembered that the order to be passed 
must depend on the fasts and circum- 
stances of each particular case. The fact 
that an order of re-trial is not passed in 
a particular case cannot mean that the Court 
has not that power. 

. The, last reason relates to two Caleutta 
cases in which the Advocate-General entered 
a nolle prosequi, and I cannot agree that 
the course’ adopted in them leads to any 
inference as to the power of ordering a 
re-trial; 

Sir Charles Fox held it was in that 
ease’ funesessary fo decide whether the 
Bensh had power to order a re-trial, 

Mr, Justice Irwin held an order for re-trial 
might be made. . x 

in the second, Briscoe Birch v. Emperor 
(4), Sir Charles Fox did not deal with 
the question of a re-trial. I agreed with 
him that in that particular case we should 
merely set aside ths donviction and sentence, 
but I expressed the. opinión that in an 
appropriate case the Bench has the power 
to order a re-trial| Mr Justice Ormond 
held: "There being no precedent for ordering 
a: new trial in such a case, I tbink the 
order should be that the convietion and 
sentence be set aside." 

I am of opinion that having regard to 
the wide language used and to the faot that 
the Bench is given power to piss any 
order it thinks right, it has the power to 
order a re-trial. 

As to whether it can review the evidence 
and decide the guilt or innocence of the 
prisoner; I am of opinion that it has that 
power in certain circumstances. If the 
misdirection amounts to an illegality the 
trial is void and of no effect and that 
being 8o, the Bench could not ‘deal 
with the evidence. If, however, the mis- e 
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(4) 5 Ind. Cas, 981; 6 L, B, R. 149; HOr. L, J. 840, 
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direction is not of that character but is 
a wrong admission of evidence or an error 
such as occurred in this case, the trial 
is not void and this Bench can go into 
the evidence. This power is, however, 
limited by the principle recognized in 
Subrahmania Ayyar's case (2). Where, 
however, the guilt or innocence depends 
on evidence consisting of several separate 
and distinct parta and where the part 
tainted by the misdirection oan be separated 
from the rest and it is clear that the 
misdirection has not affected in any way | 
the finding of the Jury on the remainder 
of the evidence, it appears to me that the 
Bench ean and should consider whether 
the finding is justified if the objectionable 
evidence is left entirely ont of considera- 
tion. If it is justified, I can see no reason 
why the matter should be left uncertain.. 
The sestion gives the Bench the widest 
powers. The Bench would not be usurping 
the functions of ‘the Jury but merely. 
reviewing and. checking their finding. The 
prisoner would’ not be left with the anxiety 


. of a possible fresh trial hanging over him 


and the question of his guilt would be 
desided on evidence given when the 
facts were fresh in the memory of the 
witnesses. 

In the present ease the misdirection 
affected the one central point in the case 
and involved evidence essential toa right 
decision. I am of opinion, therefore, that 
we should not consider the evidence be- 
cause the verdist might possibly have been 
other than it was. 

At the same time there is a good prima 
facie case to go to a Jury. Of this I 
think there can be no question and, therefore, 
I would order a re-trial. 

PaARLETT, J.—This case comes before this 
Court on a certificate from the Government 
Advocate that the question should be further 
considered, whether there was a misdirection 
to the Jury. in Sessions Trial No. 38 of 
1917. Nga Thein.Myin was tried for, and 
by a unanimous verdiet found guilty of, 
setting! fre ‘to a dwelling house and was 
sentenced to five years’ rigorous imprison- 
ment, There was evidence to show that 
he was seen in the house while the fire 
was still burning. His defence is that he 
left the house several bours before the fire 
occurred and did not return to it unti 
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after it had been put out, and he made a 
statement to this effect before the 
Committing Magistrate. He offered evidence? 
of his movements on the right in question. 
Owing to a mistranslation his statement as 
rend to the Jury atthe trial was to the 
effect that he returned to the house while 
the fire was still burning, and it was thus 
at variance with the defence he set up. The 
result was that his real defence was never 
fully before the Jury at all. There was 
clearly, a material misdirection and the 
verdict cannot be allowed to stand. I agree 
that the judgment and sentence should be 
set aside. ` 


The next question is what further order, 
if any, shonld be passed. Manifestly the 
most appropriate order is that the acoused 
Should be re-tried upon the former commit- 
ment. Section 12 of the Lower Burma 
Courts Act appears to me to be worded 
.gufficiently widely to allow of such an 
order being made,and had the matter been 
ves integra I think it should have been made 
without hesitation. But in the two earlier 
cases of this Court [Hla Gyi v. Emperor (3) 
and Briscoe Birch v. Emperor (4)], where an 
order for re-trial seemed the appropriate order, 
it was not passed, though in each of them 
one of the three Judges held that there was 
power to pass it, and none of the other 
Judges held that there was no such power. 
I entirely agree with the views of Mr. 
Justice Irwin on this point, as expressed in 
the earlier case. I have referred to all the 
cases I can trace of reviews under section 
26 of the Letters Patent, but have found 
none in which an order of re-trial seemed to 
be called for. The absence of any reported 
ease in which such an order has been pass- 
ed does not, therefore, show that there ig no 
power to pass it, still less that no such 
power is.conferred by tbe wider wording of 
section 12 of the Lower Burma Courts Act 

It is possible that some remarks in Hla 
Gyi v. Emperor (1) may be read as express- 
ing a doubt (clearly not- shared ky Mr. 
Justice Irwin) as to the High Court's 
power to order a re-trial. But the point was 
not necessary for that case, which was 
decided upon section 428 of the Criminal 
Procedure Code. For that reason I consider 
it was unnecessary in that case to 
decide whether & commitment order is 
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éxhausted by a completed trial following 
upon it, and with great respeot J must say 
that I find the reasons for this view 
unconvincing. It appears to me that it is 
more consonant with the provisions of the 
Code and with the spirit of Indian Criminal 
Law, which aims at substantial justice with 
a minimum of technicality, that where a 
judgment and sentence have been set aside 
merely, for misdirection, the order of 
commitment should subsist. In my opinion, 
therefore, the views expressed in Hla Gyi v. 
Emperor (1) should be dissented from, and 
the accused should be re-tried upon the 
former order of commitment and in the 
meautime should be detained in custody 
as an undertrial prisoner. 


Mauna Kix, J.—The facts showing how 
this application comes before this Bench 
have been fully stated in the judgments 
of my learned colleagues and it is not 
necessary for me to repeat them. $ 

The statement read to the Jury flatly con- 
tradicts the defence put forward by -the 
accused and deposed to by his witnesses. 
It must, therefore, have appeared to the Jury 
that the evidence adduced for the defence 
was, on the accused’s own showing, 
false and unworthy of any considera- 
tion. That statement did not repre- 
sent what the accused said, owing to 
a mistranslation, If a correct translation 
‘of his statement , was placed before the jury, 
it would appear to them that it was quite 
consistent with the evidence he adduced 
and that it was for them to consider that 
evidence and see whether it was worthy of 
belief. Iam, therefore, of opinion that there 
was a misdirection in that what was put to 
the Jury was something which was not 
evidence in the case, I also think that so 
far as the accused was concerned, the 
misdirection was upon & vital point in his 
defence, & point which, if decided in 
his favour, would be of material assist- 
ance to him: For this reason J think 
this Bench should set aside the conviction 
and sentence without going into the 
evidence in order to see whether or not the 
conviction and sentence are jastified on the 


merits. 

The next question is whether we should 
go further and also pass an order we 
consider right. In my judgment an order 
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for a re-trial on the former commitment is 
the most suitable order for all concerned 
and we should pass that order, if we have 
power to do so. I think we have that 
power, I am unable to agree with the learned 
Counsel for accused that section 12 of the 
Lower Burma Courts Act does not give 
this Bench that power. In that section 
the words “and pass such judgment, 
order or sentence as it thinks right” follow 
immediately the words which give this 
Bench the power to set aside the convic- 
tion and sentence. So that’ after setting 
aside the conviction and sentence it is open 
to this Bench to consider further whether 
it will pass any other order also and if 
80, what order. Whether we decide to pass 
an additional order or no, our action must 
be such as is most agreeable to convenience, 
reason, justice and legal principles. 

Let us now consider what will happen, if 
we pass no further order. 

The case is one which the Crown is not 
likely, to drop. There will, therefore, be 
the re-arrest of the accused and probably 
other proceedings taken against him before 
he is again placed before a Judge and 
Jury in this Court. We can imagine what 
all these will entail, the amount of public 
time and labour bestowed upon these pro- 
ceedings, the inconvenience and injustice to 
the accused, who will have far more arduous 
work before him and incur far more ex- 
pense in his defence than if he is ordered 
by this Bench to be re-tried on the same 
commitment. Again, how unjust it would 
be to allow such a serious criminal charge 
hanging over his head for longer than is 
really necessary. These considerations have 
led me to hold that an order for a re-trial 
would be one which would be in son- 
sonance with reason, justice and mercy. It 
is also in accordance with legal principles, 
for a re-trialin a proper case is allowed 
in appeal or revision under sections 423 
and 439 respectively of the Code of Criminal 
Procedure. | 

I, therefore, agree with my learned col- 
leagues in ordering that -the accused be 
re-tried on the former commitment. 

Retrial ordered, 
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PUNJAB CHIEF COURT. 
Criminat Petition No. 784 or 1917. 

7 July 28, 1917. 
Present:—Mr. Justios Scott-Smith and 
Mr. Justice LeRossignol. 
BISHAN DASS—AoccUsgp— 
PETITIONER 
versus 
\ EMPEROR—Prosrcoror— 
RESPONDENT. 

Punjab Excise Act (I of 1914), s. 61—Anesthesine, 
whether preparation of cocaine—Government Notifica- 
tion No. 1205, dated 10th September 1915, Excise De- 
partment—Commerce and Industry Department letter 
No. 11431, dated. 15th October 1914, admissibility of. 

The words “having a like physiological effect 
to that of cocaine” in Notification No 12U5, dated 
10th September 1915, issued under section 3, clause 
(13) (e) of the Excise Act, '861, mean that a pro- 
hibited drug must.have all the physiological effects 
produced by cocaine, and not merely one or some 
of them. [p. 167, col 1] 

Angsthesine, which resembles cocaine only in its 
property of producing local insensibility ofthe sen- 
sory nerves but is otherwise in no way akin to 
cocaine, being merely a coal tar product, is not in- 
cluded in the notification as a prohibited: drug 
and, therefore, its possession and sale constitute no 
offence under the Excise Act, 1861. [p. 167, col. 1.] 

The letter of the Government of India, Commerce 
and Industry Department, No. 11431, dated 15th 
October 1914, in whick anasthesine is included in 
the list of recognized preparations of cocaine, is not 
admissible in evidence. [p. 167, col. 1.] 

Petition, under section 439 of Act V of 1898, 
against the order of the Sessions Judge, 
Lahore, dated the 16th April 1917, confirming 
that of the Magistrate, lst Class, Lahore, 
dated the 3lst March 1917, convicting the 
petitioner. 

Mr. Mukerjee, for the Petitioner. 
Rai Sahib Lala Mou Chand (Public Pro- 
secutor), for the Respondent. 


JUDGMENT.—The petitioner in this- case 
keeps a chemist’s shop and has been con- 
victed under section 61 of the Excise Act 
of selling a drug known as anæsthesine. 
The Magistrate who tried the case held 
that as avesthesine possesses at least one 
physiological effect in common with cocaine, 
that ig, local anssthesia, therefore, it satis- 
fies the condition laid down in the Noti- 
fication No. 1205 dated the 10th September 
1915. By the notification all drugs are 
declared to be intoxicating drugs within 
the section 3 (13) (c) of the Punjab Excise 
Act, I of 1914, which have a like physiological 
effect to that of cocaine, i 
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The ease was taken in revision to the 
learned Sessions Judge, who held that the 
conviction was good. for the reason that in 
the Commerce and Industry Department 
letter No. 11431 dated the 15th October 
1914, anssthesine appears as one of the 
recognized preparations of cocaine. The 
learned Sessions Judge rejected the evidence 
on the record to the effect that anæsthesine 
ig not a preparation or derivative of co- 
saine, in favour of the departmental letter 
which does not appear to us to be evidence. 

Having regard fo the evidence on the 
record and after consideration of a recognized 
authority (Whitla) we are satisfied that 
anmsthesine is not a preparation of cocaine 
nor is in any way akin to cocaine. On 
the contrary it appears that anssthesine 
is a coal tar product and isthe Ethylester 
of Para-amino-Benzois Acid known as Ben- 
zocain. Consequently we are unable to 
maintain the conviction on the ground which 
seemed good to the learned Sessions Judge. 

Jt remains a question whether ansesthesine 
gan be said. to have “a like physiological 
effect to that of cocaine.’ The language 
of the notification is not as clear as it 
might be, but we make no doubt that its 
meaning is that a prohibited drug must have 
all the physiological effects produced by 
cocaine. Like cocaine anæsthesine is an- 
anodyne and brings about local paralysis 
of the sensory nerves. That it bas the 
same intoxicating properties as cocaine 
appears to be more than doubtful. , In fact 
it may be said without any exaggeration that 

_the toxie effects prodused by anwsthesine 
and cocaine are very widely different. 


Ten grains of cocaine have caused death, 
whereas more than 1,200 grains of 
anesthesine must be administered if the 
dose is to be lethal. 


Anssthesine does not constrict the blood 
vessels, does not cause a rise of temperature 
and has no mydriatic effects, but all these 
symptoms occur after the administration of 
cocaine. ^. 


In fact the .only physiological effect 
'eommon to both drugs appears to be she 
local insensibility they cause, but many 
other substances, e. g. earbolie acid, ethyl, : 
chloride, veratrine, ice, eto, produce the 
‘same effent, 
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The British Pharmaceutical Code des- 
cribes cocaine as a “general protoplasmic 
poison, destroying all forms of undiffer- 
entiated protoplasm, but baving a special 
affinity for nerve tissue.” Our oonolusion 
on the evidence before us is that anresthesine 
does not produce a general physiological 
effect like that oaused by cocaine and 
we accept this petition and acquit petitioner. 
The fine, if already recovered, shall be 
refunded. 

Revision accepted. 


ALLAHABAD HIGH COURT. 
FULL BENCH. 
Civit Reviston No. 45 or 1917. 
June 28, 1917. 

Present:—Sir George Knox, KT, Acting 
Chief Justice, Mr. Justice Piggott and 
Mr, Justice Walsh. nee 

CHIDDA LAL—Opposite Party—APPLICANT 

x versus 

BHAJAN LAL—APPLICANT— OPPOSITE Party, 

Criminal Procedure Gode (Act V of 1898), s. 195— 
Sanction to prosecute granted by Small Cause Court | 
—Appeal — Principal Court of original jurisdiction. 

An application lies to the Oourt of the District 
Judge, under section 195 .6) of the Code of Criminal 
Procedure, for the revocation of an order of sanction 
passed: under the earlier provisions of the aforesaid 
section by the Judge of a Court of Small Causes 
exercising jurisdiction in the same district [p. 169, 
col, 1; p. 172, col. 2.] 

Ajodhia Parshad v. Ram Lal, 18 Ind. Cas. 284; 34 
A. 197; 9 A. L, J. 124; 18 Cr. L. J. 44, distinguished. 

Ambica Tewari v. Emperor, 34 Ind. Cas, 320; 1 P. 


LI 


` Le J. 206; 17 Cr. L. J. 208 and Sukhdeo Singh v. District 


Magistrate of Muzaffarpur, 38 Ind. Cas.'/64; 2 P, L. J, 
1; 18 Cr. L. J. 370, dissented from. 

Per Know, Ag. C. J. —The intention of the Legislature 
jn enacting section 195 of the Code of Criminal 
Procedure was, inter alia, to give authority ton 
certain Court for the giving or refusing sanction 
when sanction had been given or refused under 
this seclion. Clause 7 was inserted to point ont the 
authority to which such power was given; it was 
never intended to be a clause creatirg or dis. 
establishing any Court. To guard against confusion: 
which might arise round the use of the word 
"subordinate", the term was limited for the purposes 
of this section and the interpretation was made to 
refer to three different classes of cases—(1) oases in 
which appeals lay to more than one Court; (2) cases 
in which appeals lay toa Court of Revenue and a 


. Civil Court; (3) cases in which no appeals lay. [p, 


169, col. 1.] 
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Per Piggott, J.—The apparent intention of the 
Legislature in inserting clause (c) of sub-section 7 
of section 195 of the Code of Criminal Procedure 
was to substitute the control of the District Judge 
as the “principal Court of original jurisdiction” in 
respecb of all suits of a civil nature for that of the 
Sessions Judge. The provisions of this clause govern 
the procedure in respect of sanctions granted or 
refused by Courts of Small Causes. (p 170, col. L] 

Courts must read sub-section '7) along with sub.sec- 
tion (6) and must endeavour to plave a reasonable 
construction on all the words of the Statnte. The 
“such appeals” spoken of in clauses (a! and b! are the 
appeals which "ordinarily lie." The use of the word 
“only” in sub-section (7) does not operate so as to 
take away altogether the subordination imposed upon 
any Court by sub-section (6) but merely to limit 
that subordination to one single Court, whereas it 
might otherwise have extended to two or more. The 
words “that isto say" must be interpreted loosely 
as equivalent to “I will make my meaning 
clear by the following explanations” The effect 
is that the subordination of @ Court of Small 
Causes to the local High Court, which would other- 
wise be imposed by sub-section (6', is “for tho 
purposes of this section” done away with, but the 
subordination of the Court of Small Causes to the 
District Judge as “the principal Court of original 
jurisdiction” in suits of a civil nature “within the 
local,ligiits of whose jurisdiction” the said Court of 
Small Causes “is situate’ remains and is affirmed, 
Lp. 172, col. 2.] 


Civil revision from an order of the Dis- 
trict Judge, Agra. 


Mr. Narayan Prasad Asthana, for the Ap- 
plicant, 


Mr. Girdhari Lal Agarwala, for the Oppo- 
site Party. 


JUDGMENT, 


Kyox, Ag. C. J.— The question which arises 
for decision in this application is, to what 
Court, if any, can an application against a 
sanction given or refused by a Court of Small 
Causes under section 195 of the Code of 
Criminal Procedure be made for its revoca- 
tion or granting, as the case may be? 


' In the present ease the Judge of the 
Court of Small Causes at Agra granted sanc- 
tion for the prosecution of Chidda Lal 
for offences falling under sections 193 and 
465, and 468 of the Indian Penal Code. 


"Chidda Lal went to the Court of the 
District Judge of Agra and applied for the 
“revocation of this sanction. The District 
. Judge in view of the ruling in Ajodhia 
»Parshad. v. Ram Lal (1) held that no appeal « 


-. (1) 18 Ind. Cas, 284; 34 A. 197, 0 A L.J, 124; 13 
Cr. L, J, 44, ; 
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lay to his Court from theʻorder of the Judge 
of the Small Cause Court. | 

The applicant has come here in civil 
revision and contends that the Small Cause 
Court of Agra is subordinate to the District 
Court of Agra within the meaning of sec- 
tion 195, clause (c). He took other objec- 
tions, but the only one argued before us 
was that already mentioned and contained 
in plea No. 2. : 2 

The ease has been most carefully and fully 
argued for and against the application. The 
facts of the case set out in Ajodhia Parshad 
v. Ram Lal (1) shew.that the proceedings. 
with which that Court was concerned were, 
proceedings in execution, and that they 
were in no way connected with Courts of 
Small Causes. The case is, therefore, no 
authority so far as the present case is con- 
cerned. But the learned Judge relies upon 
two other cases, Ambica Tewari v. Emperor, 
(2) and Sukhdeo Singh v. District Magistrate 
of Mueaffarpur (3). The former of these 
is undoubtedly in point. A Small Cause 
Court Judge was applied to for sanction 
to prosecute a plaintiff and a witnese of 
the plaintiff for certain offences which come 
within section 195 of the Code of Criminal 
Procedure. The application was rejected. An 
appeal was taken to the District Judge under 
section 195, clause -7), sub-section (c), to 
revoke the sanction. The learned Chief 
Justice held that the District Judge had no 
jurisdiction to entertain either an appeal or 
application under section 195 of the Code 
of Criminal Procedure. He wenton to say 
tbat apart from this it appeared to him 
that “this is certainly not & case in which 
an order should be made for the proseen- 
tion of the applicants The prosecution 
cannot succeed except on proof that the 
hand-note is a forgery. The hand-note is 
not signed at all, but bears a thumb im- 
pression said to have been made by Badri. 
The District Judge has referred . to the 
evidence of expérts on the -aubject. They 
disagreed with each other and one of them 
said that the thumb impression was so 
blurred that he could not express an opi- 
nion at all. There seems to be no doubt 


(2) 34 Ind, Cas. 320; 1' P. L., J. 206; 17 Cr. L. J, 
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that the proseoution, if allowed, will end in 
an acquittal.” f 

In considering the question, Lam of opinion 
that we need not go beyond the words of 
the section itself. They may have been 
somewhat inartistiealy drafted but careful 
consideration of them leads to this conclusion 
that the intention of the Legislature in 
enacting section 195 was, inter alia, to give 
authority to a certain Court for the giving 
or refusing of sanction when sanction had 
been given or refasad under this section. 
Clause 7 was inserted to point oat the 
authority to which such power was given; 
it was never intended to bea clause creat- 
ing or disestablishing any Court. To guard 
against confusion, which might arise, round 


the use of the word "subordinate", the term ' 


was limited for the purposes of this section 
and the interpretation was made to refer to 
three different classes of cases—(1) cases in 
which appeals lay to more than one Court; 
(2) cases in which appeals lay to a Court 
of Revenue and a Civil Court; (3) cases in 

` which no appeals lie. Broadly speaking, 
no appeal lies from the decisions of Courts 
of Small Causes. 


An attempt was made to argue that be- 
cause in a few exceptional cases, orders of 
fines aud the like passed by a Small Cause 
Court, appeals are granted to the Court of 
the District Judge, therefore, a Small Canse 
Court is not a Court which decides cases 
where no appeals lie. But this argument 
loses sight of the word “ordinarily.” With 
due respect to the learned Judges who 
decided the case of Ambica Tewari v. Emperor 
(2), this point has been overlooked. We ara 
not construing clause (c) to sub-section 7 
of section 195, as if it were an independent 
sub-section. We look to it only in order 
to find out what is the Court to which an 
application should be made. The Court is 
created by clause 6. The principal Court 
of original jurisdiction in the case of the 
Small Cause Court of Agra is the District 
Court of Agra. This appears apparent from 
section 15 of the General Olanses Aot of 
1897, In confirmation of this may be cited 
clause 4 of section 2 of the Civil Pro- 
cedure Code of "1905, where the words 
“principal Court of original jurisdiction” 
are used and can evidently have no other 
meaning, ` 
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This application will have to be allowed 
and the ease sent back to the District 
Judge' Court of Agra with directions to 
place it upon his list of pending applications 
and dispose of it according to law. The 
attention of the learned Distriet Judge is 
further called to the fact thatan applica- 
tiom of this kind is not an appeal and that 
the Court whicb -deals with it is not the 
Sessions Judge of Agra but the District 
Judge of Agra. 

Piggott, J.—The question we are asked to 
determine is whether an application does or 
does not lie to the Court of the District 
Judge, under section 195 (6) 6f the Code 
of Criminal Prosedure, for the revocation of 
an order of sanction, passed under the earlier 
provisions of the aforesaid sestion by the 
Judge of a Court of Small Causes exercising 
jurisdiction in the same district. 


3 The sub-section in question proyides that 
any sanction given or rəfused under this 
section may be revoked or granted by any 
authority to whieh the authority giving or 
refusing ib is subordinate" The Judge of 
a Court of Small Causes is an “authority” 
“subordinate,” within the meaning of the 
words above quoted, both to the High 
Court and to the “District Court.” Vide 
section 3 of the “ode of Civil Procedure, 
Act No. V of 1968. Ib is unnecessary to 
elaborate this point furthàr by referring to 
such provisions as those of sections 24, 95 
and 28 ofthe Provincial Small Cause Courts 
Act, No. IX of 1857. The "District Court," 
for the purposes with which we are now 
concerned, is the Court of the District Judge 
within the territorial limits of whose juris- 
diction the Court of Small Causes in 
question has been constituted. This ig 
clear fvom the definitions in section 2 
elause (4), of the Code of Civil Prosedura 
and section 3, clause (15), of the General 
Clauses Act, No. X of 1897. According 
to this sub-section, therefore, a person 
against whom an order giving sanction has 
been passed by the Judge of a Court of 
Small Canses would be entitled to apply l 
for the revocation of the same, either to 
the District Judge, or to the High Court. 
„It remains to be seen how far thts right 
is modified or restricted by the concluding 
portion of sub-section (7) of section 195 . 
but I desire to lay stress on the point 
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brought out by Mr. Justice Walsh- in the 
course of the: argument before us, that the 
right to apply to the District Jndge is 
one conferred by sub-section (6), and 
claimable under that sub-sestion, unless it 
can clearly be shown to have been taken 
away by the worda which follow. 

It may be worthwhile to set down the 
terms of section 195, sub-section (7), of 
the Code of Criminal Procedure at 

. length :— 

“Wor the purposes of this section every 

Court shall be deemed to be subordinate 


only to the Court to which appeals from the, 


former Court ordinarily lie, that is to 
gay: — 

ym "Where such appeals lie to more 
than one Court, the Appellate Court of 
inferior jurisdiction shall be the Court to 
which such Court shall be deemed to be 
subordinate ; 

(b), Where such appeals lie to a Civil 
and ‘also to a Revenue Court, such Court 
shall be deemed to be subordinate to the 
Civil or Revenue Court, according to the 
nature of the case in connection with which 
the offence is alleged to have been com- 
mitted ; 

(c) Where no appeal lies, such Court 
shall be deemed to be subordinate tb the 
principal Court of original jurisdiction 


within the local limits of whose jurisdic- 
tion such first mentioned Court is 
situate.” 


These words appeared for the first time 
in the Code of 1898; they replaced a 
somewhat anomalous provision of the former 
Code of Criminal Procedure by which a 
Court of Small Causes was made subordi- 
nate, in this matter of granting or refusing 
sanction, to the Court of Session. The 
apparent intention of the Legislature was 
to substitute the control of the District 
Judge, as the principle Court of original 
jurisdiction in respect of all suits of a 
Civil nature," for that of the Sessions 
Judge. I am prepared to say with confi- 
dence that they were so understood and 
applied for a number of years by this 
Court and by all Courts subordinate thereto. 
In his*commentary on the Code of Crimi- 
nal Procedure Mr. G. P. Boys refers to' 
„the provisions of olause (7) (c) as govern- 
ing the procedure in respect of sanctions 
granted or: refused by Courts of Small 
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Causes. He quotes no  specifia authority: 


for this proposition, but his opinion as to 
the actual practice of the Courts is entitled 


“to much weight, and it entirely coincides 


with my own. In Sundar Lal v. Emwperor 
(4) & learned Judge of this Court held 
that the District Judge had  jurisdiotion. 
under sestion 195 (6) of the Code of 
Criminal Procedure in respect of a sanction 
granted or refused by a Village Munsif. 
The line of reasoning followed in this case 
would apply equally to a Court of Small 
Causes. The circumstances under which 
the principle came to be called in ques- 
tion deserve to be considered. Jn the year 
1909 a case eame before this Court in 
which a sanction had been granted by a 
Collector in connection with a matter which 
came before him in the exersise of his 
appellate jurisdiction, so that no further 
appeal lay from his decision. "Application 


was made under section 195 (6) of the 
Criminal Procedure Code to the District 
Judge, who revoked the’ sanction. The 


matter was brought before this Court in 
revision, with the result to be found in 
the report of the case of Wazir Muham- 
mad v. Hub Lal (5). It is to be observed 
that so far from any question being raised 
in that cease as to the jurisdiction of the 
District Judge in the matter of sanctions 
granted or refused by a Court of Small 
Causes, it was conceded on both sides that 
the provisions of section 195 47) (e) of 
the Criminal Procedure Code affirmed that 
jurisdiction. What was debated was whe- 
ther the clause in question ould apply, 
not merely to a sanction granted or refused 
by a Court from whose decisions no appeal 
would “ordinarily lie," but also to questions 
of sanction arising in a, Court “ordinarily” 
subject “to the control of an Appellate 
Court but where the particular proceed. 
ing in connection with which the quea- 
tion of sanction arose was one in 
which the order passed would. be unap- 
pealable. The decision in Wazir Muhammad 
v. Hub Lal (5) was in favour of the right 
of the District Judge to interfere with the 
sanction granted by the Collector, but 


(4) 3 Ind. Cas. 966; 6 A. L. J. 796; 6 M. L. T. 98; 


*10 Cr. L. J. 437. 


(5) 2 Ind, Cas. 182; 81 A. 313; 6 A. L. J. 231; 9 Cr. 
L. J. 604. 
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when a similar question next arose, some 
two or three years later, the soundness of 
this decision was called in question. The 
result is to be found in the case of Ajodhia 
Parshad wv. Ram Lol (1). . The referring 
order of Tudball, J., in that ease shows 
that he did not question the general principle 
on which the decision: in Wazir Muham- 
mad.v. Hub Lat (5) had proceeded, but 
was of opinion that the actual decision was 
wrong, because the learned Judge of this 
Court had overlooked the fact that the 


words used in section 195 (7) (e), Crimi- 


nal Procedure Code? are “the principal 
Court of original jurisdiction” and not 
‘the principal Court of original civil 


jurisdiction." The Bench of two Judges 
before whom the reference came for disposal 
included the learned Judge who had decid- 


ed the sase of Wazir Muhammad v. 
Hub Lal (5). They virtually affirmed 
the principle for whieh Tudball, J., 


was contending and which is thus stated 
in his referring order:—To find -out 
which is the principal Court of original 
jurisdiction within the meaning of this 
clause, one must look to the nature of the 
ease. Jfitisa criminal case in which no 
appeal lies, then the principal Court of 
original jurisdiction will ba the principal 
Court of original criminal jurisdiotion. If 
ib is a suit in a Revenue Court, where no 
appeal lies, the principal Gourt of original 
jurisdiction, within the meaning of this clause, 
will be the principal original Court of revenue 
jurisdiction.” Obviously, nothing required 
to be decided in this case, or waa in fact 
decided about the jurisdiction of the District 
Judge in respect of sanctions granted or 
refused by a Court of Small Causes. It 
would seem, however, that in course of argu- 
ment a point was raised as to thé effect of 
section 195, sub-section (7), clause (c), 
aforesaid which was the very reverse of 
what had been conceded by both sides, and 
taken for granted by the Conrt, in Wazir 
Muhammad v. Hub Lal (5). Jt was now 
suggested that this olause has no reference 
whatever to the case of the Courts from 
whose deoisions no appeal would "ordinarily 
lie" to any other Court; but applies only 
to questions of sanotion arising in the 
course of what I may call “ unappeable 
proceedings " before Courts “ordinarily ” 
subject to wppeal. This argument found 


INDIAN OASES. 


s 
171 


favour with Chamier, J., and his opinion 
on this point, though scarcely more than 
an obiter dictum So far as the matter then 
before the Court is concerned, is entitled 
to all the authority naturally attaching to 
the opinions of that very distinguished 
Judge. Our attention has been drawn to 
the fact that, in the higher sphere of 
usefulness to which be has since , been 
promoted, Sir Edward Chamier, as Chief 
Justice of the Patna High Court, has re- 
affirmed the same view in Ambica Tewari 
y. Emperor (2), where he had the coon- 
eurrenae of another learned Judge of the. 
sams Court. [n a later case, that of 
Sukhdeo Singh v. District Magistrate of 
Muzaffarpur (3), the same Court has not 
only re-affirmed this position, but has 
carried the prinsiple a step further, holding 
that a Court of Small Causes is itaelf 
‘the principal Court of ‘original jurisdiction’ 
referred to in section 195 (7) (c, Qrimi- 
nal Procedure Code, in respect of suits 
cognizable exclusively by such Court. With 
all respect for the learned Judge who 
arrived at this conolusion, 1 can only say 
that, if it be indeed a necessary corollary 
from the proposition of law affirmed by 
the learned Chief Justice of the Patna 
High Court, then there must be something 
unsound about that proposition itself. The 
same reasoning by which it is sought to 
show that a Court of Small Causes may 
be in some matters “the principal Court 
of original jurisdiction within the local 
limits of whose jurisdiction” it is situated 
would justify, due regard being had to the 
provisions of section 15 of the Code of 
Civil Procedure, the same proposition being 
affirmed about Courts of Mansifs, if not 
abont Éll other grades of Civil Courts. 
By this process of reasoning we might get 
uite a number of Courts within the same 
“local limits,” each claiming to be “the 
prinoipal Court of original" civil "jurisdio- 
tion” for particular purposes. 


While I amon the question of authorities, I 
may as well note that the Calcutta High Court 
is certainly against the view taken at Patna, 
vide Ram Prosad Malla v. Raghubor Malla 
*(6) Chattu Gope v. Budhu Lal (7). In the latter 


(6) 4 Ind. Oas. 6; 37 O. 13; 18 C. W, N. 1088; i 
Or. L. J. 454. 


(7) 36 Ind, Cas, 472; 43 O. 697; 17 Cr. L. J. 504, 
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of these cases the Presidency Small Cause 
Court was held to be subordinate to the 
"High Court, by a process of reasoning 
which would clearly apply to the subordi- 
nation of a Provincial Oourt of Small 
Causes to the District Judge, which sub- 
ordination is indeed taken for granted in 
the earlier of the two rulings. 


I now return from this review of the 
authorities to the words of the Statute itself. 
I do not understand that Sir Edward 
Chamier really differs from the opinion I 
have expressed as to the intention of the 
Legislature in passing section 195 (7) 
of Act No. V of 1898. He thinks that 
the sub.section is badly drafted and fails 
to give effect to the presumed intention 
of the Legislature. The drafting of the 
sestion is certainly open ito criticism. The 
words “that is to say” apparently pur- 
port to introduce some equivalent to, or 
elucidation of, the expression “the Court 
to which appeals from the former Court 
ordinarily lie," but they obviously do nothing 
of the sort. The sub-section itself requires 
to be read with a definite emphasis on 
the word "only," and it is to this word 
that the expression “ that is to say" must 
be referred back: The effect of sub-seotion 
(6), standing alone, would be to confera 
general power of control in the matter of 
granting or refusing sanction upon all 
Courts to which the Conrt granting or 
refusing sanction was “ subordinate.” The 
object of sub-section (7) is, first, to limit 
this power to one single Court of superior 
jurisdiction in each particular case ; secondly, 
to define what the single Court in question 
shall be. If the subordination imposed by 
sub-section (6) was intended to be taken 
away in respect of all orders grading or 
l . refusing sanction passed by any Court from 
whose decisions no appeal would ' ‘ordinarily 
lie”, this would surely have been done in 

plain language. ‘The view of the Patna 
High Court, as I understand it, is that 
this is in fact done by the use of word "only," 

Obvionsly, there is no Court to which appeals 
from a Court of Small Causes “ordinarily lie,” 

and if, “for the purposes of this section," 

a Court of: Small Causes conld "only", 
be deemed to be subordinate to such non- 
-existent .Court of Appeal: from its decisions. 
then there is no “Court left to which -it 


[e o. 


can be " deemed to be subordinate.’ To 
complete the argument, itis sontended that tha 
provisions of clause (7) (c) cannot be read 
so as to affect the above result, because 
they form part of the same sub- section and are 
governed by the words “that isto say.” Ape 
parently the difficulty wonld not haye been 
felt if only clause (c) could be read as: a 
separate sub section, and so removed from the 
fatal inflaence of the expression “that is te 

y." Ido not deny the ingenuity of the 
argument; it is worthy of the keen and 
subtle intelligence of the learned Judge who 
is responsible for it. To my mind the real 
answer is, that the Conrts must read snb- 
section (7) along with sub-section (6) and 
must endeavour to place a reasonable 
construction on all the words of the Statnte. 
Let any one omit clauses (a) and (b) of. | 
sub-section (7), and try to read straight 
on as if clause (e), immediately followed 
upon the words “that is to say:” the inappra- 
priateness of these words to the provisions 
of clause (c) at once becomes apparent. 
It must be remembered alao that the "such 
appeals” spoken of in clauses (a) and (2) 
are the appeals which "ordinarily lie." in 
my opinion, therefore the use of the word 
“only” in sub-section (7) does not operate so 
as to take away altogether the subordina- 
tion imposed upon any Court by sub-section 
(6), but merely to limit that subordination 
to one single Court whereas it might other- 
wise have extended to two or more, Thé 
words “that is to say’ ' must be interpreted 
loosely aa equivalent to “I will make my 
meaning clear by the following explanations." 
lf these words are so interpreted, no real 
difficulty arises as to the position of clanse 
(e) as‘ part of sub-section (7). The effect 
is that the subordination of a Court of 
Small Oauses to the local High Court, 
which would otherwise be imposed by sub. 
section (6), is "for the purposes of this 
section” done away with, but the subordina» 
tion of the Conort of Small Causes to the 
District Judge, as the principal Court of 
“original _durisdiction” in suits of a civil 
nature, "within the local limits of whose: 
jürisdiotion" the said Court of Small Uauses 
‘is situate,” remains andis affirmed, . 


I would, therefore, allow this application, 
sat aaide the order of the learned District 
Judee, da return the file fo his Court, with’ 
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directions to hear the application against the 
order of sanction passed by the Court of 
Small Causes and to dispose of it according 
to law. 
Wass, J.—T have read the two judgments 
of the Court and entirely agree. 
By tae Court.—The application is allowed, 
the order of the District Judge of Agra is 
: set aside and the case is sent back to the 
District Judge with directions to place it 
upon his list of pending applications and 
dispose of it according to law. 
Application allowed. 


LOWER BURMA CHIEF COURT. 
URIMINAL ÁPPBAL No. 1089 or 1916. 
January 11, 1917. 

Present; —Mr. Justice Ormond and 
Mr. Justice Parlett. 

NGA CHIT YE alias HLA PAW 
THU-— ACOUSED— APPELLANT 
versus 


EMPEROR— RESPONDENT. 
Criminal Procedure Code (Act V of 1808), ss. 342, 
864— Cross-examination of accused, whether permissible. 
A Court has no power to cross-examine an aocused 
in order to test the truth of his story. [p. 174, col. 1.] 


Appeal from the order of tbe Sessions 
Judge, Arakan, dated the 15th October 1915, 
passed in Sessions Trial No, 28 of 1916, 

. JUDGMENT 

ORMOND, J.—On the 9th December 
1299 one Nga Chit Ye at Tauktaludaung 
had an altercation with his brother-in-law 
and next door neighbour, Manng Hla Aung, 
and hacked him with ada killing him on 
the, spot; hecut Hla Aung’s daughter Ma 
Hin Tha U twise with a da, causing grievous 
hurt, and then chased the accused’s wife 
with the da. He disappeared and the 
accused has now been aonvicted 
murder and grievous hurt. The offences are 
clearly proved and the only question is 
whether the acoused was this | Nga, Chit 
Ye. : , R 


The accused was arrested upon the receipt 
by the Police of an anonymous letter, to 
the effect that a man, when quarrelling, 
boasted that he had killed his parents-in-law 
and wife and wasa daugerous character, 
"The contents of that létter are notadmissible 
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to prove thelfact that there was a man 
who boasted of having killed his relations 
and the ease against the accused ig entirely 
a matter of identification. Nga Chit Ye 
lived at Gangawdaung, which is sloge to 
Tauktuladaung. Upon the death of his 
wife he removed to Satlet in Akyab: be 
then married the eldest sister of the deceased 
wife and then went to Tauktuladaung— 
where he built a house next door to deceased 
and resided there some 6 or 7 years before 
the murder—a hamlet of three houses The 
deceased's wife, the deceased’s daughter and 
the deceased's son swenr that the accused is 
the murderer; so does the village headmau of 
Gangawdaung who married a sister of Nga 
Chit Ye's wife; so does the witness Mi Ein 
Tha U with whom Nga Chit Ye and his 
wife used to stay at Kyaukpyu. Al] these 
perscps identified him at once when paraded 
or sbown- with the exception of the 
deceased’s wife who seems to have hesitated 
at first, Nga Chit Ye's wife, In Shwe Mo 
before the Sessions Tria] only recognised 
accused by his hands; but in the Sessions 
Court she says definitely he is her husband 
Maung Chit Ye, who ran away from 
Tauktuladaung. She saya she js able to 
recognise him now because her eyes have 
got well, but thatin the lower Court and 
at the Police Station her eyes were sore 
She does not remémber tha tattooing marks 
her husband had. At the Sessions trial when 
she was told io go close to the accased 
and look at him the accused whispered 
something to her, which was not heard 
either by the Court or by her— so she says: 
but such condzucton the part of kana ad 
cannot be taken as an admission of hig 
identity. The deceased's wife says that the 
accused’g tattoo marks are like those of Nga 
Chit Ye’s but sbe did not Specify beforehand 
apy marks whereby she could identify the 
man. San Baw Aung, 10 house Gaung, and 
Tha Hla U, village headman of Madegyun. 
Gang» wdaung failed to identify the accused 
Shwe U Me. who is said to be a sister of 
Nga Chit Ye, says she had a brother N 
Chit Ye but bas not seen him since he nie 
5 years old and says she does not kno ; 
ihe Accused, but this witness upon hbr Uva 
a@dmission is shewn to be untruthfol a d 
unreliable. Evidence was given to pos 
that at the Police Station when ihe aaa l 


was shown to this witness 
1 she wept and 
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embraced him and called him brother: but 
her conduct isnot admissible in evidence 
except for the purpose of discrediting her, 
There is no evidence as to the conduct 
of the accused on that occasion; and if 
there were, it would not be admissible as 
an admission against the accused; because 
jt would not amount fo 
incriminating statement by the accused 
made tothe Police. The accused states that 
he was born at Nyaungbauk,  Taungup 
Township, and at the age of 5 went to 
Ywamabyin  Myobaung, Akyab district; 
and when he was 853 his father, mother, 
sister, wife and sister’s child all died of 
cholera at Ywamabyin; he then went away 
with a phongyi named Tha Dwe and 
became a phongyt at Taungup where he 
has resided for thelast 20or 21 years, He 
calls 5 witnesses, who all say they think he 
came 20 years ago, or more, to Taungywa 
and became a phongyz and left the priesthood 
6 years ago and married and settled’ down 
at Payi. Payt is about 2 miles from 
Taungup and about half a mile from 
Tanngywa. Taungup apparently includes 
both those places. His last witness at 
first said that the accused came to 
Taungywa when he (the witness) was 
village headman and that he! was appointed 
village headman 16 years ago by the 
Myook U Po Myit=-whish would show that 
the accused went to Taungywa after the 
date of his murder, He then says he made 
a mistake in saying he was headman at 
‘the time. The evidence of these witnesses 
clearly cannot be relied on to shew that the 
accused went to Tanngywa prior to the date 
of the murder. 


The accused said in the Magistrate’s 
Conrt that he could show witnessés about 
his stay at Taungup, but he did not 
think there would beany one who would know 
him at Ywamabyin ashe had left that 
place a very long time ago. The Court has 
no power to cross-examine the accused in 
order to test the truth of his story, bnt if 
this were a caseof mistaken identity, it 
is impossible to suppose that the accused 
could not have produced good evidence to 
shew the truth’ of his story, vizą, that hg 
lived for over 30 years with his parents at 
Ywamabyin (where he married: before going 
to Taungywa. And the fact that he has not 
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done so, justifies the presumption that his 
story is not true [section 114, illustration (g), 
Evidence Act}, for the prosecution haye produc- 
ed all the available evidence and have estab- 
lished à complete oase against him. 

Ín my opinion there can be no reasonable. 
doubt that the accused is the man who 
murdered Maung Hla Aung in December 
189). I would dismiss the appeal and confirm 
the sentence of death. T. 

,Parzurt, J.— As there is no evidence as to 
accusad’s condust on the occasion when Shwe 
U Me is said to have embraced him, I 
think ib unnecessary to decide as to the 
admissibility of such evidence had it been 
offered, i 

I concur in dismissing the appeal. 

5 Appeal dismissed. 


` ALLAHABAD HIGH COURT. 
CRIMINAL Revision No, 429 or 1917, 
June 23, 19.7. 
Present:——Mr. Justice Walsh, , 
BABU RAM—Appuicant 
Versus : 
EMPEROR  Orrosrrg Parry, 

Criminal Procedure Code (Act V of 1898‘, s. 476— 
Disivich ^ Magistrate acting in executive capacity— 
Order for prosecution, whether legal sanction ov order 
under s. 316. 

A Commissioner having received a complaint against 
& Patwari sent it to the Collector and District Magis. 
trate for disposal. The latter sent the file to his 
subordinate and asked him to take evidence and 
report whether there was a prima facie case against 
the Patwari. The subordinate reported that there 
was nothing in the complaint wherenpon-the District 
Magistrate allowed it to be dropped, and ordered the 
prosecution of the complainant under section 182 of 
the Penal Code: 

Held, that the District Magistrate was nob acting. 
in his judicial capacity and that his order was neither 
2 legal sanction nor a valid order under section 476 
of the Criminal Procedure Code. [ p. 175, col. 2.) 

Criminal revision from an order of the 
Sessions Judge, Farrukhabad. 

Mr.. Mohan Lal Sandal, for the Appli- 
cant. : 

Mr. B. Malcomson (Assistant Government 
Advocate), for the Crown, 

JUDGMENT.—This is’ a perfectly clear 
case now that I have got the materials. 
There is no judicial order at all dismissing 
the case against the Patwari. As far ag 
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1 can ascertain, there has been no judicial 
hearing of the oase. What happened was 
that the Commissioner on the 21st of 
Desember 1916 sent the complaint to the 
Collector and District Magistrate for dis- 
posal. Of course that means disposal in any 
way the Magistrate thinks right. He might 
enquire into the plaint and decide that 
there was nothing in it and, therefore, 
refrain from any judicial proceeding. He 
might, on the other hand, think that there 
was some substance in it and direct the 
ordinary proceedings to be taken and be 
continued to judgment. What he did was 
to .send the file to his subordinate and 
ask him to take the evidence produced 
by the applicant and also of the Patwari and 
his witnesses and report whether there was 
a prima facie case against the Patwari. 
The subordinate officer reported on the 
12th of March 1917 and recommend- 
ed that the complaint should be dis- 
missed. The Magistrate knew better than 
to dismiss the complaint. He was not exer- 
oising a judicial function at that stage 
at all. He could not deal with the matter 
as & Judgeand he could not dismiss the 
complaint in the sense of arriving at a 
judicial determination. He did what anybody 
in his position would have done as an execs- 
tive officer. There being a report that there 
was nothiug in the complaint, he allowed it to 
be dropped. There is no order of his Court 
disposing of the complaint. He took a 
strong view of the complaint and wrotean 
order that it was a flagrant case of complaint 
against an official, and he ordered the pro- 
secution of Babu Ram under séotion 182 
of the Indian Penal Code and sent it to 
the Subordinate Magistrate for disposal. The 
Sessions Judge upon the question before 
him as to whether that was a sanction 
justified by law, the offence being one 
which could only be prosecuted after pro- 
per sanction had been obtained, held that 
it wag an order under section 476 of 
the Criminal Procedure Code. That is 
the only point whioh comes %efore’ me. 
Whether it was an order which the 
District Magistrate could legally make undere 
some other power , have no idea; but I 
am quite satisfied that the Sessions Judge 
is wrong in saying that the District Magis- 
trate could make it under section 476. [ 
think the Sessions Judge felt himself in 
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considerable difficulty in working section 
476, and he pat in his order what may 
be desoribed as a plausible case for it, 
viz.:—lhe District Magistrate does not say 
that he proceeds under section 476, but 
all the facts were evidently before him. An 
order under section 476 cannot be made 
by a Criminal Court unless the offence 
alleged was either committed before it or 
brought to its notice in the course of a 
judicial proceeding. I am quite satisfied 
that the facts of this case are not within 
section 476. The application must be granted 
and the order quashed. I simply declare 
that the order of Mr. Alexander of the 
lith of March 1917 was neither a legal 
sanction nor a valid order under section 476, 
I confine myself to that. 
Order quashed. 


LOWER BURMA CHIEF COURT. 
Criminal Revision No, 68A oy 1917. 
May 28, 1917. 
Present:—Mr, Justice Maung Kin. 
EMPEROR—Pxrosecuror 
versus 


NGA TUN KAING—Acooszn, 

Penal Code (Act XLV of 1860), ss.376, 511~Attempé 
to commit rape—Boy of 12 years, whether can be guilty 
of offence, ` 

A person physically incapable of committing the 
offence of rape, e. g., a boy of twelve years, can yet bo 
held guilty of an attempt to commit ib. [p. 176, col. 1.] 


Oriminal revision of the order of the 
Special Power Magistrate, Myaungmya, 
dated the 19th December 1916, passed in 
Criminal Regular No. 177 of 1916, 

ORDER.—The accused, a little boy of 
twelve, has been found guilty of an attempt 
to commit rape upon a little girl of four. 
The girl’s parts were found to be bruised. 
The accused was convicted of an attempt 
to commit rape. In Hngland the rule at 
Common Law is that a boy under fourteen 
is under a physical incapacity to commit the 
offence of rape and that is a prawumplio 
juris et de gure and Judges have from time 
to time refused to receive evidence to show 
that a  partionlar prisoner was in fact 
capable of committing the offence. In Reg. v. 
Willams (1) the prisoner being under the 


(1) (1898) 1 Q. B. 320; 62 L. J. M. C. 69; 5 Re 186; 
41 W. R. 382. 
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age of 14, i£ was held by Lord Coleridge, 
C. J., Hawkins, Cave, Day & Collins, JJ., 
that he was entitled to be acquitted of having 
had carnal knowledge of a girl of 13 but that 
he was guilty of an indecent.assault. But the 
question whether the boy would have been 
convicted of an attempt at rape was ex- 
preasly left an open question by Hawkins 
and Day, JJ. The former said: “I do not 
assent to the notion that a boy cannot be 
convicted of an attempt to do that which 
the law says he eannot do.” ; 


In India, there seems to be no ruling 
except in the unreported ease of Gopala 
‘ama, which is quoted in Ratanlal’s Law 
of Crimes at page 76% from Unreported 
Criminal Cases 865. The volume cited is 
not available. There it is ‘stated to have 
been held thata person physically incapable 
of committing the offence of rape cannot 
be held guilty of an attempt to commit 
it. The point to consider is whether that 
view is correct. 


in Queen v. Ramsarun Chowbey (2) Turner, 
J., says: “To constitute then the offence of 
attempt under this section 511, there must be 
an aot done with the intention of committing 
an offence, and for the purpose of commit- 
ting that offence, and it must be done in 
attempting the commission of the offence.” 

Having regard to the above definition and 
to the fact that it is not necessary to 
prove emission in a charge of rape, but only 
penetration, 1 think the offence committed 
was an attempt to commit rape. 


Conviction npheld. 
(8) 4N. W. P. 46. 


.UPPER BURMA JUDICIAL COMVIS- 
SIONER'S COURT. 
ORININAL RxvisroN No. 350 or 1917. 
June 1, 1917. 
Present; — Mr. Rigg, A. J. C. 
EMPEROR— PROSECUTOR 
l i versus 


. NGA PO-MYA axp ANOTHER— Á CCUSED. * 
Criminal Procedure Code (Act V of 1898), ss. 342 
864, 537—Ewamination of accused, necessity 
Omission, effect of. 


of— 
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A Magistrate is bound to examine the accused 
under the provisions of sections 342 and 864 of the 
Code of Criminal Procedure, and the omission to do 
so is fatal to the validity of the trial, 

The provisions of section 342 are imperative and 
failure to comply with them is not a mere irregularity 
curable under section 537 of the Code of Criminal 
Procedure, 


JUDGMENT.—The conviction in this 
case must be quasbed. The accused did not 
admit that they had committed criminal 
trespass by entering upon the lend in 
dispute, They claimed that they had leas- 
ed it from the owner, 


After the evidence for the prosecution 
had been recorded, the Magistrate was 
bound to examine them under the provi- 
sions of sections 342 and 364 of the Code 
of Criminal Procedure. His omission to 
do so is fatal to the validity of the trial. 
The provisions of section 342 are imperative 
and failure tocomply with them is not a 
mere irregularity cureble under section 
537 of the Code of. Criminal Procedure. 
Moreover. so far as ean be ascertained from 
the diary of the record, the accused were 
never given an opportunity to produce  wit- 
nesses on their behalf. 


The District Magistrate has commented 
on the irregularity of the method of trial 
in this ease. The Magistrate fixed the case 
for the 2nd of December at Pakokku, but 
proceeded to the village where the land 
was situated on the 30th of November 
without giving any notice to the: Advocates, 
and pronounced judgment on the 2nd of 
December. 

The convictions and sentences are set 
aside, and a re trial is directed. The fines 
that have been paid will be re-funded. 
Conviction set aside ; Retrial ordered. 
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PATNA HTGH COURT. 
FULL BENCH. 
Letters Parent APPEAL No. 48 of 1917. 
July 24, 1917. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, Mr. Justice Chapman, 
Mr. Justice Mulliek, Mr. Justice Roe and 
,  - Mr. Justice Jwala Prasad. 
JANKI SINGH —DeFENDANT—APPELDANT 
` versus 
Mahant JAGARN ATH DASS— PLAINTIF — 


Responpeanrt. 

Bengal Tenancy Act (VIII B. C. of 1885), ss. 4, 116, 
Sch, III, Art. 1 (a) —Non-occupancy right in zerait land, 
accrual of—Ejectment-~Limitation—Interpretation of 
Statutes — Heading of Chapter, value of. 

Per Curiam (Chapman and Jwala Prasad, JJ., dis- 
senting) —Seotion 116 of the Bengal Tenancy Act 
is no bar to an accrual of non-occupancy right in 
zerait land, and a suit to eject a tenant of zerait 
land on the ground of expiration of the term of 
his lease should be brought within six months from 
the expiration of the term as provided in Schedule 
III, Article 1 (a), of the Tenancy Act, [p. 178, col. 2; 
p. 179, col. J.J 

Per Jwala Prasad, J.—The headings prefixed to 
sections or sets of sections can be used for the purpose 
of interpreting the meaning, scope and intention of 
. Bengal Statutes. [p. 187, col. 2.] 

The classification of tenants in section 4 of the 
Bengal Tenancy Act is not exhaustive. [p. 189, col. 
2 


: History of non-occupancy tenancy discussed. 


Letters Patent Appeal from a decision of 
Mr. Justice Atkinson, in Second Appeals Nos. 
1297.98 of 1915, dated the 7th February 
1917, reported ss 39 Ind. Cas. 389, affirming 
those of the Additional Subordinate Judge, 
Mongbyr. š 

Mr. Shivnarain Bose, for the Appellant. 

. Mr. Sultan Ahmed and Syed Muhammad 
Tahir, for the Respondent. 


JUDGMENT. 

OHAMIER, ©. J.—This appeal arises out of 
a suit brought by the respondent Jagarnath 
Das for possession of 6 bighas 8 cottas 18 
dhurs of land, which were held by the appel- 
lant and another under a lease for a term 
of nine years which expired on May 31st, 
1912. It wasfound by the Court of first 
appeal and it is now admitted that the land 
in question is zerasi, that is, the proprietor’s 
private land within the meaning of Chapter 
. XE of the Bengal Tenancy Act. The suit 
was brought on December 5th, 1912, a little 
more than six months after the expiration of 
the term of the lease. The only question 
which we have to decide in this appeal is 
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` whether the suit is barred by limitation, 


The Munsif *and the Subordinate Judge held 
that the suit had been brought within time 
and their view was accepted by & learned 
Judge of this Court. Article I (a) of Sche- 
dule III to the Bengal Tenancy Aot pro- 
vides thata suit to eject a non-occupancy 
raiyat on the ground of the expiration of 
ihe term of his lease shall be brought 
within. six months from the expiration of the 
term. The appellant contends that the suit 
is governed by this provision and is, there- 
fore, barred by limitation. The plaintiff- 
respondent contends that the appellant was 
not a non-oceupaney rayat at all within the 
meaning of the Bengal Tenancy Aot and 
secondly, that even if he was a non-occu- 
paney raiyat, Article 1 (a) of Schedule IIL 
does not apply to the present case. 


I am unable to hold that the 
appellant was not a non-occupancy raiyat 
of the land in question. He was 


admittedly a tenant within the meaning of 
rection 3, sub-section 3 of the Bengal 
Tenancy Act. Section 4 of the Act provides 
that there shall be for the purposes of the 
Act certain classes of tenants, namely, 
tenure holders, razyats and under-ratyats and 
the following classes of  vazyaís, namely, 
ratyais holding at fixed rates, occupancy 
raiyats and non-oscupancy ratyats. The 
appellant was certainly not a rayat holding 
at a fixed rate or an occupancy raiyat. 
Prima facie he was a non-occupancy raiyat, 
I am aware that it has been held in some 
cases that section 4 of the Bengal Tenancy 
Act is not exhaustive, but if appears to me 
that there can be no doubt that the appel- 
lant was a non-occupancy raiyat. There 
are provisions in the Bengal Tenancy Act: 
outside Chapter VI, which refer to “non- 
occupansy ratyats” and which appear to apply 
to razyats of zeratt land. Chapter VI deals 
exclusively with non-occupancy ratyats. The 
framers of the Act evidently intended that 
Chapter VI should be applied to vazyats 
holding zerazí land, but as it was part of 
the polieg of the Act to enable a , landlord 
to prevent raiyats from acquiring rights 


against him in his zerat land, they 
provided by section 116 of the Act 
that nothing in Chapter VI shall 


"apply to a. proprietor's private land, known 
iu Bengal as khamar, nij and nij-jote 
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and in Biharas zerait, nij, sir or kamat,where 
any Buch land is held ander a lease for a term 
of years’ or under a lease from year to year. 
Previous tó 1907 there was in Chapter VI 
of the Act a section 45, which provided 
that notice ‘should be served upon a non- 
occupancy raiyat whom the landlord 
wished to eject and that suit for ejectment 
should be instituted within six months 
after the expiry of the term for which the 
hon- -occupancy tenant held the land. Section 
116 ofthe Act excluded the operation of 
section 45 in the case of a proprietor’s private 
land, with the result, that the period ‘of 
limitation ‘prescribed by section 45 did not 
apply ‘to a suit like the one now before 
us. By Bengal Act I of 1907, section 45 
was repealed and the second part of it, that 
is to say, the part relating to limitation, 
was replaced by Article 1 (a) of Schedule 
III. The result of the amendment appears 
to be that the operation of Article 1 (a) of 
Schedule TII is not excluded by section 
116 in the case of zera?í land. This view 
was. taken by Mookerjee and  Beachoroft, 
JJ., in Ganpat Mahton v. Rishal Singh (1) and 
by Newbould, J., in Dwarkanath Ohowdhury 
v.. Tafazar Rahaman Sarkar (9). In the 
last. mentioned case Newbould, J., said: “By 
taking the provisions of section 45 out of 
Chapter VI and putting them into the 
Schedule, the Legislature, whether intention- 
ally or not, has compelled the landlord to 
bring a suit for ejectment of a tenant of 
khas khamar 
his lease within six months." The decision 
of Newbould, J., was reversed on appeal 
under the Letters Patent by Woodroffe 
and Chaudhuri, JJ. The judgment of the 
Court was delivered by Woodroffe, J., who 
said:;' Reliance also is placed on the amends 
ment of the heading under Chapter XI 
of the Bengal Tenancy Act. In that head- 
ing. there has been inserted ‘non-accrual of 
occupancy and  non-occupancy rights, I 
think we may look at this heading for the 
purpose of interpreting the sections mention- 
ed above, and on this it is contended on 
behalf of the appellants that the defendants 
holding khamar lands are not included in 


wW 33 Ind. Cas. 978; 20 C. W. N. 14. 
(2) 39 Ind. Cas. 64; 20 0. W. N. 1097; 440. 267, 
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the term non-occupaney raiyat within the 
Schedule. ‘I think that this argument has 
force and I hold that the suit is accordingly 
not barred.” 


I take it that the learned Judge intended 
to hold that a raiyat of a  proprietor's 
private land could not be a non-oocupancy 
raiyat within the meaning of Chapter VI 
or Schedule III of the Act. I am unable 
to accept this view, for section 116 of the 
Act prevents the application of Chapter 
VI to vaiyals of a proprietor’s private 
land £n two cases only, namely, where such 
land is held under a lease for a term of yeara 
and where it is held under a lease from 
year to year. In my opinion it is reason- 
ably elear that except in those two oases 
Chapter VI of the Act was intended to 
apply to ratyats ofa proprietor's private 
land and that such ratyats may be non- 
occupancy  vazyaís within the meaning of 
the Aet. ; 


Tt was contended, however, that even if 
a rayat of a proprietor's private land isa 
non-oceupaney raiyat, Article 1 (a) does rot, 
apply to such a suit as the one now before 
us. It was urged that the only provision 
in the Act entitling a landlord to eject a 
non-occupancy raiyat on the ground of the 
expiration of the term of his lease is coon- 
tained in section 44 of the Act, that Article 
1 (a) applies only toa suit brought under 
section 44 (c) and that as the present 
suit cannot have been brought under section 
44 (c), Article 1 (a) does not apply at all. 
It must be conceded that the present suit 
was not brought under section 44 (c) of the 
Act, but no provision of this kind was 
required to enable a landlord to bring a 
suit to eject his tenant on the expiration 
of the term for whióh the tenant held 
his land. Those provisions of the Act which 
apply to’ non-ocoupancy tenants appear to 


` apply to raiyats holding  proprietor’s private 


land, except where the application of those 
provisions is excluded by the Act as. for 
section 116. The Bongal 
Tenancy Act applies to a proprietor’s private 
land and it appearsto me that a suit by a 
landlord to eject a non-oacupanoy raiyat . 
of "a proprietor's private land on the ground 
of the expiration of the term of hia lease is 
* governed by Article 1 (a) of Schedule IIT of 
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the Bengal.Tenaney Act. In-this- connection 
I-woald refer'to Article 3 of Schedule III, 
which provides a special period of limitation 
for a suit:;to recover’ possession of land 
claimed by the plaintif as a raiyat or 
under-raiyat, There is no special provision 
in the Act expressly authorising a raiyat 
who has been wrongly ejected by his land- 
lord to bring a suit to recover possession of 


the land. Butnosuch provision was requir- , 


ed to enable a tenant to bring a suit to 
recover possession. It has never been 
suggested that Article 3 of Schedule III 
is a dead letter merely because there is no 
express provision in the Act authorising 
a tenant to sue for. recovery of posses- 
sion of land from which he has been wrongly 
ejected by his landlord. Similarly I am 
unable to hold that Article 1 (a) dces not 
apply to the present suit merely because 
there is ‘no express provision in the Act 
authorising a landlord to sue to eject a 
non-occupancy rayat of his private land 
on the expiration of the term of a lease. 
I think it is doubtful whether the Legislature 
intended by the amendments made in 1907 
to compel a landlord to sue for ejectment 
of a tenant of his private land within six 
months of the termination of the lease held 
by the tenant, and it may be that the 
result of holding that a raiyat of zerait 
land is or may. be a non-oeeupaney raiyat 
* will be that landlords will be placed in 
a less favourable position than the framers 
of the Act intended, but we must take 
the Act as we find it and on a considera- 
tion of the Act as it now stands, it appears 
to me that the 
is that Articole 1 (a) of Schedule III applies 
to such a suit as the one now before us. 
I would, therefore, allow this appeal, set 
aside the decisions of the Courts below 
and dismiss the suit with costs in all 
Courts. 

OnmaPMAN, J.—Prior to the Rent Act of 
1859, raiyats were divided into two classes, 
khudkasht and patkasht, ^ corresponding 
roughly to the present olasses of occupancy 
and non-occupaney raiyats. Neither class 
included tenants of the zemindar’s zerait 
or demesne [Phillips Land Tenures, page 239, 
Thakooranee Dossea v. -Biskeshur Mookerjee (3) ]. 


` (È) B. L, R. Sup. Vol. 202 at p. 280; 3 W, RB. 
Act X-Rulings 29, 
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. The. Act of 1859 did not abolish the names 


khudkasht. and patkashi (see Bengal Aot 

VIII of 1865). The Act of 1859 defined 

for the first time the manner in which a 

right of oceupanoy could be acquired and 
the vernacular terms gradually fell into 

disuse. The Bengal Tenancy Act of 1885 - 

with which we are now concerned provided 
. the new term “non-ocoupancy raiyat” as a 
sonvenient ‘symbol for the remainder of the 
ratyats for whom it was desired for the first 
time then to create rights. 

In my opinion a tenant in zerazt is prima 
facie not a raiyat: 

(1) because he has never been so regarded; 
and 

(2) because he neither has rights of 
oesnpaney nor has been vested with the new 
non-occupansy rights. 

The classification of tenants in section 4 
of the Bengal Tenancy Act is "for the pur- 
pose of the Aot." The purpose referred to 
is apparent from the headings of Chapters 
TIL to VII, which immediately follow. The 
purpcee for which the classification is made 
is to introduce the definition ‘of the rights 
of the various classes of tenants, and that 
purpose is exhausted when the definition of 
these rights is completed in Chapters III 
to VII. Chapter XI is headed non-acerual 
of occupancy and non-occupancy rights, and 
deals, therefore, with the  cireumstances in 
which such rights shall not accrue. A 
consideration of the provisions of the Act 
would make it clear that no purpose of the 
Act is .gerved by placing a temporary 
cultivator whois not to have the rights of 
a non-occupansy raiyat under avy of the 
classes mentioned in section 4. If, however, 
it is thought desirable to classify tenants in 
zeratt, they may be called tenure-holders as 
was done py the Calcutta High Court in 
Second Appeal No. 2626 of 1904 in the case 
ofa cultivator holding fakóana land and 
in Bandhu Acharja v. Nathni Bahar Singh 
(4) in the case of a cultivating tanki- 
dar °? 


For “the purpose” of saying that non- 
occupancy righ s shall not accrue in the case 
of a tenancy in zeraz, section 116 merely 
says that Chapter VI shall not apply and 
some difficulty no doubt arises from. the 


(4) 7 C, L. J. 480, 
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fact that there are one or two scattered 
‘provisions on the subject of non occupancy 
Taiyais which are not in Chapter VI. I 
do not, however, attach importance to 
this in the present connection, having re- 
gard to the heading of Chapter X1 “non- 
accrual of’ non-occupancy rights”, which 
indicates “the purpose of” the Chapter, the 
heading of Chapter VI and the first section. 
Section 41 indicates that Chapter VI was 
designed to be exhaustive on the subject of 
non-occupancy ratyats. L hold by reference 
to the heading of Chapter XI, that by 
saying in seotion 116 that Chapter VI does 


not apply, it was meant that the tenant . 


should not be regarded as a non-occupancy 
raiyat. A heading may be used with con- 
siderable freedom to extend the meaning of 
a section which follows it. 


The significance of the words “non-accrual 
of non-oceupaney rights” is enhanced when 
it is remembered that these words were 
added to the heading in Chapter XI, at 
the «ime that Article. 1 (a) was added to the 
Schedule. The object of the simultaneous 
change in the heading must have been to make 
it clear that the reference to non-occupansy 
ratyats in Article 1 (a) was not. meant to 
include -the tenants dealt with in Chapter 
XI. 


It should be noted in this connection 
that the classification in sections 4 and 
5 was not intended to be scientific or 
precise. For instance, the classification 
does not inelude the case of a co-sharer 
holding land subject to payment to his 
co-proprietor under section 22. There are 
several other kinds of tenants not easily 
placed under any of the classes. If the 
classification be treated as a series of 
precise definitions the Act will be misinter- 
preted. As an example I may” refer to 
the case of Bhutnath Naskar v. Monmotho 
Nath “Mitra (5), in which by tne applica- 
tion of precision the result was obtained 
by one of the Judges that a raiyati at 
fixed rates is not a protected interest, a 
conclusion which I am entirely unable to 
accept. It is obvious that in order to 
render the Act intelligible, sections 4 and 
5 must be applied with a reasonable 

. 
n 2 Ind, Cas, 675; 13 O, W. N. 1025; 11 0. L.J. 
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amount of elasticity and this is apparent 
from the use of the word “primarily” and 
the reference to custom in seotion 5. 

To apply the Article 1 (a) to the tenants 
referred to in section 116 would clearly tend 


` to defeat the obvious purpose of Chapter 


XI, which is to afford some substantial 
protection to the proprietors of zerait. 


That this purpose will be defeated will 
be evident if the result of applying Article 
1 (a) to section 116 is considered. Under 
the law as it stood before the amendment 
of 1907 which introduced Article 1 (a), ` the 
main protection conferred by section 115 
in respect of zerait was that on the 
expiry of an oral or written lease the 
tenant in zeraif could épso facto be ejected 
at any time up to twelve years after the 
expiry of the lease. If the effect of Article 1 
(a) isto reduce the limitation from twelve 
years to six months there remains little, 
if any, special protection for the proprietor 
of zerait. The only distinctions remaining 
between a tenant in zerazé and a tenant 
in land not zerazt will be the following:— 

(1) To enable the proprietor of zeradt 
to eject on the ‘expiry of a lease, the 
lease need nót be written or registered. 

(2) An agreement to enhance will not 
require registration. 

But on the other hand, 

(8) a tenant in zerait will not be 
liable to ejectment for failure to pay rent 
unless this remedy is provided for in his 
lease; and 

(4) will‘ not be liable to ejectment for 
refusal to agree to enhancement. 

I cannot believe that the elaborate 
provisions of Chapter XI would have been 
framed if the only privilege it was intended 
to confer on the proprietor of zera?é was 
the use of unregistered documents. 

Thé view I bave taken is also con- 
sonant with what has alwags been held 
in regard to zera (Regulation VIII of 
1793). True zerait belongs to the semiadur 
(section 6, Act X of 1859) as distinguished 
from the rest of his. estate, hie rights in 
which are subject to the rights of his 
z'aiyats. (See Regulation VII ot 1799, seotion 
15, and the Great Rent Case passim.) Zerait 
land is not raiyati land [Thakooranee 
Dossee v. Bisheshur Mookerjee (8)], although 
the zemindar may lose his rights in it by 
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treating ib as if it was raiyati. But if he 
lets it for a term or from year to year, 
it remains his own and the tenant of it is 
not a raiyat. The custom under which a 
tenant of zerait is not a ratyatis a custom 
recognised in the Act of 1859. It was 
again recognised in the Act of 1885, by the 
expedient of placing all raiyati rights in 
two Chapters and then saying that those 
Chapters shall not apply to zeraií. 
was recognised in the statement of the 
objects and reasons of the Act of 1885 
and in the account of that Act given in 
the Bengal Administration Report, 1892 93 
(see page 93). It is recognised in Mr; 
Finueane's Tenaney Act published in 1904. 
See also section 129 of the Chota Nagpur 
Tenancy Act, 1908. The custom is 
recognised also by a series of decisions both 
of the Sadar Diwani Adalat and of the High 
Court, a series which includes the Great Rent 
Oase of 1€65 and continues till the decision 
of the present question by Woodroffe and 
Chaudhuri, JJ., in 1916. The series of pre- 
cedents is unbroken save for the obiter dictum 
of Mookeriee, J., in 1914, a dictum which 
itis impossible to revoncile with his con- 
sidered judgment in Jonab Ali v. Rakibuddin 
Mallik (6), where he held that a tenant 
in zeraté is neither an occupancy nor a 
non-occupancy raiyat. 


Again, it is impossible to apply Article 
l (a) as it stands to tenants in zerait in 
a satisfactory manner. There is no difficulty 
in applying the Article to a non-occupancy 
raiyat who enjoys the rights provided for 
in Chapter VI. Six months after the 
expiry of his registered lease, though he 
cannot be ejected upon the ground of 
the expiry of his lease, he can be ejected 
upon other grounds provided for in 
section 44, for instance, upon the ground 
that he has failed to pay arrears of rent. 
The application of Article 1 (a) in the case 
of a tenant of zerait would be by no means 
so simple. The following views are possible 
as to his status after the expiry of six months 
from the end of his lease if Article 1 (a) 
applies to him: — ` 

First, there is the view that Chapter VI 
then becomes applicable to him. I hesitate 
to concur with this view [Bhugwan Bhagut 


(8) 1 0, L. J. 803 at 8075 9 C. W. N, 571, 
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v. Jug Mohun Roy (7)]. There is in the 
alternative the view that he then becomes 
entirely immune from ejectment, a view which 
would defeat the express provision in ses- 
tion 116 that he shall not have a right of 
occupancy. There is another possible view 
that he is liable to ejectment upon any 
grounds provided for in his lease, and there 
is a fourth possible view that he is a tenant 
from year to year upon the terms of his 
lease and that the right to eject continues to 
recur at the end of every year and to expire 
at the endof six months from the end of 
every year. I am confident that if the Legis- 
lature had intended Article 1 (a) to apply 
to a tenant in zera? they would not have 
left the matter in this nebulous condition. 


I would, therefore, hold that Article 1 (a) 
does not apply tothe present case and dis- 
miss the appeal. 

This judgment is merely an amplification 
of the judgment of Woodroffe, J., in Dwarka- 
nath Chowdhury v. Tafazar Rahaman Sarkar 
(2), with which Chaudhuri, J., concurred. 

Mottics, J.—I agree with the view taken 
by the learned Chief Justice, 
` I think the first point for consideration is 
whether the Bengal Tenancy Act applies at 
all to a proprietor’s private lands. I am 
quite satisfied that the answer to this is in 
the affirmative. Under the Permanent Settle- 
ment Regulation (Regulation VIII of 1793, 
sections 37 and 39) no land was recognised 
as 8 proprietor's private land which was not 
such on the 12th August 1765, the date of 
the assumption of the dewani, and there is 
no law recognising the creation of such lands 
since that date. Although the distinction 
between these lands and the razya:? lands 
of the eouptry was at the time of the Settle- 
ment a well established one and although 
there may be some doubt whether these lands 
as well as chakran lands (section 41 of the 
Regulation) were taken into account for 
assessing the revenue of the zemindari, yet it 
is quite clear that both these classes of land 
were annexed to the malguzart lands and 
were made responsible for the revenue. (See 


° sections 37 to 41.) What reason is there for 


holding that itis not open toa zemindar to 
create ravyatz interests in bis private lands? . 
There is nothing in Act VIII of 1885 to. 


(7) 20 W, R, 308, 
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support such a view, on the contrary section 
'116 of the Act clearly contemplates the ac- 
quisition of oecupaney rights under certain 
circumstances and, if of occupancy rights, 
“then why not of non-oceupanoy rights also? 


It is urged that section 4 of the Bengal 
Tenancy Act is not exhaustive: and that a 
raiyat of zeratt lands belongs to a class by 
himself, who is not covered by the classifica- 
tion into ratyats at fixed rates, occupancy 
-raiyats and non-occupancy ratyats. Now 
although there are authorities which say that 
the definition of a ra/yat is not exhaustive, 
there is to my knowledge no arthority which 
ssys that the classification is nat exhaustive. 
‘All that the authorities say is that section 4 
rather describes than defines a raiyat and 
that itis not exhaustive only’ to the extent 
that a cultivator who may prima facie answer 
‘the qualifications of a raiyat may really turn 
out to be a tenure-holder. The scheme of 
‘the Act is to determine the relations between 
etltivator and landlord in every inch’ of 
agricultural land, and for that purpose it 
divides the former into classes set ont in 
section 4 and declines to recognise any rights 
or liabilities in relation to the landlord except 
those enjoyed by or imposed upon those 
classes. For this reason the Aot omits 
settled razyats from the classification, although 
‘by section 20 it defines such a raiyat. The 
‘Act intends. that as a settled,razyat must be 
either an occupancy or non-occupancy raiyat, 
or & raat at fixed rates, it is unnecessary 
to make a separate class, for him. A sulti- 
vator may be a settled raiyat on zerazí lands 
but as such he has no rights. 

Reliance has been placed upon Sheo Nandan 
Roy v. Ajodh Roy (8) and on Jonab Ali v. 
Rakibuddin Mallik (6), for the purpose of 
showing that there can be no ooctpaney or 
non-oceupaney ratyais in zeratt or chakran 
lands. Now although at page 550 of the 
first of these cases, there is an observation to 
the effect that occupancy or non-oceupancy 
rights cannot be acquired in zerait lands, 
that expression pf opinion was olearly obiter 
and not necessary to the decision of the case. 
‘Indeed as an absolute proposition of law it is 
incorrect. The point which their Lordships 
were econcerned to decide was that no tenapt 


€ (8) 26 C. 540; 3 C. W. N. 836; 13 Ind, Dec. (x, x.) 
950. 
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brought upon the land bya thikadar holding 
under the proprietor under a lease for a 
term of years can acquire rights of occu- 
panoy for the reason that the thtkadar 
could not create any interest greater than 
bis own, and in coming to this conclusion 
their Lordships declined . to extend the 
doctrine of Binad Lal” Pakrashi v. Kalu 
Pramanik (9) to zeratt lands and held 
that a tenant inducted by such a thikadar 
could not claim raiyati rights in zeratt 
lands the primary character of which was 
that the proprietor should be in 
possession. In the other cuse too a like 
view was expressed by Harington, Bodilly 
and Mookerjee, JJ., in regard to chaukidart 
chakran lands. It is obvious that the 
Jearned Judges never intended to lay down 
the rule that non-oecupaney rights can- 
not be acquired in zerazt lands; for 
Ganpat Mahton v. ishal Singh (1), one of 
these same learned Judges, namely, Mooker- 
jee, J., expressed the clear opinion that a 
non-occupancy raiyati interest could be ac- 
.quired in zerazt lands and was subject to 
the operation of Article 1 (a) of Schedule 
III of the Bengal Tenancy Act. 
^ There is, therefore, in my opinion, no 
ground for the contention that the nature 
of the land will bar the, operation of 
section 4 of the Bengal Tenancy Aot. 

This view is also supported by the history 
of the legislation on the subject. The 
classification of ratyats into ratyats at fixed 


‘rates, ' occupancy ratyats and non-occupancy 


raiyats was made for the first time by Aot 
of that Act 
provided that the rule that a raiyat who 
has cultivated land for a period of twelve 
years has a right of occupancy in the land, 
so long as he pays the rent payable on 
account of the same, does not apply to 
khamar, nij-jote or sir lands belonging to the 
proprietor when let by him on a lease 
for a term of years or from year to year. 
The Act nowhere ‘stated that a raiyat 
cultivating,a proprietor’s private land was 
not a non-occupancy, raiyat, and in this 
„respect the Amending Act of 1869 (Act 
"VIII B.C. of 1869) does not appear to 
have made any substantial alteration. Such 
a raiyat was apparently liable to ejectment 


(9) 20 C. 708; 10 Ind. Dec. (N. s.) 471. 
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. any time within twelve years on expiry of his 
lease. He was also liable to have his 
rent enhanced upon service of notice. So 
in Janoo Mundur v. Brijo Singh (10) it was 
held that a landlord, seeking to obtain ‘an 
enhanced rate of rent on account of nij- 
jote land held by a tenant without a right 
.of occupancy had no right to obtain a 
judicial enhancement upon the footing of a 
notice under Act VIII (B. C.) of 1869. 
His right according to section 8 was to 
make his own terms with his tenant, or to 
turn him ont of occupation. : 
Considerable diversity of opinion, however, 
began to arise on the point whether the 
raiyat was entitled to ask for an adjudi- 
gation of fair and equitable rent, and one 
of the purposes of enacting Act VIII of 
1885 was to put the status of non-oceu- 
paney ratyats on a more satisfactory basis 
in this and other matters. To this end 
the two principal changes introduced were 
(1) that a non-oscupancy raiyat could be 
ejected at the will of his landlord ‘only 
‘if he was admitted into occupation under 
a registered lease and then only after 
service of six months’ notice to quit, and 
upon suit being brought within six months 
after the expiration of the lease, and (2) 
that a non-oscupancy raiyat who objected to 
pay an enhanced rent could have his rent 
fixed -by the Court; if he refused to pay he 
could be ejected. ] 
: The position of ratyats in zerait lands 
was not materially altered, for we find that 
the provisions of the old Act were practi- 
cally reproduced in section 116, which was 
enacted in the following terms :— 

Nothing in Chapter V shall confer a 
right of odeupancy in, and nothing in 
Chapter VI shall apply toja proprietor’s 
private lands known in Bengal askhamar, 
nij or nij-jote, and in Behar as zerait, m, 
sir or kamat, where any such land is held, 
under a lease for a term of years or under a 
lease from year to year.” 


And it is to be observed that the benefi- 
oial provisions of Chapter VI which 
ameliorated the position of non-oocupangy 
ratyats were: excluded from operating in 
geraté lands held undera lease fora term 
of years or from year to year. i 


(10) 22 W. R. 548. 
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In 1907 the section was amended and 
the heading “record of proprietor’s private 
lands" was changed into “non-acerual of 
occupancy and nou-occupancy rights and 
record of proprietor’s private lands.” In 
the body of the section the area saved 
from the operation of Chapters V and VI 
was widened by the inolusion of lands 
acquired under the Land Acquisition Act 
and lands: belonging to the Government 
within a Cantonment. At the same time 
section 45, which was one of the sections 
in Chapter VI, was wholly repealed. That 
section provided for the service of notice 
and six months’ limitation. : The result of its 
repeal was that in suits for ejectment of 
non-occupancy razyats, on expiry of their. 
leases, service of notice was done away 
with on the ground that it was unneces- 
sary and difficult to prove and the provision 
as to limitation was put into Schedule III, 
Article 1 (a). 

The question .is, what is the effgot of 
the repeal on the words " nothing in 
Chapter VI shall apply to a proprietor's pri- 
vate lands ?” : 

In order to construe the words it is, 
certainly not necessary to read them as 
meaning no ratyats shall acquire non-ocou- 
pancy rights ina proprietor’s private lands 
held for a term of years. The amendment 
of the heading does to some extent assist 
the contentjon of the respondent before us, 
but in the absence of any authority I do 
not think the words of the heading should 
be allowed to affect the construction of 
the section. ` 

In my opinion the body ‘of the seetion 
means that the rights snd liabilities of. 
non-oceupanoy raiyats in the matter of 
paying ¿he rent agreed between them and 
fheir landlord (section 42), enhancement 
by registered agreement (section 43), eject- ` 
ment (section 44), conditions of ejectment: 
on the ground of refusal to agree to enhance- 
ment (section 46) shall not be enforced in 
the case of razyats of private lands. But 
there are other rights and liabilities enjoyed’ 
by and imposed upon non-occupansy ratyats 
by other parts of the Act, and there is 
in section 116 which - excludes 
the operation of those parts of the Act 
from the holdings of non-occupancy razyats 
in zeratt lands held ‘on a lease for a term of 
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years or from year or year. It is quite clear 


. that section 116 itself contemplates that in 


zerait lands both occupancy and  non- 
occupancy rights can be acquired under 
certain circumstances, and if it was the 
intention of the framers of the Act that 
in ,zeraté lands held for a term of years 
or from year to year the cultivator should 
not acquire the status of  non-occupanoy 
raiyat, then they have signally failed to 
carry out that intention. If again their 
intention was to recognize the non-oscupancy 
status of such a cultivator and to leave him 
in the same position as that in which he 
was before 1885, then too has the intention 
failed. Regarded from whatever point of 
yiew the result can scarcely be called 


‘satisfactory and this class of cultivator, while 


excluded from the operation of Chapter VI, 
remains within the purview of the remainder 
of the Act and, therefore, also of Article 
1 (a) of Schedule III. The position appears 
to be this. Now, as before 1885, the land- 
lord dan make successive enhancements but 
the tenant can no longer take advantage 
of the protection offered by section 13 of 
Act X of 1859 or section 14 of Aet VIII 
(B. C.) of 1869; on the tenant’s failure 
to pay an arrear of rent he oan only 
be ejected after decree now, though it 
was otherwise before 1885; and a 
suit for the ejectment of the tenant on 
expiry of his lease must now be brought 
within six months and not twelve years as 


before. 


The learned Counsel for the respondent 
has somewhat ingeniously contended that 
Article 1 (a) is a necessary and inseparable 
part of section 44 and if that section is 


excluded, the Article must also be excluded. . 


In my opinion this contention isnot well 
founded. Article 1 (a) is applicable to 
eyery suit in which it is sought to eject 
a non-occupancy raiyat. It is not limited to 
suits under section 44, which are suits 
brought under the provisions of the Bengal 
Tenancy Act. A  non-oceupanoy raiyat 
whose lease has expired is liable to eject- 
ment.on the general law asone who has be. 
come a trespasser. 

Finally, a reference to section 180 ofthe 
Act which deals with utband: 1aiyats and ° 
raiyats of diara lands does, I think, assist. 
ug in elucidating the offect in section 116 
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of the words “nothing in Chapter VI 
shall apply to a proprietor’s private lands.” 
Section 180, clause 2, runs thus: “Chapter 
VI shall not apply to razyats holding land 
under the custom of utbandz in respect of land 
held by them under that custom.” Although 
the section does notin terms say that the 
raiyat in this case is a non-oscupancy 
raiyat, he reference to Chapter VI implies 
that he is such a raiyat and the framers of 
the section, therefore, considered it necessary 
to provide’ that his rent is liable to be 
fixed by agreement with his landlord 
without the protections of Chapter VI. If 
in respect of such a raiyat Article 1 (a) 
applies, and I see no reason why it should 
not, the Article must also apply to the 
case of the appellant before us. Whether 
the Legislature. in repealing section 45 and 
removing the provision as to limitation to 
the Schedule intended to cut down the 
period of limitation and to apply itto a 
larger class of „tenants, it is not our province 
to speculate. The Schedule was introduced 
for the first time in 1885, before which the 
special provisions as to limitation were 
few and for the most part contained in 
section 30 of Act X of 1859 and section 
27, Act VIII KB. CO.) of 1869. We must in-. 
terpret the law-.as we find it and if the result. 
of the amendment to Act VIII of 1885 is to 
place the landlord in a worse -position 


than was intended, then the only remedg . 


is to amend the law. I am of opinion, 
therefore, that the appeal should be allow- 
ed. 

Rog, J.—Any one having no previous 
knosledge of the subject would say upon 
reading section 4 that for the purposes of the 
Bengal Tenancy Act there are three classes 
of razyats:— 5 
: (a) Ratyats holding either at arent fixed 
in perpetuity or at & rate of rent fixed in 
perpetuity; 

(b) Ratyats having a right of occupancy in 
the land held by them; 

(c) Raiyats'not having such a right of 
occupancy; and would note that these three 
cl@sses are for the saving of ink and 


paper called thereafter raiyats holding at . 


fixed rates, occupancy ratyats and non. 
occupancy  7aiyaís. On reading section 5 
he would note that any one who : 
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(1) eultiyates with his own ploughs, etc., 
and 
(2) holds directly under a proprietor is a 


raiyat. 
He would further note on reading 
Chapter VI that non-occupancy raiyats 


have certain privileges, and on coming -to 
Chapter XI wonld note that those privileges 
do not prevail over a definite contract 
made for the cultivation of proprietors’ 
private lands for a term of years, or & 
definite contract renewed from year to year. 
1f asked what might be the position of a 
raiyat holding under such a definite con- 
tract, he would reply that he was a non- 
occupancy rayat not protected by Chapter 
VI. On reading Schedule III, it would be 
clear to him that for a suit to evict a 
non-oseupancy raiyat who had by holding 
over without permission become a trespasser, 
the limitation was six months from the 
date cf the trespass, On his attention 
being drawn to the fact that section 45 
had been repealed and Schedule III, clause 
(a), substituted for it, he would say that 
this had been deliberately done with the 
purpose of removing the limitation clause 
from Chapter VI. 

But for the high reputation of those learn- 
ed Judges who have taken an opposite 
view I should have felt that there was no 
more to be said, Their view is, I venture 
to think, born of a misconception of the 
Legislature’s jealousy of encroachment upon 
private lands. More than twenty-five years’ 
experience of the working of section 120 
in the Settlement, Sub-Divisional and Civil 
Courts has taught me that when once a 
proprietor. has let out what he claims to 
be private lands, it is almost impossible for 
him to prove that they are private lands. 


The old law (section 6, Act X of 1859) 
gave a loophole to the proprietor to deny 
occupancy rights to razyats holding over 
after the expiry of alease for a term of 
years Ib ran:— 


“But this rule does not apply to ser land 
let on lease for a term or year by year.” 


To prevent the argument that a held 
over was equivalent to a letting year by 
year, the Act of 1885 deliberately recast e 
the phrase and section 116 runs: — 

"When any such land is held undera 
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lease fora term of years or under a lease from 
year to year.” 

Section 8 Act X of 1859 ran:— . 

“Ratyats not having rights of occupancy 
are entitled to patias only at such rates as 
may be agreed on between them and the 
persons to whom the rent is payable.” 

That was the position of non-occupancy 
ratyats, until the Act of 1585 gave to all, save 
those inducted undera definite contract to 
cultivation of private lands, the protection 
of Chapter VI. Even for those cultivating 
private lands section 8 was further cut 
down and a proviso added that not only the 
rates but also the term must be a matter of 
agreement. ! 

It cannot be suggested that in these 
amendments of the law there was any desire 
to keep sacred lands claimed as zeratt, ngj, 
sir, or kamat. On the contrary it was deli- 
berately made as difficult as possible to prove 
that the lands were zerazt, and deliberately 
enacted thata tenant taking lands proved 
to be zeratt should have a clear understand- 
ing with the proprietor of the term for 
which he would be permitted to cultivate them, 
Believing this to have been the temper 
of the Legislative Council in 1885 I can 
see no reason for holding that the Council 
in 1907 would, if it had intended to nullify 
in favocr of the proprietor the taking 
of the limitation clause vut of Chapter 
VI into a Schedule, have béen content to 
make this intention apparent by such a 
clumsy expedient as the changing of the 
heading of Chapter VI. Any one not on the 
look out for veiled intentions would imagine 
that the change was merely an amplification 
made because the old heading referred only to 
sections 117—120. The new heading refers 
also to section 116, and is now complete. 

It i® only when words are of doubtful 
meaning that the Courts should look to 
probable intention. Granting that the 
arguments of Woodroffe, J., give reason 
to kelieve that the Act is open to an inter- 
pretation different to that apparent on its 
surface, I am of opinion that the most 
probable intention in placing the limitation 
clause in the Schedule was to limit the 
exercise of the proprietor’s right to evict 
a raiyat cultivating private land» to six 
months. It is a fallacy to suppose that 
there is a hardship in reducing the pro: 


ef 


we 


186 


JANKI SINGH t, JAGARNATH DASS. 


prietor's limitation from twelve years 
to six months. The moment the proprietor 
accepts rent without taking a new agree- 
ment the raiyat is holding over without 
a lease and is protected by Chapter VI. 
No proprietor could be so foolish as to 
leave his private lands in the possession 
of a stranger for twelve years without 
accepting rent. Even the most exorbitant 
decree for mesne profits for three years 
would not balance the loss of twelve years’ 
rent. No sane proprietor would fail to 
sue within three years. In the interest 
of: the raiyat the proprietor should not be 
allowed to tempt him to continue oultiva- 
tion without a title and then not only 
take from him by a claim for mesne profits 
the whole produce of his labour but also 
ruin him by the costs of the inevitable 
litigation. 1f a proprietor has any love for 
his private lands, he should be able to 
make up his mind in six months as to 
what he will do with them. If he is un- 
certain of his love for them it is open to 
him to enter into a new agreement with 
regard to them. If he cares so little 


: about them that he cannot be troubled to 


make definite arrangements for their culti- 


` yation, he deserves that they cease to be his 


private lands. . - : 
, In considering..the intention of legislation 
we-have to consider not the inténtion of 
the Select Committee but-‘those of the 
Counsil. In the Bill of 1907 as laid be- 
fore the Council there was a clause taking 
the procedure for commutation of rentout 
of Chapter V into Chapter VIII. The 
intention was clearly said in the statement 
of objects and reasons to be:—“ Under 
section 40, only occupancy raiyats are allowed 
to apply for commutation. It seems reason- 
able that the same privilege should Be con- 
ferred onvall classes of racyats.” 


This proposal was vetoed by the Council. 
Surely, the Council’s attention having been 
drawn to the effect of the proposal to 
repeal section 40, we must presume that 
it was also drawn to the effect of repealing 
section 45. 

' I am of opinion that the amendment 
made by the Act of 1907 indicates a 
general intention to prevent suits for mesne 
profits against razyats not having a right 
Qf occupancy holding on (or) after the expiry 
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"six months from the expiration 
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of the term of their agreement, and having 
regard to the conditions of agriculture in 
this province feel strongly that this inten- 
tion has been well expressed by the limita- 
tion of a suit in ejectment to a period of 
six months from the expiry of the a2gree-' 
ment. I can find nothing in the Aof to 
indicate that proprietors’ private lands are to 
be protected from this general intention. 

:I would decree this appeal, and dis- 
miss the plaintiffs suit with costs ‘in all 
Courts. 

JwaLA Prasad, J.— This appeal arises 
out of a suit in ejeotment. The Courts 
below have decreed the plaintiff's suit holding 
that the lands were the kamat or zeratt lands 
of the plaintiff landlord and were seitled 
with the defendants for a term cf. nine yenrs 
under a registered kabulyat dated 6th May 
1908, and that the defendants bave no right 
to remain in possession of the lands after the 
expiry of the term of the lease. 

The term of the lease expired on 81st 
May 1912. The suit was instituted on the 
5th December 1912, that is, more than six 
months by four days after the expiry of the 
term of the lease. ; i 

The Courts below have held tbat six 
months’ limitation prescribed -by Article 1 
(a) of. Schedule III ‘of the Bengal Tenancy: 
Aot" does not apply to the case, as the 
lands held by the defendants are the pro- 
prietor’s private lands described as kamat ^ or 
zeraté Yi seotion 120 of the Act. A ES 
' On appeal to thià' Court by defendant 
No. 1 Mr. Justice Atkinson has confirmed the 
view of the Court below, holding that the 
" defendant No. ì in point of law could not: 
acquire in the zerazt lands, of the plaintiff the: 
nion-oceupaney right." - 3 : 

The defendants have preferred a further 
appeal to this Court under Letters Patent 
and repeat their contention that the suit 
is barred by Article 1 (a) of Schedule III. 

The question raised is of the utmost im- 
portance and is by no means free from doubt 
or difficulty. i 


Article 1 (a) of Schedule III requires that 
a suit "to eject a non-occupanoy raiyat 
on" the ground of the expiration of the 
term of his lease ” should be brought within’ 
of the 
term. This Article was for the first time: 
introduced in the Schedule by the Bengal 
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Tenanoy, Amendment Act, I (B. C.) of 1907, 
and has taken the place of section 45 of 
the Act, repealed by the Amending Act. 
Section 45 of the Act ran as follows:— 

“A suit for ejeotment on the ground of 
the expiration of the term of a lease shall 
mot be instituted against a non-ocoupancy 
raiyat unless notice to quit has been served 
on the raiyat not less than six months before 
the expiration.of the term and shall not be 
"instituted after six months from the expiration 
‘of the term.” 

The provisions in section 45 were two- 
fold :— 
' (1) that a, notice shall have bos Served 
not less than six months before the expiration 
of the term; and 
' (9) that the suit for ejectment should be 
"brought, within six months from the expira- 
'tion of the term. 
' The Amending Act repealed the provision 
regarding the notice to quit, but retained the 
provision regarding the limitation for a suit 
for ejectment of non-occupancy ratyats on the 
ground of the expiration of the term of the 
lease. By the amendment in 1907, section 45 
‘was reduced to a simple olanse providing 
limitation for a suit for ejeotment and was, 
therefore, rightly transferred to and included 
in Schedule’ III as Article 1 (a) of the Act 
‘read with section 184 of the Act, which. deals 
‘specially with limitation for suits. ` 

Section 45 occurred prior to its repeal 
n 1907 in Chapter VI headed “non- 
'ooecupanoy ratyats.” Section 116 excludes the 
‘application of Ohayter VI to the proprietor's 
‘private lands if any such land is held 


under a lease for a termof years or under. 


‘a lease from year to year. So there was 
noquestion before 1907 that the limitation 
of six months then provided by section 
‘45 did not apply to a suit for recovery 
‘of possession of zeraté lands held under a 
‘lease for a term of years. 

' The question is whether the aforesaid 
'elause 1 (a) in Schedule III would apply 
‘to kamat or serait lands’ held under a lease 
‘and the period of twelve Years’ limitation, 
‘which prior to 1907. applied to a suit for 
‘recovery of possession of zerazt lands, Would 
‘now be curtailed to six: months applicable to 
suits for ejectment of non-occupansy ratgats.* 


- There is a conflict in the decisions of the 


-Caleutta High Court passed since the afore- 
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said amendment of 1607, vide Ganpat Mahton 
v. Rishal Singh (1), Mookerjee and Beach- 


"eroft, JJ.; Dwarkanath Chowdhury v. Tafazar 


Rahaman Sarkar (2), Woodroffe and Chou- 
dhuri, JJ. 

Woodroffe, J., who delivered the judgment 
in the last case, referred to the insertion in 
1907 of the words non-acorual of occu- 
pancy and non-occupancy rights" in the 
heading of Chapter IX as one of the 
grounds for the purpose of holding that no 
rights of occupancy or non-occupancy can 
accrue in kamat .or zeruzt lands when let out 
for a term of years, . e 

Formerly the heading of Chapter XI was 
“Record of proprietor’s private lands.” The 
words, “non-accrual of occupancy and non- 
occupancy rights" were added. in the heading 
at the same time that the limitation clause 
in section 45 was transferred to Schedule LIT. 

It has been said that the heading of a 
Chapter cannot control an enactment in a 
Statute. The authorities quoted in Maxwell’s 
Interpretation uf Statutes, page 82 (1912) will 
show that the headings prefixed to sections 
or sets of sections have been frequently used 
for the purpose of interpreting the meaning, 
scope and intention of Statutes, 

Lord. Coke (1 Inst. 79) laid down the well. 
known canon that the recital or preamble of 


‘an Act of Parliament is a key for opening the 


meaning and intent of the Act. This canon 
has been applied in Rex v. Bigg (11), 
Hughes v. Ohester and Holyhead Ratlway (19), 
Rayson v. South London Tramways Company 
(13), West v. Gwynne (14) and Union Steam- 
ship Company of Zealand v. Melbourne Harbour 
Commissioners (15). 

- Baro? Channell in the Hastern Counties 
Companies v. Marriage (16) observed as 
follows:— i j 


(11) (1717) 3 P. Wms. 419 at p. 434; 1 Stra, 18; 24 
E 127 : 


(12) (1861) 8 De G. F & J. 352; 45 E. R. 914; 130 
R. B. 166; 31 L. J Ch. 97 at p. 100; 8 Jur. (N. s.) 221; 
7 L. T. 197; 10 W. R. 219. 

i13» (893) 2 Q. B. 304; 62 L.J. Q. B. 593; 4 R. 
522; 69 L. T. 491; 42 W. R. 21; 17 Cox. O. C. 691; 55 
J. P. 20. 

(14) (1911) 2 Ch. 1; 80 L, J. Ch. 578 at 587; 104 L. 

4. 519; 27 T. L..R, 444. 
(15 (1884) 53 L. J. P. O. 59; 9 A. C. 365; 60 L. T. 
337; 5 Asp M. O. 222. 
(16) 1860; 11 E. R. 639; 9 H. L. C. 32-at p. 41; 31 


L? J. Ex. 73; 7 Jur. (N. s.) 855 3 L. T, 60; 8 W. R. 748 
191 R; R. 17. 
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"As might have been expected, the 
enactments contained in the Statute embraces 
various objects or purposes. In different 
parts of the Act there are to be found classes 
of enactments applicable to some special ob. 
ject. Such enactments are in many instances 
preceded by a heading, special no doubt in 
one sense, as addressed to the object or pur- 
pose, but, where not otherwise provided for, 
general in its application to enactments 
passed to accomplish the object. 


“These...headings are uot to be treated as 
if they were marginal notes, or were intro- 
duced into the Act merely for the purpose 
of classifying the enactments. They con- 
stitute an important part of the Act itself, 
They may be read, Í think, not only as 
explaining the sections which immediately 
follow them, as a preamble to a Statute may 
be looked to to explain these enactments, but 
as affording, as it appears to me, a better 
key to the constructions of the sections which 
follow than might be afforded by a mere 
preamble.” 


In the present case where there is an in- 
tentional alteration of the heading it is 
impossible to ignore it for the purpose of 
interpreting the meaning, intention and 
scope of the Legislature in inserting Article 1 
(a) to Schedule III and in adding at the 
same time the heading to Chapter XI of the 
Aet. If. there was any purpose in the 
alteration inthe heading, it was absolutely 
to bar the accrual of occupancy or non- 
occupancy rights in the zerazt or khudkasht 
lands, provided such lands are let out by the 
proprietor under a lease for a term of years 
or under a lease from year to year. 


The alteration in the heading does not 
appear to have been considered in the case 
of Ganpat Mahton v. Rishal Singh (1) referred 
to above. To my mind the heading was 
intended to safeguard against possible mis- 
apprehension in the application of Article ] 
(a) of the Schedule, which did not apply prior 
to the amendment, by expressly adding the 
words to the heading of Chapter XI: "Non- 
accrual of occupancy and non-occupancy 
rights.” The intention of the Legislature can 
well be- gathered by the express words in 
the heading of Chapter XI as being to ex. 
clude kamat or zerait lands from the operation 


of, Article 1 (a) of the Schedule. I am, 


INDIAN CASES. 


‘therefore, of opinion that the limitation of 


twelve years is not ourtailed by Article 1 (a) 
preseribing six months! limitation and that 
the Article has no application to the present 
case. 

The condition prescribed bs section 116 


‘of the Act, namely, the letting out of the 


zeraii lands for a term of years is fulfilled 
in this case according to the findings of 
the Courts below, so that the defendants 
mere not non cecupanoy razyats under Article 
l ‘a of the Sctedule but were mere 
trespassers upon the land after the expiry 
of the term of the lease. 

Even irrespective of the heading the 
result to my mind is the same, namely, 
that a person holding the  proprietor's 
private lands such as kamat or zerait would 
not be a non-occupancy raiyat within the 
meaning of Article 1 (a) of the Schedule 
provided the land is let znder a lease for 
a term uf years, or under a lease from 
year to year. In order to arrive at this 
result one has to look to the history of 
legislation on the subject. 

As pointed out by my learned brother 
Mr. Justice Chapman, prior to the Rent 
Act of 1859 there was no such classi- 
fication of raiyaís as occupancy and non- 
occupancy and the ratyats were divided 
into two classes, namely, ‘resident cultivators’ 
and ‘non-resident cultivators.’ The Regula- 
tions relating to the Decennial and  Per- 
manent Settlements scrupulously protected 
the right of landlords or zemindars with 
regard to the lands in their khas posses- 
sion. In Act X of the 1859 and in Act 
Vlil of 1869 the manner in which a right 
of occupancy could be acquired was for the 
first time defined. Section 6 of the Ast 
ran, as follows: — 

"Every raiyat who shall have cultivated or 
held land for a period of twelve years shall 
have a right of occupancy in the land so 
eultivated or held by him, whether it be 
held under a patta or not, so long as he 
pays the rent payable on account of the 
same; but this *ruling does not apply to 
kamat, ntj-jote or sir lands belonging to the 
‘proprietor of the estate or tenure and let 
by him on a lease, for a term, or year 
by year,” 


It was pointed out in ,Bhügwan Bhagut 
v. Jug Mohun Roy (7) "that the express 
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purpose of the Legislature in the seation 
was to prevent the semindar’s rights in this 
particular class of land from being invaded 
or restricted by the growth ofthe occupancy 
rights on the part of the rucyaí to whom 
he had let it for periods equal to or ex- 
ceeding twelve years.” (Pbear and Morris, 
JJ.) The same Judges in Janoo Mundur v. 
Brijo Singh (10) held that a landlord has 
a right ta make his own terms with the 
tenants of niy jote lands as to enhancement 
of the rent and that he has no right to 
haye a judicial assessment at an enhanced 
rate, and that he can turn out the tenant 
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of the occupation if the tenant does not 


agree to the rent proposed by him. They 
further held that a tenant who holds over 
after the expiry of the lease does so on 
the terms on which the land waa let to 
him. 

Similar was the view taken recently by 
Stephen and Doss, JJ., in Syed Khalilur 
Bahman v. Rupan Mehton (17), where they 
held that the tenant defendant had no 
defence to the landlord's action for recovery 
of lands after the expiration of the lease 
in 1896, as he was a mere trespasser on 
the lands which were kamat. In short a 
tenant of a kamat Jand does not acquire 
a right of oceupaney by holding it over 
after the expiry of the lease. 


From the above it is clear that the 
kamat or zeratt lands of the landlord were 
protected under the Acts of 1859 and 1869 
from the accrual of occupancy rights by 
tenants holding for aterm. Non-occupancy 
rights were not dealt with or defined tin 


‘those Acts. In 1885 for the first time 

non-ocsupancy rights were introduced. 
Tenants under the Act of ?885 are 

classified under the following heads “for 


the purposes of the Act,” namely: — 


(1) Tenure-holders, (2)  razyats, (8) 
under-ratyats, and ratyats again have been 
divided into three classes:-~ 


(a) Raiyats holding at fixed rates, (b) occu- 
paucy . raiyats, that is to say, vozyats hav- 
ing a right of occupancy in the land held 
by them, and (c) non-oscupancy raiyats, 
that is to say, razyats not having such a 
right of ocoupanoy. 4 


(17) 12 C. W. N. 486. 


necessarily a settled raiyat, 


. years, 
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The classification of tenants in section 
4 ig not exhaustive. As an instance may 
be mentioned the class of tenants known 
as ‘settled rayate” under section 20. 

It was pointed out in Kuldip Singh v Chatur 
Singh (18) that every occupancy raiyat is not 
though every 
settled raiyat is a raiyat of ocoupancy, as the 
status of a settled raiyat cannot be transfer- 
red and oan only be acquired by holding some 
land asa raiyat in the village for twelve 
whereas an occupancy right may be 
acquired by purchasing & transferable 
occupancy holding. 


Chapter III deals with tenure-holders. 
Chapter IV deals with razyats at fixed 
rates; Chapter V with occupancy rayas and 
Chapter VI with non-osoupancy razyats, 
Thus the rights and incidents of each class 
of ratyats have been dealt with in a separate 
Chapter, those of non-oooupaney in Chapter 
VI. 


Section 116 of the Act is intended to 
exclude the proprietor’s private lan&s*from 


the operations of Chapters V and VI, 
provided the proprietor has taken the 
precaut on indicated by the eoncluding 


words of the section, z,e, when any such 
land is held under a lease for a term of 
years or - under a lease from year to year. 

The words in section 116, namely, “nothing 
in Chapter VI shall apply to the proprietor's 
land” can bear one and only one interpreta- 
tion, that no right of non-ocoupancy can 
arise in lands known as zeruct or kamat 
where su h land is let out by the proprietor 
fora term of years; for in excluding such 
lands from the operation of Chapter VI, 
it was intended that the rights and inci- 
dents of non occupancy raiyats, as defined or 
described in Chapter VI, shall not apply 
to such lanis. There does not appear to be 
any other interpretation, 

While introducing the ‘occupancy rights’ 
in the Act of 1885 the Legislature intended 
that these rights shall nct accrue with 
respect to the proprietor’s private lands in 
the same way as the occupancy rights did 
not accrue in respect of these lands prior 


to 1585. This protection is expressed in 
section 116 of the Act. : 
The history of land tenures in the 


` (18) 20. W. N. ceoii (3025; 80. L, J. 285, 
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province clearly shows that the lands in the 
khas possession of the zemindars or proprie- 
tors were protected by the Legislature from 
any rights of occupancy and non-occupancy 
accruing thereon under certain con- 
ditions as set forth in section 116. The 
Decennial and the Permanent Settlement 
recognized the distinction between the 
proprietor’s khas lands and the lands whieh 
may be said to bethe raiyati stock. 

. Khamarlandsdenotethe proprietor’s private 
Jandsas distinguished from those let out 
to tenants. The khamar lands have always 
been recognized asbeing ina special and 
exolusive sense a private property of the 
gemindar as "distinguished from all the 
rest cultivated or cultivable area which may 
be called razyat? land, and in respect of 
whigh the zemindar’s rights were merely 
to receive a share of the produce or 
aquivalent in money.* It was to protect the 
latter olass of lands that in section 8 of 
Regulation I of 1793 (Permanent Settle- 
ment) it-was deelared as follows:— 

“Tha Governor-General in Council will, 
whenever he may deem it proper, enact such 
Regulations as he may think necessary for 
the protection. and welfare of tha dependent 
talugdars, raiyats and other onltivators of the 
soil,” 

In section 39 of the Decennial Settlement 
Regulation VIII of : 17983, the khamar 
lands 
appropriated to the subsistence of zemndars 
and their families. The distinction between 
.guch lands and the malguzar? or raiyati 
lands was recognized and the former was 
annexed to and assimilated with the latter 


for the purposes of the seonrity of the 


revenue and for such security only 


[Jonab Ali v. Rakibuddin Mallik (3)]. 


The raiyati lands in the Regulations were 
the . lands cultivated by residents of 
villages known as khudkasht ratyats and 
those cultivated by the non-residents 
known as patkasht tenants. The enactments 
passed since the Permanent Settlement are 
all in accordance with the declaration in 
gection 8 of Regulation I of 793 referred 
to above and were directed to the protection 
of the raiyats with regard to the raiyati 
lands as distinguished from the khamar 
"^a Finnsane and Ameer Ali, Bengal Tenancy Aot, 
2nà Edition, pages 933-534, 
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. isa trespasser only on the 


were understood to signify lands . 


[1917 


lands, Rampini, Bengal Tenancy Act, page. 
XII, Introduction. b 

The expression in section 116 has also, 
been held to mean as barring the acquisition: 
of -non-oceupancy rights in proprietors’ 
private lands, wide Sheo Nandan Roy vw. 
Ajodh Roy (8), where it was held that a. 
person brought on the malik’s zerait lands. 
by a lease for a term of years cannot. 
acquire "any rights of ocoupancy or  non-: 
occupancy” on the said lands and that he 
expiry of the: 
lease, and is liable to ejectment. x 

In Damodar Narayan Ohowdhri v. Dalgliesh: 
(19) their Lordships of the Privy Council, dis~: 
agreeing with the Caleutta High Court, upheld. 
the decree of the Court below for possession. 
claimed by the landlord in respect of zeratt: 
lands which were leased to the defendants: 
for a term. The Subordinate Judge had: 
expressly held that “under section 116 the 
defendant is neither an occupancy .or non-' 
occupancy vatyat in respect of the lands.”. 
This statement of the law has not been’ 
taken exception to by their Lordships of. 
the Privy Council while dealing with and. 
affirming his judgment. The effect of all 
the decisions is that the clause in sestion 116 : 
“nothing in Chapter VI shall apply to the. 
proprietor’s private lands” bars the acquisi- : 
tion of non-ocsupancy. rights in respect of 
zerait landa. 

A Court is required to have regard to 
custom in determining whether a person is ' 
a rawat or nob (section 5 of the Act}, No 
custom is more certain than that a tenant in 
zerazt is not aratyet. This custom has been 
recognized in every text-book and in a 
multitude of enactments and decisions, Vide 
also Sir Courtenay Ilbert’s speech on the 
Tenancy Act. 

The Bengal Tenancy Ast does not pur- 
port to be a complete and exhaustive Code ' 
even in respect of the law of landlord and 
tenant, Kripa Sindhu Mukerjee v. Annada 
Sundari Debi (20). A person holding under 
a lease. for a term of years" of the zeraif 
land is not a razyat and will not be governed 
by the Bengal Tenancy Act, but by general 
law. He does not become non-occupancy 

(ID) 9 Ind, Cas. 913; 38 O. 482; 15 O. W. N. 345; - 
9 M. L. T 364; 8 A. L. J. 441; 18 C. L. J. 512; 18 Bom. 
ol, R. 396; (1911Y 2 M. W. N. 182 (P. O.). 

(20) 11 C. W. N. 983 at p. 996; 6 C, L. J. 273; 36 
Q. 34, i S 
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raiyat after the expiry of the lease and is 
B trespasser only. Article 1 (a) of the 
limitation which applies expressly to non- 
occupancy razyaís does not apply to persons 
holding under a lease the proprietor’s private 
lands. Thus apart from the heading added 
to the section, the history of the legislation, 
the object and scope of the Act and the mean- 
ing and true interpretation of the actual words 
used in the Act lead to the conclusion’ that 


thé general limitation of twelve years appli- 


cable to a trespasser under!the general Limita- 
tion Act will apply and that the new clause 
1 (a) does not apply to the case. 
. It cannot be contended that the provision 
barring the acquisition of non-occupaucy 
raiyats ceases to apply when the tenant holds 
over after the expiry of the term of the 
lease. Section 51 of the Bengal Tenancy 
Act clearly lays down that when a tenant 
holds over, -the conditions under which he 
held the land in the last preceding agricultural 
year shall be presumed to continue. This 
is also the general principle of holding 
over. . a 

The authorities on the point noticed above 
both under the old and the new Act clearly 
support the view that when the tenant has 
been brought on the land for a term of years 
under the lease, he isa trespasser on the 
land after the expiry of the lease and can 
be* ejected if the suit is brought under the 
ordinary. law applicable to the eviction of 
trespassers, £.e., twelve years from the expiry 
of the lease. ; 
' For the above reasons I hold that the 
suit is not barred by Article 1 (a) of 
Schedule III of the Act and that the appeal 
should be dismissed. 
: By rue ‘Coort.—That the appeal is allowed 
and the suit is dismissed with costs in all 
three Courts. 

Appeal allowed. 
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PUNJAB CHIEF COURT. 
First Civin Appeat No. 1500 or 1916. 
. November 21, 1916. 
Present;— Mr. Justice Shadi Lal. 
KHAZANA AND OTHERS—APPELLANTS 
versus 
LAKHMI DAS-—PLAINTIFF, AND OTHERS— ` 


Derenpants— RESPONDENTS. 

Guardians and Wards Act (VIII of 1890), s. 7~ 
Appointment of guardian, when to be made—Minor, 
welfare of —Cowrt, duty of. 

The law does uot make it incumbent upon a Court 
to grant every application for guardianship. Tho 
welfare of the minor is the sole consideration in 
deciding whether a guardian should or should not be 
appointed. Lp. 191, col. 2; p. 192, col. 1.] 

Where the dispute is confined to the validity of the 
marriage ofthe minor, and the matter is not free 
from difficulty, the Court, instead of making an 
elaborate enquiry into the rights of the parties, should 
refer them to a regular suit. [p. 191, col. 2.] 


First appeal from the order of the Senior 
Subordinate Judge, Jhelum, dated the 25th 
February 1916, appointing Lakhmi Das as 
guardian of the person of Musammat Bhag- 
wanti, . ` 

Mr. Nand Lal, for the Appellants. e. 

Chaudhri Ghulam Muhammad, for the 
Respondents. 

JUDGMENT.—I do not think that this 
is a fit case for taking action under the 
Guardians and Wards Act. The minor Mu- 
sammat Bhagwanti was undoubtedly married 
to Mangal Sen, and the dispute is confined 
to the validity of the marriage. It ap- 
pears that the father had neglected the 
minor’s mother and also the minor, and 
the question whether in the circumstances 
the maternal grandfather was justified in 
solemnizing the marriage ceremony is one 
which is not free from difficulty. This 
is, however, a matter which should be 
decided in a regular’ suit, and the learned 
Subordinate Judge should have declined 
to make,an elaborate inquiry into the 
righta of the respeotive parties to marry the 
girl. 

. It has been pointed out more than once 
that the law does not make it incumbent. 
upon the Court to grant every application 
for guardianship, vide, inter alia, Hayat Khatun. 
v. Sharm Khatun (1) and Mahant Devi y. 
Madho (2). The welfare of the minor is 


` (1) 26 Ind. Oas. 524; 93 P. R. 1914; 238 P. L, R. 
1914. Me) 
` (2) 31 Ind. Oas. 237; 84 P. R. 1915; 176 P. W. R, 
1916. . . ^ . : "uh 
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the sole consideration in deciding whether a 
guardian should or should not be appointed, 
and in view of the fact that Musammat 
Bhagwanti. expresses her wish to reside 
with the maternal grandfather I am of 
opinion that the status quo ante should not 
be disturbed. ‘Ihe respondent should, if 
so advised, get the question of the validity 
of the marriage settled in a regular suit. 
Accordingly I accept the appeal and’ set 
aside the order appointing the respondent 
Lakhmi Das as the guardian of the 
person of the minor girl In view of 
all the circumstances of the case I leave 
the parties to bear their own costs in both 
the Courts. 
f Appeal aceepted. 


CALCUTTA HIGH COURT. . 
ARPEAL FROM APPELLATE Dacree No. 3387 
or 1915. 

August 21, 1917. 

Present: — Jüstice Sir John Woodroffe, Kr., 
and Justice Sir Shamsul Huda, Kr. 
MAHAMAD IDRIS MEAH-—DEFENDANT — 
APPELLANT 
versus 
MAHAMAD ESAHAK AND ANOTHER— 
PLAINTIFFS — RESPONDENTS. 

Appeal—Order refusing to record eompromise— 
Decision on merits —Remedy. 

Where a Court, after making an order refusing to 
record a petition of compromise filed by the parties, 
goes ontotry the case on the merits and gives a 
final judgment, the remedy of the dissatisfied party 
is to appeal from the order refusing to record thé 
petition, and not from the judgment dealing with the 
case on the merits. 

Appeal against the decree of the District 
Judge, Chittagong, dated the 26th August 
1915, reversing that of the Munsif, 3rd Court 
at that place, dated the 8th April 1914. 
` Babu Chandra Sekhar Sen, for the Appel- 
laiit. 

Babu Probode Kumar Das, for the Respond- 
ents. 

JUDGMENT.—This appeal is based on 
the ground that the Court failed to exercise 
jurisdiction in not recording any order on 
the petition of compromise and that the 
Court of Appeal should have given effect 
to the compromise petition filed by the 
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parties. A petition was filed on the 16th 
July 1915 and on the 22nd Jaly an. order 
was passed which, I think, should be read as’ 
an order refusing to record the compromise. 
The remedy, therefore, of the appellant before 
us was to appeal from that order instead of, 
as he has done, appealing from the final. 
judgment dealing with the case om: the 
merits dated the 26th August 1915, 

The appeal, therefore, fails and is dismiss- 
ed: with costs. 

Appeal dismissed, 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Second Civit, Appear No. 330 or 1916, 
May 10, 1917. 

Present: —Mr. Stuart, A. J. ©. 
CHUNNI AND OTHERS — PLAINTIFFS ~ 
APPELLANTS 
versus 
Musammat ASHRAFAN AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 144— 
Mortgage suit —Preliminary decree for sale— Transfer 
of mortgaged property to stranger—Adverse possession 
—Limitation, commencement of. 

A preliminary decree for sale was passed in a 
mortgage suit in 1899, On 25th May 1901, the 
mortgagor transferred the mortgaged property to x 
creditor, who took it in good faith and got into 
actual possession of it, Subsequently the decree for 
stile was made absolute and the decree-holder 
himself purchased the property at a Court-auction, 
The sale wasconfirmed onthe 9th September 1903 
and the decree-holder got symbolical possession on 
the 9th January 1904. He brought æ suit for posses. 
sion of the property on 23rd December 1916: 

Held, that the suit was barred by time, inasmuch 
as the possession of the transferee from the mort. 
gagor became adverse to the decree-holder from the 
date on which the Court sale in the latter's favour 
was confirmed, i, e., from the 9th September 1908. [p. 
198, col. 1.] 

Appeal from the decree of the District 
Judge, Hardoi, dated the 27th May 19106, 
confirming the order of the Munsif, Hardoi, 
dated the 28th March 1916. | 


Syed Ali Mohammad, for the Appellants, 
The Hon’ble Pandit Gokaran Nath Misra, 
for the Respondents. 


* JUDGMENT. —The point for decision in 
this appeal is with regard to the question of 
limitation only, The plots in suit were 
declared liable to sale by a decree dated the 
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“lth July 1899 passed in favour of Chunni 


against Mehdi Hasan on'the basis of certain 
deeds of mortgage. On 25th May 1901 
Mehdi Hasan transferred the plots to his wife 
by a deed of sale in lieu of dower and she 
entered into possession of them. The transfer 
was, of course, invalid but that flaw does not 
affect the possession by the wife. On 20th 
September 1901 the decree for sale was made 
absolute. On 20th July 1903 Chunni pur- 
chased the property at a Court-auction. “On 
9th January 1904 he got symbolical posses- 
sion. On 28rd December 1915 the present 
suit was instituted. Ashrafan the wife of 
Mehdi Hasan has remained in uninterrupted 
physical possession of the plots since 25th 
May 1901. It is well-known law that as 
against the judgment-debtor himself time 
runs from the date of formal possession given 
to the deoree-holder. But the sase is different 
in the case of a transferee from the judg- 
ment-debtor. This is laid down very clearly 
in Narain Das v. Lalta Prasad (1) and in 
other decisions to which it is not necessary 
to refer. What was the position of Ashrafan? 
She wasa creditor of her husband. She 
had a right to obtain property in lieu of her 
dower. It is not shown that she acted in 
any way fraudulently. She was not in any 
way a representative of her husband. Her 
interests were other than the interests of her 
husband and she obtained possession on her 
own behalf. In these cirsumstances the period 
from which limitation began to run is 9th 
September 1903, the date on which the sale 
was confirmed in favour of Chunni, and as 
the suit was brought on 28rd December 
1915, it was time-barred and has been right- 
ly dismissed. 

I dismiss this appeal. The appellants will 
pay their own costs -and those of the re- 
spondents. 

‘ Appeal dismissed. 


(E) Qo 269; A. W. N. (1899) 50; 9 Ind. Deo. 
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. PUNJAB OHIEF COURT. ° 
Seconp Civit Appeat No. 431 or 1917, 
July 27, 1917. 
Present:—Mr. Justice Broadway. 
KISHAN SINGH—DzxrENDANT— 
` APPELLANT 
versus 

"NUR DIN AND ANOTHER—PLAINTIFFS— 

© " RESPONDENTS. 

Punjab Laws Act (IV of 1872),.8.5—Rule of decision 
in cases where custom is set wp—Custom, proof of—- 
Alluvion .and. diluvion—Right of occupancy tenant 
in submerged, land. 

Plaintiff sued for possession of certain land, alleging 
that he was occupancy tenant of the land 
which had been submerged by river action and that 
it had on re-appearance been taken possession of 
by the defendant. Defendant set up the plea 
that by a special custom an occupancy tenant lost 
his occupancy right in land which became submerged. 
The First Court held that the custom had bden proved 
and dismissed the suit. On appeal the District Judge 
reversed the decree, holding that no special custom 
could be proved inasmuch as the question was 
governed by the Punjab Tenancy Act. The defend- 
ant preferred a second appeal: 

Held, (1) that the primary rule for decisidh sin 
such matters was custom and that the custom set up 
in the case ought to have been adjudicated upon; [p. 
194, col. 1.]* 

(2) that the alleged custom being plainly 
inequitable, very strict proof of its existence should 
be required before it is acted upon. [p. 194, col, 2.] 


Second appeal from the decree of the | 
District Judge, Gurdaspur, dated the 30th 
November 1916, reversing that of the Munsif, 
second class, Batala, dated the Sth July 1916, 
dismissing the claim. 

Bakhshi Tek Chand, for the Appellant. 

JUDGMENT.—The facts of the case ont 
of whieh this &ppeal has arisen are briefly 
as follows:—The  plaintiff-respondent insti- 
tuted & suit against the defendant-appellant 
claiming possession of 16 kanals 13 marlas of 
land situte at Ghanieke Bet in Tahsil Batala 
of the Gutdaspur District. It was alleged 
that the plaintiff had been an occupancy 
tenant of the land which had been sub- 
merged by the river Ravi, that the land 
had emerged again and had then been 
taken possession of by the defendant, who 
refused to give it up. : The defendant set 
up, inter ala, a plea that; by a special 
custom. prevailing on that particular side 
of the river Ravi an occupancy tenant loses 
in the land which 
becomes submerged. The learned  Munsif 
held that this custom had been:established 
and dismissed the plaintiff's suit. 


~ 


' quoted no authority for 
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On appeal by the plaintiff the learned 


District Judge reversed the decree of the 


learned Munsif and decreed“ the plaintiff's 
claim. Against this decree the defendant- 
appellant has preferred this second appeal 
through Mr. Tek Chand, and the plaintiff- 
respondent has appeared in persen. 

"It appears that the learned District Judge 
has held that no special custom as alleged 
coald be proved, inasmuch as the question 
was governed in this Province by the 
Punjab Tenancy Act. He -has, however, 
this‘ proposition, 
He also held that even if such a special 
custom existed, and could be pleaded in 
bar of section 5 of the Tenancy Act, he 
would be prepared to hold that such cus- 
tom was inequitable. Mr, Tek Chand urged 
that the learned District Judge was wrong 
in refusing to give a decision’as to whether 
or not the’ custom pleaded had been 
established, and asked that the case should 
be remanded in order that the lower Ap- 
péliite Court should come to a definite 
finding on the evidence adduced in the 
case which has, at any rate, satisfied the 
learned Munsif. Under section 5 of the 
Punjab Laws Act the primary rule for 
decision in such matters is custom, and it 
seems to me clear that the custom set up 
in this case is one that requires adjudica- 
tion upon. It may be that the custom is 
inequitable, but that by itself would be 
no reason to refuse to act upon it if it could 
be held that it actually existed. Its existence 
has been affirmed by the learned Munsif and 
the learned District Judge has failed to come 
to any finding as to. whether or not it has been 
established on the evidence on the record. 
Dewa Singh v. Bishambar Das (1) is a case in 
which it was held that by custom of the 
village Pakhiwan in the Gurdaspur District, 
an occupancy tenant does not lose his 
right by reason of the land of his hold- 
ing being submerged and is entitled to 
claim his rights on the land being again 
thrown up by the aotion of the river. It 
is clear that the possibility of a custom 
to the contrary being established was re- 
cognised by the learned Judges who decided , 
that ease, In Roshan v. Pohlo (2) it was 
distinctly laid down by the Financial Cem- 


(1) 80 P.-R. 1905; 184 P. L. R. 1905. 
(2) 8 P. R. 1901 Rev; 64 P. L. R. 1901. 
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missioner that while the general rule in 
the Punjab is that:an occupancy tenant 
does not lose his right by reason of the 
Jand of his holding being submerged, a 
custom to the contrary may be proved, but 
such a custom being plainly inequitable 
very strict proof of itd existence should be 
required before it is acted upon. From 
these decisions which were referred to by 
Mr. Tek Chand, itis clear that the exist- 
ence of the custom alleged is one that 
cannot be brushed aside in the way the 
learned District Judge has thought fit to 
do. At the same time the inequitable 
nature of the custom alleged renders it neces: 
sary that very strict proof of its existence 
should be produced. 

I accordingly accept this appeal and set- 
ting aside the decree passed by the learned 
District Judge, return the case to him for a 
decision of the question whether or not 
the custom alleged has been established 
on the record. In coming to a decision 
on this point the remarks in Roshan v. 
Pohlo (2) as to the nature of proof required 
should be borne in mind. Costs in this 
Court will follow the event. 

i Appeal accepted. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 1 
First Civit, Appeat No. 22 or 1917. 
June 8, 1917. 
Present:—Mr. Lindsay, J. C. 
Raja MUHAMMAD ABUL HASAN 
KHAN-——PLAINTIFF—ÀA PPEULANT 
i versus 
SANGAM LAL, MINOR, UNDER THE GUARDIAN- 
snip or Musammat CHAURASI— 
j Derenvant— RESPONDENT, 

Landlord-and tenant—Declaration that defendant is 
not proprietor or under-proprietor, suit for—Cause of 
action—Hjectment proceedings before Revenue Court, 
decision in, effect of —Landlord, position of. 

Where ih ejectment proceedings before a 
Revenue Court the person sought to be ejected asserts 
that he is not a tenant but an under-proprietor, and 
the Revenue Court overrules such assertion, the 
landlord has no cause of action to sue in the Civil 
Court for a declaration that the said person is not 
a proprietor or an under-proprietor. [p 196, col. 1.] 

Appeal from the decree of the Subordinate 
Judge, Gonda, dated the lst December 1916, 
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The Hon'ble Mirza Samiullah Beg, for the 
Appellant. . 


“The Hon'ble Pandit Gokaran Nath Misra, 
for the Respondent. 


.JUDGMENT.—I think the judgment of 
the lower Court in this case must be upheld 
and this appeal must be dismissed. The 
suit was one for declaration and the neces- 
sary facts to be considered are as follows. 
The plaintiff-appellant, who is the talukdar 
of the Birwa Mehnon estate, issued notices 
of ejectment against a number of persons 
who were holding lands situated within 
the ambit of that. taluka. One of ,the 
persons to whom a notice of ejectment was 
addressed was the present defendant.respond- 
eut Sangam Lal. Sangam Lal and the 
‘other persons to whom the notices , were 
directed all brought suits in the Revenue 
Court to contest the notices, Sangam Lal, 
the present defendant, asked for the cancella- 
tion ofthe notice on the.ground, amongst 
others, that he was an under-proprietor of 
the plots ,mentioned in the notice. The 
case was.tried and a long judgment was 
delivered by the Assistant Collector who 
dealt with the case. He came to the con- 
clusion that Sangam Lal had no under-pro- 
prietary rights in the lands described in 
the notice; but he set aside the notice issued 
by the talukdar on the ground that it was 
premature and that the statutory period of 
Seven years was stil running. In the case 
of other persons to whom similar notices 
had been given the notices were upheld and 
these tenants thereupon appealed to the 
Commissioner of the Fyzabad Division. In 
some remarkable way or other the present 
defendant Sangam Lal and two other per- 
Sons whose cases were similar to his seem 
to have filed appeals, although the decrees of 
the Court of first instance were in their 
favour. The learned Commissioner of 
Fyzabad Division dedlt with all the cases 
en bloc and eventually determined that the 
notices should be set aside,on the ground 
that prima facie all these persans to whom 
the notices were directed had  under-pro- 
prietary rights. The talukdar then appealed 
to the Board of Revenue and the decision 
of the Board of Revenne was delivered on 
the 5th November 1915. There were }4 
cases in all before the Board. It was 
pointed out by the learned members of the 
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Board in the case of Sangam Lal and one 
or two others that in reality they had no 
right to go tothe Commissioner in appeal 
and that consequently so faras they were 
concerned, the decision of the learned Com- 
missioner to the effect that these persons 
had prima facie under-proprietary rights in 
the land described in the notices was an 
incompetent judgment inasmuch as the Court 
had.no jurisdiction to deal with any such 
question, The result, so far as the cases of 
Sangam Lal and the others who were similarly 
situated were concerned was that the learned 
members of the Board held that the Com- 
missioner's judgment regarding the under- 
proprietary rights was of no effect so far 
as they were concerned. The Board restored 
the order of the first Court, the result being 
that the notices of ejectment to Sangam 
Lal and those who were situated like him 
were held to have been properly set aside 
merely on the ground that the seven years’ 
period had not expired. The present suit 
has been brought against Sangam Lil «by 
the talukdar, for a declaration that he holds 


no proprietary or under-proprietary rights . 
in the land regarding which the notice of: 


ejectment had been issued. The allegations 
in the plaint are to be considered carefully 
with reference to the cause of action which is 
alleged. In the second paragraph of the 
plaint it is stated that.. when Sangam Lal 
brought his suit in the Revenue Court to 
contest the issue of the notice of ejectment 
he put forward a plea that he held under- 
proprietary rights. A reference is also 
made in this paragraph of the plaint to the 
effect already mentioned, namely, that the 
Assistant Collector found that Sangam Lal 
had no under-proprietary rights. In the 
third paragraph of the plaint a reference is 
made toehe judgment of the learned Com- 
missioner of tke  Fyzabad Division. A 
further reference is made to the decision of 
the Board of Revenue dated 5th of Novem- 
ber 1915. Regarding this latter judgment 
it is alleged in the plaint that the Board 
decided that "apparently Sangam Lal had 
an under-proprietary right in the said lands,” 
and it was for this reason that the notice 
of ejectment issued by the plaintiff was dis- 
missed. After what I have said regarding 
the terms of the judgment of the Board of 
Revenue, it is manifest that this is an en- 
tirely erroneous exposition of what was de- 


^ 
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éided by the members of the Board of Revenue. 
It was distinctly found in the judgment 
that the Commissioner’s remarks regarding 
the under-proprietary rights possessed by 
Sangam Lal were of no effect whatever and 
could not be treated as in any way amounting 
to a decision which would be binding upon 
either party. As I have already said, the only 
result of the judgment of the Board of Revenue 
was to-restore the decision of the Court of 
first instance which, so far as this question 
of under-proprietary rights is concerned, 
was in favour of the ¢alukdsr and not against 
him. In the fifth paragraph of the plaint 
it is alleged that the cause of action accrued 
on the 5th November 1915, that is to say, 
the date of the decision of the Board of 
Revenue. From all these allegations set 
cut in the plaint the necessary inference is 
that the cause of action which the plaint- 
iff was setting up in this declaratory suit 
was the decision of the Board of Revenue, 
dated, the 5th of November 1915, the 
suggestion being that that was a decision 
which was adverse to him as talukdur and 
threw a cloud on his title. The learned 
Subordinate Judge has dismissed the plain- 
tiff’s declaratory suit on the ground that 
the facts which are set out as the cause 
of action in the plaint do not disclose any 
right to sue. In my opinion that decision 
is a perfectly correct one. It is quite true, 


- as has been argued here on behalf of the 
appellant, that. the defendant Sangam Lal 


did contest the notice of ejectment on 
the ground, inter alia, that he was an urder- 
proprietor of the lands in question, but 
this assertion made by Sangam Lal in 
those ejectment proceedings is not put for- 
ward in the plaint as the cause of action 
upon which this declaratory relief is being 
sought. On the contrary I have*made it 
quite clear that the cause of action which 
is set out is the so-called adverse decision 
of the Board of Revenue. The learned 
Subordinate Judge has referred toa Bench 
ruling of this Court reported as Maheshar Par- 


\ shad v. Babu Muhammad Ewaz Ali Khan (1). 


There it was pointed out that it is not the mere 
allegations made by a tenant in ejectment 
proceedings which constitute the real cause 
of actión for a declaratory suit of this 


e (1) 70. 0. 872, 
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kind, but the fact that ‘a Revenue Court 
has in consequence of those assertions de- 
livered a judgment adverse to or throwing 
some cloud upon the title of the landlord. 
“This decision of a Bench is binding on me 
and I fully approve of the principle which 
is laid down in it. It is not to be supposed 
that the talukdar is entitled to harass his 
tenants by hauling them before the Civil 
Court in suits of this kind, merely because 
assertions of the possession of under-pro- 
prietary rights had been set up in ejectment 
proceedings. Where such assertions are made 
and are overruled by the Revenue Courts 
with the result that the cloud cast upon 
the talukdar’s title is dispersed, it cannot 
.be held that it is still open to him to 
resort to the Civil Court for the purpose 
of having affirmed a title which the judg- 
ment of the Revenue Court has not assailed 
in any way. In sich circumstances no 
Civil Court would, in my opinion, be justi- 
fied in exercising its discretion in the ' 
plaintiff's favour so as to grant him such 
declaratory relief. For these reasons I think 
the judgment of the Court below is per- 
fectly correct, and I ‘dismiss this appeal 
with costs. 
Appeal dismissed, 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp CiviL Apppat No. 321 or 1916. 
June 28, 1917. 

Present: —Mr. Kanhaiya Lal, A. J. C. 
NAGESHWAR DATT RAM AND OTRERS— 
PLAINTIFFS— APPELLANTS 
versus 
CHHEDI SINGH AND OTHERS— DEFENDANTS, 
RADHIKA DATT RAM—PzariwTIFF No..1 

— RESPONDENTS. . 

Limitation Act (IX of 1908), Sch. I, Art. 144— 
Adverse possession — Waste land—Cutting grass— 
Landlord, right €f. 

Fugitive acts of possession committed now and 
then or at some period during the year do not amount 
tf an ouster of the landlord from his proprietary 
rights, unless some adverse title is set up within the 
knowledge of the landlord, [p. 197, col. 2.] ; 

Cutting grass growing:on waste land from time 
to time does not constitute adverse possession. [p. 
197, cal. 2.] 4 
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Appeal from the ,decree of the District 
Judge, Gonda, dated the 9th May 1916, 
confirming that of the  Munsif, Utraula 
(Gonda), dated the 10th April 1916. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Appellants.  - 

Syed Zahur Ahmad holding brief of Syed 
Nabi Ullah, for Respondents Nos. 1,3 and 5. 

JUDGMBNT.—-The plaintiffs are the 
superior proprietors of the village Asar- 
tha. The defendants hold certain under- 
proprietary plots in Mahal Kudrahe, which 
forms a part of the said village. The 
dispute in the present case relates to the 
waste land forming No. 2 khasra and measur- 
ing 12-99 acres, where wild grass grows. 
The defendants say that they, have been 
cutting grass from that plot for more 
than 12 years and have acquired an under- 
proprietary right therein by adverse posses- 
sion. The plaintiffs claim possession of the 
same and damages, alleging that the de- 
fendants wrongfully ont grass growing 
therein in January 1915 and took possession 
of the land. 


The Courts below have dismissed the 
olaim, holding that the defendants have ac- 
quired under-proprietary right by adverse 
possession for more than 12 years. That 
finding is not based on the oral ‘evidence 
adduced in the case, for neither of the Courts 
attached any value to it. The Court of first 
instance actually disbelieved it, and the 
lower Appellate Court also disregarded it 
and rested its decision practically on the 
documentary evidence adduced in the case. 
It appears from the copies of the khasras 
filed that in 1305 Fasli the plot in dispute 
was shown as having high grass and was 
entered as in the possession of the defend- 
ants or their predecessors-in-title. Between 
1305 and 1318 their names do. not appear in 
the revenue papers. In 1318 the defendants 
were recorded asin possession of the land joint- 
ly with the superior proprietors, and a similar 
entry occurs in the khasra of 1320 Fasli. 
Reading that evidence with the admission 
made by one of the witnesses adduced by the 
plaintiffs, that the’ defendants have been 
taking a portion of the grass for a long 
time previous, it might safely be said, as 
the Courts below have found, that the 
defendauis have enjoyed some «ort of benefit 
from tbis land, or at-gll events utilized a 
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portion of it by removing grass from it from 
time to time. 

But physical acts of that nature in the 
case of waste lands are not sufficient to 
constitute adverse possession or entitle the 
defendants to claim under-proprietary title 
thereto. As pointed out in Thakur Sheo 
Narain Singh v. Bodal Singh (1), the superior 
proprietor is presumed to be in possession 
of the waste lands of the village, and 


evidence of physical acta of enjoy- 
ment and user, indicative of possession 
on his part, is not necessary. Where he 


sues for possession against a trespasser who 
has exersised such acts continuously for a 
long time, prima facie evidence of his posses- 
sion within 12 years may be needed, but in 
the case of waste lands, that may be sup- 
plied by the fact that he has been collect. 


. ing rents in the village about such plots 


as were under his cultivation or may be 
presumed from the entry of his name in 
the revenue papers. It is not always 
possible for a landed proprietor to “keep 
strict control over the waste lands stand- 
ing in his village, and  eultivators very 
often graze cattle or remove grass withont 
the landlord either noticing it or caring 
to prevent them doing so, for the grass 
may not be to him of much value. But 
the eultivator cannot acquire an, adverse 
title by fugitive acts of possession committed 
now and then or at some period during 
the year, and unless any adverse title is 
set up within the knowledge of the land- 
lord, they do not amount to an ouster of 
the landlord from his proprietary rights. 
In Ram Saran v. Prithipal Singh (2) 
it was accordingly held that the landlord 
could not be called upon in these circum. 
stances to establish his possession within 
limitatiof and that the burden of proving 
the under-proprietary title or adverse possos- 
sion would be onthe defendant, inasmuch 
as having regard to the nature of the 
proprietary right it would be presumed that 
the former had been in possession. In Sheikh 
Muhammad dlam v. Raghbir Singh (3) the 
landlord was similarly presumed to be in 
possession of the waste land from the fact that 
be was in the rent-collecting possession af 


Q. C. 33, 
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the village, ‘and in  BHatpal v. Bipin 
Chandra Ohatterji (4) casual acts of cütting 
wood in a large tract of jungle or occasional 
acts of cultivation were heid mot to amount ta 
an ouster of the owners: possession: 

The Conrts below were, therefore, not 
justified in concluding from the facts 
established that the possession’ of the 
defendants was adverse or that they had 
acquired ^ under-proprtietary right. The 
issues framed by the Court of first instance, 
though not strictly in proper form, were 
sufficiènt to cover the points in dispute 
except in regard to the damages claimed: 
The learned Counsel, who appears for the 
plaintiffs-appellants, points out that the 
defendant No.1 admitted in the Court of 
first instance that the grass was ‘worth 
Rs. 30 or 40 and that he is content to 
accept the smaller of the two figures. 

The appeal is, therefore, allowed and 
the claim decreed for possession of-the plot 
in -déspute and Rs. 30 damages with pro- 
portionate costs here and hitherto. The 
defendants will, in the ‘circumstances, Bone 
their own. tosta throughout. 

This decree will not affect any” right tó 
graze cattlein the land in dispute which 
the defendants might otherwise possess, 

Appeal’ allowed. 

/4) 4l Ind, Cas. 80; 4 O. L. J. 354. 


PUNJAB CHIEF COURT. 
Civin Revision Petition No, 237 or 1917. 
July 23, 1917. 
* Present; —Mr. Justice Leslie Jones. 

ISHAR DAS AND oTHERS—PLAINTIFFS— 

PETITIONERS ° 
versus 

ALI ROSSA— DeFENDANT— RESPONDENT. ? 

Provincial Small Cause Courts Act (IX of 1857), s., 
25— High Court, powers of, icope of —Finding opposed ` 
to evidence— Revision, tnterference in. 

The powers conferred upon the High Court by 
section Z5 of the Small Cause Courts Act, although 
discretionary, are of the widest description. (p. 199, 
col 1] 

Hira Bhagat v. Gobind Ram, 03 P. R. 1897; Poona 
City Municipality + Ramji Raghunath, 21 B. 250; 11 
Ind. Dec «N.s 1:9, followed. 

Where, therefore, in a suit for recovery of money 
due ona balance of account a Smal) Cause Court 
arrived at 2 finding entirely opposed to due: evidence 
on the segar; 
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Held, thatasthere had been a miscarriage of justice, 
the decision of the Small Cause: Court was liable 
to be sét aside in revision. [p. 199, col. 1.]. 


Petition, under section 25 of Act IX of 
1887, for revision of the decree of the 
Judge, Small Cause Court, Amritsar, dated 
the 6th December 1916, dismissing the 
claim, . 

Bakhshi Tek Chand, for the Petitioners. 

Rai Sahib Lala Mot? Sagar for Mr. Nend 
Lai, for the Respondent, 

JUDGMENT.—The plaintiff alleged that 
he had hed accounts with the defendant 
extending over a period of three years, 
during which time Rs. 981 had been 
advanced and Rs. £77 re-paid. He sued for 
ihe balance with interest. f 

The plaintiff produced his books which 
included the vokar, suhay and khata bahi 
and himself swore to tbe advances made - 
and to the accuracy of his books. He 
also ‘produced five witnesses, who testified 
either to the fact that the plaintiff had, 
dealings with the defendant or to the 
fact that the former had made demands 
from the latter, who promised to pay him 
on a later date. 

The defendant in his pleas’ stated that 
the plaintiff had had dealings with his 


brother but not with’ himself. In’ the 
witness-box he merely stated that he 
had had no dealings with the plaint- 


iffa and that a false “claim had been 
made against him because he had orice 
given evidence against the plaintiff. He 
produced no witnesses and his statement 
that the plaintiff had had dealings with 
his brother was denied by the plaintiff 
on oath. 

The Subordinate Judge held that the 
plaintiff's own evidence wasunreliable, because 
the defendant had once given evidenod 
against him and also that the evidenca 
was insufficient to establish the defendant’s 
liability. 

The plaintiff has now preferred a peti- 
tion for revision to this Court. 

Counsel efor the respondent has not 
attempted to argue the case on its merits, 
but he bas cited Ganapathi Pillai, In ve, 
(1), in which it was held , that, “even: if 
a finding of fact arrived at by the lower 
Court is entirely opposed to the evidente 


(1) 15 Ind. Cas, 186; (1912) M. W. NI 181; 
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on the record, the High Court has no 
power to interfere on revision.” The ruling 
in question, however, gives no reason for 
the view therein taken; and there .are 
numerous rulings to the effect that the 
powers conferred by section 25 of the 


Small Cause Courts Act, although disore- f 


tionary, are of the widest description; see, 
inter alia, Hira Bhagat v. Gobind Ram (2) and 
in City Municipality v. Ramji Raghunath 

Tn the present case the plaintiff has 
produced the best evidence available; his 
accounts show over 60 transactions with 
the defendant and there is absolutely no 
ground for supposing that because the 
defendant had once given evidence against 
him in some ease of which the date is 
unspecified, he has made over 60 fraudu- 
lent entries in his books covering a period 
of some three years with the object of 
setting up a false claim for Rs. 133. There 
is on the other hand, no evidence at all 
that, as suggested in the pleas, the plaintiff 
bad transactions with the brother of the 
. defendant, though if it were a fact it 
would have been very easy for the defen- 
dant to prove it. There was no good 
ground for holding either that the plaintiff 
himself or his witnesses were unreliable; 
and the whole weight of the testimony 
supports the plaintiff's claim. 

The Judge of the Small Cause Court 
has not referred to the character of the 
accounts which the plaintiff produced, but 
if he had considered them be could hardly, 
I think, have arrived at the decision he 
gave. 

In my opinion there has been a misear- 
riage of justice which it is necessary to 
correct I allow the petition and grant 
the plaintiff a decree for the relief claimed. 
He will get costs throughout. 


Revision allowed, . 
(2) 68 P. R. 1897. 
. 48) 21 B. 250;.11 Ind. Deo. (N. s. 169. 
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OUDH JUDICIAL COMMISSIONEE'S 
COURT. 
Second Civiu Aresar No. 160 or 1917. 
July 18, 1917. 

Present:—Mr. Kanhaiya Lal, A. J. C. 
Musammat BANDI BIBI—Derenpant— 
APPELLANT 
versus 
MUSHARRAF AND ASOTHER— PLAINTIFFS, 
Musammat RASU LE AND ANOTRER— 
DEFENDANTS— RESPONDENTS. 

Custom, proof of —Wajib-ul-arz, entry in, weight of. 

An entry in a wajib-ul-arz is nob sufficient to prove 
a family custom, unless it is supported by other 
evidence showing that that custom was observed in 
the family in question. [p. 200, col. 1.] 

Appeal from the decree of the District 
Judge, Gonda, dated thelOth April 19.7, 
modifying that of the Munsif, Utraula’ 
(Gonda), dated the 27th February 1917, 


Babu Basudeo Lul, for the Appellant. 
Mr. H. K. Ghosh, for Respondents 
land 2. 


JUDGMBENT.—Said and Nathu were*two 
brothers, who jointly owned a one share 
in the village Newada. Nathu died before 
the Regular Settlement leaving a widow 
Musammat Daryai, two daughters Musammat 
Bandi Bibi and Musammat Rasuli, anda 
brother Said. His half share was, however, 
entered solely in the name of Musammat 
Daryai who remained in possession of it 
till her death iu 1908. 

Said died in 1851 leaving no widow or 
issue. His share was also entered in the 
name of, Musammat Daryai after his death, 
and Musammat Daryai similarly remained 
in possession of it till her death in 1908. 
The plaintiffs are the paternal kinsmen of 
Said and Nathu. They allege that by virtue 
of a family custom Musammat Daryai had 
no more*than a life-interest in the estate 
inherited by her from Said and Nathu, 
that her daughters Jfusammat Bandi Bibi 
and Musemmut Rasuli Bibi were excluded 
from inheritance by that custom, and that 
Bholai, the father of the plaintiffs since 
deceased, was jointly entitled with Qalandar, 
another paternal kinsman, tə the entire pro- 
perty. The defendants denied the existence 
of the custom set up by the plaintiffs and 
pleaded that Musammat  Daryai wes in 
possession of the disputed property by virtue 
of her own right, 
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‘The ' Court. of first instance ' dismissed the 
claim, holding thatno family custom of the 
kind set up by the plaintiffs was established 
and that so far as the share of Said 
was concerned Musammat . Daryai was in 
adverse possession of the sanie from more 
than 12 years. The lower Appellate Court, 
however, reversed that decree in regard to 
the share of Nathu, relying on the custom 
recorded in the wagib-ul-arz of the village 
and the decision in two oases relating to 
the estate of Makhdum Bakhsh, which had 
devolved after his death on his widow 
Musammat Sakina., The wajib-ul-arz is not, 
however, sufficient to prove a family custom, 
unless it is supported by other evidence 
showing that that custom was observed by 
that family also, As pointed out in Musam- 
mat Parbati Kuar v. Rani Ohandrapal Kuer 
(1), a, person setting up a-family custom 
must prove instances of succession in the 
family in which the alleged custom is said 
to have prevailed. The wajib-ul-arz may be 
applteable to the tribes to which the village 
bélonged at the-time it was recorded or may 
record a’ custom of the locality; but every 
family may not observe that custom and 
‘new families may have since migrated to 
that village to which that custom may not 
apply. A family custom cannot, therefore, be 
proved merely by the production of the 
wajib-ul-urz. The incidents of a family’ and 
a local custom need not, moreover, be the 
same. The decisions- in the suits relating to 
the estate of Makhdum Bakhsh also do not 
apply, becanse no question was there in issue 
as to the exclusion of daughters from inherit- 
ance. All that was pleaded in that ‘case 
was that Musammat Sakina, the widow of 
Makhdum Bakhsh, had under a family or 
local custom inherited only a life-estate 
without any power of disposition*and that 
the deed of gift executed by herin favour 
of certain persons was not binding on the 
reversionary heirs of her husband., There 
is nothing in the evidence of Gulab, to which 
the learned Judge refers, to show that Mu- 
sammat Sakina had any daughters or 
daughters’ sons; who could have stood in the 
way of the.then plaintiffs’ seeking to impugn 
that deed of gift. The learned Judge does 
not rely on the oral evidence adduced in the 
ease, and the evidence on which he relies in 


(1) 8 Q. C. 94, 


OABES, 


[1917. 


proof of the family custom is insufficient to 
prove it. 

The appeal is, therefore, allowed and the 
plaintiffs’ claim dismissed with costs. The 
contesting defendants will get their costs from 
the plaintiffs in all the Courts. 


Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER'S 


COURT. 
FULL BENCH. 


REFERENCE IN MISCELLANEOUS C1VIL APPEAL 
No. 34B or1915. 
April 12, 1917. 
Present:—Sir Henry Drake- Brockman, KT., 
J. C., Mr. Stanyon, A. J. C. and 
Mr. Mittra, A. J. C. 
Musammat SALU BAI—DEFENDANT— 
APPELLANT 
Versus 


BAJAT KHAN-—PLAINTIFF— RESPONDENT. 
Civil Procedure Code (Act V of 1908), Sch. III, 


“para. 1J—Alienation by judgment-debtor ^ iÀncompe- 
tent to ‘alienate, effect ^ of— Collector, jurisdiction 
of, scope of—Contract Act (IX of 1872), s. 11— 


Person disqualified by law from contracting, capacity, 
of—Contract, whether can be enforced after disquali- 
fication ceases-- Transfer of Property Act (IV of 1882), 
s. 43, applicability of, to contracts by persons dis- 
qualified by law from contracting—Estoppel by repre- 
sentation, operation of—Hquity, principles of, enforce- 
ment of, by Indian Courts —“Equity follows the law,” 
meaning of—“He who comes into equity must come with 
clean hands,” applicability of--Interpretation of Statutes 


. —Marginal note, whether controls section. 


By the Full Bench (Mittra, A.J. C. disgenting).—A 
judgment-debtor to whom paragraph 11 of Schedule JIT 
of the Civil Procedure Code applies is a person dis- 
qualified, within the meaning of section 11 of the 
Contract Act, to the extent stated in the said paragraph, 
and any transaction entered into by him in contraven- 
tion thereof is a mere nullity, incapable of subse- 
quent ratification, or of enforcement in equity. [p. 
215, col. 2; p. 204, col. 2.] 

Per Drake-Brockman, J.C.—Paragraph 11 of Schedule 
III of the Civil Procedure Code is an essential part 
of a scheme, devised in the interest of the State, to 
prevent the ouster ofan agriculturist from his land 
in a certain class of cases, and the’ object of that 
scheme, the first step in which is the transfer of 
a deoree against an agriculturist to the Collector for 
execution, would be defeated if an alienation effected 
by the judgment-debtor behind the back of the 


* Collector were recognised as becoming operative on 


that officer ceasing to exercise his temporary 
powers. [p. 204, col. 2.] 

Per Mittra, A. J. C.—Section 43 of the Transfer of 
Property Act applies to the case of a judgment- 
debtor who professes to transfer property without 
the written permission of the Collector in contraven- 
tion of the provisions of paragraph 11 of Schedule III 


of the Civil Procedure Code. [p. 218, col. L] 
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Per ‘Stanyon, A. J. C.—The jurisdiction of the 
Collector executing a decree transferred to him under 
the provisions of the Third Schedule to the Civil Pro- 

- cedure Code covers the entire immoveable estate of 
the judgment-debtor, [p. 211, col. 1.] 

A transaction ontered into bya person who isa 
minor, or of unsound mind, or disqualified by law, is 
a mere nullity in law. It cannot be evolved by any 
legitimate judicial process into an agreement enforce- 
able by law. It cannot be ratified, because there is 
nothing to ratify. It cannot be made the  sabject- 
matter of equitable treatment, because there is 
nothing on which equity can fasten—no legal embryo 
which itcan develop. [p. 209, col. 2.] 

The competency laid down by section 11 of the 
Contract Act is indispensable for the formation of 
an agreement which may become the embryo of 
a contract, and unless it is present in both parties 
the result is infertility. Such competency is a 
personal qualification. [p. 209, col. 1.] 

Section 11 of the Contract Act operates to make as 
incompetent as a minor or a lunatic, a person who 
is sui juris or of sound mind, so long ashe is dis- 
qualified by law, e. g., a judgment-debtor disqualified 
under paragraph 11 of the Third Schedule to the Civil 
Procedure Code. [p. 210, col. 1.] 

Section 43 of the Transfer of Property Act does 
not embody a doctrine of equity, it merely lays down 
a rule of estoppel by representation. The language 
ofthe section clearly implies that the transferee is 
ignorant of the facts, and accepts and acts upon the 
erroneous representation and the false profession; and 
no transferee who has. not been misled thereby can 
claim relief under the section. [p. 212, col. 1.} 


There can be no estoppel by a false statement 
where the truth asto the matter stated is known to 
both parties, nor can there be an estoppel to defeat 
a plain provision of the law.  [p. 212, col. 2; p. 212, 
col. 1.] ` 

Oase-law discussed. 

Equity follows the law, which means that equity 
is governed by the rules oflaw as to legal estates, 
rights and interests, and acts in analogy with legal 
rules in regard to equitable estates, rights and 
interests, when an analogy exists. Ib can never be 
applied to defeat a law or to enforce that which the 
law expressly forbids. Where a rule, either of the 
Common Law or Statute Law, is direct, and governs 
the case with all its circumstances, on the particular 
point, a Court of Equity is as much bound by it as a 
Court of Law, and can as little justify a departure 
from it. [p. 218, cols. 1 & 2.] 

Indian Courts are bound to decide according to 
equity and good consóience, where no definite law 
is laid down for their guidance, but where the whole 
law has been codified and definitely enacted, that 
law must govern the proceedings of Courts, and they 
cannot go beyond it to apply what they think are the 
principles of equity. [p. 218, col. 2.] 

` A: transferee who conspires with his transferor to 
contravene an express provision of the law, cannot 
be said to come to Court with clean hands to enforce 
that transaction. [p. 213, ool. 1.] ° 


The first and most elementary of the canons of 
interpretation is that the words and phrases of 
technical legislation are used in their technical 
meaning if they have acquired one; and, otherwise, in 
their ordinary meaning; and that the phrases and.sen- 
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tences arc to be construed according to the rules of 
grammar. From this presumption it is not allowable 
to depart, where the language admits of no other 
meaning. If there is nothing to modify, nothing to 
alter, nothing to qualify the language which the 
Statute contains, it must be construed in the ordinary 
and natural meaning of the words and sentences. 
Where the language is not only plain but admits of 
but one meaning, the task of interpretation can 
hardly be said to arise. It is not allowable to inter- 
ppt what has no need of interpretation. [p. 207, col. 
l. 


Itisan elementary rule in the interpretation of 
Statutes to presume, where there is nothing repugnant 
in the subject or context, that the Legislature uses 

he same word or phrase in the same sense when 
dealing at different times with the same subject. (p. 
208, col. 1.] 

A marginal note cannot be called in aid to inter- 

pret the section to which it is affixed. [p. 211, col. 1.] - 


Reference to Full Bench in miscellaneous 
appeal against the order of the Additional 
District Judge, East Berar, dated the 24th 
September 1915, reversing that of the 
Maunsif, Yeotmal, dated the 30th April 1915, 


JUDGMENT. ; 

Drake-Brockman, J. O—The fagts ne- 
cessary for apprehension of this reference 
sre fully stated in the opinion of Stanyon, 
A.J. C. The question for decision is whether 
the plaintiff can enforce the ostensible sale 
made in his favour by the deceased Jairam 
now that the Collector has ceased to exercise 
or perform any of the powers or duties 
laid down in paragraphs 1 to 10 of the 
Third .Schedule to the Code of Civil Pro- 
cedure, 1908, which correspond to sections 
321 and 325 in the Code of 1882. 

The sale in question was effected on 
the 25th November 1898, at which time 
the Civil Procedure Code of 1882, as applied 
to Berar wae in force. The section relied 
on for the defendant-appellant, the legal 
representative of Jairam, is 325 A which ran 
as follows :— 

"So long as the Collector can exercise 
or perform in respect of the judgment- 
debtor's immoveable property, or any part 
thereof, any of the powers or duties con. 
ferred or imposed on him by sections 322 
o 325 (both inclusive), the judgment-debtor 
or his representative-in-interest shall be 
incompetent to mortgage, charge, lease or 
alienate such property or part except with 
the written permission of the Collector 
nor shall any Civil Court issue any” process 
against such property or part in execution of 
a decree for money, mE 
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“ During the same period no Civil Court 
shall issue any process of execution either 
against the judgment-debtor or his pro- 
perty in respect of any decree for the 
satisfaction whereof provision has been 
made by the Collector under section 323. 

"The same period shall be excluded in 
calculating the period of limitation applic- 
able to the execution of any decree 
affected by the provisions of this section 
in respect of any, remedy of which the 
decree holder has thereby been temporarily 
deprived." 2 

The execution of the decree passed against 
Jairam was transferred to the Collector 
under Hyderabad Residency Order No. 122, 
dated the 19th September 1878, the terms of 
which are as follows :— 

" The Resident is pleased under section 
320 of Act X of 1877, with the sanetion 
of the Government of India, as conveyed in 
letter No. 1233, dated the llth September 
1878, to declare that throughout the area 
of the, Hyderabad Assigned  Distriots the 
execution of decrees, in cases in which a 
Court has ordered the sale of any 
interest in land used for agricultural purposes 
or held on a tenure which was recognised at 
the time of the settlement of such land, 
or of houses or of other immoveable property 
connected with such land or interest and 
used for agricultural purposes, shall be trans- 
ferred to the Deputy Commissioner of the 
District for disposal.” 


The Deputy Commissioner has special 
acquaintance with the conditions under which 


‘agricaltural land is. held and can command 


` 


the assistance of subordinates who possess 
similar qualifications. The objest of the 
transfer of execution is manifestly to pro- 
test the judgment-debtor from the risk of 
losing his property altogether by sale: see 
Keshavlal Bechar v. Pitamberdas Tribhuvandas 
(1) and Auroprosad Roy v. Kali Prosad 
Hoy (2). The supreme importance to the 
State of maintaining agriculturists in pos- 
session of their land is so mucha matter 
of common knowledge that I need not 
dilate upon it. “In Berar in 1901 about 
73 per cent. of the population were agricultu- 
rists or dependent on agriculture, more than 


(1) 19 B. 261 at p. 266; 10 Ind. Deo. (N. s ) 177. 
(2) 9 C, 290 at p. 204; 4 Ind. Dec. (N. 8.) 842. 
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one-quarter of these being landholders or 
tenants: Ree Imperial Gazetteer of India, 
Volume Vli, page 384, Any measure. 
directed to maintain the comparatively un- 
sophisticated and improvident cultivator on 
his land by protesting him against the 
shrewder money-lender and the speculator 
must, in my opinion, be regarded as one 
dictated by & policy which aims at much 
more than mere securing of their demands 
or facilitating the Collector's work. As 
for the particular desree-holder at whose 
instance the property was attached’ and 
ordered to be sold his interests.were already 
well protected by section 276 of the Code 
of 1882, whish like section 64 of the 
present Code made private alienation after 
attachment void as against all claims en- 
forceable under the attachment. The latter 
provision extends this protection to all 
claims for the rateable distribution of assets. 
A similarly worded provision might have 
suffised to safeguard the interests of all 
persons whose claims may be dealt with by 
the Collector. The Legislature, however, 
chose to adopt an entirely different mode 
of expressing itself: instead of declaring the 
alienation void as against specified claims, it 
made the judgment-debtor ‘incompetent” to 
alienate except with the written permission 
of the Collector. The marked difference 
of language points unmistakably in my 
opinion to an intention of making as ex- 
tensive as possible the measure of invalidity 
attached to a private alienation. l hold, 
therefore, that spesial significance must be 
attached to the word “incompetent” in the 
sestion under consideration. What that 
significance should be may safely be 
determined by the interpretation of "eom- 
petent" in the Indian Contraot Aot, if only 
for the reason that in dealing with aliena- 
tions, which are necessarily the outcome 
and embodiment of contrasts, the Legislature 
would be likely to use the language of 
that Act in the sense applied to it by 
authority. It is true that the desision of 
the Privy Connoil i in Mohori Bibee v. Dharmo- 

das Ghose (3) was given in 1902, long after 
the passing of the Civil Procedure Code, 
1£82; but the wording of section 325A in 
that Code has been reproduced verbatim in 


(3) 80 C. 639; 30 I. A. 114; 7 O. W. N, 441;6 Bom 
L. R.-421; 8 Sar, P. C, J. 374 (P. C.). 


— 
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the Third Schedule to the present Code which 
' wüs' en&cted in 1908. The word “incam- 
petent” according to the Judicial Committee 
means: in the oase of a mino? inability 
to makea contract at all: see, at page 548 
of the case just oited, where their Lordships 
further remarked:— 


. t AA d 
."The question whether a contract is void 
or voidable presupposes the existence of a 
contract within the meaning of'the Indian 
Contract Act and cannot arise in the case 
of an infant.” 


Sir W. Ansonalso, in his Principles of the 
Engish Law of Cóntraet (page 14, 13th Edi- 
tion), has pointed out thai strictly speaking 

"void contract” is'a contradiction in terms; 
for the words describe a state of things in 
which despite the intention of the parties 
no’ ‘contract has "beer made, though the 
expression is doubtless convenient as com- 
pendiously putting a case in which there 
has been the outward semblance without real- 
ity of contract. 


I see no obstacle in the way of regard- 
ing-a disqualification as absolute while it 
lasts in the fact that itis temporary and 
can begot rid of with the permission of 
another person. The incompetence of a 
minor declared by section 11, Indian Contract 
Act, must ex hypothesi be limited in dur- 
ation, and so may that oreated ina Govern- 
ment ward by section 31, Central Provinces 
Court of Wards Act, 1899, In section 
345A the only person who can permit aliena- 
tion is the Collector, the authority respon- 
sible for the collection of the revenue and 
as such specially interested in maintaining 
on the land a class the antecedents and 
habits of whose members make them alike 
desirable occupants and the peculiar objects 
of protection against themselves. With 
great réspeot for the opposite view expressed 
by Mittra, A. J. C., whose opinion I have had 
the advantage of reading, 1 would leave 
altogether out of account the consideration 
that the judgment-debtor eap at any time 
get rid of the Collectcr’s management by 
paying up the decretal claim: the Legislature 
is not likely to have been influenced by the 
remote probability that & man having . 
means to pay without recourse to aliena- * 
tion will allow his immoveable property to 
pass into the DONA of the Collector, 
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' "The decision in Radha Bai v. Kamod Singh 
(4) seems to' me very much in point. 
That case turns upon the effect to be given 
to ‘section 8, Jhansi Incumbered Estates Act, 
1882, When a zemindar has prayed for 
application of the provisions of that Act tn 
him and the Special Judge appointed to 
make the nedessary inquiry has published 
a notice to claimants against the zemdndar, 
the following among other anak as kN 
ensue: — 

“(c) until the Commissioner has dadas 
that the zemindar has ceased to be subject 
to the disabilities mentioned in this clause— 

(1) the zemzudar shall be incompetent to 
sell, mortgage, exchange, give or, without 
the consent of the Commissioner, lease his pro 
prietary rightsin land or any part thereof; and 

(2) no proceeding, process, execution or 

attachment. shall be instituted in, or issued 
by, any Civil or Revenue Court in British 
India against those rights in respect of any 
private debt contracted by the zemindar after 
the publication of the notice.” 
There is a close resemblance ere ‘this 
language and that of section 325A in the 
Civil Procedure Code of 1882. Banerji and 
Aikman, JJ., had to deal with a claim on a 
mortgage executed by several zemindars while 
still under disability, the mortgages suing 
for foreclosure after the disability had eased, 
Their Lordships said:— 

“The plaintiff appeals-from the decree of 
the lower Court and contends that, having 
regard to the provisions of section 43 cf 
the Transfer of Property Act, she was en- 
titled to a decree for foreclosure, inasmuch 
as the mortgagors were subsequently released 
from disability on the 3rd November 1896, 
1n our opinion this plea cannot prevail. The 
consideration for the loan was the mort- 
gage af their property by the disqualified 
proprietors. Such a mortgage being for. 
bidden by the provisions of the Jhansi 
Incumbered Estates Act, the consideration 
was one forbidden by law. it was also of a 
nature which, if permitted, would defeat the 
provisions of that Act. The agreement, there- 
fore, was one the consideration of which was 
unlawful within the meaning of section 23 
of the Contract Aot,and was consequently 
void. The provisions of section 43 of the 
Transfer of -Property Act cannot be applied 
to an agreement of this nature.” 

(4) 30 A. 38; 4 A. L. J, 696; A. W. N. (1907) 276, 
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In Rumasami Naik v. Ramasami Ohetk 
(5) Benson and Wallis, JJ., deolined to 
apply an equity similar to that in seotion 43, 
Transfer of Property Act, against the 
vendor of an expectancy who had subse- 
quently acquired an estate in possession. 
There the transfer was prohibited by section 
6 (a), Transfer of Property Act, which ex- 
pressly lays down that the chance of an 
heir-apparent succeeding to an estate, the 
chance of a relation obtaining a legacy on the 
death of a kineman or any other mere pos- 
sibility of a like nature cannot be transferred. 
In my opinion there isa olose analogy bet- 
ween such a provision and one which makes 
an individual incompetent to transfer vested 
property, even though the disability is res- 
tricted in point of duration. 


the decision in Sumsuddin v. Abdul Husein 
(6), where Jenkins, C. J., and Beaman, J., 
relying on section 23, Indian Contract Aot, 
refused to apply the principle that equity 
considers as done what ought to be done, 
beeause to do so would defeat the provisions 
of section 6 (a), Transfer of Property Act. 
In Magniram v. Bakubat Rakmha Lohar 
(7) which is relied on by, and fully sup- 
ports the contention of, the plaintiff-respond- 
ent, the object of restricting the judgment- 
debtor’s power over his property was not 
considered. Narayan Khandu Kulkarni v. 


Kalgaunda Birdar Patel (8), one of the authori- . 


ties followed, was decided long before 1902 
when the supreme Tribunal determined the 
extent of a minor’s incompetence to contract. 
In another— Holroyd v. Marshali (9)—a mill- 
owner mortgaged not only his existing 
machinery but also such as might in future 
be ereoted in the mill. The mortgagor was 
under no statutory disability of any kind 
when he made the contract. Moreqyer, in 
England even a mere expectancy had in 
equity long been assignable for value, and 
it is a short step from that position to the 
one recognised in the decision of the House 


of Lords. 


- (5) 30 M. 266; 2 M. L. T. 167; 17 M. D, J, 201. 
` (6) 8 Bom. L. R. 781; 81 B. 165. 
` (7) 16 Ind, Cas. 570; 36 B. 510; 14 Bom. L. R. 598. 
(8) 14 B. 404; 7 Ind. Dec. (N. 8.) 730. 
(9) (1801) 10 H. L. ©. 191; 33 .L.J. Ch. 193; 9 
Jur. (x. 8.) 213; 7 L. T. 172; 11 W. R, 171; 11 E, R, 


699; 138 R R. 108, 


INDIAN OASES, 


The learned ' 
Judges in the Madras case concurred with. 


Nou 


For reasons’ already given I respectfully 
dissent from the view taken in Jhabulal 
Kalar v. Rampershad (10), that section 325A, 
Civil Procedure Code, 1:82, was intended 
only to secure.to the Collector full and unre- 


stricted power to deal with the judgment- 


debtor's property and to postpone all thé 
rights and powers of the owner ,as against 
the Collector. I regard that provision as 
an essential part of a scheme, devised in the 
interest of the State, to prevent the ouster 
of an agriculturist from his land in a certain 
class of cases, and I consider that the object 
of that scheme, the frst step in which is 
the transfer of a decree against the agricul- 
turist to the Collector for execution, would 
certainly be defeated if such an alienation 
as an out-and-out sale effected behind the 
Collector's back were recognised as becoming 
operative on that officer ceasing to exercise 
his temporary powers. In the words of 
section 23, Indian Contract Act, which are 
to be imported into section 6 (A), Transfer 
of Property Act, the alienation could not 
be made because, if permitted, it would 
defeat the aforesaid provisions of law. 1 con- 
cur then with Stanyon, A. J. C., in affirming 
Murray v. Murat Singh (11) and in holding 
that we have in section 325A, Civil Procedure 
Code of 1862, and in its counterpart in 
the current Code, a legal disqualification to 
alienate at all which mutatis ‘mutandis puts 
the judgment-debtor affected ona par with 
@ minor. 

Stanyoy, A. J. C.—Itis expedient to col- 
late the facts leading up to this litigation, 
and to state the circumstances under which 
the case has come before a Full Bench. 


On the 9th March 1896, one Jairam 
Yaduji, a sonar of Yeotmal, in, what was then 
named, the Wun District of Berar, having 
obtained permission to sue in ferma pauperis, 
lodged asuit— No, 210 of 1896—in the Court 
of the Civil Judge, Wun District, claiming 
partition and possession of a half share in 
property valued at Hs, 25,755. The defend- 
ants impleaded by him were (1) Sheoram his 
brother and (2) Musammat Gujaee, the widow 
of-a deceased brother, Vithuba. Some ad- 


.justment of the case seems to have been made. 


At any rate, onthe 25th August 1896, the Civil 
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Judge made an order purporting to dismiss 
the suit under section 375, Civil Procedure 
Code, 1882, as applied to Berar, and the 
decree directed that Rs. 565, payable on 
account of Conrt-fees, should be recovered 
from Jairam. The decree was put in, exe- 
eution, and, it being found that Jairam was 
the registered occupant of survey No. 40 of 
Lohara, that field was attached, and further 
execution of the decree was transferred to 
the Collector of Wun, who sent the case for 
enquiry and réport to the Tahsildar. 

On the 22nd July 1898, Jairam appeared 
before the ‘Tahsildar, and said that he could 
not find a lessee of the field, which might, 
therefore, be sold. He declared it to be 
worth Rs. 400. Notices were issued to the 
Patels of Lohara and Wadgaon. On the 9th 
July 1898, one Laxman Pirbhaher, a clerk 
in the Deputy Commissioner’s Office at Yeot- 
mal, offered to satisfy the decree by taking 
a lease of the said field for eleven years at 
Rs. 60 per annum including the assessment. 
The Collector demanded Rs. 70a year, and 
the proposal eventually fell through on the 
23rd September 1898. 

It wae at this time that Bajat Khan (or 
Bajeed Khan) the present plaintiff, who is 
a resident of Wadgaon, came on the scene. 
Qn the 25th November 1898, he obtained 
from Jairama deed purporting to sell bim 
survey No. 40 of Lohara for Rs. 550, said 
to be payable to the Collector, and Rs. 75 
payable to Jairam in cash. The permission 
of the Collector was not obtained to this 
transaction. Indeed, it seems to have been 
concealed from him, for, on the 15th Decem- 
ber 1898, he rejected an offer from the Patel 
of Wadgaon to pay off the decretal sum by 
taking a lease of the field for twenty years, 
and directed enquiries as to what could be 
realised by selling the tenure. 


Having obtained the above deed, the plaint- 
iff filed an application before the Collestor, 
on the 14th January 1899, for a lease of the 
said field for fourteen years, during which he 
undertook to discharge the decretal sum by 
instalments. He appeared befofe the enquir- 
ing officer, Mr. C. Shamrao, together with 
the Patels of Lohara and Wadgaon, on the 
15th March 1899, and then made the follow- 
ing statement: — 

“The application, dated 14th January 1699, 
was made by me. Tam willing to take up the 
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field Survey No. 40 of Lohara for a period of 
fourteen yearsand willing (to pay) the decretal 
amount with costs and the rent of the field; 
Iam willing to give surety. Ican’t pay the 
amount at once. I will pay it by equal 
fourtesn instalments. I am not willing to 
purchase the field in question.” 

It appears to be clear from this that the 
plaintiff "repented' him" of his bargain to 
buy the field, because that involved the pay- 
ment of Rs. 550 ing lump sum, and that, 
despite his sale-deed, he made a fresh con- 
tract with the Collector to obtain a fourteen 
years’ lease, instead of the sale, for the money 
payable under the decree. 

After some further enquiry from the Patels 
who were present, Mr. Shamrao reported that 
no one would give more than Rs. 200 to 
buy the’ field, and he resommended the as- 
ceptance of Bajat Khan’s proposal. The 
result was that the present plaintiff was grant- 
ed a lease for fourteen years in consideration 
of Rs. 546-11-0 remaining due on the decree 
payable in fourteen equal instalments phus the 
revenue assessment. The lease ran from the 
lst January 1898, retrospective effect being 
given to it apparently for the purpose of 
recovering arrears of assessment. Bajat 
Khan took possession and held the field as 
lessee for the full term which came to an end 
with the calendar year 1912, though the plaint- 
iff was permitted to hold on to the end of 
the agricultural year 1913. During this term 
nothing more seems to have been heard of 
the sale of the 25th November 1898. 

Jairam died before expiry of the lease, and 
the present defendant succeeded as his heir, 
and obtained mutation of name in his 
stead as the registered occupant of survey 
No, 40 of Lohara; and, in June 1913, 
the Collector put him in possession of the 
‘land, daspite a claim made bythe plaintiff 
on the basis of the sale-deed of the 25th 
November 1898, now adduced for the first 
time. Thereupon, on the 2lst November 
1914, the plaintiff filed the present suit, 
claiming possession of the field as the 
vendee of Jairam under the said deed. 

The defendant contested the suit, and his 
pleadings may be summarised thus: — 

“(a) The defendant does not know whether 
ethe sale-deed was executed by his father, 

“(b) If the deed was executed, the transac- 
tion was void under section 325A, Code of 
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Civil Procedure, 1882, as applied to Berar. 

"(e) Tbe plaintiff having accepted the 
Collector's lease in full satisfaction of the 
Rs. 550 previously agreed to be paid as 
purchase money, the intended sale was left 
practically without consideration, and must 
be taken to have been abandoned. 

"(d) The plaintiff having become a lessee 
could not assert that he was also the owner 
during the term of the lease. 

“(e) The plaintiff having been ont of 
possession for more than twelve years after 
the date of the alleged sale, during which the 
wendor personally and through his lessee 
was in adverse possession, the suit is 
‘barred by time.” : 

The first Court framed two preliminary 
issues as follow:— $ 

"(1) Whether sthe sale relied on by the 
plaintiff is void for want of Collector's 
sanction as alleged? . 

“(2) Whether the claim for possession 
based on the sale-deed in suit is barred by 
limitation?” 

On the first issue the learned Munsif had 
before him, on the one hand, the decision 

‘of this Courtin Murray v. Murat Singh (11) 

as explained in Sonba v. Ganesha (12) and, 
on the other, an unreported decision by a 
Bench (Hallifax and Mittra, A. J. Cs.) ir 
Sukhdeo v. Sultan Beg (13), dissenting from 
Murray v. Murat Singh (11) and following 
Thabulal Zalar v. Rampershad (10). These 
authorities and the decision in Magniram v. 
Bakubat Rokhma Lohar (7) .were duly con- 
sidered and the Mnnsif was of opinion that 
Murray v. Murat Singh(11) was most applicable 
‘to the circumstances of the present case, He, 
therefore, decided that the sale-deed relied 
upon by the plaintiff was void, and that it 
was not necessary to decide the issue as to 
limitation. He dismissed the swit with 
' eost. 

The plaintiff appealed, and urged that the 
sale was not void, and that Murray v. Murat 
Singh (11) had been overruled by the Bench 
decision above mentioned. The learned 
. Additional District Judge stated his prefer- 
` enoe for the Bench decision upon the ground 

that though the transaction was inoperative 
' at its inception for want of the Collector's 


7 


(12) 17 Ind. Cas. 887; 8 N. L. R, 182. 
(13) Appeal No. 2-B of 1913. 
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sanction, an equity arises" which prevents 
the judgment debtor or his representatives- 
in.interest from repudiating it after the 
Collector’s management has ceased, and 
under which the contract should be made 
good. The learned Judge held the sale 
of the 25th November 1898 not to be void, 
and then proceeded, suo motu, to decide the 
issue as to limitation left undetermined by: 
the first Court. Having found on the issue 
also in favour of the plaintiff, he reversed 
the decree of the Munsif, and remanded the 
ease for a decision on the merits. 

From this order of remand the defendant 
appealed to this Court, and the appeal went 
before Mittra, A. J, C. My learned brother 
found that though he and Hallifax, A. J. C., 
had dissented from Murray v. Murat Singh 
(11), there were other Bench decisions in 
which that ruling had been approved. He, 
therefore, referred to a Full Bench “the 
question as to the effect of section 325A 
of the Civil Proced-re Code, 1882, on 
transfers made during the management of 
the Collector.” That is the only question 
upon which lam required to state an 
opinion. 

I have had the advantage of reading 
the opinion of my brother Mittra on the 
question at issue. .and I gather from. it 
that he considers that section 3254, 
Code of Civil Procedure, 1882, was 
correctly interpreted in Jhabulal Kalar 
v. Rampershad (10), where it was held that 
a transfer made in contravention of the 
provisions of that sestion was not .void, 
but only voidable by the Collector; and that 
Murray v. Murat Singh (11), where it was 
held that such a transaction isa nullity, 
was wrongly decided. I regret that -I.am 
unable, with all due respeot, to concur with 
my learned brothér. 


The substance ‘of section 325A is.this, 
that during a speoified period, in regard 
to specified property, unless with a specified 
written permission, the judgment-debtor 
“shall be incompetent” to transfer. Tha 
answer to the question before us depends 
upon the significance of the words “shall 
ke incompetent.” 

My view 18— 

(1) that the meaning of these words is 
so free from doubt that there is no room 
for construction ; 
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or, supposing interpretation to be necessary, 
(2) that having regard to the use made 
by the Legislature of the word ‘competent’ 


and its derivatives in both . substantive 
and adjective law, and in pursuance of 
the correct principles of interpretation, 


the phrase "shall be. incompetent” admits 
ouly of the “interpretation given to it in 
Murray v. Murat Singh (11). 

it must be conceded that we do not 
sit in British Indian Courts to make law, 
but, at all events so far as the Statute 
law is concerned, to apply law which is 
made for us. In doing so it is our duty 
to follow well-established canons of con- 
struction, where we find it necessary to call 
them in for assistance in ascertaining the 
intention of the Legislature. The first and 
most elementary of these canons is this, that 
the words and phrases of technical] legislation 
are used in their technical meaning if they 
bave acquired one; and, otherwise, in their 
ordinary meaning; and that the phrases and 
sentences are to be construed according to the 
rulesof grammar. From this presumption 
it is not allowable to depart, where the 
language admits of no other meaning. lf 
there is nothing to modify, nothing to alter, 
nothing to qualify the language which the 
Statute contains, it must be construed in 
the ordinary and natural .meaning of the 
words and .sentences. Where the language 
ia not only plain but admits of but one mean- 
ing, the task of interpretation can hardly be 
said to arise. lt is not allowable to interpret’ 
what has no need of interpretation. Absoluta 
sententia expositore non indiget, Such langu- 
age best declares the intention of -the 
law-giver, and is decisive of it: Maxwell’s 
Interpretation of Statutes, 5th Edition, pages 
3 and 5; Norendra Nath Sarcar v. Kamalbasinz 
Dast (14). 

‘There is a temptation, into which many 
learned Judges have fallen, to reform a 
statutory provision by judicial interpreta- 
. tion so as-to give effect to a supposed 
intention of the law-giver. But gloss of 
that -kind is not permissible where . the 
language used in an enactment is clear 
and unambiguous. In such cases the strajn- 
ing of language beyond its ordinary maan- 
ing, or the-qualitication of it by adding, 


(14) 23 O. 663; 23 I. A. 18; 6 Sar, P. C. J. 667; 6 
M. L. J. Tl; 12:Ind. Dec. (ma) 374. 
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to it something which is not there, in 
order to avoid what is considered inequit- 
able, or to grant something which is 
considered just conscientious, ina particular 
case, amounts to a transformation by the 
Judge, of what 25 the law, into-what he thinks 
ought ta be the law. 

. Now it seems to me that the words “shall 
be incompetent” in the above section are 
so plain and clear in conveying a personal 
and absolute disjualifieation of the judg- 
ment-debtor, acting for himself, as to 
leave no room for the exploitation of 
judicial construction. They appear to me 
to signify, without doubt and ambiguity, 
the intention of the Legislature that, except 
with the writtea permission of the Collector, 
the judgment-debtor shall not, under any 
circumstances whatsoever, enter upon any 
transaction intended to transfer the protected 
property. 

In Gokul Mandar v. Pudmanund Singh (15), 
the Judicial Committee remark that “the 
essence of a Code is to be exhaustive on 
the matters in respect of which it declares 
the Jaw, and it is not the province ofa 
Judge to disregard or go outside the letter 
of the enactment according to its true con- 
struction.” But let it be supposed that the 
phrase “shall be incompetent” needs ex- 
amination for the purpose of judicial inter- 
pretation. In that case also 1. find reasons 
which commend themselves to me for affirm- 
ing the view which 1 adopted -in Murray v. 
Murat Singh (11). 


The words “shall be? are clear, and 
throughout the Ccde of Civil Procedure 
they are used to denote that which is 


mandatory, as distinguished from that which 
is merely directory; and this is specially 
the case where they are used in connection 
with a negative; Rameshur Singh v. Sheodin 
Singh (16). They are so used with a negative 
iu section 325A; for the phrase “ shall 
be incompetent” is equivalent to “shall 
not be competent,” and is, therefore, pro- 
hibitory. | 

But it is the case that many aoís, pro- 
hibited by law, are nevertheless" made 
subject to the principles and doctrines of 
equity. It is necessary, therefore, to corsider 

(5) 29 C. 707 at p. 715; 291. A, 19626 C. W, N. 
025; 4 Bom. L. R. 793; 8 Sar.;P. C. J. 323 (P. C.). 


(16) 12 A. 510 at p. 521; A. W. N. (1890) 188; 6 
Ind, Deo. (x. s.) 1069. 
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the significance of the word “incompetent.” 
It is therein that the key to the intention 
of the Legislature is to be found. n its 
ordinary use it is a word carrying one 
meaning only, namely, a want of the power 
ànd- capacity - required to do a particular 
thing. But, in. my opinion, the word has 
obtained a technical significance in law, 
where it is consistently used to represent 
a total absence of the legal qualification 
which is possessed by those whom the law 
describes as competent to perform legal acts 
or exercise legal jurisdiction. In short it 
is the negative of a legal status whereof 
the positive is contained in, and conveyed 
by, the word “competent.” Therefore, we 
can consider it antithetically to the latter 
word, which will be found particularly used 
in the way stated in the law of contract and 
in the adjective law. 

It is an elementary rule in the inter- 
pretation of Statutes to presume, where 
there is nothing repugnant in the subiect 
or context, that the Legislature uses the 
same word or phrase in the same sense 
whén dealing at different times with the 
same subject: Mahamed Akil v. Assadun-nissa 
Bibee (17), Ramgopal v. Shamskhaton (18), 
Ram Charan Bhagat v. Sheobaratract (19), 
Collector of Broach v. Venilal Keshavbhat 
(20), Haji Abdul Rahiman v. Khoja Khaki 
Aruth (21) and Dinkar Parsharam | v. 
Pinayek Moreshwar (22). It is this rule 
which gives to particular words a technieal 
significance that facilitates both the ex- 
pression and the interpretation’ of legislative 
intention. 


In section 325A of the. 1882 Code 
we find a person declared incompetent to 
make a transfer of certain immoveable 
property. Therefore, we turn first éo the 
Transfer of Property Act, 1882, and we 
learn that every transfer for value involves 
the making of a contract, and that, by 
section 4, all the chapters and sections 


(17) 9 W. R.1 ab p. 61; B. L. R. Sup, Vol. 774, 
(18) 20 C. 93; 19 I. A. 228; 6 Sar. P. O. J. 247, 17 
Ind Jur. 38; 10 Ind. Dec. tN. s.) 63. 
(19) 16 A. 418; A. W.N. (1894) 142; 8 Ind, Dec. 

$ (N. 8.) 272. 

(20) 21 B. 588 at p. 592; 11 Ind, Dec. 
94 - * 
$ (21) 11 B. 6 at p. 24; 6 Ind Dec. (N. s.) 4, 

(22) 11 B. 698; 6 Ind. Deo. (N. s.) 459. 


(N. 8.) , 
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of Act IV of 1882 which relate to transfers 
by contract are made a part.of the Indian 
Contract Act, 1872. Consistently with that 
treatment of the subject, section 7 of 
the Transfer of Property Act provides that 
to be competent to transfer property, a 
person must be competent to contract. 
Competency under the law of. contract is 
the first essential of a legal capacity to 
transfer property, as, under section 7 (a) 
of the Indian Trusts Act, 1882, it is the 
first essential of a legal qualification to 
create a trust. g 

We are thus led baok to 
Contrast Act, 1872, and there we find 
ourselves presented with what may be 
called the genesis and anatomy of a con- 
tract, and obtain a very clear indication 
of the sense in which the Legislature uses 
the word “competent”. 

Section 2, clauses (g) and (h), show 
that, while there may be an agreement 
which is not a contract, the embryo of. 
every contract is an agreement. It follows 
that one who is competent to contrast, 
tpso facto is competent to make an agree- 
ment. Section 10 demands, as one essential 
of a contract, the presence of an agreement. 
made with the free consent of parties 
competent to contract. The competency is 
required in both parties, not only in one of 
ibem. That there must be two or more 
persons is not only obvious to common 
sense but is made clear by section 13; 


the Indian 


'Mutuality of contrasts is a well established 


rule. 

Then comes the important  seotion 11, 
enacting who shall be competent to contrast, 
As in section 7 of the Transfer of Pro- 
perty Act, the Legislature declares and. 
limits legal competence by enunciating and 
excluding those who are incompetent. In 
the section incompetent persons are classified 
under three heads, and all persons not 
within one or more of those classes are 
declared competent. This treatment of the 
subject indicates that competence is the 
rule, and incontpetence the exception to that 
rule ; and it is a common thing in legislative 
engctments to state & rule in this negative 
way by a specification of the exceptions to it. 


Persons declared 
who— 


(2) have not attained majority; 


incompetent are those, 
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(i) are of unsound mind; or 

(iii) are disqualified by law. 

A minor may contract after he has attained 
majority. An insane person may contract dur- 
ing a lucid interval. A person disqualified by 
law may contract as soon as his dirqualifi- 
cation has ceased. 

It is manifest that the third of the above 
categories has reference to persons who are 
neither minors nor insane; and that, for the 
purposes of the law of contract, it treats such 
persons, while disqualified, as ejusdem generis 
with minors and lunatics. It places them 
under a general category of persons without 
the capacity to contract. 

The competency laid down by sestfün 11 
is indispensable for the formation of an 
agreement which may become the embryo 
of a contract and unless it is present in both 
parties the result is infertility. It will also 
be noted that such competency is a persoral 
qualification. We must distinguish between 
what persons are and what they do, Provisions 
which disqualify persons from contracting 


must not be confused with those which impose’ 


prohibitions on the acts of persons qualified 
to contract: Lachm: Narain v, Fateh Bahadur 
Singh (23), Dhanipal Das v. Maneshar 
Bakhsh Singh (24). Section 11 of the Contract 
Act lays down a legal status. It enacts what a 
person must bein order to be cap:ble of 
making any agreement recognised by law. 
Subsequent sections provide for what persons 
contracting may do and for what they are 
forbidden to do, and for the legal effects of 
their acts and omissions. But, before any 
of these provisions can come into operation, 
‘the acts and omissions to which they are 
' applied must be those of persons who are 


, competent under section ll. The enactment . 


deals with valid, voidable, and void agree- 
- ments between persons competent to contract. 
A “valid agreement,” i. e., one enforceable by 
law, is a contract. The term” ‘void agreement,” ' 
though involving a contradiction in terms, 
isa convenient misnomer used to indicate 
that which the law will not enforce. Section 
24 defines, and section 30 cgntains, one 
illustration of, a void agreement. Section 
19 gives an exainple of an agreement which 


(23) 25 A. 195; A. W. N. (1903) 8. 

(24) 28 A. 570; 4 C. L. J. 1; 1 M. L. T. 205; 3 A. 
L. J, 495: 9 O. C. 188; 8 Bom L. R. 491; 10 0. W, N. 
849; 16 M, Ta, J. 202; 88 T. A. 118 (P, O.) 
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is voidable. But in all these cases we have 
an assumption of the!presence of persons com- 
petent to contract within the purview of 
section 11. Except where expressly stated - 
e. g., in section 247—the provisions relating 
to void and enforceable contracts have 
nothing to do with persons who are incompe- 
tent to enter into those agreements and 
contracts with which the Act purports to 
deal. A transaction entered into by a person 
who isa minor, or of unsound mind, or 


‘disqualified by law i is a mere nullity in law. 


It cannot be evolved by any legitimate 
judicial process into an agreement enforceable 
by law. It cannot be ratified, because 
there is nothing to ratify. It cannot be made 
the subject matter of equitable treatment, 
because there is nothing on which equity 
ean fasten--no legal embryo which it can 
develop. Whether such a nullity can set up 
an estoppel is not a question which arises in 
the case before us, and we are not called upon 
to answer it, But, as I shall endeavour to 
show hereafter, my brother Mittra e has 
sought to treat isin that way by applying 
section 43 of the Transfer of Property Act, 
and it may be necessary to say something 
onthat aspect of the question. 


The opinion was long held by some learned 
Judges in this country that, despite the 
provisions of section 11 of the Indian Contract 
Act, 1872, a minor could personally make 
agreements which, though voidable, could be 
validated by subsequent ratification by his 
guardian, or by himself after attainment of 
majority, and that such agreements were 
open to treatment by the Courts in accord- 
ance with the doctrines of equity. It will 
suffice to refer to the cases of Mahamed 
Arif v. Saraswati Debya (25) and Sadashiv 
. Trimbak (261, as instances in which that 
view was*propounded and adopted. But the 
dictum has been completely and finally 
overruled by the Judicial Committee in 
Mohori Bibee v. Dharmodas Ghoze (3), and no 
student of the Indian Contract Aet, 1872, 
can doubt the soundness of the Privy 
Council interpretation of section ll thereof 
in that case. The instance before their 
Lordships was that of a minor, but a 
careful perusal of the judgment will 
“(95) 180 259;9 Ind Dee. (x. s.) 178.. 

(26) 23 B. 146 at p. 174; 12 Ind, Dec. (x. s.) 97. 
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make it clear that the conclusion reached 
was based upon a general interpretation of 
section 11, and is equally applicable to all 
persons categorised as incompetent to con- 
tract by that section. , The ratio decidendt, as 
made clear in their Lordships’ judgment, 
and by the Allahabad High Court in Kamta 
Prasad v. Sheo Gopal Lal (27), is this, that 
such a transaction is not merely voidable or 
void or subject tu such equitable principles 
as underlie sections 64 and 65 of the Indian 
Contract Act, but is an absolute nullity, 
affording no foundation for any legal or 
equitable interpretation or enforcement cf it 
by a Court of Law. The Board point out the 
fallacy of the previous decisions regarding 
agreements by minors, 


We have no justification, I think, for re- 
peating that fallaey in connection with 
transactions by etther of he other two classes 
of persons made inrampetent by section LI of 
t! e Contract Act. Persons insane and persons 
disqualified by law are treated in that sec- 
tior ejusdem generis with minors, without 
"Reservation, modification; or qualificatian of 
any kind, We do not judge the legal 
value of an agreement made by a minar 
with reference to the policy or purpose 
of the Legislature in making him ineom- 
petent to contract. It is enough, for the 
purpose of judicial ‘treatment, that he is 
expressly declared to be:incompetent to con- 
tract. We go no further. Upon what 
prinsiple of logic or common sense can there 
be applied a different treatment to other 
perscns of statutory incompetency? I have 
shown that section ll operates to maké as 
incompetent as a minor or a lunatic a person 
' who is sut juris and of sound mind, so, long 
as he is disoualified by law. In what more 
‘oertain and definite way could the Legislature 
disqualify such a person for the purposes 
of this section than by declaring him to he 


incompetent to contract? Accordingly, while ` 


the law uses different language where it 
seeks to restrain, or limit, or prohibit the 
ordinary legal operation of agreements and 
contracts made by competent persons, e. g., 
in sections 20, 23, 25 and 27 of the Indian 
Contract Act, in section 52, Transfer of 
Property Act, and in section 276, Code of 
Civil, Procedure, 1882-—it bas resort to the 


(eT) 28 A. 042, ~- 
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word “incompetent” or the words “not 
competen " whenever its. purpose is to with- 
hold, take away absolutely, or wholly suspend 
for a time, the status and capacity which it 
declares to be indispensable for the perform- 
ance of an act authorised or recognised and 
enforceable by it. : 
. By section 7 (a), Indian Trusts Act, 1882, 
it is enacted that the creator of a trust must 
be a person competent to contract, and this 
prohibits the creation of a trust by an 
incompetent person acting for himself of his 
own volition In section 31, Central Pro- 
vinces Court cf Wards Act—as in every 
other Provincial Court of Warda Act—we 
.have a ward—alheit he may be a major and 
of sound mind - declared incompetent to 
transfer property. He is, therefore, a person 
disqualified by law within the purview of 
section 11 of the Contract Act. In section 13 
of the 1882 Code of Civil Procedure, sec- 
tion LL of the 1908 Code, and section £4 of 
“the ludian- Evidence Act we find the word 
‘sompetence’ used as synonymous with the 
jurisdistion of a Court jn its fullest sense. 
In. a case under any of these sections, 
competence of the Conrt is indispensable to 
maintain its judgment as a bar, and in- 
competence is irremediable. In sections 118 
and 120 of the Indian Evidence Act the word 
“sompetent” is used, as in the Contract Act, 
to denote & personal quilification, though 
here a capacity to understand is the sole 
qualification for competence. Every person, 
including minors and lunatics, who is able 
to understand questions put to him and to 
-convey by words or signa a rational account 
of what he has seen or heard or. done on a 
particular oeoasion, ia competent ‘o be a: 
witness: Queen-Empress v. Lal Sahai (28), 
Queen-Empress v. Rim Sewak (29). 16 is 
only a person who is absolutely incapable 
of giving evidence who would be claimed as 
an incompetent witness. But where he is 
incompetent, a y statement made by him, 
however relevant and convincing as a gleam 
of truth, would be an absolute nullity and 
inadmissible as evidence. The Hvidence Act 
contains prohibitions against the giving of 
evidence by certain persons under specified 
e oir:xumstances, but the persons so prohibited 


(28) 11 A. 183; A. W. N. (1889) 65; 6 Ind. Dec, 


(N. 8.) b45. 
(29) 28 A. 90; A, W, N, (1900) 211. 
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are never described as incompetent to testify. 

There are other cases where the words 
“ y» i6. 

competent” and incompetent” are used 
respectively to- signify qualification and 
disqualification to perform legal acts. It is 
not necessary to enumerate them.here. It 
is sufficient to say that nowhere, in the whole 
body of British Indian statute Law, can a 
ease be found where either word has been used 
in relation to a contract except to indicate a 
personal qualification or disqualification which 
is absolute and conclusive of legal capacity 
while it lasts, 

This is the interpretation which com- 
mended itself to the Judicial Committee in 
Mohori Bibee v. Dharmadas Ghose (8); and 
‘though I admit that there are cases of 
earlier date—e.g., Gregson v. Udoy Aditya 
Deb (30)— in which the Privy Council 

‘seem fo have followed a view mot easily 
reconciled with their decision in Mokori Bibee 
.v. Dharmodas Ghose (3), it is clear that, in 
-interpreting section ll of the Indian Con- 
„tract Act, the Courts in India are: now 
bound to give effect to the later ruling. 
-And it is noteworthy that, with this deci- 
sion before it as to the significance of 
sincompetency to contract, the Indian Legis- 
lature has reproduced the language of section 
: 325 A of-the-1882 Code in paragraph 1! 
+ to Schedule III of the 1908-Code, 

In the argument before.us- reference was 
made to the marginal heading against 
section .325 A, to sustain the contention that 
the section was intended merely to place a 
restriction on alienation. But thata mar- 

' ginal note cannot be called in aid to interpret 
the section to. which it is affixed was ruled 
by the Privy Council in Balraj Kunwar v. 
Jagatpal Singh (31). 


‘From some of the observations appearing 
in his judgment my brother Mittra seems 
‘to have been under tha impression that 
the jurisdiction of the Collector executing: 
‘a decree transferred to him is restricted 
to a part of the judgment debtor's immove- 
‘able property, but, as I read the law, such 
jurisdiction covers the. entire” 'immoveable 
, estate of . the judgment- -débtor; and section 
(30) 17 C! 223, 16 T. A. 221; 13 Ind. Jur. 410; 5 
Sar. P. €. J. 416; 8 Iad Dee ‘x. s.) 686 (E. C.) 
(81) 26 A. 893; 8 C. W. N (599; 31 I. A.-132; 1 ai 


L. J. 884, 70. C. 248; 11 Bom L. R. 616; 8 Sar. P. C. 
639 (P. C.). 


made by the Civil Court 


‘the ' Collector. 
transferred, the whole immoveable estate of 


prohibition is only imposed . 
_tection of 


„gound. 


.but that does not 


"ward without his authority. 
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325 A of the 1882 Code applied, as the 
corresponding . provision of the 1908 Oode 
applies, to "the judgment- debtor's immove- 
able property,” without restrietion of any 
kind, though, in the first instance, it isan 
order for the sale of particalar property 
which affords 
the decree to 
The moment the decree is 


grounds for a transfer of 


the judgment debtor, and, save in the case 


‘excepted hy section 322 of the 1882 Code and 


Schedule III, paragraph 2 of the 1908 Code, 
‘all decretal debts and claims enforceable or 


‘exiatent against that estate come under the 


administration of the Collector, whosé powers 
and duties are snmawhat analogous to those 
of a Court of Wards: and: that is why, 
while hà can perform: them, the interference 
of the Civil Court is excluded ‘exsept dt 
the option of the Collector) andthe com- 
pstence of the judgment- debtor to transfer 
(exsant with the permission of the Collector) 
is withdrawn. 


An argument which has prevailed: with 
my brathar Mittra is this, that the, fact 
that a judgment: ‘debtor,, disqualified by sec- 
tion 325A ofthe 1882 Code, might nevertheless 


“haye transferred with the written permis- 


sion nf the Collegtor; indicates that the 
for the pro- 
the Collectür's arrangements. 
With due respest for my learned brother 
I am unable to accept that argument as 
[t seams to me to confuse dis- 
qualification with prohibition, I would 


point out that section 7 (b) of the'Indian 


Trusts Act provides for the creation of a 
trust by a minor with the permission— 
note the use of the same word—of a speci- 
fiad Count. Can ib he argued that only 
sush a Court is entitled to object to a trust 
created by a minor without such permission 
and that, subject to avoidance by the Court, 
guch trust would be valid, or that it could 
be ratifiel or enforced on equitable prin. 
cioles? Obviously not. A minor or a 
lunatic may contract through a guardian; 
imply ‘that only the 
guardian cau avoid a contract made by his 
Part ratione 
£n ine»mpstent  iudgment-debtor is only 
quali&ed to transfer with the prescribed 
permission, Without it he standsas a person 
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disqualified by law. The case of Himanchal 

Singh v., Jhamman Lal (32) is instructive in 
this connection. A transfer with the per- 
mission of the ‘Collector differs in form 
only from a transfer by the Collector. 

I will now deal with the question whe- 
ther section 43, Transfer of Property Act, 
1852, can he applied to the transaction 
whioh the plaintiff seeks to enforce in this 
ease. If I rightly understand my brother 
Mittra he construes that section as embody- 
ing a doctrine of equity. With due respect 
I am. unable to accept that view. Tomy 
“mind the section enacts nothing more than a 
rule of estoppel by representation. Though the 
‘doctrines of equity and rules of estoppel equal- 
ly emanate from a desire to secure natural 
justice, there is & well-ascertained distinction 
between the two. Equity interprets, adapta, 
and even supplements Common Law, and, 
‘where any of its principles are codified, 
they appear as anbstantive law. But estoppel 
is always a part of the adjective law. It 
is 4 rule of evidence. Adjective law is 
not confined to the Codes of Procedure 
‘and Evidence, Parts of it are to be found 
‘in nearly every Irdian Enactment, and 
section 48 of the’ Transfer of Property 
t Aot is one example of it. It is accepted 
as such in all ‘the known commentaries 
‘on the ‘Tratsfer of "Property Act,” An 
‘estoppel operates to. treit fictitious state- 
-ments as true, and modern estoppel has 
been stated to have been established with 
the deliberate intention of making false- 
hood take the place of truth: Casperz on 
Estoppel, 4th Edition, section 4, To say 
‘that a person, forbidden by law to make 
'a transfer, will yet be held bound by a 
transfer made by him because he would 
gain an unfair advantage over the trans- 
feree if the transfer were set aside, may 
be an equitable treatment of the transaction. 
But an estoppel prohibits any view of the 


matter to see whether or not the transfer . 


was prohibited. It bars proof of the pro- 
hibition. If it were applied to section 325A 
‘of the 1882 Code it would make the 
- Legislature say toa judgment-debtor who 
had exscuted a deed of sale of his property 
in contravention of that section: “You may 


(82) 22 A, 364; A. W, N. (1900) 119; 9 Ind, Dec. 
(5, =) 1276. 
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have been incompetent to contract; but, 
since you falsely (or erroneously) repre- 
sented that you were competent, and misled 
your vendee into completing the transaction, 
you are forbidden to plead or prove your 
incompetency.” By a legal fiction, a false 
competency tskes the place of a real inoom- 
peteney, proof of the latter being stopped. 

A careful perusal of seotion 43, Transfer 
of Property Act, makes it evident that the 
rule enacted by the section is based :on 
erroneous representation, It does not provide 
that in every case where a person without 
title makes a transfer he shall be bound 
by such transfer. It applies’ only to cases 
where a person ‘erroneously represents" 
his possession of authority to transfer 
property and “professes” to transfer it; 
and the mode of its application is: ‘by 
preventing the: transferor from proving 
the fact that he acquired the property 
subsequently to the transaction. The rule 
of estoppel gives a fictitious date to the 
acquisition of! title, placing ‘it anterior "io 
the transfer. But if erroneous representa- 
ticn and untrue profession are wanting 
section 43 has no application: Nurul Hosszin 
v. Sheosahai Lal (33), Now you cannot 


-erroneously represent or profess an untruth 
.to a. person -who knows 


the truth. -The 
language of. the section clearly : implies 
that the transferee is ignorant of the faots, 


- and accepts and acts upon the erroneous 
- representation: and the false profession; and 


no transferee who has not been misled 
thereby can claim relief ander the section. 
This is in accordance with the. law of 
As laid down by Drake-Brockman, 
J.C., in Sitaram v. Musammat Harkubat 
(34), following the decision of the Supreme 


Tribunal on this point in Mokort Bébee v. 


Dharmoias Ghose (3), there can be no 
esteppel by a false statement where the 
truth as to the matter stated is known 
to both parties, Therefore, if I am right 
in treating section 43, Transfer. of Pro- 
enactment of estoppel, 
it has ne application bere. From tbe 
statement of the faota given herein above 
eit is mauifest that the plaintiff accepted 
‘ i 

(33) 20 C. 1 at p. 7; 191. A. 221; 6 Sar. 
205; 10 Ind. Dec. (x. &) 1 (P. C. 

(34) 4 N, L, R, 28, 


P. 0. X, 


g 
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‘his deed of sale with complete knowledge 
of “the fact that the field waa then under 
. the management of the Collestnr, 

There is: another ground  on:^swhich;. 
treating ‘section 43; as an enactment of 
estoppel; it cannot be aoplied to give 
effect: to a dealing with his immoveable: 
estate by a judgment- debtor in contraven- 
tion of the provisions of section 325A 
of: the 1882 Code of Civil Procedure. It 
is to befound in the well-established rule 
that there can be no estoppel to defeat 


a ‘plain provision of the law: Partap 
Narain v. Maigh Lall Singh (35), 
Lakshami Bibi Kujrani v. Atal Bihari 


Haldar (36), Shridhar Balkrishna Vuidya v. 
Babaji Mulu Agarya (37), Krishnan Chetty. 
vi Vellaichami Thevan (33). Sitarama Chetty 
v. Cotta Krishnasami (39), Casperz on 
Estoppel, sections 59 and 144. : 


The lower Appellate Court in this case 
adopted the view. propounded by Hallifax 
and Mittra A. J. Cs., in Sukhdeo v. Sultan 
Beg (18), that where a judgment-debtor has 
purported to make a transfer of property 
in contravention of section 325A, Code 
of Civil Procedure, 1882, an equity arises 
which prevents him and his representatives- 


in-interest from repudiating it, when, 
the Collector’s „administration having 
come to an end, the judgment-debtor 


‘is in a position to make good his bargain. 
Where the transferee takes with previous 
knowledge of the disqualification of his 
transferor —as in the case now before us—I 
am unable to see how any eqoity can arise. 
A transferee who congpires with his trans- 
feror to contravene an express provision of 
law cannot be said to come to Court with 
clean hands to enforce that transaction, 
But even where he is ignorant of the 
truth, when he accepts the transfer, I do 
not think he can claim any relief in equity. 
Equity follows the law, which means that 
equity is governed by the rules of law as 
to legal estates, rights and interests, and 
acts in analogy with legal rules in regard 


to equitable estates, rights and interests, 
(35) 2 Ind. Cas 656; 36 C. 927; 13 O. W. N 949. 
^ (38) 21 Ind Cas. 117; 400. 534. 
* (87) "8 Ind. ^aa. 184; :6 Bom. L. R. 686; 38 B. 79, 
(38) 12 Ind. Cas. 668; 21 M. I, J 1077; :0 M. L. T. 
395: (1911) 2 M. W. N. 46: 37 M. 38. 
po 21 Ind. Cas, 24; 26 M. L. T, 764; (1913) M. W. 
N. 676; 38 M. 874. 
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when an analogy exists. Tt can never be 
&ppnlied to defeat a law or to’ enforce that 
which the law exoressly forbids. Where- 
ar rile, either of the Common Law -or-Statute 
Law, i is direct, -and-- sp Mis éase with 
all its circumstances, - the- particular 
point, a Court of. Equity i is às-much bound 
by it as a Court of Law, and” ean ay little 
justify a departure from it: Suell’s:Principlesof 
Equity, 17th Edition, page 16th, Story'sE mity 
Jurisprudenca, 2nd English Edition, page 42. 
Here, in India, the position has been coor- 
rectly enunciated by this Court in Hamir v. 
Bhurasao Khemchand (40), where it was laid 
down that the Indian Courts are bound to 
decide according to equity and good con- 
science where no definite law is laid down 
for their guidance; but where, as in the 
case of contract, the whole law- has been 
codified and definitely enacted, that law must 
govern the proceedings of Courts, and they 
cannot go beyond it to apply what they 
think are the principles of equity. - 

In Monori Bibee v. Dhazmodas Ghose (3) 
their Lordships of the Privy Council, at 
page 549, expressed their approyal of a 
dictum of Lord Justice Romer as. to an 
equitable right to a refund of purchase- 
money paid on a void transaction in Thurs: 
tan v. Nottingham Permanent Benefit Building 
Society (41), to ihe effect that "a Court of 
Equity cannot say that it is equitable tocompel 
& person to pay any moneys in respect 
of a transaction which, as against that 
person, the Logislature has deslared to be 
void.” If, therefore, equity would no‘ order 
a refund of money paid to a disqualified 
transferor by a transferee having knowledge 
of the disqualification, still less can equity 
enforce the transaction itself. 


- My bréther Mittra has endeavoured to 
draw a dis*inetion between contracts declared 
void by Statute iu the cases where the 
provision is made for the benefit of the 
disqualitied person and the cases where it- 
is not. This argument seems open to 
criticism on several grounds, Firstly, aa [ 
have alrevdy attempted to show, a provision 
which declares vo.d an agreement by persons 
competent to contract stands on a different 


(40) Second Appeal No. 133 of 1878; [Laurie's Digest 
of Civil Rulings Part 1 No. (11]. "UM 
(41) (1902) 1 Ch. 1; 71 L. J, Oh. 83, . 
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footing. from a provision which disqualifies 
a person, from making any contract at all. 
Secondly the distinction ,elaimed is based 
upon English cases and has no support in 
any part of the British Indian Law. Thirdly, 


the provisions of,the Code of Civil Pro- 


cedure relating to the powers and duties 
of Collectors in connection with the execu- 
tion of decrees are certainly enacted for the 
protection of the judgment-debtors who are 
brought under -that administration: and that 
is nonetheless so because by protecting such 
judgment-debtors the Collector may make 
arrangements beneficial to the decree-holders 
and conserve or promote the collection -of 
Government revenue. T 
I will conclude this judgment by a brief 
analysis of some.of the authorities bearing 
oÑ, the . subject of competence or incompe- 
tence to. contract. In this Court the earliest 
reported degision is Jhabulal Kalar v. 
Rampershad (10). That was dissented from 
in Murray v. Murat.Singh' (11). The latter 
decision has been approved in two unreported 
Bench cases and dissented from in arother un- 
reported Bench case already cited. The latter 
is based on Magniram v. Rakubat Rakhma 
Lohar, (7), wherein it was held that a judg- 
ment-débtor, who transfers his property 
while disqualified, can be compelled to make 
good his bargain after his incompetence 
has’ been removed. The learned Judges 
claimed authority for thi proposition in 
the English case of  Holreyd v. Marshall 
(9). But it is clear that the vendor or 
mortgagor referred to in that decision 
was A person competent ts contract but 
not possessed of the property agreed ‘to be 
transferred, and the ruljng affords no 
authority in the case of transfer made by 
person incompetent to transfer by reason ofa 
personal disqualification created by faw.: The 
learned: Bombay Judges also quoted Narayan 
‘Khandu ~ Kulkarni v. Kalgaunda Rirdar 
Patel (8) and Hillaya v. Narayanoppa Tim- 
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of section 43, Transfer of Property Act,’ 
and section IR, S ecifio Relief Aot. Both. 
these sections de)! with the cases of persons: 
competent to contract, and have uo appli- 
vation to the cases of persons disqualified. 
by law fom makinga contract. Moreover, 
as I have endeavoured to show, section: 
43 js farther inapplicable becan-e there. is no. 
case of erroneous representation befcra, as. : 

T bave said that we are not called on. to. 
decide whether a disqnalified judgment- 
debtor who has corceasled his disqualifi-: 
cation from a tr:nsferee of his property: 
would be estopped from pleading and proving 
such incompstence, The question is’ not 
free from. difficulty. In Mohori Bibee v. 
Dharmodas Ghose (3) the Calcutta High Court 
seems to have held that-section :15, Indian: 
Evidence Act, does not apply to infants,; 
but their Lordships of the -Privy Council: 
at page 545 expressly refrained from decid- 
ing that question. The Bombay ruling 
would seem to be no real authority for 
any: intérpretation of section 325A, Civil 
Procedure Code, *83/, in a care where 
there is no estoppel by erroneous repre“ 
sentation. In D Sinclair v. Sitabkhan (43) 
it was held that the fact, that the trans- 
feree had notice of the facts regarding 
which an erroneous representation was made 
to him, was immaterial for the purposé 
of applying. section 43 of the Transfer of 
Property. Act. With due respect I am un- 
able to ‘accept that asa sound interpretation 
of the section, for reasons already given. 
Thata knowledge of the facts by the transferee 
shuts out’ the app ication of section 43; 
Transfer of Property Act, was propounded 
as correct law by the Bombay Court in 
Gangabai v. Basvant Ballappa (44). If the 
learned Judges in Magniram v. Bakubdt 
Rakhma Lohar (7) intended to lay down that, 
apart from the rule of estoppel, a transaction 
entered into by a judgment debtor disqualified 
by sectibn 325A, Code of Civil Procedure, 


maya (42): but in both thesecasesthe decisions. 1£89, can be ‘enforced against “him after 


proceeded upcn an estoppel by representa- 
tion, and afford no guide for interpreting 
the provisions of the law with which we 
are concerned. Indeed,in Mogmram v. Baku. 
bai Rakkma Lehar (7) the Bombay Court 
really applied a ru'e of estoppel by wey 


(42) 12 Ind. Cas. 913; 36 B." 155: 13 Bom. L. Be 
1200. : : : 


bis disqualification has ceased, then with 
due ‘respec? | am unable to accede to 
that proposition. While, if they applied a 
erule of estoppel only then -I offer no 
opinion on the legality of their procedure 


' (43) 8 C. P. b. R. 72. 
- (44) 5 Ind. Cas. 866; #4 B. 175 at p. 182, 12 Bom, 
L. R. 143. 3 Ei 
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though.T have aaneidera&hla deuht whether 
any rule of eatanpel eonld he apnlied tn auch 
a oase. In that case the ruling | becomes ins 
applicahle.here, 


Tn Himanchal ngh v, Jhammaun Lal 
(32) the Canr* "efnzed to an fnvee a transfer 
made by a ward of Court while disqualified 
after his disanalification had ceased, on the 
ground that “the whole aim and object of 
tbe Legislature would ba frustrated, if 
while the Court of Wards was bnilding 
up and nursing the estate, the disqualified 
proprietar should he left free to destroy 
tha work of tha Sonrt,” An equally strict 
intepnratation nf the nwar nf n disqnalified 
pranrieter onder tha Q«dh Tand Ravenne 
‘Ast 1878, wao adonted in Lachm? Narain 
v. Fateh Rohadur Sangh (93) Thn Nanga 
T'rasad. v. Gunga Bakhsh, Singh (45) the die- 
qualification nnder gantian 8254 waa held 
ta anntinng while the Collastor’s management 
lasted, hnt the nase affarda no anthavity 
on the. question now hefore na, Tn Sanba 
v. 6G necha (1°) the extent nf the in^omne. 
tenoy created hy «eation 325 4 waa digenaaad 
and Murray v. Vurnat Singh yn ) was nnanroved 
and arnlain?4. Tha naca of Chandan Lal v. 
Muhammad. Husan Khan (46) ir an antharity 
against - the. nlaintiff, and entirely supports 
the ^ view taken hy me nf the proner 
interpretation of seation 325A af the 
1882 Cnde.- In  Riguanath Garnin v. 
Surendro Mahan , V Iagannath Marwari vy. 


Girithari Singha] '47 the view adopted was, 


that a deed of release  exeented by a 
proprietor disqualified by the Chota Naepnr 
Enenmbered Estatea Act, VI (B. C) of 
1876, was ahsolntely void and conld not 
be made operative. even as an estoppel, 
because tha proprietor was incomvatent to 
contract, Incompetence to eoniraocb was 
similarly interpreted by Tamay. J. C, in 
Babu Jiwanlal v. Raja Seth Gokuldas (48). ' 


I shonld like to point out that my 


brother Mittra has misinterpreted my judg- . 


ment “in Murray v. Murat Singh an, 
where he states that in that "judgment "ib 
is recognised that tha suhseqnent ac. 
quiescence of the Callestor, whether directly 
or by implication, won!d he a sufficient 

(45.. 29 A. 415; A w N. 097) 112. 

1451 4° P R. 1899, : 

(47) 29 Ind Oaa 429; 19 0, W. N. 103, 

' (43717 C, P. L. R, 13. 


‘or his 
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compliance with the Statute.” 
the fasts of the case 1 wrote:— 

“It is also an admitted fact that the 
sanction of the Collestor waa. not obtained, 
nor is it the allegation that hia acquies- 
cente was subsequently secured, either 
directly or by implication.” 

But I'indnlged in ‘no: obiter dicta as to 
what would have been the legal effect of 
ratification by the Collector: and, laving 
regard to the view. which T took, that the 
transaction was ‘a nullity, I could not have 
held that it could have been validated by the 
Colleetor’s ratification. 

Por the reason given above, I adhere 
to the opinion which [ followed in Murray 
v. Murat Singh (11) and, with due respect, 
I think that Sukhdeo v, Sultan Beg (13) was 
wrongly decided. My reply to the reference 
male tó the Full Bench is that a jadg- 
ment-debtor, to whom section 325A of 
the Code of Civil Procedure, 1882, applied, 
was a person ‘disqualified within the mean- 
ing of section ll of the Indian Contract 
Ast, to the extent stated in the former seo- 
tionand that any trausaction eutered into 
by him in contravention thereof was a 
mere nullity, ineapable of subsequent 
ratification, or of enforcement in equity. 

Mittra, A.J. C.—The point for decision 
is whether section 43 of the Transfer of 
Property Act applies to a transfer made 
by a judgment-debtor in contrayention of 
the provisions of section 325A of the 
Civil Procedure Code, 1252, That section 
runs as follows: — 

"So long as the Collector can exercise 
or perform in respect of the judgment- 
debtor's immoveable property, or any part 
thereof, any of the powers or duties con- 
ferred or imposed on him by sections 322 
to 325 (both inclusive), the judzment. debtor 
representative-in-interast shall be 
incompetent to mortgage, charge, lease or 
alienate such procerty or part except with 
the written permission of the- Collector." 


The learned Counsel for the appellant 
relies upon the use: of the word “in- 
eomoetent” and alan on the provisions of 
section ll of the Contract Act and seotion 


In stating 


'4 of the Transfer of Property Aoc. [It 
#3 urzel that the use of the word "in- 
competent” in the above section concludes 


the case, and that there is nó seope for 


t 
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interpretation, and that we must hold such ` 


& transfer to be. of no legal effect what- 
soever. 

Now section, 11 of the Contrast Act and 
section 7 of the Transfer of Property Act 
merely refer us to the special law which 
is said to disqualify a person. The nature 
and extent of that disqualification, therefore, 
must be ascertained from a consideration 
of the provisions of section 325A. It is 
apparently conceded that the requirement 
of that section that the permission shall 
be in writing is merely directory and not 
mandatory, for in Murray v. Murat Singh (11) 
it seems to be recognised that the subsequent 
acquiescence of the Collector whether ob. 
tained directly or by implication would 
be a sufficient compliance with the Statute. 
I am unable to agree with the argument 
‘that there is no room for interpretation, 
for the simple reason that the Statute is 
silent as to the effect of the absence of 
the Collector’s concurrence on the transfer. 
We “have, therefore, to interpret the section 
and consider whether the Legislature in- 
tended that the same legal results should 
follow as in other cases where similar 
language has been used, and in doing so, 
we have to find 
Statute prohibiting a transfer. ~ 

.lt is to be noted that the incompetency 
ereated..is' not an absolute one. There is 
competency . with the  conearrenee of the 
Collector. . ` ] 

Now where a transaction is declared void, 
there are a number of cases cited in Maxwell, 
which show that if the Statute is enacted 
for a particular purpose and in the ia- 
terest of particular persons, the word ' “void” 
means nothing more than “ voidable ”, bnt 
says Maxwell: “when it relates to persons 
nat capable of protecting themselves, or 
when it. has some object of public poliey 
in view which requires the striet constraccion, 
the word receives its natural fall force and 
effect.” 5th Edition, page 348. 


. Where the concurrence of one is required 
by a Statute for the protection of another or 
on similar grounds of publie policy, its 
absence will make an act of the latter a 
nullity, The same principle will apply 
when an incompetency is created with the 
same object, Such is the case of a minor, 
a lunatic, a disqualified proprietar, a per- 
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is managed under the 
Eneumbered Estates Act. The cases cited 
before us, Himanchal Singh v. Jhamman 
-Lal (32), Lachmi Narain v. Fateh Bahadur 
Singh (93), Biswanath Gorain v. Surendro 
Mohan [Jagannath Marwari v. .Giridhart 
Singh] (47), Babu Jiwanlal v. Raja Seth 
Gokuldas (48) are of this description. If, 
however, the concurrence is necessary for 
any other purpose, the act may be an act 
in law capable, of legal effect, and section 
43 of the Transfer of Property Act may apply 
to such a case, . 

A person is said to have an imperfect 
title if the concurrence of another is neces- 
sary for the conveyance of & valid title 
(scetion 18, the Specific Relief Act). 
Instead of vesting the title in the Collector 
as in the case of a Receiver in Insolvency, 
the section, in effect, merely declares the 
title of thé judgment-debtor to be imperfect 
without the written permission of the Collec- 
tor. In Payne v. Mayor of Brecon (49) the 
question arose as to the effect of section 
94 of the Municipal Corporation Act, 5 
* 6 Wil. IV, C. 76, whieh says that 

“shall not be lawful" to mortgage any 
lids of a Corporation, except with the 
approbation of the Lords of the Treasury. 
Bramwell, B., at page 868 of the Revised 
Report, says that the expression only means 
that the Corporation sball not be. entitled 
to do so.. Grammatically, the word “some 
petent ” may be used either with reference 


son whore estate 


“to the quantum of interest or .to personal 


capacity. In Attorney-General v. Hallett (50) 
it was held that the word as used in 
section 21 of the Succession Duty Act, 
1853, did not refer to personal capacity. 
The words “incompetent to transfer ”. 
mean " not entitled to transfer." With 
due respest, l think that undue importance 
has been attached to the use of the word 
v incompetent " in the judgment Murray v. 
Murat Singh (11). 

To quote from the judgment of this 
Court in Sukhdeo v. Sultan Beg (13), “A 
Statute is ofdinarily presumed not to enable 
a-grantor to derogate from his own grant 
except where, as in the two instances 
relied upon by Stanyon, A. J. ©., a dis- 

(49) (1858 8H & N. 572. 117 R. R. 863; 27 L. J. 
Ex. 495 6 W. R +0 : 157 E. R. 597. 

(50) (1857, 2H & N. 368; 116 R. R. 694, 27 L. J 
Ex. 8929 L T 0 s) 214; 157 E. R. 152, 
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ability is created for the protection of a 
person so disabled. And “in such cases it 
will generally;be found that the, disability 
is nsualy complete enough for the due 
proteotion of the disqualified person, against 
his own. follies, for such a person is in 
the eye of the law incapable of taking care 
of himself. In such cases neither equity 
nor the rules of estoppel can be called in 
aid to defeat the provisions of the law enacted 
for his benefit and protection.” 


Where a disability is created’ for the 
protection of a person, such a disability 
cannot be put an end to by any act of 
his own. The disability created by section 
325A can be put an end to by the judg- 
ment-debtor by paying up tbe decretal 
amount at any! time. It is restricted to 
property over which the Collector can ex- 
ercise jurisdiction. The judgment-debtor 
is free to enter into an agreement regarding. 
all other properties, moveable and immove- - 
able. See Dhanipal Das vw. Maneshar 
Bakhsh Singh (24), Payne v. Mayor of Brecon 
(49). He may enter into a contract to 
transfer even the property -under manage- 
ment to take effect upon the Collector’s 
management coming to an end, and such a 
contract may, in  vertain cases, be 
specifically enforced after the manage- 
ment of: the Collector comes to an end. 
Although the scheme for the satisfaction of 
the decrees through the medium of the Col- 
leótor is in the interest of the agricultural 
classes, the disability appears to me to 
have: been created in order to give full and 
unrestricted ‘power of management to the 
Collector as held by Neill, J. C , in Jhabulal 
Kalar v. Rampershad (10), and not to protect 
the ;:udgment-debtor in the way in which a 
minor, a lunatic, etc.,are protected. No doubt 


a transfer made by the judgment-debtor * 
without the permission of the Collector 
cannot be enforced against the Col 


lector, his transferees and the decree-holders, 
whose claims have to bedealt with by the 
Collector, nor can it be enforced till after 
all the decrees are satisfied, a8 otherwise the 
object of the section will be frustrated. 
There is no such question of public polisy 
involved in ‘such transfers, which would 
justify us in holding that it is absolutely . 
void and of no'legal effect whatever. “The 
policy of the law always is not io make 
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contracls void to a greater extent than the 
mischief to be remedied renders necessary.” 
Per Maule, J., in Phillpotts v. Phillpotts (51). 

: There has been some discussion before us. 
as to whether section 43 of the Transfer 
of Property Act is based on, estoppel or 
on equity. The fact that the operation of 
the section is restricted to transfers for 
consideration suggests to my mind a rule 
of equity as its origin. That it is not 
entirely based on estoppel is clear from 
the fact that the so-called estoppel cannot 
be enforced against a subsequent transferee, 
without notice of the option, whereas estop- 
pels under section 115 of the Evidence Act 
are available against the person making the 
representationas wellas his representatives-in- 
interest. But itis unnecessary to pursue 
this subject further, as we have to give 
effect to thesection as it stands. As held 
by this Court in D. Sinclair v. Sitabkhan (43), 
the transferee, to claim the benefit of this 
section, need not be without notice of the 
defective title if his transfer is for coneidera- 
tion. Otherwise the words “without notice” 
would. have’ found a place in the section 
after the words ‘attheoption of the transferee” 
as they do in other Acts of the Legislature 
and in the section itself with reference .to 
persons against wh-m the transfer can be 
enforced. The jadgment debtor had created 
an imperfect title in favour of the transferee . 
which was not then capable of being enforced, 
but under section 43 the transfer, being for 
consideration, now operates on the complete 
title whieh the judgment debtor possesses by 
reason ofthe decrees having been since 
satisfied. KM 

Now a representation is nonetheless an 
erroneous representation, because it is known 
to be so to the person to whom it is made. If 
the tragsferee forconsideration really bargains 
for the limited interest which the transferor 
possesses, he cannot appeal to section 43. 
But if the bargain extends to any after- 
acquired increment of that interest, the section 
wilt operate in his favour The judgment of 


Scott, C. J., in Gangaba? v. Basvant Ballappa 
(44) appears to me to be based on this 
principle. 


Section 7 (b) of the Indian 
bears no analogy to the 


Trusts Act 
case before us. 


(61) (1850), 10,0. B 85; 84 R. R. 460 at p. 470; 20 
L. J, O.P. 11; 188 E, R, 35, i 
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It is an enabling section, A minor who 
is incompetent under the ordinary law to 
enter into & contract can create & trust with 
the permission of the Court, Inthe absence 
of such permission, the act is absolutely 
void and can be questioned by anybody 
aggrieved by such a trust and not merely 
by the Court. 

There are two cases relied upon for the ap- 
pellant which may be noticed here. In 
Chandan Lal v. Muhammad Husain Khan (46) 
the transfer by the judgment-debtor was 
sought to be enforced before the decree was 
satisfied. The Collector was not, therefore, 
functus officio at the date of the suit, and 
hence the transfer could not be enforced. 
Ganga Prasad v. Ganga Bakhsh Singh (45) 
has been noticed by Scott, ©, J., in Magniram 
v. Bakubai Rakhma Lohar (7), which was 
followed by this Court in Sukhdeo v. Sultan 
Beg 13). Thetransfer here was held to be 
inoperative because a person holding under 
a lease from the jndgment debtor with the 
conserft of the Collector was the defendant in 
possession, and it was pointed ont that 
the property was under the management of 
the Collector so long as any debts in respert 
of which execution is issued remained 
unsatisfied. 


My answer to the question referred to 
the Full Bench is that section 43 of the 
Transfer of Property Act applies toa judg- 
ment-debtor who professes to transfer pro- 
perty without the written permission of the 
` Collector in contravention of the provisions of 
section 3254 of the Civil Procedure Code, 
1882. Ladhere to the view taken in the 
judgment of this Court in Sukhdeo v. Sultan 
Beg (13), to which I was a party. 





PUNJAB QHIEF COURT. 
Seconp Civit Appeal No. 1942 or 1916. 
January 2^, 1917. 
Present:— Mr. Justice Brond way. 
CHANNA RAM — D&FENDANT— 
APPELLanT 
VETSUS 
KALU AND OTHERS— PLAINTIFFS— 
R&8P0^ DENTS. 
* Appeal, second—Finding of fact—Misreading of 
docwment, 
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Where a document has been completely misread 
anda finding of fact arrived at asa result of snch 
misreading a second appeal is comnetent, and the 
Chief Court can consider the correctness of such 
findi:g of fact. [p 218, col. 2] 


Second appeal from the decree of the 
District Judge, Mianwali, dated the sth 
June 1916. 


Mr. Nanak Chand, for tha Appellant. . 

Mr. Bhagat Ram Puri, for the Respond. 

ents, - 
JUDGMENT.—The point for determina- 
tion in , this case is whether certain 
shamilat land was sold by the plaintiffs. 
respondents under a sale deed exeouted hy 
them on the 12th October !848 to the 
defendant-appellant. 

The learned District Judge has held 
that the shamilat land was not anid, on 
the ground that the deed “is silent as 
to whether the sham:lit was zold or not,” 
and the appellants had not shown aliunde 
that the vendors intended to sellit. Mr. 
Puri raised a preliminary objection to the 
effect that no ground for a second appeal 
had baen diselosed. Ha urged that whether 
or not the shkamilat had been sold was a 
question of fact, which eonld not be considered 
on second appeal. Reliance was placed on 
Diwan  Ohand v. Sundar (1). With this 
decision I am in complete accord but in 
my opinion it is no bar to the present 
appeal, . 

When a doeument tas been completely 
misread and a finding of fact arrived at 
as a result of such misreading a second 
appeal is competent, and the Court oan 
consider the correctness of such finding 
of fact. 


In the present case the learned District 
Judge states that the deed of sale is 
“silent as to whetherthe shamilat waa 
sold or mot.” As pointed out by Mr. 
Nanak Chand, this is incorrect—for there 
is a direct reference to the shamilat in 
the deed in question, which contains the 
following:— 4 


" Bamai haqua dakhli wa kharji wa maujuda 
durakhtan ets. wa hiss: arazi shamilat se upar 
jo malkiat hat bai katai kardi.” 

This clearly means that, the shamilat 
was sold with the other land. 


(1) 86 Ind Cas, 199; 68 P. R. 1916; 182 P. W, R. 
1916; 77 P. L. R. 1917. 
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T am aware that the Trial Court has 
exprésged an opinion adverse to this docu- 
ment, There is, hnwever, no - doubt that’ 
it war exeouted' (in fact its execution «as 
not denied before me), and although it 
maybe badly worded I can see nothing 
.güspióious with regard to it., The line, 
where the words referring to the shamilat 
land appear, is clearly written arid is free 
from ‘interpolations or alterations —&nd Mr. 
Puri was unable to point to anything strange 
with: regard to them—the word between 
“darakhtin” and “wa” may be read 
variously, it may be “waghaira” or “hamra” * 
or even as the Trial Judge think: “baiace.? 
but. the only rendering which makes sense 
is "waghaira" and admittedly that is a 
possible reading. Indeed my reader read 
it out as sunh before the question was 
mooted. ‘I “do not see why this reading 
should bé considered incorrect, and Mr.- 
Puri was unable to support the reading as 

baionz." ` "Phis ‘being the case there is 
elearlgzhérror in the learned District 
Judge's reading:^of this document, and 
there is nothing’ to be gained by looking 
üt the vendors’ subsequent action in order 
to ascertain their intentions. In fact the case 
must deoend on the deed of sale and under 
it the shamilat was conveyed. 

I accordingly accept this appeal and dis- 
miss the plaintiffs’ suit with costs through- 
out: 

Appeal accepted. 


MADRAS HI-+H COURT. 
Seconp‘Civit AePRarn, No. 1830 or 1915. 
July 24, 1917. 

Present:-—Mr. Justice Spencer and 
Mr. Justice Seshagiri Aiyar. 
GANESA SETHURAM, MINOR BY GUARDIAN 

AND MOTHER VELLIAMMAI— 
Derexvant No 8 APPELLANT 
. .  VBTEUS 
RAMASWAMI SERV AI AND OTHERS-- 
PraiNtiFE & DEFENDANTS Nos. 1, 2 ann 4 TO 7 
— RESP '^ DENTA, e 
Contract Act (IX of 1877). s. 218—Principal and 
agent— Agent, duty of, to render accounts— Demand 
for payment of money retained by agent—Refusal, effect 


D 


INDIAN. OASES, 


219 


of —Interest, liability to pay—Fraud, retention of 
money due by agent, whether amounts to—BSecretary of 
fund, wheiher trustee. 

It is the first duty of an agent to be constantly 
ready to render his accounts when they are 
demanded. If no demand is made on him he 
simply retains the money which he ought to pay 
over, but which he has not been required to pay. 
lf, however, on demand he denies his liability and 
refuses to pay, he is liable to pay interest on the 
sum from the date of the demand, [p. 220, col. 1.} 

Anagent by retaining the monéy due from him 
cannot be held to have committed a fraud, [p. 220, 
col. 1. 

A Reda ofa fund is only an agent and nob a 
trustee, even where he recovers monies from 
subscribers and is himself one of the Directors of 
the fund. [p. 220, col. 1.] 

Second appeal against the decree of tha 
Court of the Temporary Subordinate Judge, 
Trichinopoly, in Appeal Suit No. 544 of 1914, 
preferred against that of the Additional 
District Munsif, Trichinopoly, in Original Suit 
No. 145 of 1914 (Original Suit No. 389 
of 1911 on the file of the Principal District 
Munsif's Court, Trichinopoly.and Original Suit 
No. 483 of 1912 on the file of the Principal 
District Munsif, Kulitalai). x 

Messrs. K. V. L. Narasimham and K. S. 
Ganesa Atyar, for the Appellant. 

Mr. T. V. Muthukrishna Aiyar, for the Re- 
spondents. 

JUDGMENT.—The plaintiff is the lignida- 
tor of a Company incorporated under the 
Indian Companies Act. The 5rd defendant 
whose legal representative has preferred this 
“second appeal was the Secretary of the 
Company. Under the Articles of Association 
he was entitled to be Secretary until removed 
from office. The Company was voluntarily 
wound up in January 1911; on the 4th March 
of that year, the plaintiff was appointed 
liquidator. He made a demand on the 3rd 
defendant on the l2th August 1911 for the 
monies in his hands. (See Exhibit V). 

The 3rd defendant denied liability. There- 
upon this suit was instituted. The 3rd 
defendant died during the course of the suit 
and the Stk defendant was brought in as 
his legal representative. The Courts below 
have held. aud we think rightly, that the 8th 
defendant, the son, is bound to pay the 
monies found to have come into his father’s 
hands. 

The only question on which we feel bound 
to differ from the Courts below is as regards 
the award of interest. Mr. Ganesa Aiyar, 
for the appellant, contended that as there ig 
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no allegation of -fraud in the plaint, 
Subordinate Judge was wrong in treating the 
claim as one founded on misappropriation. 
If, the right to interest was based on the 
ground of fraud there ought to have beena 
specified issue on the question. See Johnson 
v. Rex (l). Further as was pointed out in 
Turner v. Burkinshaw (2), an agent by 
retaining the money due from him should 
not be held tó have committed a fraud. 
Lord Chelnisford's observations in that case 
are in point; "It is the first duty of an agent— 
as. Sir Thomas Plumer said in Pearse v. Green 
(3), quoting the words of the Lori Chancellor 
in’ Hardwicke (Harl of) v. Vernon: (4)— 
to be constantly ready with his accounts. 
Bat this must mean that the agent must be 
ready to render his accounts when they 
are demanded. If no demand is madé upon 
him, it is the simple case of an agent 
retaining money which he ought to pay over, 
bùt which he has not been'required to pay; 
and there is no case, of which I am aware, 
wWhere,, under such circumstances, without 
anything more, the agent has been made to 
pay interest,” 


. Mr. Muthukrishna Aiyar, for the respond- 
ent, realised the foree of these observations, 
and contended that the Secretary of a fund 
is something more than an agent. We are 
unable. to agree with him. There is no 
reason, for regarding a Secretary as a trustee. 
Iti is true £hat the evidence in this case shows 
that he' récóvered the monies from the sub- 
seribera, and that he was also one of the 
Directors of the fund: but he is sued as 
Secretary. and, i in our opinion, he has no 
higher responsibilities than às agent. 

The further eóntention of the learned 
Vakil, for the respondent, was that the 
Interest Aot on: which reliance was placed 
for the appellant saves by the proviso 
claims to interest based on ‘the law of the 
land. It may be conceded that if interest 
ig, payable otherwise, the Interest Act will 
not , prevent its recovery, although there 
may. be no written demand. Section 235 


7X1) (1904) A. O. 817; 73 L. T. P. C. 118; 91 L.T, 
234;53 W. R. 207; 20 T. L; R. 697. 

(2) (1867) 2 Ch. Ap. 438; 15 W. R. 758. 

38) (1819) 1 J. & (W. 135; 20 R. R. 258; 37 E.'R. 
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of the Companies. Act VII of 1913, was 
quoted to show tbat in proceedings taken 
under the Act, the officers of the defanct 
fund are bound to pay interest. But the 
present anit is not a proceeding of the nature 
contemplated by section 235. Consequently 
the question is not affected by that special 
rule. We must, therefore, hold that the plaintiff 
is pot entitled to interest up tothe date 
when the liquidator madea demand, By hiš 
denial of liability, however, in answer to thé 
demand, the 3rd defendant must be deemed 
to have retained the money illegally.. Until 
demand -he ought to have been ready to pay 
up. After demand, if he kept back the money, 
it would amount to upnlawfnl detention. As 
pointed out in Furrer v. Burkinshaw (2), the 
lisbility to pay interest accrues from this 
moment See also Collector of Ahmed- 
abod v. Lavjz Mul (5). The decision in 
Abdul Rahiman v. Rangiah Gounden (0), td 
which the learned Vakil for the respondent 
drew our attention, is consistent with liability 
being laid only after the retention becomes 
unlawful Moreover, in that case, the learned 
Chief Justice implied an user of the money 
which we do not find in the present case. The 
decision, if interpreted as contended for, would 
be opposed to Kamalammal v. Peeru Meera{7) 
and Subramania Atyar v. Subramania Atyar 
(8). 

In the result, we modify- the decree of the 
lower Appellate Court by directing that 
interest upon the principal sum decreed 
should run from the lzth of August 1911, 
and not from 1909. We see no reason to 
interfere with the rate of interest. 
On tte amount decreed interest will be at 6 
per cent. from the date of the decree till 
payment. Parties will pay and receive 
proportionate costs in thisand in the lower 
Appellate Court. The order of the lst Court 
as to costs will stand. . 

Decree modified, 
Y.R.P. 


(5) 10 Ind. Cas,818; 35 B 265; 18 Bom. L. R. 269, 

16) 27 Ind. Cas. 597; © L. Wi 181. 

(7) 20 M. 48. 7 M. L J. 263; 7 Ind. Dec. (N.s 
341, 

(8) 31 M. 250; 3 M. L. T. 278; '8 M. L.J, 245. 
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HARCHARAN DAS t. DHANPAT MAL-DEWAN CHAND. 


“PUNJAB OHIEF COURT. 
Civiu Revision Permios No. 465 or 1917. 
July 24, 1917. 

Present: —Mr. Justice Broadway. 
HARCHARAN DAS— PLAINTIFF— 
PETITIONER 
versus 
Tar FIRM, xsows as DHANPAT 
MAL-DEWAN CHAND— : 

- DERANDANT— RRSAPONDENT. : 

Ciril Procedure Code (Act V of 1908), O. XXVI, rr. 
8, 10, 12, s. 115—Commissioner to examine accounts 
—Objections to report, right to file and prove by examin- 
‘ing ‘witnesses—Revision—Interlocutory order —Inter- 

ference by High Court — Punjab Courts Act (III of 1914), 
8, 44, 

Where a Commissioner is appointed under Order 
XXVI, rule 12, of the Civil Procedure Code to examine 
certain accounts, the parties are not debarred 
from objecting to the Commissioner’s report and from 
proving their objections by an,examination of the 

Commissioner himself or other witnesses. Such 
objections should, therefore, be properly adjudicated 
‘upon, whenever made. [p. 222, col. 2 ] 


Firm of Murli Mal-Dayal Chand v. Lachhman, 22 Ind. 
Cas. 576; 72 P. L. R. 1914; 45 P. W, R 1914; Sitaram v. 
Ram Prosad Ram, 22 Ind. Cas. 858; 18 C. W. N. 697; 
X9 C. L. J. 87, followed. 

The Chief Court has power to interferc inrevision 

“with interlocutory orders, but such power should bo 
-exercised only in exceptional cases.  [p. 222, col. 2.] 


* "Ina suit for certain monies alleged to be due on 
‘accounts to be rendered, the Court appointed a ‘om- 
mhissioner to gocarefully through the accounts of both 
parties, the appointment being made under the im- 
pression that the Commissioner had a thorough know- 
ledge of the script in which the books of account were 
kept so that the inspection would be a personal one. 
Subsequently the plaintiff objected to the Commis- 
. , Stoner going on with the inspection. on the ground 
' that he was not able to read the script and, therefore, 
was not qualified to make a personal inspection, The 
Court thereupon ordered that the inspection should 
proceed and tht objections could be filed when the 
report was sent tothe Court On receipt of the 
report the plaintiff filed objections as well as a separate 
application asking that certain witnesses named 
therein should be summoned in support of the 
. objections. The Court refused to allow the pro- 
duction of witnesses and the plaintiff filed a petition 
“for revision: 

Held, (1) that to all intents and purposes the order 
under revision overruled the plaintiff's objection that 
the Commissioner, not being acquainted with the 
script in which the books of account were kept, was 
not competent to procoed with the inspection; [p. 
223, col 1.) 

(2) that under the ciroumstances the case was a fit 
one for interference on revision and that the plaiptiff 
was entitled to have his witnesses summoned in 
support of the objection. [p. 228, col. 1.] 


Petition, under seetion 44, Act 1II of 1914, 
for rovisiou of tho urdor of tho District Judge, 


'time, and on 27th February 1917 


Ludhiana, dated the 27th April 1917, 
refusing to summon certain witnesses for 
plaintiffs in support of their objections 
against the report of the Local Commis. 
sioner. | 

Bakhshi Tek Ohand, for the Petitioner, 

Ral Sahib Lala Motit Sagar, for the 
Respondent. 

JUDGMENT.—The circumstances under 
which this revision has come,to this Court 


. are as folfows:— 


The petitioner, one  Hareharan Das, 
instituted a case against the respondents, 
a firm known as Dhanpat Mal-Dewan 
Chand, claiming certain mories as due on 
accounts to be rendered. 


This case has been pending for some 

the 
learned District Judge passed an order to 
the effect that he was unable to come to 
any decision on the evidence on the record 
and that it was absolutely necessary to 
appoint some one as a Commissioner to 
go carefully into the books of both parties. 
The person so appointed, it was considered, 
should have a thorough knowledge of the 
script in which the books were kept so 
that the inspection of the accounts could 
be a personal one. ` 


On l4th March 1917 cne Lala Sheo 
Parshád was selected and by consent of 
both parties was appointed as Commissioner. 

It is obvious that this consent was 
given under tbe impression and belief that 
Lala Sheo Parshad bad a knowledge of 
the script in question and could make a 
personal inspection of the books. 


On 31st March 1917 the plaintiff-petitioner 
filed in an,applieation to the Commissioner 
objecting to his going on with the inspection 
of accôunts, the principal objection being 
that the petitioner had discovered that 
the Commissioner was not able to read 
the script and, therefore, was not qualified 
to make a personal inspection as was 
clearly contemplated. This application was 
forwarded by Lala Sheo Parshad -to the 


Court witk an endorsement that while he 
' was unable to read the 


script, he was 
able to carry out the inspection with the 
assistance of competent munims,-and on 
3rd April 1917 the Court ordered that 
the work was to bo proceeded with, and 
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that objections could be filed when the 
report was sent to Court. 

The report was received on 10th April 
1917, but as it was insomplete, was 
returned on 17th April 1917 and again 
submitted to Court on 20th April 1917, 
“when 27th April 1917 was fixed for objec- 
tions to he filed. 

On that date the defendants.respondents 
‘accepted the’ report, but the petitioner- 
plaintiff filed a long list of objections— 
‘supported by an affilavit—and a separate 
application asking that certain witnesses 
therein named ' should be summoned in 
support of the objections. 

The Court thereon passed the order now 
sought to be’ revised, refusing to allow 
the production of the witnesses and fixing 
a date for judgment. 

Mr Moti Sagar for the respondents has 
contended that the order, being an inter- 
.loeutory one, was not open to revision at 
. this stage. 

He* drew attention to Order XXVI, rule 8, 
rule 10 and rule 12, Civil Procedure Code, 
section 44, Punjab Courts Aet, and cited 
Mahtab Rat v. Kamen Lal (1, Agra Bank 
v. Kashi Ram (2), Nihala Mall v Bogu Ram 
(3), Chando v. Jowala Pershad (4), Yusaf v. 
Naza (5), Hovenrhal. Runwar v. Kanhai Lal 
(6), Ahmed Hossain v. Abdul Karim (7), 
Sambasiva Aiyar v. Ganopathy Atyar (8), 
V. V. M. O! ettu Firm v. Arunachallum Chetty 
(9), Gulab Ohand v. Sher Singh (10), Shev- 
pal Singh v. Badri Singh (11), Nand Ram 
v. Bhoprl Singh (12), Chandi Roy v. Kirpal 
Roy (13) and Penumarli Vasantarayadu v. 
Reddi Subbamma (14). 

(1) 61 P. R. 1899. 

(2) P. L. R. 2800 at p. 237. i 

(3) 11 Ind. Cas, 880; 243 P. L. R. 1911; 


164 P. W. 
R. 1011. : 
(4) a1 Ind. Cas. 840; 253 P.L. B. 1911; 169 P. W. 
R. 1911. 
(5) 16 Ind. Cas, 935: 11 P.R. 1913; 17 P.L. R. 
1913; 278 P. W. R. 1912, 


(6) 4 Ind. Cas. 878; 12 O. C. 406. 

(7) 16 Ind. Cas. 3. 

(8) 23 Ind. Cas. 564. 

(9) 29 Ind. Cas. 876; 8 L. B. R. 77. 

(10) 85 Ind. Cas. 608; 149 P. W. R. 1916; 8 P. L, R. 
1917. 

(11) 38 Ind, Cas 208. 

(12) 16, Ind. Cas. 1; 24.4. 592; 10 A. L. d. 130. n 
. (18) J0 Ind, Cas. 308; 15 O. W. N. 682, 

(14) 22 Ind. Cas, 89; (1914) M. W. N, 98; 14 M. L. 
' fg, 688. 


He ought to show that the difference in 
the wording of rule 19 from the wording 
of rule 10 and rule 8 clearly signified that 
the parties could not object to the report of a 
Commissioner appointed under rule 12, and 
that the Court was, therefore, right in refus- 
ing to allow the witnesses to be called. 

I may say at once that I am unable 
to accede to this contention. It seems tb me 
inequitable to holdthat even if a Commissioner 
appointed to examine accounts were to 
submit a wholly false, but plausible, report, 
the parties to the suit were barred from 
objecting to the report, and from proving 
their objections hy an examination of the 
Commissioner himself or other witnesses. In 
this view I am amoly supported by Firm of 
Murli Mal-Dayal Chand v, Lachhmon (15) and 


‘Sitaram v Ram Prosad Ram (16), and I 


have no hesitation in holding on the authority 
of those decisions that the objections, were 
properly made and should have been adjudi- 
cated upon. 

By referring to section 44, Punjab Courts 
Act, and the decisions I have noted above 
it was sought to shew that in no case 
could this Court consider the propriety of an 
interlocutory order on the revision side. 
As against this Mr. Tek Chand referred 
me to Imdad Al Shah v. Sayed Ali- (17), 
Charu Chandra y. Sarat Chandra Singh (18), 
Khirode Chandra Ghoshal v. Saroda Prosad 
Mitra (19) and Amjad Ali v. Ali Hussain 
(20), and contended that this Court had the 


‘power he claimed for his client, and that, 


the present was eminently a case in which 
this power should be exercised. 

It has been held repeatedly by this Court 
that the power exists, but that it is only in 
exceptional cases that it will be exercised. 

Ido not consider it necessary to discuss 
the various decisions cited, for I have no 
doubt that this Court has the power to revise 
interlocutory orders. The only point for 
determination is whether the exercise of this 
power would be justified in the present case, 

: , 
(15) 22 Ind. Cas. 526; 72 P. L. R. 1914; 45 P. W. -R. 


. 1914. 


(16) 221nd. Cas. 858; 18 C. W.'N. 697; 19 C. GJ. 
8 : $ 


(17) 40 Ind. Cas. 65; ?6 P. R. 1917. 

(18) 8 tnd. Cas. 87 at p. 90: 12 C. L. J. 587. ! 
(19) 7 Ind Cag 436 at p. 442; 1920. L. J. 525, 

(20) 8 Ind. Cas. 574 12 O.L. 519; 16 C. W. N. 353. 
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It seems clear that when it was desided to 

appoint a local Commissioner for the examina- 
“tion of the accounts, it was understood that 

the person appointed should be well acquaint- 
ed-with the script in which the accounts 
were written. That the petitioner gave his 
consent to the appointment of Lala Sheo 
Parshad under the impression and belief 
that he had this necessary qualification also 
is obvious—for as soon as he discovered his 
error he brought the fact to the notice of the 
Commissioner and, through him; to the, 
Court. 

That the Court bas, to all intents and 
purposes, overruled this objection is also 
apparent, for though the order under revision 
merely refuses to allow the production of 
witnesses, if has not been seriously contended 
that the «feet of thir order is not what 
Mr. Tek Chand alleges it to be. 

Now the result of this would be that if 
the decree were passed on the basis of this 
report, this Court on appeal would, on the 
authority of Firm of Murli Mal-Dayal Chandy. 
Lachhman (15!, certainly remand the case for 
an’ enqiury in o the objections raised. This 
would entail considerable delay as well as 
expense in the final disposal of the case and 


if, as suggested by.Mr. Tek Chand, the local - 


‘Commissioner or the- witnesses were to 
depart: this life the petitioner might be unable 
to prove the allegations made, and the loss 
to him in such circumstances might well be 
irreparable. Averse as I am to ‘interfering, 
on the revision side, with  interlocutory 
orders, I am constrained to the view that in 
the present instance Mr. Tek Chand has made 
out a case for such interference. 

The order passed is opposed to Firm of 
Murli Mal. Dayal Chand v. Lachhman (15* and 
indeed Mr. Moti Sagar (as I understood him at 
least) did not seriously contest its incorrectness. 


It would obviously tend to expedite the . 


final disposal of the case if matters were 
promptly reatifed and I accordingly asceot 
this revision and setting aside the order of 
the District Judge, direct that the objections 
be considered and orders be passed thereon 
in accordance with law. Costs of this Court 
will be borne by the parties 


e 
Revision allowed, 
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MADRAS HIGH COURT. 
Seconp OCivit APPRAL No. 5 or 1916, 
August 7, 1917. 

Present; —Mr. Justice Bakewell and 

Mr. Justice Phillips. ; 
ARIYAPUTHRA GOUNDANC- PLAINTIFF 
No. 1 — APPELLANT 
versus 
ETTIYA GOUNDAN AND OTRERS— 
Derenpants Nos. 1 To 5 — 


RESPONDENTS. 

Registration Act (XVI of 1908), s. 17 (2) (vi)— 
Compromise Razinama relating to property nut in 
dispute, whether requires registration. 

lf in passing a decree aCourttakes into considera- 
tion the whole of a razinamah, and not merely in so 
far as it affects the property in suit, e.g, in order to 
determine whether the razinamah as a whole is 
beneficial to a minor party; the whole +sazinamah 
must be taken to have been submitted to and acted 
judicially upon by the Court, and becomes part and 
parcel of the decree, and is admissible in evidence 
without registration ip. 224, col 2.] 

Pranal Anni v. Lakshmi Anni, 22 M. 508 at p. G14; 
1 Bom. L R, 344; 8 C. W. N. 485; 26 I. A. 101; 9 M. L. 
J. 47: 7 Sar. P. C. J. 516; 8 Ind. Dec. (x.s.) 368, 
relied upon. x 

Pcr Bakewell, J -If the terms of a compromise 
are recognised by a decree as binding upon the 
parties, the latter are bound by virtue of the decree 
and it is immaterial that the decree itself does not 
profess to carry out all those terms. except for the 
purposes of execution. [p. 225, col. 1.] 


Second appeal against the decree of the 
District Court, South Arcot, in Appeal Suit 
No. 37 of 1915, preferred against the decree 
of the District Munsif, Tindivanam, in 
Origiual Suit No. 913 of 1913. 


FAOTS,—In Original Suit No. 8 of 1912 
on the file of the Court of the District Munsif 
of Tindivanam a razinama was filed. A 
minor was a party to that suit. The Court 
considered that the razinamı was beneficial 
to the minor and accordingly passed a decree 
‘importing the terms of the razinama into it. 
In acedrdance with that decree, the plaintiff 
brought a suit to recover the properties dealt 
with by it. The Court of first instance 
decreed the suit. On appeal that decree was 
reversed on the ground that the razinama 
required registration and. was, therefore, in. 
admissibe in: evidence. Hence this second 
appeal. " 

Mr. T. V. Muthukris'na Aiyar, for the Ap. 
, pellaxt. 

Mr. 0.’ Narasimha Ohariar, for the Re- 
spondents, 
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JUDGMENT. 

Paiuures, J.— The question for determina- 
tion is whether a razinama filed in Original 
Suit No. 8 of 1912 in the District Munsif's 
Court, Tindivanam, 1equired registration in 
respect of the portions in the razinama 
which were not given effect to in the 
decree in that suit. [b must be noted 
here that one of the parties to Original 
Suit No. 8 of 1912 was a minor and conse- 
quently the Court had to consider the whole 
razinama and came to a decision as to 
whether it was beneficial to the minor, 
and that it did so consider it, as is recited 
in the decree. In this view the" care 
appears to be governed by the principle 
enunciated by the Privy Council in Pranal 
Anni .v. Lakshmi Anni (1), where, their 
Lordships say:— The razinama in so far 
as it was submitted to and was acted 
‘upon judicially by the learned Judges, 
was in itself a stepof judicial procedure 
not requiring registration.” The razinama 
before us was submitted toand acted judici- 


ally upon by the District Munsif, and 
these ‘remarks. would appear to apply. 
The Court by its decree accepted the 


whole razéndma as being benefisial to the 
“minor, and in consequence of such accept- 
‘ancé passed ‘a decree in ascordance-there- 
| with go: faf'as: the suit property was con- 
'eefned; The -whole’ razinama was thus 
‘embodied ™m:the decree ofthe Court and 
consequently requires no registration. 

This was the view taken by this Court in 
Natesan Ohetty v. Vengu Nachtar (2), but was 
dissented from by another Bench in Ravula 
Parti Ohelamanna v. Ravulaparti Rama Row(3), 
following Birlhadra Nath v. Kalpatru Panda 
(4), Kali Charan Ghoshal v, Ramchandra v andal 
(5) and Gurdeo Singh v. Chandrika Singh 
(6), in which the remarks of the Privy 
Council in Pranal. 
(1) were explained as meaning merely 
that the entry of an agreement in a decree 


(1) 22 M. 508 at p. 514; 1 Bom. L. R. 394; 8 a: 
W. N. 485; 26 I. A, 101;9 M. L. J. 147; 7 Sar. P. 
J..516; 8 Ind. Dec. (x. s.) 863. . 

(2) 3 Ind. Cas 701; 33 M.!102 at p.108; 6 M. LT 
313; 20 M, L. J. 20. 
bi *(3) 12 Ind. Cas. 817; 36 M. 46; 10 M. L, T, 232; 
21 M. L. J. 870; (1911) 2 M. W. N, 266. 

(4) 1 C. L. J. 388. a 

(5) 30 C. 783. 

(6) 1 Ind. Cas, 913; 36 C. 193; 50, L. J. 611, 
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or order of Court would be relevant to 
prova the agreement. This proposition is 
provided for by section 35 of the Evidence 
Act, and, therefore, if those remarks are 
restricted to such a meaning they would 
appear to be redundant. , lf the Court has 
merely considered the razinama in so far 
as it affects the property then in suit, 
the whole razinama cannot be said to 
have been submitted to and acted judicially 
upon by a Court, and this was the view 
fakon in Muthayya v. Venkatratnam (7) 
and Patha Muthammal v. Esup Rowther (8), 
where it was held that the razznama in respect 
of property not’comprised in the decree 
would not be exempt from the provisions 
of section 17 of the Registration Act; 
where, as in this saše, the decree was 
passed after ' judicial consideration of the 
whole razinama, -the agreement becomes 
part and parcel of the decree, for it 
cannot be presumed that the decree would 
have been passed if the portion of the 
razinama relating only to thesuit properly 
had been considered. The reasons ‘for 
passing thé decree were, (1) that the par- 
ties agreed to it, (2) that the razinama 
as a whole was beneficial to the minor 
and, therefore, in the words of their 
Lordships of the Privy Council in Pranal 
Lakshmi Anni (1), the order, was 
pronounced in terms of the razinama and 
gave immediate effect to it so far as was 
possible in the decree itself. 


T would, therefore, hold that the razinama 
does not require registration and is admissi- 
ble in evidence. ' 

The appeal is accordingly allowed with 
costs here and in the lower Appellate 
Court. NA 

BAKEWELL, J.—I agree The decree con- 
stitutes an  estoppel by matter of record 
between the parties, aud this appears to 


.be the principla upon which decrees and 


orders of Court are excepted from thè 
operation of section 17 of the Registration 
Act and to be implied in the expressions 
"step of judfeial. procedure" and ' ‘judicial 
evidence" used by. their Lordships of the 
Privy Council in the ` case cited by my 


(7) 25 M. 558. 
(8) 29 M. 265. 
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learned brother. If, therefore, the terms 
of the compromise are recognised by the 
decree as binding upon the parties, the 
latter are bound by virtue of the decree, 
and it is immaterial that the decree itself 
‘does not profess to carry out all those 
terms, except for the purposes of exe- 
cution, | 
Appeal allowed; Suit decreed, 

V. R. P. i 





PRIVY COUNCIL. 
APPEAL FROM THE Oopa JUDICIAL Couuirs- 
SIONER’S COURT. 

April 24, 1917. 
Present:—Viscount Haldane, Lord Atkinson, 
Sir John Edge and Mr. Ameer Ali, 
JADU NATH SINGH AND ANOTHER— 
PLAINTIFFS — APPELLANTS 
versus 


Thakur SITA RAMJI AND ANOTHER— 


DEFENDANT3— RESPONDENTS. 

Hindu Law —Religious endowment—Dedication of 
“property to idol— Donor, members of family of, whether 
can be appointed managers—Manager, whether can be 
allowed remuneration. 

There is no reason why a person dedicating pro- 
perty to an idol should not nominaie the members 
of his family as managers, and there is nothing 
‘improper in his ear-marking a certain part of the 
income to remunerate them as managers so long as 
they should so continue. (p. 228, col. 1.] 

z Where there is a clear expression of an intention 
to apply the whole of the property dedicated for 
the benefit of the idol and the temple, and then 
-there is & subsequent direction that of tho whole, 
which has already been given, part is to be applied 
‘for the upkeep of the idol itself and the repair of 
the temple, and the other is to go for the upkeep 
of the managers, the dedication is valid and 
operative. [p. 228, col. 1.) 

` Bonatun Bysack v. Sreemutty Juggutsoondree Dossee, 
8 M. I. A. 66; 2 Suth. P. C. J. 37; 1 Sar. P. O. J. 721; 
“19 E. R. 455, Ashutosh Dutt v. Doorga Churn Chatterjee, 
6 I. A. 182; 60. 438; 5 C. L. R. 296; 4 Sar. P. C. J. 
68,3 Suth P. C. J. 694; 3 Ind. Jur. 571; 3 Shome L. 
R. 32; 2 Ind. Dec. (x. s.) 888, distinguished. 


. Appeal from a decree of the Court of 
„the Judicial Commissioner, Oudh, dated the 
24th November 1913, in First Civi Appeal 
No. 140 of 1911, reported as 24 Ind. Cas. 72, 
reyersing a judgment and decree of the 
“Additional Judge, Hardoi, dated the 25th 
October 19.1. : 

a FAOTS.—The question related to the 
validity of a deed of endowment to an idol 


NM 15. 


‘ 
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by a Hindu. The plaintiffs-appellants sued 
as reversioners. 

The deed ran as follows:— 
“I am Darshan Singh, 
Singh, caste Thakur, resident of village 
Karhar, Pargana Param Nagar, District 
Farrukhabad. Whereas the zemindart pro- 
perty, groves and houses, as detailed below, 
have all along been jointly owned and 
possessed by me and my own brother, 
Kanchan Singh; whereas to my sorrow my 
brother is dead and I alone am in possession 
of the properties and manage them; whereas 
my brother and I, having constructed ʻa 
temple in village Karhar, had dedicated 
it. to Sita Ramji and it is known after 
the name of Sita Ramji; whereas we both 
the brothers had no male issue, we, having 
taken into consideration the cirenmstances 
of the family, executed a registered Will 
on 5th June 1889; now that the circum- 
stances of the family have become worse, 
I want to enforce in my lifetime mutatis 
mutandis the same management which we 
the two brothers then did lay down after 
mutual consultation and wish that the same 
may be acted upon in my lifetime. The 
circumstances of the femily at present are 
that Kanchan Singh’s «ife is dead and 
only Musammot Jasoda, widow of Ram 
Ghulam, the daughtér-in-law of ceclarant, 
is alive, Musammat Janki, my widowed 
daughter, and the other daughter, Musam- 
mat Leelawati, who is also a widow and 
has a daughter alive. Musammat Newal 
Koer, daughter of my deceased brotber, 
Kanchan Singh, also has up to this time 
no male issue. Wherefore in accordance 
with my former ideas and writings men- 
tioned above, I lay down the following 
arrangement for the expenses of the.temple 
and the majntenance and protection of the 
rights of the aforesaid members of the 

family: 

1, I dedicate my whole property detail- 
ed below to and in favour of the temple 
of Sita Ramji. I shall apply for mutation 
of names in favour of Sita Ramji and get 
mutation effested in its favour, 

2., I shall, during my lifetime, manage 
and administer the estate of the temple. 

8. After me Musammat Jasoda,: my 
daughter-in-law, will act as manager and 
administrator like myself, and afte? her, my 


son of  Girand 
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"daughters, Musammat' Janki and Musammat 
Leelawati,and the daughter of my deceased 
brother, Musammat Newal Koer, shall jointly 
remain managers and administrators and 
shall.live in my house and properly manage 
the estate. 

4, The dialling House will remain 
reserved for the abode and comfortof the 
mutawallt and manager belonging to the 
family, who should occupy the same. 

5. After payment of Government 
revenue and the expenses of collection, half 
the net income of the estate shall be 
applied towards the performance of religious 
ceremonies and charities, the offering of 
food to the deity and the repairs of the 
temple.. 

6. The remaining half shall go to the 


.suppor of the managers (of the temple) 
belonging tc the family. 
7. After Musammat Jasoda and the 


daughters, any issue born of those daughters 
would be the mutawalli and the manager 
pf the endowment and the temple. If 
.Musammat Newel Koer, who is still capable 
of bearing a male child, gives birth to a male 
child, be shall be the manager thereof like 
myself and not the daughters of the daughters. 

8. Half the net income shall be expend- 
ed in a proper manner in the upkeep of 
the temple and an üccount of the same 
shall be kept by the manager, which the 
Government for the time being shall inspect 
and supervise. ; 


9. Nore of the managers or administra- 
tors shall have any power to alienate the 
house and the property endowed. 

10. If by the will of God none of the per- 
sons enumerated in paragraph 3 remain, 
the Government for the time being shall 
act as the manager and administrator of 
the temple and the property «endowed, and 
in that event the whole 
property, after excluding the expenses of 
managing the estate, shall be expended 
exclusively for the purposes of the temple; 
and the expenses of the temple, as detailed 
above, and the cost of feeding fakirs and 
indigent people shall be defrayed in the 
manner the Government for the time being 

. may deem fit. 

ll. If as mentioned above,. there, arise 
any difference among the daughters or their 
issue in respect of the management or 
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administration of the éstate, the Government 
for thetime being shall appoint a manager 
(sarbarakar) who shall aot in conformity with 
the directions above given. 

Wherefore this deed of endowment ia 
executed in fayour of the temple of Sita 
Ramji situated in village Karhar to serve 
as a sanad.” 

On the 17th November 1898 Darshan 
Singh died and Musammat Jasoda Koer 
became the manager of the temple. On 
November 15th, 1910, the plaintiffs institut- 
ed the present suit for possession and mesne 
profits onthe ground that there had been 
no valid endowment. The Sub-Judge decreed 
the suit. On appeal the Judicial Commis- 
sioner allowed the appeal, holding that 
there had been a proper endowment and also 
that the suit in ejectment against the idol 
was barred by limitation. 

Sir W. Garth & Mr. H. N. Sen, for the 
Appellants.—'There has been no complete gift 
and hence no proper endowment. Darshan 
Singh did not apply for mutation of names 
but enjoyed the property as before the 
dedication. It is only a devise to keeps 
out the collaterals. So it must be held to 
be a charge of only one-half in favour of 
the idol: Sonatun Bysack v. Sreemuity 
Juggutsoondree Dossee (1), Ashutosh Dutt 
v. Doorga Churn Chatterjee (2), Delrus Banoo 
Begum v. Nawab Syud Ashgur Ally Khan (8). 

Messrs. De Gruyther, K. C., and B. Dube, 
for the Respondents, were not heard. | 

JUDGMENT, 

Viscount HarpANE.— Their Lordships think 
this isa very plain case, and they propose 
to intimate at once the advise which they 
will tender to the Sovereign. 

The whole question arises on the construc- 
tion of a deed of endowment executed by 
one Darshan Singh on the 20th July 
1898. There had been a joint family and 
he, and his brother, the heads of the joint 
family, had made a joint Will and the 
brother had died before him. Darshan Singh 
was desirous by this deed of making à& 
disposition of the property, which was now 
his as head of the joint family, which should 

(1) 8 M. T. oe 2 Suth. P. C. J. 37; 1 Sar. P, Q. J. 
721; 19 E. R. 45 

(2) 6 I. A. 195, 6 0, 488; 50. L, R. 296; 4 Sar. P. 
O. J. 58; 3 Snth, P. C. J. 604 3 Ind. Jur. 571; 3 
Shome L. R. 32; 2 Ind. Dec. (N. 2.) 888, 

` (8) 15 B. L. R, 167; 23 W. R. 458, 
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be devoted to religious purposes, and he 
executed this deed and afterwards registered 
it, by registering showing that it represented 
an intention which he desired to treat as 
carried into execution. The deed begins 
by saying that.be dedicates his whole 
property to and in favour of the temple of 
Sita Ramji; then he goes on to say that dur- 
ing his lifetime, he himself will manage 
and administer the estate of the temple; 
after that, he provides that his daughter- 
in-law is to act as manager and administrator, 
and, after her, his own daughters, Musam- 
mat Janki and Musammat Leelawati, 
and a daughter of his deceased brother 
shall jointly remain managers and adminis- 


trators, and shall live in his house and 
properly manage the estate. The deed 
proceeds: “The dwelling-house will remain 


reserved for the abode and comfort of the 
mutawalli and manager belonging to the 
family, who should occupy the same.” Then, 
after the payment of Government revenue 
and the expenses of collection half the net 
income is to be applied towards the 
performance of religions ceremonies and 
charities, the offering of food to the deity, and 
the repairs of the temple. The remaining 
half is to go to the support of the managers 
of the temple belonging to the family, that 
is to say, of those who are members of the 
family. Then, after the daughter-in-law 
and the daughters, any issue born of 
those daughters would bethe mutawallis 
and managers of the endowment and the 
temple. If the daughter of his deceased 
brother, who is still capable of bearing a male 
child, gives birth to a male child, he 
shall be the manager thereof like Darshan 
Singh himself, and, if not, the daughters. 
Then, “half the net income shall be 
expended in a proper manner in the upkeep 
of the temple, and an account of the same ` 
shall be kept by the manager, which 
the Government for the time being shall 
inspect and supervise.” Then, “none of the 
managers or administrators shall have any 
power to alienate the house and the property 
‘endowed.” Then, if none of the persons 
enumerated remain, the Government is to 
act as manager and administrator of the” 
temple and property endowed, and in that 
event the whole of the income of the 
‘property is to be expended for the purposes 
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ofthe temple after the expenses of the 
management of the estate are paid, and the 
expenses of the temple shall be defrayed in 
the manner the Government for the time 
being may deem fit. 

The question that arises is this: The 
heirs, the persons who would succeed, were 
it not for this deed, as being the nearest 
male relations of Darshan Singh, claim that 
this is not a real endowment of the property 
to the temple. Ifit had been a real endow- 
ment, they admit that, according to Hindu 
Law, it was a valid disposition of Darshan 
Singh's property. But they say: “No, it 
is not a reality, it is merely a mode, a 
specious device of making a provision for 
the daughter-in-law and daughters which 
Darshan Singh could not otherwise have 
made," and they say it is bad as against 
them. The answer made is: “No, here 
is a deed which ought to be read just as 
it appears, and there is no reason, why it 
should not be construed as meaning simply 
what the language says, a gift for the 
maintenance of the idol and the temple, 
under which the idolis to take the property, 
and, for the rest, the family are to be 
the administrators and managers, and to be 
remunerated with half the income of the 
property. If the income of the property had 
been large, a question might have been 
raised, in the circumstances, as throwing 
some doubt upon the integrity of the 
settlor’s intention, but, as the entire income 
is only Rs. 800, it is obvious that the 
payment to these ladies is of the most irifl- 
ing kind and certainly not an amount which 
one would expect in a case of this 
kind.” 

Now itissaid that, according to previous 
decisions of this Board, there is authority 
for reading the terms of this deed in some 
very different way from what it would 
naturally be assumed to be if properly 
read. We have been referred to a decision 
of Sir George Turner in the case of Sonatun 
Bysack v. Sreemutty Juggutsoondree Dossee (1) 
and Ashutosh Dutt v. Doorga Churn Chatterjee 
(2). On looking at those cases, the first 
was a case in which Sir George Turner 
held that, although nominally there wasa 
gift ab the beginning to the idol, that gift 
was so eut down by subsequent disposition 
as to leave it clear that the subsequent 
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disposition ought to prevailrather than the 
earlier one, and that consequently there was 
no gift to the idol such as to make the proper- 
ty pass as an absolute and entire interest in 
its favour. The second case was alsóa 
decision of this Board, and came to very 
much the same thing. It was a question of 
the construction of a Wil], taken asa whole, 
and it was said there was not a complete 
gift to the idol, it was out down by, the 
subsequent disposition to the family. Here 
there is no such cutting down. There is, 
in the beginning, a clear expression of an 
intention to apply the whole estate for the 
benefit of the idol and the temple, and 
then the rest is only a gift to the idol sub 
modo by a direction that of the whole, which 
had already been given, part is to be appli- 
ed for the upkeep of theidol itself and the 
repair of the temple, and the other is to go 
for the upkeep of the managers. There 
was no reason why the disposer should not 
nominate the members of his family as Lis 
managers, and he has done so. And there 
is nothing in that which militates against 
the propriety of his ear-marking a certain 
part of the money to remunerate them as 


managers so long as they should so 
continue, 


Their Lordships ure of opinion that the 
judgment of the Court.of the Judicial Com- 
missioner, which proceeded substantially upon 
these grounds, is right, and they will humbly 
advise His Majesty that the appeal should 
be dismissed with costs. 


Appeal dismissed. 


Solicitors for the 
Watkins and Hunter. 


Solicitors for the Respondents: Messrs. 
TT. L. Wilson and Co. 


Appellants: Messrs. 
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MADRAS HIGH COURT. ws 
AppeaLSuits Nos, 257 or 1913 AND 20908 1914, 
November 22, 1916. 
Preseni:—Mr. Justice Abdur Rahim and' 
Mr. Justice Srinivasa Aiyangar. 

In A. S. No. 257 of 1913 
VUTCHURU RAMACHANDRA RE DDI 
AND OTRERS—DeFenvants Nos. 35, 52 AND 
S5— APPELLANTS 
versus 

KAKUTUR AUDEMMA AND OTHERS-— 

PuAINTIFF AND DzrENbADTS Nos, 1 to 3 AND 6 
— RESPONDENTS, 

Is A. S. No 209 or 1914 
KAKUTUR AUDEMMA —PraiNTIFF— 
APPELLANT 
versus 
VANJAVAKA SUBBAMMA AND OTBERS— 
Derenpants Nos, 1 TO 4, 6, 18, 35, 52, 

75, 85 AND 107— RESPONDENTS. 

Limitation Act (XV of 1877), Sch. II, Art. 141— 
Limitation Act (XIV of 1859), s. 12— Res judicata— 
Hindu Law— Widow, right of, barred—Reversioner,; 
position of. $ 

Under Article 141 of Schedule II of the Limitation 
Act, 1577, a reversioner's suit would nob be barred 
because of the widow's right of suit having been 
barred. [p. 229, col, 2.] 

A decision against a widow, who does not establish 
her right to recover the estate of her .deceased hus- 
band within twelve years ofthe death of the latter, 
does not operate as res judicata as against the rever- 
sioners who do not acquire a title to possession until 
the death of the widow. [p. 229, col !2; p. 230, col. 1.] 

One C. died in 1878, leaving behind him his widow 
R. anda daughter K. R. sued the defendant in 1895 
to recover possession of the estate of her deceased. 
husband, but her suit was dismissed as barred by 
limitation. She died in 1908. After her death K. 
brought a suit to recover possession of the estate of 
her father: 

Held, that the decision in R.'s guit did not operate 
as res judicata i in K.’s suit, inasmuch as the latter did 
not acquire her right to recover possession of the 
estate until after R.’s death. [p. 280, col. 1.] 

Hari Nath Chatterjee v Mothurmohun Goswami, 21 
C. 8, 20 I. A. 183; 17 Ind. Jur. 481; 6 Sar. P. C. J. 8P4; 
10 Ind. Dec. (N. s.) 638, explained and distinguished. 

Appeals against the preliminary and final 
decrees of the Court of the Temporary 
Subordinate Judge, Nellore, in Original Suit 
No. 7 of 1912. 

Messrs. B. Narasimha Rao, S. Subramania 
Aiyar and* T. R. Raghavendra Rao, for the 
Appellants in A. S. No. 257 of 1913, 

Messrs. T. V. Venkatarama Aiyar, and 
B. Somayya, for the Respondents Jn A. S. 
No. 257 of 1913. 

Mr. T. V. Venkatarama Aiyar, for the Ap. 


pellant i in A, 8. No. 209 of 1914, 
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l Messrs. 3. Subramania Aiyar, S. Rama- 
chandra Aiyar, B, Sumayya and K. Krishna- 
sawmy Aiyangur, for the Respondents in A: 
S. No. 209 of 1914. 

JUDGMENT. — Respondents Nos. 2 and 3 
(1st and 2nd defendants in the suit) were 
not brought on record in this appeal within 
the time allowed. No proper explanation 
18 given for the delay. The appeal is dis- 
missed as against them with costs. 

There is no substance in the objection 
raised, by the plaintiff-respondent that 
because the 2nd and 3rd respondents, her 
sisters, were not made parties in time, the 


appeal must be dismissed as against herself ` 


as well. Ths appellants take exception to 
particular items of property in which the 
plaintiff-respondent has been given ith share 
-by the decree appealed from. If the 
appellants succeed the result would"be that 
the respondent to the extent of ith share 
would be liable to make restitution. It 
may be that the 2nd and 3rd respondents 
would still retain their shares, bot it does 
` not lie in the mouth of the plaintiff-respond- 
ent to complain of that 

The only substantial question raised in 
the appeal is as to the effect, of the judg- 
ment in Original Suit No. 13 of 15895. In 
the first place. it is argued that the widow 
of Chenchurami Reddi, t.e., Ramalakshmamma 
having brought a suit against Lakshmamma 
(Sth respondent) for possession of property 
~and ‘that suit having been dismissed on the 
question of limitation, the decree operates 
as res judicata. The present suit is by the 
reversioner whose title is independent of 
that of the inde It is, however, contended 
on the strength of the decision of the Privy 
Council in Hari Nath Ohatterjee v. Mothur- 
mohun Goswami (1) that. the effect of the 
decree was to bar the present suit. But 
that desision is distinguishable on the ground 
that, in that case, title by adverse posses- 
sion had been completed while Act- XIV 
of 1859 was in foroe, and by section 12 of 
that Act, according to the rulings, it was not 
only the right of the widow to récover posses- 
sion that would be barred but the right 
of the reversioner as well, that is to- say, 
adverse possession for twelve years had the 
effect under the law at the time of ex- 


tinguishing the title of the widow as wellas 
` (1) 21 0, & 20 I. A. 183; 17 Ind. Jur, 48]; 6 Sar. P. 
€. J. 834; 10 Ind. Dec. (N s.) 635, 


'of the reversioner to the property. 
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Under 
the later Acts title by adverse possession 
against the reversioner commences only on 
the death of the widow. That the decision 
in Hari Nath Chatterjee vy. Mothurmohun 
Goswami (1) was based on the ground that 
the title by adverse possession was completed 
while the Act of 1859 was in force, seems 
reasonably clear from a recent decision of the 


Privy Council in Khunni Lal v. Govind Krishna 


Narain (2). There their Lordships point 
out the effect of section 12 of Act XIV of 
1859 and say that the subsequent Acts of 
1871 and 1877 conld notlead to the revival 
of a right that had already become barred. 
They go on, then, to draw attention to the 
raling in Hari Nath Ohatterjee v. Mothurmohun 
Goswami (1), where it was observed that 
“The intention of the law of limitation is 
not to give a right where there is not one, . 
but to interpose a bar after a certain 
period to a suit to enforce an existing 
right”. We think it can be fairly inferred 
that in Khuuni Lal vy. Govind Krishna Ngrain 
(2) the Judicial Committee intended to point 
out that their decision in Harz Nath 
Ohatterjee v. Mothurmohun | Guswamz (1) was 
based mainly on the provisions of the Act 
of 1859. Mr. Justice Knox of the Allaha- 
bad High Court in Hanuman Prasad Singh 
v. Bhagautt Prasad (3) also understood the 
last decision in this light, In a recent decision 
of this Court by the learned Chief Justice and 
Justice Burn where the facts were similar 
to the facts in the present case, the learned 
Judges held that Har» Nath Ohatterjee v. Mothur- 
mohun Goswami (1) did not apply, though 
they distinguished it on the ground that 
the previous'sui& in that case was by a 
daughter and not by & widow. 


jn the present ease the question of limita- 
tion in 'the suit of 1895 was governed by 
Article 141 of the Act of Limitation of 
1877 and under that Act the reversioner's 
suit would not be barred because of the 
widow’s right of suit having been barrel. Ib 
is difficult to see how a decision against the 
widow, who did not establish her right to 
recover the property for twelve years, could 

(2) 10 Ind. Cas. 417; 8 A. L. J. 55?; 18 Bom. E. R. 
491113 C. L. L. J. 575; 15 C. W. N. 545; 3541. A. 87; 
21 M. L. J. 645; 10 M. L. T. 2 5; (1911) 1 M. W. N. 432; 
33 A. 358. : 

(3)19 A. 857; A. W. N, (1897) 80; 9 Ind, Dec, (x.s.) 
234. 
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possibly operate against the reversioner who 
does not acquire a title to possession until 
the death of the widow. The only question 
of any difficulty to be considered was whe- 
ther the judgment of the Privy Council in 
Hari Nath Ohatterjee v. Mothurmohun Goswami 
(1) laid down a general proposition that a 
deoree on the question of limitation against 
the widow ipso facto barred the rights of 
the reversioner. If that decision was arrived 
at having regard to the effect of section 12 
` of Act XIV of 1859, there is no good reason 
for extending it to a case which is not affect- 
ed by that Act. 

m The next question argued is that as a 
matter of fact it was found that Lakshmamma 
was in possession of the property for twelve 
years before the suit of 1895, We cannot 
say that there is any such definite finding 
in the judgment of the High Court in the 
appeal in that suit. That ground also fails. 
The question asto whether certain items of 
property to which the appellant derived 
his title from Lakshmamma was mortgaged 
to him for binding purposes, has not been 
pressed before us. 


The result is that the Appeal No, 257 of 
1913 will be dismissed with costs of the 
first respondent. In the decree of the lower 
Court, ith of the item No. 32 has been 
omitted by mistake; the decree shall include 
this property as well, that is to say, 
the plaintiff will be declared to be entitled to 
ith share of this property as well. The 
Subordinate Judge has also failed to provide 
for costs in the final decree. The plaintiff 
will be entitled to and be liable for costs 
in proportion to the success or failure of her 
clainis as between herself and all the defend- 
ants except Nos. 1 to 4 in the lower Court, 
The memorandum of objections in Appeal 
No. 209 of 1914 is dismissed with costs. 

Appeal No. 257 of 1918 dismissed; 
Memo. of objections in A. S. No. 209 
of 1914 dismissed, 

Y.R.P, 


MADRAS HIGH COURT, 
MISOELLANEOUS SECOND CIL APPRAL No. 126 
or 1916. 

August 14, 1917. 
Present;--Mr. Justice Abdur Rahim and 

Mr. Justice Bakewell. 
PAPLA CHAKRAPANI CHETTIAR— 
Derenpant No. 1—APPELLANT 
versus 


RAMASWAMY THENKONDAN axp 


ANOTHER— P LAINTIFFS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 0. XXXIV, 
rr. 7, 8, 10— Mortgage—Redemption Suit— Preliminary 
decree— Payment by mortgagor—Mortgagee in possession, 
liability of, to account for profits—Final decree. ; 

A preliminary decree in a redemption suit is 
merely declaratory of the rights of the parties, and 
the- relationship of mortgagor and mortgagee con- 
tinues to subsist between them even after the pre- 
liminary decree is passed. One of the incidents of that 
relationship is the liability of the mortgagee to 
account for any rents and profits received by him. [p, 
231, col, 1.] 

In passing a final deoree the Court can take into 
consideration events which have happened subse. 
quently to the date of the preliminary decree, and 
for certain purposes the suit still remaing pending. 
[p. 281, col. 1. . 

Plaintiff obtained a preliminary deoree in a ro. 
demption suit which directed that upon payment into 
Court of the amount declared to be due on or before 
the appointed day, the defendants should put the 
plaintiff in possession of the mortgaged property. 
The plaintiff paid the amount into Court before the 
appointed day but the defendants retained possession 
of the property, and the passing of a final decree in 
the suit was delayed for a considerable period owing 
to unsuccessful appeals by the defendants: 

Held, that notwithstanding the passing of the 
preliminary deoree the liability of the defendants to 
account continued to subsist, and that “the Court had 
power to adjust the rights of the parties by taking a 
fresh account and embodying its finding in the final 
decree. [p. 281, col. 1.] ` 


Appeal against the order of the District 
Court, Tanjore, in Appeal Suit No. 86 of 
1916, preferred against that of the Court 
of the District Munsif, Tiruvadi, in Original 
Petition No. 287 of 1915, in Original Suit 
No. 245 of 1912, 


Mr. V. Raghavachart, for the Appellant. 
Messrs. A. V. Visvanatha Sastri and §, 
Vaithianatha Azyar, for the Respondents, 


JUDGMENT.—The plaintiff obtained a 
preliminary decree in a redemption suit, which 
fallowed the. form prescribed by Order 
XXXIV, rule 7 (b) of the Code of Civil 
Procedure, and directed that upon payment 
into Court of the amount declared to be due 
on or before the appointed: day, the defend- 
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ants ahould put the plaintiff in possession of 
specified properties, The plaintiff paid the 
amount into Court before the appointed day 
but. the defendants. retained posséssion.of the 
properties, and the: passing of a final decree 
in the suit was delayed: for a considerable 
period owing ta unsuccessful appeals by the 
defendants. The question now argued relates 
to the claim of the plaintiff that the de- 
fendants should account for the profits received 
by them from the date when they should 
have delivered possession and that the amount 
found. due qu be included in the final 
decree i in the suit. 


' Rule 8 (1) of the above-mentioned order 
prescribes the form of the decree to be passed 
when payment has been made by the plaint- 
iff, which includes an order that the defend- 
ant shall put the plaintiff in possession of 
the mortgaged property but does not contain 
any provision as to rents and profits received 
by the defendant after the preliminary 
decree. 


It is clear, however, from the wording of 
that rule that the preliminary decree is 
merely declaratory.of the rights of the parties 
and that the relationship of mortgagor and 
mortgagee, therefore, still subsists between 
them, and an inoident of that relationship is 
the liability of the mortgagee to account -for 
any rents and profits received by him, and 
this is the relief sought in a suit for redemp- 
tion against a mortgagee in possession. It 
also appears from the proviso to sub-rule (4) 
. of.that rule and rule 10 that the Court ean 
take into consideration events which have 
happened subsequently to the date of the | 
preliminary decree and that for oertain' 
purposes the suit still remains pending. 


In England it appears that during- - the 
period allowed for payment ofthe mortgage 
moneys the proper course for the mortgagee 
is to retain possession but to abstajn from 
receiving profits, and if he receives any 
profits a fresh account may be directed and 
a néw day fixed for redemption (Fisher on 
Mortesges, oth Edition, page,906). We are 
of opinion that the liability of the mortgagee 
to account still subsisted notwithstandin 
the passing of the preliminary deoree and 
that the Court had power to adjust the rights 
of the parties by taking a fresh account and 
embodying its finding in the final decree, 
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‘The appeal is accordingly dismissed with 
costs, which will be based on a second 
appeal, EC: 

ys .. + » Appeal dismissed. 
V.R.P. e. 


MADRAS HIGH COURT. 
Cir RavisioN Petition No. 805 or 1916. 
May 4, 1917. 
Present:—Mr. Justioe Spencer and 
Mr. Justice Srinivasa Aiyangar. 
PONNUSWAMI NAICKEN- —PrAINTIFF— 
PETITIONER 
versus 


NADIMUTHU CHETTI—Derenpantr— | 


RESPONDENT, 

Contract Act (IX of 1872), ss. 16, 74—Undue infu. 
ence—Evidence—Hard and unconscionable bargain— 
Equitable velief—lInterest, heavy rate of, whether 
penalty. 

The fact that a bargain appears to the Court hard 
or unconscionable, is not by itself sufficient ground 
for equitable relief, but there must be some disp: pity 
in the position of the parties, actual or presumed, 
some circumstance, such as surprise, keh orane 
distress or even poverty which prevented tho parties 
to the transaction from meeting on equal terms. [p. 
232, col. 1.] 

Where one person is in a position to dominate the 
will of another either on account of antecedenb rela- 
tionship or because of the circumstances attending 
a particular transaction so asto prevent that other 
from giving an intelligent or free consent to’ the 
bargain, the person who obtaing an undue advant- 
age by using his position should notin justice-bo 
allowed to retain it. [p. 282, col. 2.] 

A grossly extravagant rate of interest may itself 
be evidence of undue influence, and slight circum- 
stances of inequality between the parties may be 
enough’ to bring the case under section 16 of the 
Contract Act. [p. 284, col. 2.] 

Courts of Justice in India, however, are not entitled 
to travel outside the provisions of the Contract Acb 
and invent a new head of equity. [p. 283, col. 1.] 

Case-law discussed, 

- There cannot be a stipulation by way of penalty 
unless there is another antecedent promise. For 
a sum to be treated as a penalty it must be 
an amount to be paid in case of a bréach of an 
antecedent promise. [p. 238, col. 2.] 

A contract to pay a heavy ‘rate of intereat is not 
by itself a stipulation by way of penalty and cannot 
be relieved against under section 74,0f the Contract 
Act. [p. 283, col. 2.] 

Case-law reviewed. 

Krishna Charan Barman v. Sanat Kumar Das, 34 
Ind. Cas.609; 44 O. 162; 25 C. L. J. 24; 21 0. W.N. 
740, dissented from. 


Petition, under section 25 of Act IX of 


“1887, praying the High Court to revise 
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the decree of the Courtof the Subordinate 
Judge, Tanjore, in Small Cause Suit; No. 343 
of 1916. f 

Mr. V. Purushothama Aiyar, for the Peti- 
tioner. ; 

Mr. O. Krishnamachariar for Mr. G. S. 
Ramachandra Azyar, for the Respondent, 

JUDGMENT.—The defendant borrowed 
Rs. 30 from the plaintiff and executed a 
promissory note promising to pay on demand 
the principal with interest at one rupee 
per week, 7.e., at about Rs. 172 per cent. 
per annum. In a suit.on the note, the 
Subordinate Judge reduced the rate of 
interest to 24 percent., on the ground that 
the contract rate was extortionate. He took 
no evidence and does not find that the 
contrast was procured by undue influence 
as defined and explained in section 16 
of the Contract Act. The question is 
whether the Judge had power to re-open 
the contract and reduce the rate of interest. 

The argument in support of such a power 
is rested on two grounds. -It was -argued 
that there is a-head of equity apart and 
distinct from ‘undue influence’ which would 
enable a Court of Equity in Eneland to 
re-open a contract which the Court thought 
‘hard or unconscionable,’ and that the 
British Indian Courts which are also Courts 
“of Equity can exercise the same jurisdiction 
apart from and outside the provisions of 
the Contract Act. This argument appears 
to proceed on a misapprehension of the 
English doctrine as to harsh and unconsoion- 
able bargains and is further opposed to 
authority. As we understand the law, the 
fact that a bargain appears to the Court 
hard or unconscionable, is not by itself 
sufficient ground for equitable relief, but 
there must be some disparity in the position 
of the parties, actual or presumed, or some 
‘circumstance, such as surprise, ignorance, 
distress or even poverty, which prevented 
the parties to the transaction from meeting 
on equal terms. .A theory of constructive 
fraud was developed which included cases 
of undue influence strictly so called, of which 
Huguenin v. Baseley (1) was the type, and 
cases of unconscionable. bargains, of which 
Chesterfield {Earl of) v. Janssen (9) was the 

(1) (1807) 14 Ves. Jun. 273; 1 Wh. & T. L. C. Tth 
Ed. 247; 33 E. R. 626; 9 R. R. 276. BER 

(2) (1760) 2 Ves. Sen. 125; LW. & T. L. C. 7th. Eà. 
289; 28 p. R. 82, 
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type. Both these classes were based on! 


the common principle that where one person 
is in a position to dominate the will of 


-another either on account of antecedent 


relationship or because ofthe circumstances 
attending a particular transaction so as to 
prevent that other from giving an intelligent 
or free consent to the bargain, the persow 
who obtained an undue advantage by using 
his position should not in justice be allowed 
to retain it. What those circumstances 
were the Courts declined to define. To the 
substantive doctrine,-there were added certain 
rules of evidence or presumptions which in 
some cases subsequently crystallised into 
rigid rules of law, as in the case of sales 
of reversions and certain other dealings 
with expectant heirs necessitating the 
interference’ of the Legislature. The 
Indian Legislature. has included all these 
matters in a comprehensive definition or 
explanation under the head of undue influence, 
in section 16 of the Contract Act. The 
section as originally enacted was found in- 
adequate to meet all cases and has, therefore, 
been amended and reenacted in 1899. 
Clause 3 of section 16 is in substantial 
accord with the English Equity doctrine as 
to unconscionable bargains, though in its 
application the different circumstances of 
this country will have to be taken into account, 
for instance asthe English Courts invented 
the class ‘expectant heirs’ we have developed 
the class of pardanashin women. At the 
same time inasmuch as Courts of Equity 
in England and following them the Courts 
here did not in this class of cases wholly 
set aside the transaction. but gave relief 
only on terms, a new section 19 (a) was 
added to give effect to this rule. Ta 
Dhanipal Das v. Mame:har Bakhsh Singh 
(3) Lord Davey said: “Apart from a recent 
Statute (Moneylenders Act) an English 
Court of Equity could not give relief from 
a transaction or contract merely on the 
ground that it was a hard bargain, except 
perhaps where the extortion is so great 
as to be of igself evidence of fraud...In other 
cases there must be some other equity arising 
from the position of the parties or the parti- 


e 
(3) 83 I, 18 at p. 127; 28 A. 670; 10 C. W.N. 249; 


A. 118 ab 
4 C. L. J. 1; 8 A. L. J. 495; R Bom. L. R. 491; 16 M. Ly. 
J. 292; 1 M. L,. T. 205; 9 Q. C. 188 (P. 6). 
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gular circumstances of the case.” The 
same case is also authority for the 
position that we are not entitled to travel 
outside the provisions of the Contract Act, 
and invent a new head of equity; and the 
same principle has been . acted upon in 
several recent cases.in this Court. Annapurn? 
Nachiar v. Swaminathan Ohetty (4) and 
Kesavulu Naidu v. Arithulat Anmal (5). The 
decisions of the Judicial Committee in Kamini 
Sundari Ohaodhrani v. Kali Prossunno Ghose 
(6) and Raja Mohkam Singh v. Raja Rup Singh 
(7), which were strongly relied on by the 
respondents, are not authorities to tke con- 
trary, The first of these cases falls within 
elause 3 of section 16, Though that clause 
had not been enacted when the decision 
“was passed, if must be remembered that 
the rule embodied in it bas always been 
acted unon as a rule of evidence and the 
burden of proof laid on the party supporting 
the transaction. Their Lordships carefully 
point out the eireumstances which showed 
that the parties were not meeting on equal 
terms. lt was the ease of a pardanashin 
and her mukhtar and their Lordships cited 
the decision of the Master of the Rolls in 
Beynon y. Cook (8) as correctly laying down 
the law. The transaction in Beynon v. Cook 
(8) was with a person who came under 
the class of ‘expectant heirs. The Master 
of the Rolls in the opening sentences of his 
judgment determines first that the party 
seeking relief came within that olass and 
then considers whether the bargain was 
unconscionable. Their Lordships no doubt 
say in & previous portion of the judgment 
that the finding of the lower Court against 
fraud and undue influence must be accepted; 


that apparently means that there was no. 


proof of actual impositionin.the case. In 
Raja Mohkam Singh v. Raja Rup Singh (7) 
the transaction waa with a person in a 
position analogous to that of an expectant 
heir. Even in cases of specific performance, 
the mere fact that the bargain was hersh 


(4) 6 Ind. Cas, 439; 34 M. 7; 8 If. L. T, 108; 20 M. 
L. J. 785; (1910) M.: W. N. 505. 
. (5) 22 Ind. Cas. 769; 36 M. 533. 

(6) 12 T. A. 215; 12 C. 225; 4 Sar. P. C. J. 662; 9 
Tad. Jur 437; 6 Ind Dec. (x. s ) 153 (P. C.). 

(7) 10 E. A. 127; 15 A. 362; 6 Sar, P. C, J, 327; 17 
Ind. Jur. 976; 7 Ind. Dec. (x. s.) $43 (P. C). 

(8) (1876) 10 Ch. Ap. 389; 32 D. T. 353; 23 W. R. 
53]. 
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or onerousis no defence. See G. W. Davis 


v. Maung Shwe Go (9). It may also be 
pointed out that the words ‘harsh and 
unconscionable bargain’ are oftentimes 


used so as to include the element of in. 
equality in the position of the parties. 
We are, therefore, unable to accept this 
argument 

It was then contended that the contract 
to paya heavy rate of interest is by itselfa 
stipulation by way of ‘penalty’ and should be 
relieved against under section 74 of 
the Contract Act, Though the distinction 
between ‘penalty’ and ‘liquidated damages’ 
was abolished by the Contract Act, and, 
however wide the powers of a Court may 
be to relieve against all stipulations which 
it considers penal irrespective of the language 
of the.contraet, it is quite clear that there 
cannot be a stipulation by way of penalty 
unless there is another antecedent promise; 
for the Section says that for the sum 
named to be treated as a penalty, it must 
be an amount to be paid in ease of a 
breach of the contract, v.e, breach of an 
antecedent promise ; a promise for considera- 
tion is a contract. ‘Any other stipulation 
by way of penalty’ similarly means a pro- 
vision intended to secure the performance 
of the main contract. As stated in Bouvier's 
Law Dictionary ‘a penalty always includes 
two distinct engagements.’ If Courts have 
power to relieve parties from their main 
contracts as stipulations in the nature of 
penalty whenever they think the bargain 
was harsh or unconscionable, there would, 
in many cases, be no need for any in- 
vestigation as to whether undue influence 
was exercised orfraud practised in the obtain- 
ing of the contract. Several cases were 
cited by tke respondent, but there is no 
onse in this Court whichin any way lends 
support to his argument; on the other hand 
in Annamalai Chetty v. Veerabadram Oheity 
(10) and in Venkataramtah Pillai v. Subra- 
mania Pillai (11) decided very recently (both 
of them cases of loans), the  distinotion 
between the primary obligation to repay 


(9) 11 Ind. Gas, 801; 38 I. A. 155; 38 C. 805; 18 C. 
W. N. 984; 13 Bom. L. R. 704; (1911) 2 M. W. N. 79; 
140. L.J. 250; 8A. L.J. 1193: 10 M. L, TT. 455; 21 
M. L. J. 1127 ; 4 Bur. L. T. 229 «P. C.). 

(10) 26 M. 111. 

(11) 37 Iud. Cas. 799, 
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theloan with interest as agreed fo and a 
penalty ‘stipulated to be paid on ita breash 
was kept up. The learned Judges, while 
relieving against the penalty, felt themselves 
bound to giva some compensation for the 
breach of the contract beyond enforcing it. 
In Suryadevara Seataramayya | v. Suryadevara 
Kotayya (12), Ayling, J., clearly explained: 
the difference between the primary obligation 
and the subsidiary proviso, intended to secure 
the due performance of the primary obliga- 
tion or to fix the compensation payable on 
its breach. The other learned Judge, Abdur 
Rahim, J.,thongh he differed from him on 
another point, not material now, did not express 
any dissent on this question, on the other hand 
he- was a party to the decision in Venkata- 
rambah Pillai v, Subramania Pillai (11) 
already referred to. Neither the decision of 
the:Full Bench of this Court in Avathant 
Muthubrishnier v. Sankaralingam Pillai 
(13) nor the judgment of Sadasiva Aiyar, J. 

in the onder of reference lends any support 
to the respondent; on the other hand the 
definition of ‘penalty’ given by Sadasiva 
Aiyar, J., at page 2838 of the report is 
against the contention. Though references to 
the Moneylenders Act and to the decisions 
of the House of Lords, especially Samuel v. 
Newbold (14), decided on the Statute are made, 
it is nowhere stated that the Indian Conrts 
have, under section 74 of the Contrast Act, 
the powers conferred on the English Court 
by the Moneylenders Act. There are, 
however, some oases recently decided by the 
Caleutta High Court which appear to 
lend support to the argument of the respond- 
ent. -The first of these cases is Bouwang 
Raja Challaphroo Chowdhury v. Banga 
Behary Sen-(15), in which a person borrowed 
Rs. 400 and agreed to pay it with 
interest at 4 per cent. per mensem 
with six-monthly rests, When the suit was 
brought nearly sixteen years after, the amount 
due under the bond came to over Rs, 3,75,000, 
though.the plaintiff claimed only Rs. 3,000 
as there was no means of recovering the 


(12) 35 Ind. Oas. 111. 
(18) 18 Ind. Cas, 417; 36 M. 229; 13 M. L. T. 20; 


24 M. L. J. 135. 
(14) (1908) A. C. 461; 76 L.J. Ch. 705; 95 L, T. 
209, 22 T. L. R. 708. 
(1£) 31 Ind. Ons. 394; 22 C. L. J. 311; 20 0. W. N, 
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balance. The learned Judges re-opened the 
eoniraot and reduced the rate of interest, 
No particular section of the Contract Act 
is referred to and it may be that they set 
aside the contract as being induced by. 
undue inflnence within the meaning of 
seation 16, for, as pointed out in Avathami 
Muthulrishnier v. Sankaralingam Pillai (13), 
a grossly extravagant rate of interest may 
itself be evidence of undue influence and 
slight circumstances of inequality between 
the parties may be enough to bring the case 
under section 16 of the Act. It must, however, 
be conceded that Mookerjee, J., who delivered 
the judgment of the Court, referred to the 
rate of interest as penal and cited oases 
where relief was given on the ground of 
undue influence and also cases in which 
relief was given on the ground of penalty. 
The same remarks apply to Gopeswar Saha 
v. Jadab Ohandra (16). In the latest onse in 
that Court, Krishna Charan Barman v. Sanat 
Kumar Das (17), the learned Chief Justice 
of Bengal and Mookerjee, J., expressly lay 
down that a primary stipulation to pay 
interest may bea penalty and that learned. 
Judge Mookerjee, J., states that the previous 
decisions above referred to were also decided 
on the ground that the stipulations: for 
interest were in- the nature of penalty. 
With all respect to the learned Judges we 
are unable to accept the position as sound. 
It must be remembered that section 74 
does not deal exclusively or primarily 
with money-lending contracts. If this 
decision ig sound, Courts would have power 
as already said to relieve a parson from the 
performance of his contract, whenever the 
Court thinks the contract harsh in the 
circumstances of the case. No authority is 
sited, except the two cases already referred 
to, in support of such a proposition. Byen 
the Moneylenders Act in England does not 
appear to give the English Courts sucha 
power in money-lending contracts and we 
know of no authority. which supports euch 
a definition of penalty as regards other 
species of contrdcts. Mr. Krishnamachariar 
argued that in a contract of ‘loan, the promise 
to spay interest must be deemed fo . be 
compensation for breach of the promise to 
d (16) 32 Ind. Oas. 537; 43 C. 682; 220. I. J. 352; 
20 C. W. N. 689. 

(17) 34 Ind, Cas, 609; 44 C. 162; 25 C. I. J. 24 21 
C. W. N. 740. 
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re-pay the principal and an excessive rate 
of interest must, therefore, be viewéd asa 
penalty, and contended that the  Caleutta 
decision was based on the same principle. 
This argument ignores the distinction 
between compensation for the loan and 
compensation for breach of the promise to 
re-pay the amount of the loan with 
interest, The loan made by the lender 
is the sonsideration for the promise of 
the borrower to re-pay the amount of loan 
with the addition of another sum -as 
interest for allowing the debtor to have 
the use of the money, i.e., compensation 
for the money lent; but the interest is not 
sompensation for the breach of the promise; 
for the promise is to pay the principal 
and interest. If the promise is to pay a 
certain sum on a particular day and in 
default of payment on that day' to pay 
interest, then the agreement to pay interest 
may be a stipulation by way of penalty; 
that was the decision of the Full Bench 
‘of this Court in Avathant Muthukrishnier v 
Sankaralingam Pillai (13). This last 
decision of the Calontta High Court appears 
to us to be not only contrary to the decisions 
of this Court, but would also appear to be 
contrary to the observation of Lord Davey 
already referred to, 


It was then argued that as the promissory 
note.in this case was payable on demand, the 
contract was broken immediately the note was 
made and the interest claimed may be treated 
as penalty for non- performance of the contract. 
This isingenious but unsound; for the contract 
or ‘promise is to pay the principal with 
interest ata specified rate so long as the 
loan is not re-paid, and ib would be introduc- 
ing a fiction contrary to fact to split 
this single promise into two separate engage- 
ments, 


We think that the Subordinate Judge was 


wrong in giving relief merely on the ground 
that the interest appears excessive. We 
have, however, read the statement filed by 
the defendant and it is possible to read 
it as raising a plea of undue influence and 
it may be that no evidence was let in to 
prove those allegations, because the learned 
Judge in the Court below was prepared to 
. give relief withont such proof. We, therefore, 
reyerse his decree and remand the suit for 


a fresh trial. Costs to abide and follow the 
result, : 
Appeal allowed; | Case remanded. 


V. R. P. 


MADRAS HIGH COURT. 
A?rgAL Sum No. 270 or 1916, 
August 16, 1917. 

Present; —Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Kumaraswami Sastri, 
Rajah PAPAMMA RAO GARU, BEING 
DEAD, M. R. Ry. GOPISETTI 
NARAYANASWAMI NAIDU GARU, 
Receiver or NIDADAVOLE anp 
MEDUR ESTATE CEASED TO EXERCISE HIS 
FUNCTIONS AS SUCH, AND OTHERS— 
CLAIMANT AND PARTY APPELLANTS IN THE 
Hien CovgT— APPELLANTS? 
versus 
REVENUE DIVISIONAL OFFICER, 
GUNTUR— REFERRING ÜFFICER— 


. RESPONDENT. 

Land Acquisition Act (1 of 1804), ss. 45, 53, 12 (2)— 
Notice, service of, method of—Service of notice on 
unauthorised agent, validity of—Civil Procedure Code 
(Act V of 1908), O.F, r. 12. 

Service of & notice under section 12 (2) of the 
Land Acquisition Act must be made, wherever 
practicable, on the person named in the notice and, 
when such person cannot be found, in the manner pro. 
vided in section 45 .3) of the Act [p. 236, col, 1 

An award was passed under section 12 (1) of the 
Land Acquisition Act. Notice required by section 
12 (2) of the Act was served on the manager of an 
estate for which a Receiver had been appointed but 
there was nothing to show that the Receiver had 
authorized the manager to accept such notices on his 
behalf: y 

Held, that the service was not valid. [p. 236, col. 1,] 

Quære—Whether the provisións of the Civil Pro. 
cedure Code relating to the service of summonses 
apply to the service of notices under the Land 
Acquisition Act by virtue of section 63 òf that Act. 


Appeal against the award of the Dis. 
trict Court of Guntur in Original Petition 
No. 595 of 1915. 

Mr. T. Prakasam, for the Appellants. 

The Government Pleader, for the Respond- 
ent. 


JUDGMENT.—The question in this ap- 
peal is whether the notice under section 
12 (2) of the Land Acquisition Act was pro- 
perly served on the manager of the office of 
the Receiver of Nidadavole and Medur 
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Estate in the absence of the Receiver. 
Section 45 (2) of the Ast provides that 
service is to be made, whenever it may 
‘be practicable, on the person named 
therein, and’ when such person cannot 
be fourd, in the manner provided in sub- 
section (3). It is not suggested in the 


present case that service has been effected in’ 


conformity to section 45., 

If reliance is placed on section 53 of the 
Act, that section merely provides: “Save 
in so far.as they may be inconsistent with 
anything contained in this Act, the provisions 
of the Code of Civil Procedure shali 
apply to all proceedings before the Court 
under this Act’, Is is open to question 
whether the, provisions of the Code can be 
taken to apply to the notice in question 
by virtue of this section. Assuming that 
they cat, we are of opinion tbat they have 
not been complied with. Order V, rule 
12, of the Civil Procedure Code, provides 
for service in person unless the person to 
be served has an agent empowered to 
accept service, That was section 75 of 
the old Code. Order lll, rulé 6 (1). whieh 
was section 41 of the old Code, provides that, 
in addition to the recognized agents described 
in rule 2 of that Order which does not apply, 
any person residing within the jurisdiction 
of the Court may be appointed an agent to 
accept service of process, but under the 
next sub-rule such appointment must be 
made by an instrument in writing signed 
by the principal. There is no such appoint- 
ment in writing in the present case, and even 
assuming that the manager had the Receiver’s 
authority to accept service of notices or 
processes, still that would not, in our 
opinion, make this a good service. We must, 
therefore’ allow the appeal and reverse the 
decree of the District Judge and remand 
the ease for disposal according to law, with 
costs payable in three months. 

Appeal allowed; Case sent back. 
Y.R.P. 


PRIVY COUNCIL. 5 
APPEAL FROM THE ÁLLAuaBAU Higa Count. 
` May 21, 1917. 
Present:—V iscount Haldane, Lord Atkinson, 
' Sir Jobn Edge, Mr. Ameer Ali and 
Sir Walter Phillimore, Bart. 

MARY LILIAN HIRA DEVI — 

PLAINTIFF— APPELLANT 
versus . 
KUNWAR DIGBIJAT SINGH— 


DerenDant — RESPONDENT. 

Costs— Defendant forcing plaintif into litigation, 
whether entitled to costs—Legal Practitioner acting for 
one party in dispute prior to litigation and for other 
party in subsequent litigation, propriety of~ Professional 
honour. * 

Where a defendant by his fraudulent conduct and 
false allegations forces a plaintiff into litigation 
which could have been avoided if the defendant 
had not made those allegations or acted fraudulently, 
he is not entitlod to his costs even if he is successful 
in tho litigation brought about by him. [p, 240, cols. 1 
& 2. 

It is improper on the part of a Legal Practitioner, 
who has acted for one party ina dispute, to act for 
the other party in subsequent litigation between them 
relating to or arising ont of that dispute. It isa 
matter which concerns the.honour of the profession. 
Such conduct is open to misconception and is likely 
to raise suspicion in the mind of tha original client 
and to embitter the subsequent litigation. [p. 240, 
col. 25 

Appeal from a judgment and ` decree of 
the Allahabad High Court, dated the 15th 
April 1914, varying the decree of the Sub- 
ordinate Judge Moradabad, dated the 6th 
July 1912. 

FACTS.—The fasts of the case fully 
appear from their Lordships’ judgment. 
The case is of interest only on the point of 
professional morality. On this point the 
High Court said: “Gasper acted for the 
plaintiff. He is now Vakil for the defendant. 
During the course of the hearing, we have 
pointed out that he should not have acted 
in the ‘present case, because it was clear: 
that he would bea material witness. The 
same remark applies to the Pleader for the 
plaintiff, who acted in the matter of the 
compromise for the defendant. It is trug 
that neither gentlemen conducted the case 
in the Court* below, but they should not 
have acted at all. We hope in future the 
profession generally will remember thnt 
gentlemen ought not to engage in cases in 
which i6 is probable that their evidence 
wil be required. This is a matter whish 
concerns the honour of the profession. One 
side.or the other must be committing perjnry." 
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Messrs. DeGruyther, K. C., and B. Dube, 
for the Appellant. S 

Messrs. Upjohn, K. C., and A. M. Dunne, 
for the Respondent. 

JUDGMENT. 

Sir Jony Epee —This is an appeal by 
the plaintiff inthe suit from the decree of 
the 15th April 1914 of the High Court at 
Allahabad, which varied the decree of the 
6th July 1912 of the Subordinate Judge 
of Moradabad. 

The suit was brought to obtain a recti- 
fication of a deed of compromise dated the 
27th October 1908, which was registered. 
The rectification was claimed on the 
ground that the plaintiff had been induced 
to sonsent to the deed by the false and 
fraudulent statements of the defendant 
that the deed contained the terms of 
compromise which bad been agreed upon 
between them, and ‘npon the further 
geound that after the deed had been 
executed, and before it was registered, the 
` defendant had, fraudulently and. without 
the knowledge of the plaintiff, inserted in 
the deed ..certain words to the effect 
that he should be the  lambardar of 
tbe property to which the deed related. 
The principal and vital matter in dispute 
in this suit isas to whetber the plaintiff 
and the defendant had agreed toacompromise 
by which the plaintiff should have an 
absolute property in one half of the estate 
of which one Kunwar Randhir Singh had died 
possessed, or should have merely a life. 
interest in a moiety of that estate. By the 
deed of which the plaintiff seeks a 
rectification she took only a life-interest in 
a moiety of that estate. 

The plaintiffs case was that she was 
the widow of one Kunwar Randhir Singh, 
who had been born a Hindu, and was, at 
the time of his death,a Christian, and that 
as his widow’ she was, under the Indian 
Succession Act, 1865 (Aot X of 1865), en. 
titled toone half of his property absolute- 
ly,as Kunwar Randhir Singh had died 
intestate, leaving no lineal ' descendant, 
but leaving persons who were of kindred 
to him within the meaning of the Act. 
Those persons who were of kindred’ to 
Kunwar Randhir Singh were his brother, 
the defendant, his sister, Bibi Bhagwnti, 
his nephew, Kameshwar Nath, and .his 
piece, Bibi Kamavati, the-- son and. 


daughter of a sister of his who had died. 
before him. 

Kunwar Randhir Singh, who was a nephew 
of Raja Shyam Singh of Tajpur, died 
possessed of a considerable property which 
was his separate estate. On his death the 
plaintiff applied to the Revenue Court for 
mutation of names in her favour as his 
widow, in respect of the immoveable pro- 
perty of which he had died possessed, and 
the defendant also applied for mutation of 
names in his favour; each claimed the 
whole of the property of which Kunwar 
Randhir Singh had died possessed to the 
exolusion of the other of them. 


The defendant at the time denied that 
the plaintiff was the widow of Kunwar 
Randhir Singh, his contention being that 
the plaintiff had not been lawfully married 
to Kunwar Randhir Singh, and bad been in 
fact his mistress. The Revenue Court 
declined to act on either of the applications 
for mutation of names. Kunwar Sheonath 
Singh, who was an uncle of the defendant, 
endeavoured to bring about a compromise 
between the plaintiff and the defendant. 
There can be no doubt that Kunwar 
Sheonath Singh considered that the 
plaintiff had been lawfully married 
to his nephew Kunwar Randhir Singh, and 
that she was his widow. On the 138th 
February 1908 Kunwar Sheonath Singh 
wrote to the plaintiff stating, “L am of 
opinion that it would be better if you and 
Diggi (the defendant) should geta suleh- 
nana (agreement of compromise) executed 
and registered and come to terms on the 
condition that your name, as life-tenant, 
be entered against the entire property and 
you enjoy the entire income and that 
afterwards Diggi should become the owner 
of the entire property. You will be at 
liberty io 'appiont any person you like as 
manager, and Diggi will not interfere in 
the matter” Their Lordships ‘think it 
right to say that in their opinion the terms 
of compromise which Kunwar Sheonath Singh 
then suggested were decidedly- favour- 
able .to the plaintiff. In effect Kunwar 
Sheonath Singh was proposing that the 
plaintiff should be treated as if she was the 


* widow of a separated and sonless Hindu. 


To the terms of compromise which were 
suggested by Kunwar Sheonath Singh ig 
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his letter of the 13th Febrnary 1908 the 
defendant refused fo agree. Negotiations 
with a view to a compromise were continued, 
and on the 7th June 1908 the defendant 
wrote 5o the plaintiff: — 
' “Tam coming, and at that very place: I 
shall talk to you about the case. Yon 
should not think about the past things. 
You should think over what I say now. 
After I have seen you, you are at liberty 
to do as you like; nobody can check you. 
Please have the door opened; I am coming." 
The "past things" to which the defendant 
alluded were obyiously the defendant's al- 
legations that the plaintiff had been the 
mistress and not the wife of his deceased 
brother. From his request, that the door 
should be opened, it may be inferred that the 
plaintiff had refused to see him. On the 12th 
June 1908 Mr. Gasper, a Vakil, who was 
the plaintifi’s legal adviser, and who was 
acting as her Vakil in the proceedings in 
the Revenue Court, wrote to her:— 
. "As regards the settlement, I am of opinion 
that if the settlement be made at all, it 
Shonld be made according to shares under 
Act X of 1865, £e, you should get a moiety, 
and out of the other half there should be 
other three shares, viz, Kunwar Digbijai 
(the defendant) and (bis) two sisters. If 
any sister is deadcher’ children will have her 
share. This is acsording to law." 


? In that Jetter Mr. Gasper correctly inform- 
eid the plaintiff us to what her rights were 
as the widow of Kunwar Randhir Singh, 
The defendant would not agree that the 
plaintiff should be allowed to get onehalf of 
the estate absolutely; he. was, however, 
willing that she should have one half of the 
estate, but for a life-interest only, and those 
ferms of compromise he proposed to her 
through Kunwar Sheonath Singh. . She there- 
upon censulted her legal adviser, Mr. Gasper. 
His account of the interview with his client 
was given in reply to questions put tc him 
in his oross-examination on behalf of the 
plaintiff in the suit, and it was, in their 


Lordships’ opinion, & correct account of what, 


passed between him and his then client. 
It Was as follows: — 

“I do not remember on what date and 
when the plaintiff came to me for taking 
me to Tajpur. But when the plaintiff saw 
qne, she told'me that Kunwar Sheonath 


` 


. proposed compromise 


Singh had, on behalf of the defendant, 
offered her half the property as life-interest, 
and she asked my opinion. I asked the plaint- 
iff whether she could fight the case up to the 
Privy Council. She replied that she could 
not fight it out. Thereupon I said in reply: 
‘As soon asa suitis instituted in the Court 
the allowance of Rs. 300 a month fixed by 
‘Mr. Wild will be stopped. What will be 
your state then? Nobody can say who will 
win or lose the case. T also explained to 
her that half a loaf is better than no bread. 
On this the plaintiff accepted my advice. 
The plaintiff had said to me, ‘It has been 
proposed to me that I should take half the 
property as life-interest, and Iam willing to 
do so. What is your opinion?’ On this I 


.gave the above advice, and after that I 


gave her my advice and she accepted it, 
and asked me to go with her (to Tajpur).” 


That interview must have taken place 
before the 2nd October 1908. 

On the 2nd October 1908 .ihe plaintiff 
and Mr. Gasper on her behalf, the defend- 
ant, Mr. Speirs, a Pleader on behalf of 
defendant, and Kunwar Sheonath Singh 
met by arrangement at the house of Kunwar 
Sheonath Singh at Tajpur.: What took 
place at that meeting and what took place, 
at another meeting on the 3rd“ Ostober 
1908 has been matter of dispute as to 
which there has been condicting evidence. 
But ‘according to the evidence, which their . 
Lordships accept as correct, if was men- 
tioned at the meeting of the 2nd October 
that it had been decided that the plaintiff 
should have an interest for her life in 
half of the estate of Kunwar Randhir 
Singh, and that on her death the property 
should revert to the defendant. On the 
8rd October the same persons met again, 
and some further matters concerning the 
were discussed and 
agreed upon. At that meeting on the 3rd 
October Mr. Gasper made a note of the 
points upon  whieh the plaintiff and the 
defendant hade then agreed. That note, 
which was in English, was at the meeting 
handed to Babu Brijnandan Prasad, a 
Vail, to be translated by him into Urdu. 


subsequently in October it was agreed that 


certain charges and allowances should be 
borne by the defendani’s share. The note, 
as translated by Brijnandan Prasad, wag 
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subsequently given to one Abul Hasan, who 
was at that time a clerk in the employ- 
ment of Mr. Gasper, to be fair-copied by 
him, with the assistance of Mr. Gasper. 
According to the , evidence of Abul Hasan, 
he made a fair copy of the translation of 
Mr. Gasper’s note, Abul Hasan has sworn 
that he gave that fair copy to the defend- 
ant, who told him to read it ont to the 
plaintiff; and to copy it on stamped paper. 
Abul Hasan said that having read ont the 
fair copy’ to her, he, with her permission, 
copied it on stamped paper, and then, hav- 
ing read ont fo the plaintiff and the 
defendant the copy on stamped paper, the 
plaintiff and the defendant signed it as an 
agreement of compromise to be registered. 


The translation which was 
Brijnandan Prasad of Mr. Gasper’s note 
has not been produced. The copy which 
was made upon stamped paper by Abul 
Hasan, and was undoubtedly exeouted by 
the plaintiff and the defendant as their 
agreement of compromise, was not regis- 
tered, as Kunwar Randhir Singh’s sister 
Bibi Bhagwati, who was to be a party 
to it, refused to execute it, and it conse- 
quently became necessary to draw up ‘and 
get executed a deed of compromise to 
which the only parties would be the plaint- 
iff and the defendant. Although it was 
not registered that copy upon stamped 
paper which was made by Abul Hasan 
would have afforded conclusive evidence 
as to whether it had been agreed that 
the plaintiff should Have an absolute interest 
or only a life-interest in one half of the 
estate of Kunwar Randhir Singh. That 
copy upon stamped paper has not been 
produced, it has been traced to the pos- 
session of the defendant who kas given 
no satisfactory explanation as to what has 
Become of it. His final explanation that 
it was in a trank which was lost on the 
railway, and about which he made no 
enquiry of the railway company, cannot 
be accepted and is obviously false. There 
has been put in evidence on behalf of the 
plaintiff a paper produced by her, which 
Abul Hasan has sworn is the fair copy Which 
was made by him of Brijnandan Prasad’s 
translation of Mr. Gasper’s note. It bears 
an endorsement in the writing of and signed 
by Basdeo Sahai, stating: “This is the copy 


made by 


of the first compromise deed which was 
copied out on the first stamp paper and was 
rejected and kept withsome one whomI do 
not know.” That endorsement is dated 29th 
October 1908. Basdeo Sahai says that the 
date was not written by him, and that- he 
wrote the endorsement at the end of March 
or the beginning ‘of April 1909; that the paper 
had never been in his possession before he 
wrote the endorsement; that he did not read 
the paper, and had no personal knowledge 
of what he wrote; and that he wrote the 
endorsement at the request of one Dwarka 
Prasad, who brought the paper to him, and 
was a clerk in the employment of the de- 
fendant. 


The paper is in every respect in accord- 
ance with the agreement of compromise 
whioh the plaintiff alleges was made; it is, 
however, in some respects at variance with 
the note of the terms agreed upon which 
was made by Mr. Gasper on the 3rd October 
1908. The plaintiffs explanation*as to how 
and when the paper came into her possession 
cannot be accepted as true. Their Lord- 
ships have come to the conclusion that the 
paper which bears Basdeo Sahai’s endorse- 
ment was not written until after the 29th 
October 1908 and was concosted for the 
purposes of supporting thé plaintiff's case; 
it was not filed with her plaint nor was it 
included in her general list of documents, 

By the deed of compromise of the ‘27th 
October 1908, which was registered, it was 
agreed that the plaintiff should have a life- 
interest in half of the estate of Kunwar 
Bandhir Singh. As their Lordships have 
said, there was much conflicting evidence 
AS to what was agreed upon between the 
plaintiff and the defendant on that subject, 
but they see no reason for doubting the 
evidence which was given by Kunwar Sheo. 
nath Singh, Mr. Gasper, Mr. Speirs and 
Mr. Dehoxar, and they find that the plaint- 
if did agree that the interest which she 
should take in the estate which Kunwar 
Randhir Singh had died possessed shonld 
be an interest for her life only. In that 
respect, the representation made to the 
plaintiff by the defendant, and on whioh she 
executed the deed which'was registered was 
true. 

Their Lordships have no hesitation in 
finding that the clause as to the appoint. 
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‘ment of the’ defendant ss lambardar was 
fraudulently, and without the knowledge of 
the plaintiff, inserted by the defendant in 
the deed of compromise after it had been 
executed and before it was registered. The 
‘High Court has, by its decree, directed that 
the words “but Kunwar Digbijai Singh 
shall be lamberdar” shall be struck out of 
the deed. 

The High Court has also by its deoree 
directed “that paragraph 4 of the compro- 
mise, dated the 27th October 1908, shall 
be rectified so as to read that the annui- 
ties payable to Bibi Bhagwati, Bibi Kama- 
vati and to Kameshwar Nath shall be pay- 
able only ont of the share of the defendant, 
Digbijai Singh, in the property.” 

That rectification was rendered necessary 
“py what was apparently an unintentional 
departure in the drafting of the deed from 
the terms of compromise which had. been 
agreed upon by the plaintiff and the defend- 
“ant. Although itappears to their Lordships 
that that departure was not the result of 
any fraudulent intention on the part of the 
‘defendant, it was, until explained, a ground 
' for suspicion which must have influenced the 
' plaintiff, 

Their Lerdships see no reason for doubt- 
“ing that the learned Judges of the High 
. Court came to correct conclusions on the 
evidence in this case. The High Court 
_made the only two rectifications in the deed 
_of compromise to which the plaintiff was 
entitled, and under ordinary circumstances 
' this appeal should be dismissed with costs. 
But their Lordships are of opinion that 
_the action of the defendant throughout 
_these proceedings was such as to disentitle 


-him to any costs here or in either of the. 


Courts below. Whatever difficulties, if in 
“fact there were any, which the plaintiff 
‘might have had in proving her original 
marriage with Kunwar Randhir Singh ao- 
cording to Hindu Law or their subsequent 
‘marriage according to Christian rites after 
“they had become Christians, it is obvious 
from the‘ evidence of Kunwar Sheonath 
(Singh that plaintiff was treated by the 
“family as the wife, and not as the mistress 
“of Kunwar Randhir Siugh, Kunwar Sheonath 
Singh said in his evidence: “As far as Ï 
„know, no objection was ever raised during. 


“the lifetime of Randhir Singh that the 


` 


plaintiff's marriage was illegal.” - This 
litigation would most probably have been 
avoided if the defendant had not after his 
brother’s death alleged that the plaintiff 
had been his mistress and not his wife 
It also appears to their Lordships that 
this suit would not have been brought if 
the defendant had not fraudulently inserted 
in the deed of compromise, after it 


had been executed and before it was re- 


gistered, the provision that he should be 
the lambordar. The insertion of that provi. 
Sion rendered this suit necessary. Their 
Lordships agree with the High Court that 
the defendant's own evidence in this case 
was far from satisfactory, that his evidence 
was that of an unreliable and interested 
witness, and that theexplanations which he 
gave for the non-production of the deed of 
compromise which was executed, but was 
not registered, cannot be regarded as true. 

Before concluding, their Lordships must 
express their complete assent to the obser- 
vations of the learned Judges of the High 
Court on the impropriety of the Legal Praeti- 
tioner who has acted for one party: in a 
dispute, such as there was in this case, 
acting for the other party in subsequent 
litigation between them relating to or 
arising out of that dispute. Such conduct 
is, to say the least of it, open to misconcep- 
tion, and is likely to raise suspicion’ 
in the mind of the original client and to 
embitter the subsequent litigation.: As the 
learned Judges of the High Court have said 
in this case, “This isa matter which concerns: 
the honour of the profession.” 

Their Lordships will humbly advise His 
Majesty that this appeal should: be dismiss- 
ed, that the defendant should not have any 
costs of this appeal, that neither party should 
have any costs in either Court below, and 
that in other respects the decrea of the High 
Court should be affirmed. 

Appeal dismissed. 


Solicitors for the Appellant: Messrs. Pyke, 
Franklin and Gou]d. 
Solicitors for the Bespondenk 
L, Wilson & Co. < 


Messrs. T. 
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PONWALOORI ELLAMANDAYYA v. CHILAKAPATHI LAKSHMAYYA. 


MADRAS HIGH COURT. 

Second Civic Appean No. 2018 or 1915. . 

April 20, 1917. 

Present:——Mr. Justice Sesbagiri Aiyar and 

Mr. Justice Bakewell. 
PONNALOORI. ELLAMANDAYYA 

PLAINTIFE— APPELLANT 

versus 
CHILAKAPATHI LAKSHMAYYA AND 
OTHERS— DEFENDANTS— RESPONDENTS. 

Evidence Act (I of 1872), s. 108—Burden of proof— 
Person not heard of for seven years—Presumption of , 
death— Presumption that deceased left no heirs, whether 
permissible, 

It is for the party, who wants the Court to presume 
ina trial that a person was dead at a particular 
time, to establish that fact affirmatively by evidence. 
[p. 24), col 2.] 

There is no presumption arising from the prè- 
sumption of the death of an individual that he left no 
heirs behind him. [p. 242, col. 1.] 

Second appeal egainst the decree of the 
Court of the Temporary Subordinate Judge, 
Guntur, in A. S. No. 25 of 1915, preferred 
against that of the District Munsif, 
Ongole, in Original Suit No. 638 of 1912, 

FACTS.— Plaintiff was 2 remote rever- 
sioner; the widow of the last male owner 
died in 1909. In 1912, he instituted a suit 
for possession on the ground that the 
immediate reversioner was not heard of for 
thirty years. Both the lower Courts held 
that ‘there was no presumption that he was 
dead in 1903. This appeal was against that 
decree. . 

Mr. N. Rajagopalachariar for 
Narayanamurthi, for the Appellant. 

Mesars. T. V. Venkatarama Atyar-and R. 
Rajagopala Azyar, for the Respondents. 


JUDGMENT.—This is a suit by a person 
alleging himself to be a reversioner for 
possession. The widow of the last male 
owner died in 1909. The suit was instituted 
in 1912, The defendants among other pleas 
stated that one Guruviah alias Gurunadhan, 
& nearer reversioner, was alive when the 
plaintiff was 
excluded by him. In answer to this aver- 
ment the plaintiff stated that, Guruviah 
was not heard of for thirty years and that 
the presumption, therefore, was that he 
was dead in 1909. 

The Courts below, in our apinion, rightly 
held that although Guruviah was not beard 
of for thirty years before suit, there was 
no presumption that he was dead in 1909, 


19 


Mr. P. 


Mr. Rajagopalachariar, who has argued this 
case with great insistence, contested this 
propositiou. He argued that the presump- 
tion must be raised with reference to the 
event which is the basis of the action, and 
not with reference tothe date of the suit, 
The language of section 108 of the Evidence 
Act, in our opinion, does not support this 
contention. The word question in that seation 
has reference to the point raised in the 
suit. The law of evidence prescribes rules 
for the mode of proof in Courts, and it is’ with 
reference to the matter that is in issue in 
the scit, the rules are to be applied. The 
authority of Mookerjee, J., in Srinath Das 
v. Frobhat Chandra Das (1), Narki v. Phekia 
(2) and Muhammod Sharif v. Bande Alt (3), 
allsupport this proposition. Band Veeramma 
v. Gangala Chinna Reddi (4) approves of 
the Caleutía and the Allahabad decisions. 
The learned Vakil for the appellant has 
not convinced us that these decisions are 
wrong. He strongly relied on the decigion 
of Karamat Husain, J., in Akbari v. Bashir 
Ali (5). The view of the learned Judge was 
expressly overruled by the Full Bench in 
Muhammad Sharif v. Bande Ali (3). Further 
it is clear that the learned Judge has misread 
the decision in Phene's Trusts, In re (6), 
upon which he based his conelusions. The 
statement of law by Lord Justise Giffard 
at page 151 of that volume leaves no room 
for doubt that it is for'& party, who wants 
the Court to presume in the trial thata 
person was dead at a particular time, to 
establish that position. 

Neville v. Benjamin (7) does not help the 
appellant. In that ease it was found that 
the son of a testator was not heard of 
since 1892. The testator made a Will and 
died in 1&93. The administrators of the 
son’s estate claimed the legacy made to 
the son in the Will It was held that they 
should prove that the son was alive in 
1893 when the father died. This is also 


(1) 6 Ind. Oas. 244: 11 C. L. J. 580. 

(2) 5 Ind. Cas, 709; 37 O. 103; 14 C. W. N, 841; 11 
C. L. J. 138. 

(8) 11 Ind. Cas. 474; 94 A.36; 8 A.L. J. 1052. 

(4) 16 Ind. Cas. 43; 87 M. 440; 23 M. D. J. 448. 
-. (6) 8 Ind. Cas. 55. 

(6) (1870) 5 Ch. App. 139; 89 L. J. Ch. 316; 22 L, T. 
111; 18 W. R. 803, 

(7) (1902, ! Ch. 723; 71 L, J. Oh. 319; 86 L. T. 3897; 


J8 T. L. R. 283. 
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_ what section 108 lays down. The principle to 
be applied in such ases is clearly laid: down 
“by Sir G. M. Giffard, L.J., in Phene’s Trusts, 
'""In re (6) in these terms: “The true propo- 
| sition is, that’ those who found a right upon 
“a person having survived a particular 
' period must establish that fact affirmatively 
: by evidence; the evidence will necessarily 
differ in different cases, but sufficient 
‘evidence’ there must ‘be, or the person 
‘asserting title will fail". Applying this 
“test, we hold that the appellant has ‘failed 
‘to prove . that Guruviah 
1909," . LO 
` ‘Another contention of the learned Vakil 
‘is that his client should have been allowed 
'to. amend the plaint by claiming title as 
“the heir of Guruviah. We see no reason 
for interfering . with the disoration of the 
lower Appellate Court in this matter. 
‘Moreover, there is no guarantee that the 
"plaintiff i$ the ‘sole heir of Guruviah because 
‘as was pointed’ out in Jackson v. Ward (8), 
‘there’ is no presumption arising from the 
presumption of the death of an individual 
that he left no heirs behind him. f 
" We hold that the Courts below are right 
And dismiss the second appeal with costs. 
NC rd ` Appeal dismissed. - 
V,R,P, "t 
. (8) (1807) 2 Oh. 354; 761,77. Ch 553. ` 


^ oe Tros ' “eo: 


: . PUNJAB CHIEF COURT. 
“On Apprar No. 1088 or 1916. 
E A April 22, 1917. 
' Present:—Mr. Justice Leslie Jones. 
SHIB LAL- PrarNTIFF--PETITIONER 
D versus : 


“PARAS RAM AND OTHERS—DEFENDANTS— 
ED RESPONDENTS. & 

~ Punjab Courts Act (III of 1914), s. 34— Subordinate 
Judge, whether superior to Munsif—Ex parte decree 
passed by Subordinate Judge—Munsif, whether can ect 
aside decree~ Civil Procedure Code (Act V of 1908), O. 
TX, r. 13.. `, : UE i 

A. Sdbordinate Judge of the 2nd olass can exercise 
greater powers thana Munsif: of the 2nd class, but 
be exercises no power of control over the Munsif and 
his Court is not superior to that of the Munsif. [p. 
242, col, 2.) 

An es parte decree was passed in a suit by a 
Subordinate Judge of the. 2nd class. 
je seb aside the decree: was filed in his Court but 
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An application - 


or prob 


he went on leave before deciding it, - and it was then 
transferred by the Senior Subordinate J udge, acting 
under section 34 of the “Punjab Courts Act, toa 
Muneif, 2nd class. The latter set aside the decree: 

: Held, that the Munsif had jurisdiotion to set aside 
the decree. [p. 248, col. 1.] 


Petition, under section 44 of Act IIL of 
1914, for revision of the order of the 
Munsif, 2nd class, Hissar, dated the 12th 
July 1916, restoring the case subject to 
defendants paying Rs. 6 as costs, 

Mr. Nanak Chand, for the Petitioner. 

Mr. Nand Lal, for the’ Respondents. 


JUDGMENT,—The plaintiff instituted 
this suit of the jurisdictional value of 
Rs, 298, which was sent by the Senior Sub- 
ordinate Judge for trial by the Subordinate 
Judge, 2nd olass. The Subordinate - Judge, 
.2nd class, passed an ew parte decree. An 
application to set aside that decree was 
‘filed in his Court but he went on léave 
- before deciding it, and it was then transfer- 
red by the Senior Subordinate’ Judge toa 
.Munsif, 2nd olass. The Munsif, 2nd class, 
has..set.aside the: er parte decree and the 
-plaintiff has now filed a petition for the 
‘revision of his order. f 


was dead in ` 


Couriselfor the petitioner, who contends 
„that the Munsif acted without Jurisdiction, 
réliés on the terms of Order IX,.rule 18, 
Civil Procedure Code, and on Monomokini 
‘Ohowdhurait v. Naru Narayan Ray (1): That 
was a case in which'a Munsif had set aside 
& decree which was not an ex parte deoree 
'as regards certain defendants and was also 
not a decree of his own Court but’ that 
of a ‘superior Court which in that .parti- 
cular instance was the High Court. 

No doubt a Subordinate Judge of the 2nd 
olass can exercise ‘greater powers than a 
Munsif of the 2nd class, but so far as Tam 
aware he exercises no power of contro] over 
the Munsif and his Court. Is not superior to 
that of the Munsif in the sense contemplated 
in Monomohini Chowdhurant v. Naru Narayan 
Roy (1). An appeal against the decree either 
of the Subordinate Judge, 2nd class, or the 
Munsif, 2nd class, would lié to ihe same 
Appellate Conrt and so far as this particular 
case is concerned, either Court was for all 

. pesen purposes that of a Munsif, 2nd 
class.. 


t5 
ERE NT 


(1) 4 €. W: N. 456, DES. 
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Under section 34 of the Punjab Courts 
Aot the Senior Subordinate Judge had 
. power to direct that this suit should be 
decided by à Munsif of the 2nd class and 
for the purpose of deciding the application 
toset aside the ex parte decree the Munsif, 
2nd class, must, in my opinion, be regarded 
asthe successor of the Subordinate Judge, 
2nd class, who passed the decree. 

There is no other ground for interference 
on revision, and the petition is, therefore, 
rejected with costs. 

i Petition rejected, 


3 CALCUTTA HIGH COURT. 
. ÁPPEAL FROM APPELLATE Decree No. 3310 
: or 1915. 
August 15, 1917. 

Present:-—Mr. Justice Teunon and 
Justice Sir Shamsul Huda, Kr. 
_NATIBULLA AKANDA AND OTHERS— 
DEFENDANTS—A PPELLANTS 

` versus 

BADI (BADIULLA In vakalatnamah) 

BEPARI—PLaAINTIFF—RESPONDENT. 

Bengal Tenancy Act (VIII B.C. of 1885), s. 48, scope of 
—Ryot sub-letting portion of holding—Rent recoverable. 
, A ryot who has sub-let a portion of his holding 
under a registered lease, cannot recover from the 
under-7yoi rent exceeding by 50 per cent. the amount 
which he himself pays for the whole of the holding. 
[p. 244, col. 1.] 

To hold that section 48 of the Bengal Tenancy Act 
applies and can be applied only where the whole of 
a ryot'a holding is sub-let, would be to defeat the 
policy and intention of the Legislature. [p. 244, col. 1.] 

Nim Chand Shahav. Joy Chandra Nath, 15 Ind. Cas, 
256; 16 C. W. N. 857; 39 C. 839, explained. 

* Appeal against thedecree of the District 
Judge, Rungpur, dated the 23rd June 1915, 
modifying that of the Munsif, Ist Court, at 


Gaibanda, dated the 27th February 1915. 


, FACTS of the case appear from the judg- 
ment. 

` Babu Atul Ohandra Gupta, for the Appel- 
lants.—The plaintiff who is thé landlord sued 
the tenants-defendants for rent. The land- 
lord admittedly is a raiyat. A  portiqn 
of the holding of the plaintiff was sub- 
let to the defendants. The claim of the 
plaintiff at the rate of Rs. 27-8-0 
is not warranted by law and cannot be enter- 
tained. Section, 48 of the Bengal Tenaney 
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Act enunciates the limit of rent recoverable 
from under-razyats which the tenants-defend- 
ants are in the present case. The plaintiff 
landlord is not entitled, under the provisions 
of section 48, Bengal Tenancy Ast, to recover 
rent exceeding the rent which he himself 
pays by more than 50 per cent. in the 
case of a registered lease. So section 48 is 
clearly a bar to the plaintiff's claim. The 
learned District Judge gives a decree for, 
the whole claim, relying on Nim Chand Shaha 
v. Joy Ohandra Nath (1). The District Judge 
has wrongly construed Nim Chand Shaha v. 
Joy Ohandra Nath (1). There is no case in 
which Nim Ohand Shaha v. Joy Chandra Nath 
(1) has been considered. The wording of 
section 48 is in my favour. The plaintiff can 
recover at the rate of Rs. 6-4-0 plus 50 per 
cent. The Judge was wrong in reversing the 
decision of the Munsif. 

Babu D. N. Bagcht, for the Respondent, 
relied upon Nim  Chand Shaha v. Joy 
Ohandra Nath (1), which interprets section 48, 
Bengal Tenaney Act,as having no application 
to a case where a portion of the holding was 
sub-let and argued that upon the authority 
of the Sind Ruling and the wording of sec- 
tion 48, the section did not cover the case of 
a part holding. Although it may appear 
to be somewhat anomalous, yet the language 
of a Statute is to be strictly construed, and 
as such, the present case does not come 
within the purview of section 48 of the 
Bengal Tenancy Act, £e, the limitation 
imposed by it. 

JUDGMENT.—This is an appeal by the 
tenants defendants in a suit for rent. It 
is conceded that the plaintiff-landlord is 
a raiyat. It is also coneeded that the 
defendants-appellants are under-razyats, 
It is forther conceded that the defendants 
under-ratyats are holding under a registered 
lease. The holding, it appears, measures 
15 bighas of land. The portion sub-let to 
the tenants-defendants measures 7 bighas, 
The rent payable by the raiyat for his 15 
bighas of land is Rs. 6-14-0. In respect of 
the 7 bighas he claims from the tenants- 
defendants at the rate of Rs, 27-8-0. 

The appellants contend that by virtue of 
the provision of section 48 of the Bengal 
Tenancy Act the utmost that the plaintiff 
raiyat is entitled to recover is rent at 


(1) 15 Ind. Cas. 266; 16 C. W. N. 867; 89 ©, 889, 
e 
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the rate of Rs. 6-14-0 plus-50 per cent., that 
is to say, Rs. 105-0. In the Trial Court 
rent was-decreed at that rate. But on 
appeal the District Judge on the strength 
* of the case of Nim Ohand Shaha v. Joy 
Chandra Nath (1) held that section 48 of the 
Bengal Tenancy Act has no application 
where only a portion of tha holding is aub- 
let and he, therefore, decreed the suit for 
rent at the rate claimed. The tenants-ap- 
pellants do not contend before us that they 
should pay ata lesser rate than the rate 
decreed by the  Munsif, that is to say, 
they ask us to proceed on the assumption 
that the 7 bighas sub-let to them is the only 
profit-yielding part of the holding to take 
the. whole of the annual rent payable by the 
raiyat, add toit 50 per cent, and determine 
that to be the rent payable to him. 

It appears to us tbat in applying the case 
reported as Nim Chand Shaha v. Joy Ohandra 
Nath (1) toa case such as this the learned 
District Judge has fallen into an error, and to 
hold tHat section 48 applies and can be applied 
only where the whole of the raégat's holding 
is sub-let would be to defeat the policy and 
intention of the Legislature. In the case 
cited, as a matter of fact the rent for the whole 
holding was Rs. 21-4-0. The plaintiff 
claimed in respect of the portion sub-let 
a rent of Rs. 14. To Have applied in that 
case the principle for which the appellants 
before us now contend would have been to 
decree arent higher than the rent claimed. 
Here thatis not so, and in a oase such as 
the present we think that the provisions of 
section 48 of the Bengal Tenancy Act can 
clearly be applied and that the annual rent 
for. which the defendants-appellants contend 
is the maximum which the landlord is 
entitled to claim. Whether in fact on a 
strict application of section 48 a lesser rent 
might not have been arrived at is a question 
into which we need not enter. 

In this view we set aside the decree of the 
' Distriet Judge and restore the decree of 
the Trial Court with proportionate costs in all 
Courts. 


Decree set aside. 
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PUNJAB CHIEF COURT. 
Seconp Civin APPEAL No. 2994 or 1916. ` 
April 18, 1917. 

Present: —Mr. Shah Din, Chief Judge. 
MEHNGA AND orHERS—PLAINTIFF8— 
APPELLANTS 
versus 
MIHAN SINGH AND oTRHERS—DEFENDANTS— 


RESPONDENTS. 

Custom—Alienation—Necessity —Swit relating to 
property of small value, whether liable to dismissal— 
Appeal—Court, duty of. : 

Courts of Justice in the Punjab are not justified in 
refusing to administer justice according to the law 
of the land because the subject-matter of litigation is 
a small plot of useless land.  [p. 244, col. 2.] 


A lower Appellate Court dismissed a suit to con- 
test an alienation on the ground thatit related to a 
small area of useless land and, therefore, did not 
require serious consideration: 


Held, that the lower Appellate Court’s method of 
dealing with the case was improper and that the case 
must be sent back to that Court for a re-hearing of 
the appeal. [p. 245, col. J.] 


Second appeal from the decree of the 
District Judge, Jullundur, dated the llth 
May 1916, affirming that of the Munsif, Ist 
class, Phillour, dated the 19th “November 
1915, dismissing the suit. 


Mr. Nand Lal, for the Appellants. 
Lala Nihal Chand, for the Respondents. 


JUDGMENT.—This judgment will cover 
Civil Appeals Nos. 2994, 2995 and 2996 of 
1916. The District Judge has made no 
serious effort to deal with the merits of 
any one of the three cases before him, so far 
as the question of alleged legal necessity 
for the sales in dispute is concerned, but 
has dismissed each suit practically on 
the sole ground that it relates. to a 
petty quarrel over a small area of useless 
land and, therefore, does not require 
serious consideration. This method of deal- 
ing with case of this kind is improper; and 
I strongly deprecate the expression of 
opinion contained in the District Judge’s 
judgment that to give a decree in petty 
cases of this kind is a reductio ad absurdum 
of the Customary Law of the Punjab. The 
Courts in this Province are not justified in 
refusing to administer justice according to the 
law of the land because the subject-matter 
of litigation is a “small plot of useless land”, 
and the menta] attitude displayed by the 
Distriot Judge in this case is deplorable, 
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I. am constrained to treat his finding as to 
tha existence of lazal nesessity for tha 
salas in qiastioa 83 wholly arbitrary and 
insuülfiaient for tha disposal of the appeals 
before him, 

I acsordingly set aside his jaigmant and 
decree in each suit and send the record 
back fora re-hearing of the appeal. The 
costs in this Court willbe costs in the 
cause. 

Appeal accepted, 


P MADRAS HIGH COURT. 
FULL BENCH. 


Seconp Cuvin Apeaat No. 275 or 1915. 
July 26, 1917. 
Present: —Sir John Wallis, Krt., Chief 
Justice, Mr. Justice Oldfield and 
. . Mr. Justice Kumaraswami Sastri. 
VAIDYANATHA SASTRI—PzAINTIFF — 
i APPELLANT 
versus 


SAVITHRI AMMAL AND OTHERS— 


DE&gFENDANTS-— RESPONDENTS. 

Hindu Law—Adoption by widow —Alienation by 
widow before adoption—Adoptee, whether can set aside 
alienation during lifetime of widow—Limitation Act 
(IX of 1908), Sch. J, Arts. 141, 144. 

An adopted son, who has been adopted bya widow 
acting under tha authority of her husband, can during 
the widow's lifetime set aside the alienations made, 
nob for necessary purposes, before he was adopted 
and recover the property so alienated. [p. 250, col. 1; 
p. 252, col. 1; p. 254, col. 1.] 

Per Spencer, J. (in the Order of Roference).—AÀn 
adopted’ son's right is higher than that of a mere 
reversioner, whose right of action is limited by Article 
141 of the Limitation Act, If the adoption divests 
the widow's estate, as the adopted son derives his 
right to sue through his father, it cannot be said that 
it does not divest the estate of the alieneesfrom the 
widow. [p. 248, col. 1.] 

Second appeal against the decree, dated 


the 29th September 1914 of the Court 
of the Subordinate Judge, North Arcot, 
in Appeal Suit No. 4l of 1214, pre. 


' ferred against that of the District Munsif, 
Tiruvannamalai, in Original Suit No. 361 of 
1913. 

This second appeal coming on for hear- 
ing. on the 17th Jauuary 1917, upon 
terusing the grounds 
ments and decrees of the lower Appellate 
Oonr& and the Court of first instance and 
the record in thé ease and upon hearing the 
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argumenta of Mr. T. R. Krishnaswamt Atyar, 
for the Appellant, and of Mr. K. S. Ganesa 
Atyar, for the 2nd Respondent, the respond- 
ents Nos. 1, 3 to b and 7 to 11 not appearing 
in person or by Pleader, the 0th respondent 
having died and no legal representative 
having been brought on record within the 
time allowed by law, and the case having 
stood over for consideration till 23rd 
January 1917, the Court (Sadasiva Aiyar 
and Spencer, JJ.) made the following 


ORDER OF REFERENCE TO A FULL 
BENCH. 


Sapasiva Alvar, J.—I must confess that 
the strong inclination of my mind is to 
follow the decision of Justice Sir Bhashyam 
Iyengar in Sreeramulu v. Kristamma (1). 
I was a party to the decision in Kotlapalli 
Subbamma v. Jatavallabhulu Subrahmanyam 
(2), and in my judgment in that case, I 
have mentioned & few further considerations 
which in my opinion ought to induce 
Courts to support the validity of aliehations 
by a widow heir till at least the end of 
her life. The .legal status of a Hindu 
widow and the legal status of a Hindu 
reversioner have been made so anomalous 
and complex by commentators and by the 
decisions of Courts that almost any deci. 
sion in which auch rights are discussed 
by even an eminent Judge like Sir Bhashyam 
Iyengar can be subjected to criticisms of 
a plausible character. Of course, it follows 
that another decision coming to a dia- 
metrically opposite conclusion like that of Sir 
Chandavarkar, J., in Ramakrishna v. Tripura- 
bai (3) can be made the subject of not 
less effective criticisms by lawyers of learn- | 
ing. I shall not, therefore, try to add to the 
confusions and anomalies existing on this 
subject by attempting an eliborate sapport 
of Sir Bhashyam Iyengar's ‘views or an 
elaborate criticism of Sir Chandavarkar’s 
views. I feel, however, bound to state 
(with reference to the argument of Mr. T. 
R. Krishnaswamy Aiyar contra) that Iam 
not able to:see any inconsistency between 
Sir Bhashyam Jyengar’s views found in 
different portions of his judgment as to 
the starting point for the period of limita. 


(1) 26 M. 143; 12 M. L J. 197. 
. (2) 32 Ind. Cas. 814; 30 M. L. J. 260; 89 M. 1035. 
(3) 1 Ind. Cas. 647; 33 B. 88; 10 Bom: L. R. 1029, 
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tion as regards. suits brought (a) during 
‘the lifetime of the widow, and (5) after the 
death of the widow, nor do I think it 
against the law to hold that the reversioner 
who succeeds by reason of a  widow!s 
Surrender of the estate in her hands does not 
thereby enable the said reversioner to recover 
the properties whioh had been alienated 
by her before that surrender even during her 
lifetime. 


As regards the case in Bonomali Roy v. 


Jagat Chandra Bhowmick (4) their Lordships ~ 


of the Privy Council do not indicate the 
section of the Limitation Act of 1859 under 
which the suit was treated as barred or 
what the period of limitation (six years or 
twelve years) was by whose lapse, the suit 
.beeame barred, That Act does not contain 
schedules of Articles like the later Acts 
of 1877, 1882 and 1908 and makes no 
such difference between suits brought during 
the lifetime of the widow and after the 
death of the widow as is made in Artieles 
125 afid 144, Schedule I, of the present 
Limitation Act. It seems to contain only 
one general section (section 12) correspond- 
ing to Article 144 of the present Act giving 
a period of 12 years for possession of im- 
moveable property or of any interest therein. 
Section 16 of that Act gives six years for 
‘all suits not expressly provided for. A 
- suit to set aside a lease improperly granted 
by a manager is not expressly provided 
for in that Act. An adopted son as dis- 
tinguished from a contingent reversioner 
becomes entitled to a vested interest on 
the date of his adoption, in his adoptive 
father’s estate. His right to bring a suit 
under the -Act of 1859 for possession of 
his said vested interest in the immoveable 
property (though physical possession might 
be postponed till the death of the widow 
alienee, his adoptive mother) might be 
made to arise under the Act of 1859 on 
the date of his adoption itself. Further 
in that Privy Council case, the alienation 
by way of lease had been made, not by 
'B, the widow and heir of the last male 
owner, but by B's mother-in-law (whom I 
shall call A) acting as manager for her 
son’s widow B. The question in that case 


(4) 320. 669; 1 C. L. J. 819; 9 C. W. N. 673; 15.M. 


L. J. 267; 2 A. L., J. 794; 32 1. A. 60; 8 Sar. P, Q. J. 
784. 
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was as to when the cause of action for 
O, the son adopted by B (the daughter- 
in-law) to her husband, to sue to set aside 
the lease granted by his adoptive grandmother 
and to recover possession of the property, 
arose and not the question of his right to 
sue for bare possession of auy property 
alienated by his adoptive mother directly, 
Now, the right to avoid the lease granted 
by A was in the widowed daughter-in-law 
B between 1837 (when the lease was granted) 
and 1846 (the dateof the adoption of 0 by 
B) but as soon as the adoption was made, 
the right to avoid became vested in the adopted 
son O and it was that right that was held 
to be barred (if I understand the Privy 
Council decision aright) probably by section 
16 of the Act of 1859. 


It wil be seen from the judgment of 
the High Court of Caleutta on pages 672 to 
674 that the setting aside of the lease of 
1837 was held necessary before possession 
could be got from the lessee and that suit 
was held barred under the Act of 1859, 
at the latest 12 years after the adoption 
of C. The decision of the Privy Council 
in Bonomali Roy v. Jagat Ohcndra Bhowmick 
(4) has, therefore, in my opinion, no bearing 
on the question as to the applicability of sec- 
tions 125, 141 and 144 of the present 
Limitation Act, or on the question as to 
whether an alienation by the widow herself 
(not by her alleged manager acting beyond 


. the scope of the manager’s authority as in 


the Privy Council case) is valid in the alienee’s 
favour during the lifetime of the widow 
against the adopted son, 

However, as my learned brother thinks 
that the question should be referred to a 
Full Bench, I do not thinkthat I should 
object to this diffienlt question of law 
being so referred to a Full Bench on the 
mere ground that the principle of stare 
decisis should not be lightly departed from. 


Spencer, J.—The question which arises 
for our decision in this second appeal is 
whether an atiopted son, who has been 
adopted by a widow under authority given 
by her husband, can during the widow’s 
lifefime sue to recover possession of pro. 
for purposes not binding 
upon the inheritance at a date prior to the 
adoption, This question has been answered 
in the negative in Sreeramulu v, Kristamma 


“in 1846, who 
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(1) by Mr. Justice Bhashyam Iyengar. He 
held,.that if an alienation was made not 
for a necessary ‘purpose, the subject.of it 
would fall into possession'as a vested re- 
mainder only at the termination of the widow- 
hood, and the adopted aon must wait till 
that event to bring a suit to recover it. 
We have not „been referred to any other 
decision of this Court directly or? the point. 
But this décision was dissented from in Ram- 
akrishna v., Tripurabat (3) by Chandavarkar 
and Heaton, JJ., and in ,Sinnachami v. 
Ramasamy Chettiar (5) the late -Chief 
Justice expressed.a doubt whether Sreeramulu 
v. Kristamma (1) had been correctly 
decided: In Mayne's Hindu Law, 86h Edi- 
tion, paragraph, 197, the question is oonsi- 
dered as to the date on which the right 
‘of the adopted son arises in the case of 
adoption by a widow after her husband's 
death; and the learned anthor quotes seve- 
ral authorities for his opinion that the 
Bón's rights date from the adoption. He 
notices .the desision of Bhashyam Iyengar, 
J., in Sreeramulu v. Kristamma (1), and 
observes that this decision proceeds upon 
a view which, if correct, cuts at the root of 
his reasoning. He says, “when the case arises 
again it will be material to consider whe-. 


ther the widowhood, that, is.the possession, 


of a widow's estate, was not terminated by the 


act of adoption as muchas by civil death.". 


The question has now arisen again for a 
decision by this Court. 
decision in Bonomali Roy v, Jagat Ohandra 
Bhowmick (4) to some extent supports the 
view taken in Ramakrishna v. Trinurabat 
(3). In that case a widow adopted a son 
attained majority in 1856 
and died in 1880. The widow, who prior 
to the adoption granted a lease of apor- 
tion of her husband’s estate, died in 1894, 
It was held by their Lordships of the 
Privy Council that the right of action to 
set aside the lease ‘as invalid, arose on 
the adoption and that time would begin 
to run from the date when the adopted 
son attained majority. This dictum -cannot 
be explained away -on the ground thatthe 
Act of Limitation in force when the cause 


NS 18Ind. Cas, 7; 10 M. L, J, 408; (1911) 2 M. 


W, N:639; 22 M. L. J. 86, 
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of abtion arose was Act XIV 'of 1899, 
because -even under- that Act the possession 
of. a: widow ‘- would: not become adverse to 
the right-of a reversioner until the widow's 
death [see Sambasiva v. Ragava (6)], and, 
therefore, the decision is only” explainable 
on the supposition that their Lordships 
placed. the -rights of an adopted son ona 
different footing from those of a rever- 
sioner. In Sreeramulu v. Kristamma (1) 
Bhashyam Iyengar, J., held that the start- 
ing point for the period of limitation in 
such suits was the date of adoption (see 
head-note).. This conclusion would seem a 
little inconsistent with his conclusion on 
the other point that arose. It was sufficiént 
for the purpose of that case to hold that 
the suit was not barred by limitation, 
and the learned Judges’ view upon this 
point must, therefore,. be treated only as 
alternative to the view expressed as to 
the adopted son's right of suit. At the 
bottom of page 146 he observes that if 
the suit ‘to recover property improperly 
alienated were maintainable ‘during the 
widow’s lifetime, the period of limitation 
should be computed -from the date of 
adoption, the Article applicable being Article 
144; but at the top of page 155 hë 
observes that if the suit were brought 
after the widow’s death, Article 141 would 
be applicable and the period of 12 years 
must be: reckoned from the date of her 
death. It seems unreasonable to suppose 
that different Articles of: limitation should 
be applied according to the’ circumstances 
of the particular case. ‘Evidently the 
learned Judge felt the difficulty of applying the 
Articles of the Limitation Act to his conclusion 
upon the other point. The case of Koffapallz 
Subbamma v. Jatavallabhulu Subrahmanyam 
(2), to which one of us was a party, was a 
case of surrender by a widow in favour of a 
reversioner, and it was held that it 
merely had the effect of accelerating the 
succession. . It seems anomalous ` that a 
reversioner who : succeeds by reason of a 
widow’s surrender of her life-interest should 
be as once enabled to recover the proper- . 
ties of the last male owner which have 
been improperly alienated by the widow, 


.while an adopted son's remedy should be 


(6) 13:M, 612; 4 Ind. Deo. (x, s.) 1069, 
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postponed till the widow's death. It is 
clear that an adopted son’sright is higher 
ihan that of a mere réversioner, whose 
right of action is limited by Article 141. 
lf adoption. divests. the. widows estate as 
the adopted..son derives his right to sue 
through his-father, can it he held ‘that it 
does not divest the estate of alienees from 
the widow? I am not much impressed 
by considerations as to the inequity caused 
to purchasers from a widow, whose calcula- 
tiors as to _their prospects of enjoyment 
during the widow’s life are liable to be 
disturbed by a subsequent adoption. The 
length of a widow’s life is in any case a 
matter of uncertainty and speculation and 
perscns who take property from limited 
owners without proper consideration do not 
deserye much sympathy. The sooner that 
the validity of such alienation is challeng- 
ed in a Court of Law, the. better the posi- 
tion in which each side will find itself 
to adduce evidence as to the necessity for 
the _ transaction. Sufficient has been said 
in the full diseussion in Ramakrishna v. 
Tripurabai (3) to show that the correctness 
of the Madras decision based upon the 
opinion of Bhashyam Iyengar, J., is open 
to question, I am of opinion that the 
Bombay decision represents the correct view 
of the law, and that a reference should 
be made to a Full Bench on the question 
whether an adopted son, who has been 
adopted ‘by a widow acting under the 
authority of her husband, can, during the 
widow’s lifetime, set aside, the alienations 
made, not for necessary purposes, before be 
was adopted and recover the property so 
alienated. ' 
(This second appeal coming on for 
hearing in pursounce of the above Order 
of Reference, dated the z3rd January 1917, 
on the 18th and 19th April 1917, upon 
perusing the said Order of Reterence and the 
record in the case and upon hearing tbe 
arguments of Mr. T. E, Ramachandra Aiyor 
a.d Mr. T. R. Krisknaswami Atyar, for the 
Appellant, and of Mr. K. 5. Ganesa Atyar, 
ior the znd Respondent, the respondents 
Mos. 1, 3 ta 5 and 7 to ll not appearing 
in’ person or by Plesder, the 6th respondent , 
having died and no legal representatives 
having beer bronght on record wnlun the 
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time allowed by law, and having stood over 
for vonsideration till this day, the Court ex- 
pressed the following 

OPINION.. 

-Watunis, O. J.— This reference’ which was 
argue before- the long vacation raises a 
question of considerable difficulty which 
given rise to much difference of 
opinion, On the one band we have the 
judgment of Davies and Bhashyam lyengar, 
JJ., iu Sreeramulu v. Kristamma (1), which 
is supported by Sadasiva Aiyar, J., in the 
Order ‘of Reference, On the other hand 
we have the, current of Bombay decisions 
ending with Ramakrishna v. Tripurabat (3), 
with which Spencer, J.. agrees. 

With reference to the desisions of the 
Privy Council which have been cited on 
either side, I may say at once that I 
do not consider Bamundoss Mookerjea v. 
Musammat Tarinee (7) and Montram Kolita v. 
Keri Kolitami (8): as of any assistance, 
because the point now in question did not 
in any way arise for consideration by their 
Lordships and was not considered by them. 
As regards the first case it had been held 
by the Bengal Sudder Dewani Adawlatin 
Ranee Kishenmunee v. Rajah Oodwunt Singh 
(9) tha$ an alienation for necessary pnr- 
poses made by & widow before adoption 
eould not be questioned by the adopted 
son. This was all that was decided and 
the head-note seems to go far beyond 
the decision. The judgment no doubt 
proceeded on the view that the alienation 
would not have been binding at all upon the 
adopted son if it had not been tor a 
necessary purpose, but the point really 
did not arise. In the course of this case s 
Pundit expressed the somewhat extravagant 
cpinion that a widow who had a power 
of adoption but had not yet exercised it 
was in the position of a femme enciente 
and more thantwenty years later the right 
of such a widow to the possession and 
enjoyment of the estate left by her husband 
was questioned, on the strength of this opinion 
in Bamundoss Mookerjea v. Musammat Ta inee 
(7). The Sudder Dewani iu l£50 overroled 

(7) 7 M. I. A. 169: ? Sar. P C J. 616; 19 E. R 273. 

(8) 7 L. A. 115; [5 O. 176: 6 C. L. R. $22; 4 Sax. P. C. 
J. 108; 3 Suth. P. C. J. 765; 4 Ind. Jur. £63; 8 Shome 
L. ki. 195; Z Ina. Dec. (N. 8) 1102. 


(9) (2524. 8 eudder Dewany Ad. Rep. 228; 8 Sel. 
Rep. 306; 6 Ind. Dec. (o. s.) 902. 
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this contention in an elaborate judgment, 
which is set out at page 177, etc., of Moore's 
Report, in which they pointed out that the 
decision in Ranes K4shenmunee v. Rajah 
Oodwunt Singh (9) was no authority for such 
& proposition and observed, it seems to me, 
obiter: "In that case the son when adopt- 
ed became the undoubted heir; and it was 
of course the correct doctrine that no sale 
made by a widow who possesses only a very 
restricted life-interest in the estate, could 
have been good against any ultimate heir, 
whether an adopted son or otherwise, unless 
made under circumstances of strict necessity.” 
Though their Lordships expressed their 
agreement with the principles laid down in 
- the judgment of the Sudder Court and their 
entire concurrence in it, it seems to me to be 
going too far to regard them as having 
adopted as their own the obiter dictum of the 
Sndder Court on a question which did not 
arise. More weight attaches to the observa- 
tion of their Lordships in the well-known 
case of Collector of Madura y. 
malinga Sathupathy (10), that "the rights of 
an adopted son are not prejudiced by any 
unauthorized alienation by the widow which 
precedes the adoption," but this observation 
again was purely obiter. On the other hand, 
l am unable to agree with Bbashyam ` 
Iyengar, J., in regarding the observation of 
their Lordships in Moniram Kolita v. Keri 
Kolitani(8 as direct authority the other way. 
In considering the question whether the well- 
known texts about the widow keeping 
unsullied the bed of her lord required them 
to hold that her estate was forfeited by 
an act of unchastity committed after suc- 
cession to the estate, their Lordships observed 
that if it were so held a  purehaser or 
mortgagee from her would lose his estate in 
consequence of an aet of unchastity committed 
by her prior to the sale or mortgage. The 
implication that in such a state of thelaw 
mortgages and alienations‘ made by the 
widow before the actof  unchastity would 
remain unaffected appears , somewhat far- 
fetohed, even if it be assumed for the moment 
that the same considerations would be 
applicable in the case of adoption as in, tbe 
case of unolastity. 

The more recent decision of their "Lords 
' (10) 12 M. I. A. 397 at p. 443; 1 B. L. R. (P. C.) t 
10 W.R. P. C.) 17; 2 Suh P. O.J, 185; 2 Sar. P. 
C.J, 261; 20 E. R. 889 > 
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ships in Boaomalt Roy vw. Jagat Chandra 
Bhowmick (4) is, however, much more in 
point. Th» alienation in that case was said 
to have been made in 1887 by the widow’s 
mother-in-law acting on her behalf. The 
widow subsequently in 1846 adopted a son 
who attained majorityin 1856. The widow 
having died in 1894 the adopted son’s 
representative sued for possession in 1897. 
The present contention that an alienation 
bya widow enures for her lifetime and is 
not divested by a subsequent adoption does 
not appear tohave been raised for the 
plaintiff, the argument being that under 
the dispositions of the original owner the 
mother-in-law bad the power to alienate 
the property for the term of the widow’s 
life. Their Lordships, however, appear to 
have held expressly that the adopted bay’s 
canse of action forthe recovery of the alienat- 
ed property arose on the date of his adoption 
and that time began to run against him in 
1£56 onhis attaining majority and that 
the suit became barred in 12 years * under 
Regulation II of 1803 and Ast XIV of 1859. 

This deeision whieh is in accordance with 
the decisions of the Bombay Oourt and in 
accordance with their Lordships’ dictum in 
Collector of Madura v. Mootoo Ramalinga 
Sathupathy (10), is later than the deoision of 
this Court in Sreeramulu v. Kristamma (1) 
and, so long as it stands unexplained, I feel 
bound to follow it. 


At the same time I feel considerable 
reluctance in differing from the judgment of 
Bashyam Iyengar, J., in Sreeramulu v. 
Kristamma (1), and the opinion of Sadasiva 
Aiyar, J., one of iuereferring Judges, because 
I think there is much to be said for the 
view taken by them that in the present 
state of the Hindu Lawa Hindu widow, 
who, itis now well settled, has full powers 
of disposition over the income and accumula: 
tions of her widow’s estate,should not be 
permitted, when in the exercise of such 


- powersof disposition she has alienated for 


consideration her interest in whole or in 
part, to abridge the interest which she has 
parted with and derogate from her own 
grant by the subsequent exercise of power 
of adoption which she is under no legal duty 
to exercise. It is well settled that a widow 
who bas been authorised to adopt id at 
full liberty to adopt or not as she pleases 
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and cannot be compelled by law to do so. 
‘Whether she is under a moral duty to adopt 
seems to me to be a matter for her own 
conscience, especially in these days when it 
js certainly open to question whether the 
old views ag to the religious necessity of 
adoption toa sonless man are so universally 
or BO strongly ` held ‘and whether the 
temporal inconvenierees attending it are not 
more fully realised. Moreover, to hold that 
ihe. ‘adopted son takes subject to the widow’s 
prior alienations for the duration of her 
life would not interfere with the exercise of 
her powers of adoption unless the slienations 
were so, considerable as to deter the boy's 
parents from giving him in adoption, and 
this I think isa sonsideration which should 
be regarded by the widow at the time of 
the alienation. 

Jt bas been held by this Court. in Kotta- 
palli Subbamma v. Jatavallabhulu Sub- 
rahmanyam (2) that a widow cannot 
by surrendering her interest in the estate 
to the. next  reversioner deprive prior 
alienees for consideration from her of their 
right to enjoy the alienated property during 
her lifetime, and I think there is much to 
be said for applying the seme rule to 
adoptions. Ido not pursue the question 


further, because in the present state of the . 


authorities and especially in deference to 
the dictum in Collector of Madura'v. Mootoo 
‘Ramalinga Sathupathy (10) and the decision 
in Bonomali Hoy v. Jagat Ohandva Bhowmick 
(4), I feel bound to answer the reference in 
the affirmative. : 

OLDFIELD, J.—The question referred is sihe? 
ther a son adopted by a Hindu widow under 
her husband’s authority can during her 
lifetime recover property alienated by her 
for no necessary purpose before the adoption 
was made. In answering itin the affirmative 
I confine myself to what, with all respect, 
seems to me tho only safe ground of decision 
in ‘such oases, the current of judicial anthor- 
ity, “Por, ofthe other grounds relied on, it 
is not, clear on which side the weight of 
the. 'argüment? from inconvenience would: 
preponderate, ifthe uncertainty ‘of the law 
authorised ita consideration: and it is useless 
to recur fo the very general wording of 
ancient texts, which have been dealt with 
frequently by the Courts. 

„Tt vill. facilitate the applioation oF the 
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authorities and define the issue before us, if 
the first citation is from the decision of this 
Court which has’ occasioned thé reference 
and from which we. are asked to dissent, 
Sreeramulu v. Kristamma (1). Its foundation, 
as I understand it, is the statement that ' ‘a 
Hindu widow has án absolute right to thë 
fullest beneficial interest in her ‘husband’s 
property for her life and that she has á 
personal interest therein, whioh she can 
exercise at har will and pleasare by giving 
or transferring the estate to another for her 
own life or, speaking more accurately, for 
the term of her widowhood,” and no doubt 
this statement gives with sufficient accuracy. 
the general effect of the ninecases and of 
Act XV of 1856 whióh are referred to as 
supporting it. But itis useless, as justified 
by them, for the present purpose, because 
they relateonly to ` cases of. the widow's 
death or re-marriage in which her widowhood 
and her estate ended together and the 
distinction between the duration of the 
one and the other would not have affected 
the determination of the ‘estate she had 
eonveyed lt is otherwise, when the making 
of an adoption is in question. For there i is 
no dispute but that itterminates the widow’s 
estate although her widowhood continues. 
Dhurm Das Pandey v. Musammat Shama Soondri 
Dibiah (11). if, therefore, the distinction 
proposed is valid;if thal is the widow's power 
ig correctly defined as being to dispose only 
of a widow's estate subject to all its legal 
incidents, not of an estate for the term of her 
widowhood, the authorities referred to are 
inconclusive and the statement of law founded 
on them must be rejected for the present 
purpose. 

This distinction and the first of these views 
can, in my opinion, be sufficiently supported 
by reference to the prinoiple.enunoiated in 
general terms in Dhurm Das Pandey y. 
Musammat Shama Soondri Dibiah (11). For in 
view of those terms } cannot. folow the 
suggestions that the widoiw tan by. |unneoes- 
sary alienations. diminish, even.. temporarily 
the estate which the son inherits a once on 
his adoption and that the making of an adop- 
tion, is to be excluded from the contingencies 
which, like the widow’s death or re- marriage, 
„her alienee, must face as determining 

(11) 8 M. I. A, 229 at p. 242; 6 W. R. (P. O.) 43; 1 
Suth, P. C. J, 141; 1 Sar. P. O, T. 271; 18 B. R; 484, 
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his rights if necessity for the alienation 
cannot be proved. Before, however, turning 
to the arguments, by which those sugges- 
tions are supported [and they are in fact 
identical with those employed in Sreeramulu 
v. Kristumma (1)), Y deal with the deci- 
sions, which favour the contrary conclusion. 

It is not worth while to consider in detail 
those, which deal with the widow’s powers 
generally and withont reference to the effect 
of an adoption on their exercise, because, 
although some of them refer explicitly to 
her alienations as of a widow’s estate, others 
refer to them as of an estate for her 
widowhood: and, as already observed, the 
maintenance of the distinction between 
these. descriptions would have had no effect 
on the conclusion. There are, however, three 
cases in which an adoption was in question; 
and they are in my opinion decisive in 
favour of the adopted son's immediate right 
to recover from the alienee. In Bamundoss 
Mookerjea v. Musammat Tarines (7) the Privy 
Council adopted comprehensively the judg- 
ment of the Sudder Dewani Adalat under 
appeal before it, endorsing the following 
reference to another case, Ranee Kishenmunee 
v. Rajah Oodwint Singh (9):—“The point... 
was whether a retrospective right could be 
claimed by a son, after he had been adopt- 
ed, soas to bar asale made by his adop- 
tive mother previous to his adoption to 
the injury of his rights, at that time con- 
tingent and eventual, but which actually 
acorued to him upon his adoption. In that 
case the son, when adopted, became the 
undoubted heir; and it was, of course, the 
correct doctrine that no sale made by a 
widow, who possesses only a very restrict- 
ed life-interest...could have been good against 
any ultimate heir, whether an adopted son 
or otherwise, unless...under cireumstances of 
strict necessity." This recognition of the 
adopted son's right was, though the fact is 
not expressly referred to in Bamundoss 
Mookerjea v. Musammat Tarinee (7), acoord- 
ed, as reference to the Sadar Dewani Adalat 
Report shows, in a suit instituted during 
the lifetime of the widow. Next, there is 
a similar statement of the law in Collectpr 
of Madura v. Mootoo Ramalinga Sathupathy 
(10), made explicitly in the judgment of the 
Privy COCouneil, though no doubt merely 
obiter. These two authorities are, of course, 
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only indirect, the first being important 
mainly as evidence of an early recognition 
of the principle it involves. But to the 
remaining ease, Bonomali Roy v. Jagat Ohandra 
Bhowmick (4), no such objection is available, 
Since the question dealt with in tbe judg- 
ment of the Privy Council was whether 
the suit brought by a person olaiming 
under the adopted son wasin time and it 
was held that, if the latter had a cause 
of action, it arose on the date of his adop- 
tion. The fact that the law of limitation 
then in force was Act XIV of 1859 -is no 
ground of distinction from the present case, 
since the question was of the starting point 
for, not the period of, limitation; and, since 
& reversioner's cause of action arose under 
the earlier Act, as it does now, on the 
widow’s death, the distinction in favour of 
the adopted son is marked clearly. Sam- 
basiva v. Rugava (6), and in review, 
Streentvasa Raghavachariar y. | Sambasiva 
Pillai (12). These decisions of the Privy 
Counsil are accordingly irreconcilable*with 
Sreeramulu v, Kristamma (1). It must be 
added that the last mentioned case has 
been dissented from by the only other High 
Court which has considered it. Ramakrishna 
v. Pripurabat (3). 


lt remains to deal shortly with the other 
considerations, by which the decision in 
Sreeraomulu v. Kristamma (1) has been 
supported. They include first an argument 
from the explanation given, in Lakskmana 
Rau v. Lakshmi Ammal (13), of the decision 
in Bamundoss Mookerjea v. Musammat Tarinee 
(7), already referred to, in which it seems 
to me (with all respect) that the connection 
in which that explanation was given is 
overlooked. The Court was dealing with a 
point very similar to the main point dealt 
with in the earlier case, the effect on the 
widow’s power of alienation of her posses- 
sion of an authority to adopt; and it, there- 
fore, had no occasion, especially as it held 
that the alienation in question before ib was 
made for a necessary purpose, to define'an 
adopted son's rights, to decide the date 
from which he could assert them or to 
consider the portion of the judgment extraot- 
ed above, in which Ranee Kishenmunes v. 


(12) 1 M. L. J. 392, 
(13) 4 M. 160; 1 Ind. Deo. (x. s.) 946. 
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Ru'ah Oodwunt Singh (9) is referred to. 
The reference, which follows in Sreeramulu 
v. Aristamma (1), to the decision in 
Ganapati Ayyan v. Sactthri Ammal (14) 
appears to disregard the fact that no aliena- 
tion ty the widow was in question in the 
latter ease, her action, as the Court found, 
consisting only in the creation of docu- 
mentary evidence of the oral devise by her 
husband, under which the alienee claimed; 
and, therefore, nothing at present material 
was decided. Next an extract from the 
judgment in Montram Kolita v. Keri Kolitant 
.(8) is relied on as showing that the valid- 
ity of a widow’s alienation can be affected 
only by her conduct prior to it and not, 
it is to be inferred, by her subsequently 
making an adoption; hat the dictum in 
question, which no doubt actually mentions 
only prior conduct, is not statedly appli- 
cable to it alone and occurs in the course 
of a hypothetical argument from inson- 
venience, in connection with which any 
conclusion ex silentio would be unsafe. 
Lastly it is argned that Article 125, Schedule 
I of the Limitation Act, 1902, impliedly 
postpones the right to recover possession 
from a widow’s alienee until after her death 
or re-marriage. The answer ia, firstly, that 
substantive rights onder Hindu Law cannot 
be regarded as curtailed by mere implica- 
tion from a provision relating to procedure; 
and, secondly, that an adopted son is not, 
and has not been shown to be, on the 
same footing asa reversioner and that his 
suit for possession will be covered by Article 
144, 

The arguments by whioh the conclusion 
in Sreeramulu v. Kristamma (1) is support- 
ed, failing, I would dissent írom the deci. 
sion in that case and answer the question 
referred in the affirmative, 


Kemaraswamt SASTRI, J,—The question 
referred tous for decision is whether an 
adopted son, who has-been adopted by a 
widow acting under the authority of her 
husband, can during the widow’s life-time 
set aside alienations made, not for necessary 
purposes, before he was adopted and recover 
the property so alienated. 

It has now been well settled that an 
adopted son has all the rights of a natural” 


(14) 21 M. 10; 7 Ind. Dec. (s s.) 364, 
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son in his adoptive father’s estate. He 
acquires by right of adoption an interest 
in his adoptive father’s aucestral property 
and the same right to question his aliena- 
tions as the aurasa son. He succeeds to 
eoliaterals of bis adoptive father and holds 
the same position as the natural son unless 
his right has been specially ourtailed by 
express texts. 

When a widow adoptsa son under author- 
ity from her husband the san so adopted 
succeeds to the estate of his adoptive father 
by right of inheritance just in the same way 
as the natural born (aurasi) son. The 
estate which the widow had between the 
date of her husband’s death and the date 
of the adoption zs at once divested. and 
becomes vested in him, nob as succeeding 
to the widow making the adoption, but to the 
deceased person in pursuance of whose 
authority the adoption was made, Though 
his rights arise only from the date of his 
adoption, they are paramount to those of the 
widow who is at once relegated to the position 
of a female member of the family entitled only 
to maintenance and residence in the family 
house. The position of such an adopted 
son is clearly and accurately set out by 
Farran, J., in Moro Narayan Joshi v. Balaji Ra- 
ghunath (15). where he observes as follows: — 
"Now an adopted son claims from and 
through his adoptive father. His adoption, 
however, does not relate back to the death 
of his adoptive father [ Bamuadoss Mookerxjea 
v. Musammat Tarinee (7)]. He somes in 
bound by sach acts of the widow as would 
bind the natural heirs of the husband after 
her and entitled to set aside (in the absence 
at all events of stipulations to the contrary) 
such unauthorised alienations of the widow 
as they succeeding upon her death wonld 
be entitled to set aside....The only difference 
between him and other full beirs of the 
husband for the purpose I am considering 
seems to be that his rights spring into 
existence the moment of his adoption and 
displace the rights of the widow, while the 
rights of other reversioners await the 
determination of the widow’s estate by her 
death,” 

In Ranee Kishenmuneey. Rajah Oodwunt 
Singh (9) it was held that a sale made 


(JE) 19 B. 809; 10 Ind Dec (N, s.) 543, 
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by a widow to the prejudice of her late 
husband's property, before the adoption 
made by her under authority given by her 
husband, will nob be valid as against the 
adopted son unless made under circumstances 
of necessity and that he was” entitled to 
possession. This case was referred to by 
the Calcutta Sudder Court in Bamun Das 
Mookerjee v. Musammat Tarnee(16), which was 
affirmed by the Privy Council, Bamundoss 
Mookerjea v. Musammat — Tarínee (7). Re- 
ferring to Ranee Kishenmunee’s case (9), 
the Judges of the Sudder Court observed as 
follows: “The point in that suit was whether 
& retrospective right could be claimed by 
son after he had been adopted so as to bar 
sale made by his adoptive mother previous 
to his adoption to the injury of the rights, 
at that time contingent and eventual, but 
which actually accrued to him upon his 
adoption. In that case the son when adopted 
became an undoubted heir, and it was, of 
course, the correct doctrine that no sale 
made by a widow, who possesses only a 
very, restricted  life-interest in an estate, 
would have been good against any ultimate 
heir, whether an adopted son or otherwise, 
unless made under circumstances of strict 
necessity.”. Their Lordships of the Privy 
Council simply confirmed the judgment of 
the Sudder Court with the remark that.they 
entirely agreed in the principles laid down 
in the judgment, which was in their 
opinion most able and elaborate [ Bamundoss 
Mookerjea v. Musammat Tarinee (7)]. In 
Collector of Madura v. Mootoo Ramalinga 
Sathupathy (10) their Lordships distinctly lay 
down that the rights of an adopted son are 
not prejudiced by any unauthorised aliena- 
tion by the widow which precedes the 
adoption. 


In Lakshmana Rau v. Lakshmi Ammal 
(13) the decision of the Privy Council above 
referred to was considered and it was held 
the devision established that during the 
period of her husband’s death and the adoption, 
only such acts as are authorised and would 
be effective against reversioners* would bind 
thesons taken in adoption and that acts in 
excess of her powers under Hindu Law may 
be challenged by the adopted son. 7 

The decision of the Privy „Council 
[Bamundoss Mookerjea v. Musammat Tarinee 

(18) 6 S. D. & B. 533; 11 Ind. Deo, (o. s) 485. 
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(7)] was also considered by the Bombay High 
Court in Nathajz Krishnaji v. Hari Jagoji (V1, 
where relying on the anthority of the case, 
the Court upheld the right of the adopted 
son to set aside unauthorised alienations made 
by a Hindu widow between the date of her 
husband's death and the adoption made in 
pursuance of authority given by him. So 
far as the Bombay High Court is concerned, 
a series of well-considered decisions clearly 
establish the adopted son’s right to recover 
immediate possession. I need only refer to 
Lakshman Bhau Khopkar v. Radhabai (18), 
Moro Narayan Joshi v. Balaji Raghunath (15) 
and Ramakrishna v. Tripurabat (3). 

Though the rights of the adopted son 
commence only from the date of his adop- 
tion, it is undoubted law that he divests the 
estate of the widow making the adoption 
aud her co-widows and the interest (wholly 
or partially) of all persons in possession of 
the property of his adoptive father ta whom 
he would have a preferential title if he had 
been in existence as adopted son at, his 
adoptive father’s ‘death. In Dhurm Das 
Pandey v. Musammat Shama Soondri Dibtah 
(11) their Lordships of the Privy Council 
observe (page 242): “An objection has been 


, made that pending the suit an act of adop- 


tion was executed by the respondent, whereby 
the whole property was divested from the 
mother and vested in her adopted son. Now 
upon the authorities there can be no doubt 
that that is the result of an act of adoption, 
because the property isin the widow from 
the death of the husband till the power of 
adoption is exercised. Then that adoption 
divests it from the widow and vests it in the 
adopted son.” The authorities in my opinion 
clearly establish the view that an adoption 
puts an end to the widow’s estate as fully 
and effectuaily as her death. 


Such being the rights of an adopted son 
who on adoption claims under a title para- 
mount to that of the widow and divests her 
of the estate she held, the question is whether 
the widow who alienates properties without 
any legal necessity and the alienee from such 
widow have any rights or equities which 
would entitle the alienee to possession as 


e (17) 8 Bom. H. C. R. A. J. C. 67. 
(18) 11 B. 609; 12 Ind. Jur. 80; 6 Ind. Dec. (x, s.) 
401. 
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MEA adopted son. I find it difficult to 


seo how the purchaser from a Hindu widow, 
who has only limited powers of alienation 
and who alienates property without any 
necessity or justifying circumstances such as 
would bind the reversioners after her death 
or re-marriage, can invoke any principles of 
Hindu Law or any equity to prevent the 
adopted son (whose adoption has put 
an end to the widow's estate just as 
effectively as her death or re- marriage) 
í of properties 


from claiming _ possession . 
which were alienated. I can see very 
little equity ic postponing the adopted 


son to a purchaser from the widow, who 
contrary to the principles of Hindu Law and 
the directions of Smrithi writer alienates the 
estate for no, necessity. Whatever may be 
the nature of the estate taken bya Hindu 
widow succeeding to her sonless husband, it 
is clear, that her powers of alienation are 
restricted. As pointed out by the Privy 
Younei] in Collector of Masulipatam v. 
Cavaly Vencata Naratanapah (19), the estate 
she takes isa qualified proprietorship with 
powers of alienation for purely worldly | or 
eoular purposes only where there is justify- 
ing. necessity and ihe ` restrictions to the 
powers of alienation are. inseparable from her 
eétate.' So far as the texts and Smrithis go 
they do not countenunce thé view that a 
widow can ma cê a valid alienation of any 
kind or to any extent without justifying 
Recessity, and no distinction is drawn as to 


alienations purporting to be for her lifetime 


‘nly. The text.iof Katyayana is specific and 
ee des to keep the bed of her lord 
unsullied, to enjoy with moderation his estate 
And pass it on to his heirs. Brihaspathi 
observes that she has not got property 
therein to “the extent of gift, mortgage 
or sale except for spiritual or reli- 
gious purposes. The restraints on powers 
of alienation by a Hindu widow are based, as 
pointed out by their Lordships of the Privy 
Council in  Qollector of  Masulpatam v. 
Cavaly Vencata Naraianapah (19), not merely 
for the protection of the material interests 
of her husband's relations _but by reason of 
the opinion-of all the Smrithi writers as to 
the necessity of a Hindu widow being under 


8M. L A. 529 ab p. 550; 2 W. R, (P.C.) 
l Seth P. C. J. 476; 1 Sar, R, C. J. 820; 19 E. R. 68 
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the advice and' protection of her husband's 
elderly relations. I can find nothing in any 
of the Smrithis or commentaries to warrant 
the view that they empower a Hindu widow 
to do what she likes with her limited estate, 
On thecontrary the limitations imposed and 
the reasons given for the imposition thereof 
show to my mind clearly that such an 
idea was repugnant to the minds of the 
Smrithi writers. Sofaras judicial decisions 
go, all that they decide is that a Hindu widow 
may deal with her interest in the property 
inherited at her pleasure, so long as such 
dealing enwres for the term she 4s entitled to 
the estate as widow succeeding to her sonless 
husband and no prejudice to the reversion ds 
caused thereby. [See Muthu Naicken v. 
Srinivasa Atyangar (20),! This is chiefly due 
to the fact that there isin existence’ no 
person who can demand present possession 
of the estate (the reversionary heirs’ having 
only a spes successionis) and the widow is 
estopped from contesting the validity of her 
own grant. The title of the dlienee is, 
therefore, incapable of being defeated by any 
superior title arising during the widow’s 
life. E 

. That the estate of the widow is not'an 
indefeasible life-estate but  only.an estate . 
durante viduitate is clear. It is not disputed 
that'the adopted son would divest the widow 
of all the properties which remain un. 
alienated at the time of the adoption and it 
is well-settled law that her re-marriage will 
have the same effect so far as the reversioners - 
of her husband are concernéd. It is difficult 
to see how the widow can under these 
circumstances be said, to have an absolute 
indefeasible estate in the property inherit- 
ed by her from her husband during the 
term of her natural life. If she has not got 
such an estate, it is still more difficult to see 
how any alienation by her can last a moment 
longer than the cessation of the widow’s 
estate either by death, re-marriage: or an 
adoption which certainly divests her as 
completely as if her husband had left male 
issue. To speak of any portion of the estate 
whieh has been alienated by her without any 
legal necessity as having been "lawfully 
Severed" for the period of her natural life is, 
with all respect, unsupported by any texts 


(20) 8 Ind. Oas. 269; (1911) 1 M. W. N, 82; 9 M. L, 
T. 99. | 
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.ofthe Hindu Law or any principle of Hindu 
. Jurisprudence. It has not been suggested 
`, by anybody that agift of the whole or any 
_ part of the estate would, if made prior to the 
adoption, disentitle the son to elaim possession 
from the donor. .As pointed by Chanda- 
.varkar, J., in Ramakrishna v. Tripurabaz (8), 
the dovtrine enunciated in Sreeramulu ,v. 
Bristamma (1) would be equally applicable 
if the widow alienated the whole of the 
properties before adopting a son, and yet it can 
hardly be contended that such a result was 
ever contemplated by Smrithi writers. 


There seems to me to be no real analogy 
between the position of a father to whom a 
son is born after an alienation and a Hindu 
‘widow who adopts under authority of her 
husband after making an unauthorised 
alienation. Though the fiction of . son- 
structive pregnancy through permission to 
‘adopt hag been exploded by a series of 
decisions, the adopted son on his adoption 
becomes the son and heir of his father and 
the’ adoption has retrospective effect, in so 
‘far as it divests wholly or partially the 
estate of all persons whom he would have 
either 'exoluded from the inheritance or 
shared with.’ The estates held by a sonless 
father and a Hindu widow with authority 
to adopt are essentially different in nature 
and. extent; and the difference has’ been 
pointed out by Chandavarkar, J., in Rama- 
krishna v. Tripurabai (8) &nd' by Collins, 
C..J and Handley, J., in Jagannadha v. 
Papamma (21). So far asreversióners arè 
concerned, their position is quite different 
from that of an adopted son. Till the 
death of the widow or the termination of 
her estate, it is impossible to say who 
are the persons who will'be entitled to 
succeed as heirs to her husband, as the 
property under Hindu law descends to 
those who would have been heirs to the 
husband if he had lived up to and died 
at the moment of her death. When, how- 
ever, the widow makes a valid adoption, a 
gon is by fiction of law born to her husband 
the moment she adopts and he by virtue 
of his.sonship succeeds immediately to his 
father’s property as effectually as if he was 
a posthumous son. . 


` (21) 16 M. 400; 3 M. L. J. 198; 5 Ind. Deo. (N. &) 
989. ` 
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The. decision of the Privy Council in 
Bonomali Roy v. Jagat Chandra: Bhowmick 
(4) supports the view that the adopted 
son is entitled to immediate possession of 
property wrongfully alienated by a widow 
before his adoption. The facts of the case 
are fully set out at pages 669 to. 671 of 
the report and the judgment of the High 
Court appears on pages 672 to 674 of the 
report. Jt will be seen that the .adopted 
son sued to set aside a perpetual lease 
granted between the date of the death of 
his adoptive father and his adoption: and 
recover possession. Various contentions were 
put forward which are fully dealt with in 
the judgment of the: High Court. One of 
them was that the lease was executed by 
the mother-in-law of the widow acting as 
her guardian and that as the lease was not 
repudiated by her, it must be taken td be 
the act of the widow and consequently 
limitation began to run as against the 
adopted son only from the death of the 
widow. If the view taken in Sreeramula 
v. Kristamma (1), namely, that the cause 
of action for possession arose only on the 
widow's death were correct, it is clear 
that the’. suit would not have’ become 
barred at the date of its institution, assuming 
that the lease was one executed by the 


widow’s guardian on her behalf -and ratified: 


by her: The following passage in the 
judgment of their Lordships of the Privy 
Council shows that they were of opinion 
that'the right to possession arose immedi- 
ately on adoption: “On the most favourable 
view for the appellant she (Hemlate, the 
mother-in-law of the  widów making “the 
adoption) granted the putni as manager 
of the estate for Brajeswari (the widow 
who adopted: the plaintiff), the then legal 
owner. If the putni was void, the period 
of limitation ran from the date on which 
it was granted under Regulation II of 
1803 as amended by Regulation 1I of 1805; 
which was then in force. But if it was 
voidable only by Brajeswari’s successor, the 
right of action arose on the 


against him from the date when he attained 
his majority in 1856. Under either Regulation 
IL of )808 or Act XIV of 1859 time ran 
* from the date when the cause of action 
arose.” It was contended by Mr.. Ganesa 


adoption of 
Banwari Lall and time would begin to run 
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Aiyar in the course of his able argument 
that the question as to the right of the 
adopted son to set aside the alienation of 
his adoptive mother did not arise for 
determination, as the Courts were only con- 
cerned witb the lease granted by her mother- 
in-law acting under an anumati patra granted 
by adopting widow’s father-in-law. A refer- 
ence to the judgment of the High Court, 
which deals with every possible alternative 
case or contention, and the judgment of the 
Privy Council, which deals with the point 
of view most favourable to tbe plaintiff 
and treats the lease as ore by the widow 
making the adoption, shows that the aspect 
of the ease now before us was considered. 
It is no doubt true that the decision in 
Sreeramula v. Kristamma (1) was not cited 
at the Bar or eonsidered by their Lordships, 
but this is hardly a ground for overlooking 
what is in my opinion the plain result of 
the decision of their Lordships: In Sinna- 
chami v. Ramasamy Chettiar (5) Sir 
Arnold, White, C. J., observed that the 
decision in Sreeramulu v. Kristamma (1) 
does not seem to be resoncilable with the 
decision of the Privy Council and Spencer; J., 
isof the same opinion in the order of refer. 
ence. - 

In Amrita Lal Bagchi v. Jatindra Nath 
Chowdhry (22), which was a suit to set aside 
an alienation bya widow who subsequently 
made .an adoption, it was held, following 
Lakshman Bhau Khopkar v. Radhabhai (18), 
Nathaji Krishnazi v. Hari Jagoji (17), Moro 
Narayan Joshi v. Balaji Raghunath (15) and 
Bijoy Gopal Mukerji v. Nil Ratan Mukerji 
(23), that the cause of action, which an 
adopted son has to set aside an alienation, 
accrued as soon as heis adopted and that 
as' he was barred, those who came after 
him were likewise barred, even though thie 
suit was within 12 years from the date 
of the widow making the alienation. The 
view taken was that as the adopted son 
divests the estate of the widow and becomes 
entitled to possession immediately he is 
adopted and not on her death, Article 
141 of the Limitation Act has no appli- 


(22) 32 C. 165. 
(23) 80 C. 990; 7 C. W. N. 864, 
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eation as it only provides for eases when 
the person suing is entitled to’ possession 
on the death of the female. In Kancharla 
Venkataratnam v. Koganti Venkataramiah (24), 
Wallis, C. J., and Seshagiri Aiyar, J., follow- 
ing Moro Narayan Joshi v. Balaji Raghunath 
(15), Hari Vithal Parulkar v. Waman Hari 
Deshpande (25), Harek Chand Babu v. Bejoy 
Chand Mahatab (25) and the view taken in 
Sreeramulu v. Kristamma (1) as to the 
Article of the Limitation Act applicable, 
held that the adopted son is governed by 
Article 144 and has 12 years from the 
date of his adoption. The facts as appear 
on the judgment show that the widow 
before adopting the plaintiff entered into 
a partition with her mother-in-law, which the 
learned Judges agree in holding was not 
binding on the adopted son. If the learned 
Judges intended to adoptthe view of Bhashyam 
Iyengar, J., in Sreeramulu v, Kristamma (1), 
on the other question and to hold with 
him that the adopted son had. no right 
fo recover possession of property alienated 
by the widew prior to the adoption till 
the death of the widow, it is difficult to 
see why Article 141 of the Second Schedule 
to the Limitation Act would not apply 
and exclude Article 144 which is only a 
residuary article, as quoad the property 
alienated the adopted son would be in the 
‘same position as any other Hindu entitled 
to the possession of immoveable property 
on the death of a -Hindu female, Sashagiri 
Aiyar, J., in dealing with Runchordas Vandra- 
vandos v. Parvatibat (27), observes: "The 
principle of the decision is that until the 
plaintiff's right to - immediate possession 
accrues his right to possession is not barred. 
In the ease of a reversioner the cause of 
action will accrue on the death of the 
widow; in the case of an adopted son, on 
his adoption,” and the observations suggest 
that he was not in agreement with the 
view of Bhashyam Iyengar, J., that the right 
to possession in case of alienation prior to 
the adoption accrues only on. the death of 
the widow. e 


(24) 25 Ind. Cas. 692; 27 M. L. J. 669; 16 M. L.T. 
435 ' d 


(25) 2 Bom. L. R. 411. 
(26) 9 0. W. N. 795; 2 C. L. J. 87. 
* (27) £3 B. 725; 1 Bom. L. R. €07: 
26 I. A. 51; 7 Sar, P. O, J. 543; 12 Ind. Doc. 
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Heferenee has been made to cases where 

it has been held that a reversioner to whom 


the widow surrenders the estate (and thereby 
accelerates the succession) cannot sue .to 


set aside the alienation made by her till: 


she dies. These cases have, in my opinion, 
no bearing or application to cases of adoption 
by the widow. The whole doctrine of sur- 
renaer and consequent acceleration of the 
estate of the -reversioners has no basis in 
Hin. u Smiritis, but has been evolved by 
Ccurts of Justice on general principles of 
jurisprudence. An anticipation of interest 
involved by the theory of relinquishment 
or the defeasance of an ulterior interest 
by the intermediate acts on the part of the 
widow are hardly contemplated by the Hindu 
Jawgivers. It is clear that the surrender 
by the widow and the acceptance of the 
estate by the reversioner are purely matters 
of contract. The widow is not bound tó 
surrender the estate, nor is the reversioner 
bound to aceept it except on terms which would 
apply to any other transfer of immovesable 
property so far.as prior alienees are con- 
cerned and conditions whieh Courts will impose 
on considerations of justice, equity and good 
conscience. To a voluntary relinquishment 
by the widow based on no considerations 
of duty to her husband or his spiritual 
benefit Courts have very properly refused 
to annex the right to defeat alienations 
made by her which would enure longer 
but for her voluntary act. As between 
the widow, the prior alienee, and the re- 
versioners Glaiming title under a subsequent 
surrender the alienee has a clear equity. to 
retain possession and the fruits of his 
purchase till at least the widow dies. But what 
equity is there in favour of a person who 
purchases property from a Hindu widow, 
knowing that there is absolutely no necessity 
for the sale and that she has authority 
to adopt which she could exercise at any 
time? It is hisclear duty to. enquire as 
to whether she has authority to adopt, 
just as itis the duty of a person dealing 
with a qualified owner to enqaire into the 
existence of necessity for the alienation. It 
is no doubt true that the power to adopt has 
no legal effect till it is actually exercised, but 
the adoption made in pursuance does not put 
the adopted son in the same . postition as a 
'volunteer, Having regard to the spirituai 


A? 
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importance attached by Hindu lawgivers to 
sonship and the care and anxiety displayed by 
them to provide for a substitute in case & son 
is not born, there can be little doubt that 
a Hindu widow. who has been solemnly 
enjoined by her husband to perform (what 
was in his eyes at least) the sacred duty 
of adopting a son, so as to continue his 
name and lineage and to enjoy and transmit 
the property to his descendants, is under 
a strong moral obligation sanctioned by the 
dietates of duty and the pieties of human 
life to carry out his wishes. It is true’ she 
cannot be compelled to adopt, but this is 
due not to the unimportance of the duty but 
tothe absence of any legal machinery by 
which she can be compelled to perform 
so personal an aot. Self-interest often 
deters her from performing a daty, 
which according to all Hindu lawgivérs 
and the views and sentiment of the 
great majority of Hindus is of paramount 
importance to the spiritual needs of her 
husband tnd his arcestors, but the duty. if 
performed is far from a purely voluntary 
act on her part but on the contrary one 
which she was bound to perform by all the 
dictates of duty and morality as understood 
by Hindu Law and sentiment. It has 
been argued that it would be a hardship 
on the widow to terminate the alienation 
made by her, as it would place a diffisulty 
in the way of her dealing with the estate, 
I have already shown thatthe theory that 
she could do what she pleases with the estate 
during her lifetime finds no sanction in Hindu 


Law. From the point of view of the widow’s 
interest I should think that any 
check on her power of squandering 


. her husband's estate or alienating it without 


any necessity is for her benefit, having regard 
to the ignorance of the vast majority of 
Hindu females Inanage when legislation 
has been directed towards and is being 
called for to protect ignorant people against 
their own imprudent acts, I think we can well 
preserve therules of Hindu sages and law- 


givers. who, recognising the limitations of 


Hindu females and the temptations afforded 
' by poverty, have secured to them protection 
against their own improvidence. Lt is difficult 


* to see why a purchaser, who purchases witnout 


any necessity for the sale and who knows 
“that death. or remarriage would pui an end 
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to her rights, should be encouraged in any 
reasonable expectation” that the widow 
would violate a clear moral duty for her 
benefit. 
Cases relating to agreements between the 
widow and the father or guardian of the 
adopted son or the adopted son himself if 
. he is of age, whereby the rights 

of the adopted son are postponed or 
. put an end to, have also no bearing 
; on the question. Where an 
. son is a minor, the arrangement is supported 
. on the ground that it was for his benefit 
. and that but for the arrangement he would 
. not have been adopted and so worse off. 


. I doubt very much if Courts would uphold. 


. an agreement which is distinctly disadvan- 
tageous to the minor. In cases where the 

.-&dopted son is a major, he is competent to 

- contract so as to divest himself of rights which 
accrue to him under Hindu Law. 


.- As observed by Mayne in his work on Hindu 
. Law,it would be cutting at the root of all 
wéll-recognised principles as to the status 
of an adopted son and the consequences of 
* an adoption to hold that alienations without 
> necessity would bind the adopted son during 
. the widow’s lifetime. I feel little hesitation 
“ in following Ramakrishna v. Tripnrabai (3), 
* and answering the question referred to us 
" jn the affirmative. 
i Reference answered in the afirmative. 
V. R. P. , 





^ PRIVY COUNCIL, 
APPEAL FROM THE CALGUTTA Hiau Couxzr. 
` May 23, 1917. 
- Present:—Lord Buckmaster, Lord Atkinson 
and Sir John Edge. 
Ohowdhuri SHYAMANANDA DAS 
- PAHARAJ BIDYADHAR 
BHUIYA MAHAPATRA— APPELLANT 
versus 
RAMKANTA DAS MAHAPATRA AND 
OTH£RS— RESPONDENTS. 
Hindu Law — Joint family, exclusion from— Finding 
: ef fact or law — Appeal, second. 
. It is not always an easy matter to separate a 
finding of fact frora a question of law. It may often 
- be open to argument that the materials which have 
been accepted by one Court as establishing a certain 
conclusion were not in themselves sufficient forits 
support, if their legal weight bad been properly 
"measured and ascertained. ' [pr 258, ol. 2" ^ "^ 
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adopted - 
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A question of what constitutes exclusion from a 
joint estate may well in many cases be a question 
of law. [p. 258, col. 2.) 

Appeal from a judgment and decree 
of the Caleutta High Court, dated 6th June 
1912, affirming those of the Subordinate 
Judge, Cuttack. i 

Mr. Bhagwandin Dube, for the Appellant. 

Messrs. DeGruyther, K.C., and Eddis, 
for the Respondents. 

JUDGMENT. 
` Log» Bucxmaster.—Their Lordships do 
not think it is necessary to eall on the 
_ respondents in this case. After having heard 
all that can be urged on bahalf of the appel. 
lant they are of opinion that this appeal 
should fail. 

The real question is whether certain 
findings by the Subordinate Judge and the 
High Court are concurrent, findings of fact 
that exclude the appellant or whether, as the 
High Court considered, they involved ard 
depended on questions of law. 

It is not always an easy matter to separate 
a finding of fact from a question of law. 


` It may often be open to argument that 


' the materials which have been ascepted 
by one Court as establishing a certain 
conclusion were not in themselves suff- 
sient for its support, if their legal weight 
had been properly meusured and ascer. 
tained. It is that consideration that is the 
` real foundation of the appellant’s argument, 
In truth, the whole of his case depends 
upon whether there was sufficient evidence 
of the fact: of exclusion of the plaintiffs 
from a joint estate to show that they 
were unable to maintain the suit, which is 
& suit for partition. The other findings are 
more clearly and distinctly findings of fact, 
and can give rise to no controversy. 

There is no doubt that the question of 
what constitutes exclusion may well, in 
many cases, be a question.of law. But in 
this case the Board are clearly of opinion 
that the facts relied on to establish the 
exclusion are quite insufficient for the pur- 
pose and as the burden of proof on this 
issue lay in the first instance on the appellant, 
this disposes of the appeal. 

Their Lordships, therefore, think that the 
° whole of this case is really determined by 
findings of fact on which both the Sab- 
“ordinate Judge and the High Court agree, 

"and: they can find no reason why those 
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findings 'of fact should be revised. " 

Their Lordships will, therefore, bumbl 
advise His Majesty that this appeal should 
be dismissed with costs. : 
: Appeal dismissed. 

Solicitors for the Appellant: Messrs. Barrow, 
Rogers and Nevill. 

Solicitors for the Respondents: Messrs. 
Sanderson, Adkin, Lee and Eddis, 





CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 55 or 1914. 
July 2, 1917. 

Present:—Mr. Justice Fletcher and 
Mr. Justice Newbould. 
PANCHANAN DAS MAJUMDAR— 
JUDGMENT-DEBTOR—APPELLANT 

. VETSUS 
KUNJA.BEHARI MALO AND OTHEBS— 


DEGREE-HOLDERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 64 
—Esnecution--Sale of property not duly attached, whether 
can be ordered —Jwrisdiction of Court. 

:: A Court has no jurisdiction to sella property in 
er which has not been duly attached. [p. 259, 
col. 2. 


` 


Appeal against the order of the  Sub- 
ordinate Judge, Khulna, dated the 22nd 
‘September 1913. 

' Babu Mohini Mohan Ohatterjee, for the 


Appellant. 
. Dr. Jadu Nath Kanjilal and Babu Narendra 
Chandra Bose, for the Respondents. 
adah JUDGMENT. © 
FLETCHER, J.— This appeal bas been heard 
only against the respondent No. 7 who 
purehased lot No. 32 for the sum of 
Rs. 40, the case against the other respondents 
having been compromised. Now the fact 
‘relied on in this case is that the Court 
“below has found that there was, in fact, no 
attachment of this property before it was 
sold. It is urged, therefore, that having 
. regard to Order X XI, rule 64, Civil Procedure 
Code, there being no attachment, the Court 
had no jurisdiction to sell the property. 
The case has been argued ex parte as the 
respondent No. 7 has not entered appearance 
and the other respondents háve compromised 
the case; but we think that the cases that 
` have been referred to as well as the terms 
of the order support the view taken by the 
_ appellant. Order: XXI, rule 64, provides. 
` that any Court executing a  deoree 
may order that any property attached by 
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it and liable to sale shall be sold. The Court 
having found that there ‘was no attachment 
in this case, it is said that the Court had 
no jurisdiction to make the sale. The 
cases under the Code of Civil Procedure 
of 1859 render no assistance because that 
Code continued no provision corresponding 
with Order XXI, rule 64, of the present Code 
or section 284 of the Code of 1882. There 
being .nothing corresponding to that section, 
the cases decided under the Code of 1859 do 
not help us at all in the presentcase. Under 
the Code of 1882 a similar point was raised 
before the Judicial Committee in the case of 
Macnaghten v. Mahabir Pershad Singh (1), 
but that point does not seem to have been 
decided. Under the present Code, the point 
has been decided in Bombay in the case 
of Sorabj? v. Kala Raghunath (2). At page 
163,* Scott, C. J., remarked that a property 
could only be brought to sale after it had 
been duly attached and that, if the attach- 
ment came to an end upon the payment 
into Court on the 22nd September 1909, 
the property was not duly attached at the 
time of the sale in January 1910. The 
point has also been referred to by Lord , 
Moulton in delivering the opinion of the 
Judicial Committee in the case of Raja Thakur 
Barmha v. Jiban Ram Marwari (3). At page 
164+ of the report Lord Moulton remarked: 
“Their Lordships are of opinion that this 
is a very plain case. That which is sold in a 
judicial sale of this kind can be nothing 
but the property attached and that property 
is conclusively described in and by the 
schedule. to which the attachment refers.” 
Although not exactly in point, it indicates 
the view of their Lordships that a property 
can only be sold when it has been duly 
attached. That, I think, is the only pos. 
sible view to take with regard to the 
terms of Order XXI, rule 64, Civil Prosedure 
Code. The appealas against the respond. 
ent No. 7 must, therefore, be allowed. We, 
therefore, reverse the order made by the 
(1) 9 C. 656; 11 O. L. R. 494; 101. A. 25; 7 Ind, 
Jur. 164; 4 Sar. P. C. J. 417; 4Shomoe L, R. 285; 4 
Ind. Dec (x.s.) 1086. : 
e 12 Ind. Cas. 911; 36 B. 156; 13 Bom. L, R, 1193, 
3) 21 Ind Cas. 936; 19 C. L J.181; 18 0. W. N. 
813; 12 A.L J. 156; (1914) M. W. N. 118; 26 M L. 
J. 89; 16 M. L, T. 137; 16 Bom. L. R. 156; 41 C, 590 
(P. G.). 
* Page of 36 B.—Ed. m 
T Page of 19 O. L, J.—Z4, 
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GIRIDUTTA SARMA V. DURGA DUTTA SARMA, 
flearned "Subórdináte . Judge so far! as ‘the 
respondent .'No.: 7 ia concerned-and:set aside 
the .sale made by him. .The learned Sub- 
‘ordinate Judge made no order as to the: costs 
sin the Court below: We:also make.no order : as 
to the:costs of this appeal. . 

* As regards other parties, let'a decrea be 
adrawn:up in terms of the petition of com- 
¿ promise. 

"NEW ROULD, J.—I agree. 

Appeal allowed. 


s 





-OALCUTTA HIGH COURT. 
^ ÀPPEAL FROM APPELLATE Decoees No. 1016 
or 1915. 
July 17, 1917. 

ı Present: Justice Sir William Chitty, Kr., 
and Mr. Juscióe Beacheroft. 
GIRIDU FTA SARMA, AND On Hi5 DEATH 
HIS HEIRESS AND LEGAL REPRESENTATIVE 
> Bis wIpow JOGEMOYA DEBL—P&RINCIPAL 

* : DEFESDANT— ÁPPELLANT 
versus 
: ‘DURGA DUTTA SARMA AND OTAERS— 


"PLAINT, FFS—ResPon vents. 
Civil Procedure Code (Act V of 1903), s. 92, scope of 
eT n land, suit relating to, whether falls under 
- 8, 92. 

“Section 32, Civil’ Procedure Code, is an enab ing 
t:geotion'and has not taken away the general‘ power 
of suit. It is only when a suit is for one or more 

‘of the:reliefs mentioned in sub-section | of section Y4 
"'that it must nece-sarily be brought under that section 
A bat there'is no reason why a suit which does not fall 
‘within’ the limitations provided by that section should 

not iie“ independently of it. 
‘other respects maintainable — [ p. z6u, col, 2.7 
A suit by all the worshippers of a temple for a 

"deolaration that certain land is temple land and 
* for an. injunction restraining the defeudant from 
valienating the sume or tr “abing ib as his personal 

property does not fall within the scope of sec- 

tion dz of the Civil Proceduro Code. [p. 200, col. 2.] 


-Appeal against the decree of the .Sub- 
"ordinate Judge, Assam Valley Districts, 
“dated the 17tn December 19.4, afficming 
“that of the Extra Assistant Commissioner 
Tand Munsif, Gouhati, dated the 25th February 

1913. 

‘Babus! Dwarkanath Ohukerbutty and Gopal 
- Ohunder Chukerbutty, for the. Appellant. 

“Babu Prakash Ohunder Mozumdar; for the 
“Respondents. . 


JUDGMENT.—lhis:is an appeal b 
y 
defendant No, 1, iri Duna Sarma; against 
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rovided the suit isin . 


-. (1917 


a decree of the Subordinate Judge: of the 


‘Assam Valley Districts confirming the-decree 
‘of. the Munsif of: Gouhati. 


The suit -was 
brought by several persons as Bardeories of 
the Janardan temple against the lst defend- 
ant, : for -a declaration that the land in 
dispute was Janardan temple land and 


- for a-permanunt injunction against’ :the first 


defendant. restraining -him from -alienating 
the same or treating it as his per- 
sonal property. 3ł  Bardéories :’ joined in 
bringing the' suit and 7 others-were added: 
as proforma defendants. :Later on 23 more 
Bardeories were added as parties defendant, 
thus bringing on the record, as the Courts 
have found, all the Bardeories who: are con: 
nected with this temple. 


The only question of law which has been 
argued befcre us is that the ‘suit was not 
maintainable except under. the provisions of 
section +2, Civil Procedure Code. .It “was 
argued that if this decree: was allowed to 
be. passed, ‘the appellant might be'subjected 
to a number of -suits at the instance of 
ether people. We agree with the learned 
Subordinate Judge when he says that section 
92 is an evabling section. The proviso to 
section $2 enacts that "no suit claiming 
avy of the reliefs specified in sub-section 
(1) shall be ifstituted in respect of . any 
such trust “ad is therein referred to; except 
in conformity with the provisions of that 
sub-section.” From that .we infer that 
only suits for one or more of the reliefs 
in sub-section (1) must necessarily be 
brought under section 92. The general 
power of suit is not taken away, and, if 
it does not fall within the limitations provided 
by that section there is no reason why 
sacha suit should not lie, provided that 
it is in other-respects maintainable. tis 
clear that in this case ‘the relief granted 
does not fall within any one of the specified 
reliefs in section 92, sub-section (1). We 
‘think, therefore, that the suit as framed 
dues lie, and that it was not necessary for 
tue plaintiffs to sue under the provisions of 
section 92, S . 

The second point which has been put before 
ug is as to the adverse possession of de- 
fendant No.1 of the land in suit. Both 
the Courts have found against him in this 
respect that the land in suit has always 
been heid ss temple land end that be;has 


Vcl. XLII] 
JAWALA SHAH t. NIHAL CHAND, 


acquired. no title by, adverse 


possession. ,: 
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Jf; the: parties are really-- desiroüs : of/: 


This is a question. which /is. concluded .by, avoiding the expense of a law suit,.they: 


the. findings of fact. of. the lower. Appellate , 
Court. 
The appeal is. gecandingly dismissed with. 
coats, 
Appeal dismissed, 


iman 


PUNJAB CHIEF COURT. 
Miscacuansous Frase Civit APPEAL No. 2727 
or 1915. . 

January 26, 1917, 
Present; — Mr.-Justice LeRossignol. 

/ JAWAL A SHAH —PuaiNTEFF— 
APPELLANT, 
versus 
NIHAL CHAND-—DEFENDANT— 
RESPONDENT. 

Civil Proceduze Code (Act V of 1903),.Sch. ‘IL, para. 
17—Arbitration —Partition of revenue paying: -land— 
Jurisdiction of Civil Courts. . 

An agreement to refer a .dispute to arbitration 
authorising the arbitrators to partition -revenue . pay- 
ing land cannot be filed in Court under paragraph 17, 
Schedule II of the Civil - Procedure Code, inasmuch 
asa Civil Cour has no Jariadionion i in a master of that 
nature. -~ 

Miscellaneous. first: sigpeal from .the. order 


of ithe- Senior - Subordinate «Judge, Jhelum, 
dated : tbe. 20d'. July, ` 1915,, rejecting , the 
application--. 


Bhaeati (o; sind Das, for the Appellant... 
Mr. Nand ‘Lal,:for the Respondent. 


JUDGMENT Thè “plaintiff” applied ‘for 


the- filing in ‘Court of an agreement to réfer .. 
has . 


to arbitration. The lower Court 
refused.to file.the agreement on the ground 
that it authorises theiarbitrators to partition, 
inter alia, revenue paying land,: anda Civil : 
Court has no jurisdiction in a matter. of that: 
nature. 

Plaintiff: appeals, - but I do wot think-I 
should interfere, in spite of the statement - 
of.plaintiff’s. Pleader that the. intention, was 
simply .to fix the shares. of; the ; parties and - 
not to proceed to. actual: division,, 

"This. statement.is..opposed to the state- 
ment of the arbitrators,, who produced jin: 
Court the .reference:: to. arbitration, and also 
to. the clear. language: of the agreement of, 
reference. itself, iwhich obviously contemplates. . 

actual . partition. of both  moveables, and 
immoveables, - 


en ; easily:dras up annther- agreement which 
will: make it: perfestly ; cledr- that < thére: is 
to. be no .partition: by; nietes: and : bounds% 
of..the. revenue paying? estate; T dismiss: 
the -appeal with-costs.- : 
2 Appeal: dismissed, 


NAGPUR JUDICIAL. COMMISSIONER'S 
COURT: ' 
‘APPEAL FRON APPELLATE Dze&gg No. _ 695. 
~oF-19%5. | Ni 
i ` February 23, (917.5. 77 j 
Present; —Mr. Mittra, Offisiating A; J. C. 
GANGARA Mvaxp oTdERi— DEFENDANTS — 
APPELLANTS | 
versis 
YASHOD ABAT— PLAINTIPR —Reseo (DENT. 

Tees. growing os plaintiff's land sold in execution. 
of decree—Plaintiff, whether. entitled to shade fight— . 
Wajib-ul-arz, entry in. : 

Where trees standing on land belonging to a judg- 
ment-debtor:are sold in execution of the decree, tho 
right, title and, interest of the, owner pass to the pur- 
chaser of the trees and the judgment debtor is not: 
entitled to any shade right in respect of the traos, 
£p. 262, col. 1.] 

Appeal azainst the decree of the Additional: 
Distrist: Jadge, Wardha, dated: the 2nd 
Augast 1915, confirming that: of the Junior 
Mansif,Arvi, dated the 43th April L915; 

Rio Bahadur D. N. Khare, for the Appel- 
lant. 

“Mr. D; P. Tiwari, for the Respondent. 

:JUDGMENT.—The plaintiff alleges that 
she is the owner of a field'in which’ 
there are 1$: mango trees . belonging: to the. 
defendants. In accordance with the pro. 
visions of the village wajib-ul-anz’ tha 
plaintiff claims one-fourth share.. of , the 
mango crop for the preceding three ; years.: 
She values them at Rs. 70 and she.-claims« 
interest on the amount. The: case: has been: 
deereed by both the .Cuourfs below.. but an: 
‘important: part vf the pleadings in , the.case, 
has been entirely overlooked. It is .admitted-:. 
by both parties that the defendants purchased: 
at en auction sale.the. trees in execution of 
a < decree. obtained against the plaintiff's ., . 
*predecessor in-title. , The defendants had also- : 
pleaded that ever singe they purchased in 
1904 the plaintiff:nexen realised ‘anything for 
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shade rights, and this is admitted by the 
plaintiff. 4 

I think the appeal must succeed. The 
wajtb-ul-arz clearly contemplates that the 
one-fourth share of the produce of mango 
and other trees can be claimed when the 
trees are planted in other persons’ land. 
Here the irees stood on the land belonging 
to the plaintiff's predecessor and were sold in 
execution of a decree against him. Prima facie 
the defendants are entitled to enjoy the 
mango trees just in the same way as the 
judgment-debtor would have been entitJed 
to. There is no force in the argument that 
an auction sale of trees must be deemed to be 
with an implied reservation of shade rights. 
The right, title and interest of the judgment- 
debtor passed to the defendants and the 
judgment-debtor did not thereby become 
entitled to shade right either under the 
wajtb-ul.arz or under any other law. 


The respondent relies upon the following 
passage in the judgment of this Court, 
Udesingh v. Ganeram (1):— i 

“This being the law, we muat take it that 
defendants retain ownership of the trees 
and annually collect the fruit thereof, with 
the consent of the occupant of the land on 
which they stand. Let it be assumed, for 
the sake of argument, that this position arose 
out of a contract made when the trees were 
first planted, or, if planted by the former 
owner of the soil, that such contract was 
made at the time when the ownership in the 
trees became .severed from the ownership 
of the soil. Even then the owner or occupier 
of the land is not bound to allow the trees 
to remain on the land for ever free from 
payment for the use and occupation of the 
land." 


The case before the Court was a case 
where the trees were planted on the land 
of another. The above passage no doubt 
- contemplates a case of the severance of 
the trees from the land though originally 
both trees and land, belonged to the same 
person. Bui the following passage from the 
same judgment makes the meaning clear:— 
“He may resume the rent-free occupaticn 
whenever he pleases, if it is one not. 
contracted for a fixed term or in perpetuity.” 
If the owner of the soil had sold the 


(1) 2Ind. Cas, 280; 6 N. L. R. 62 at p. 66. 
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trees, then that would be a case of a ' 
contrast in perpetuity and the seller would 
not be at liberty to resume the rent-free 
occupation, Similarly when trees are sold in 


‘execution of a decree no such resumption 


can be made, and, therefore, the claim for : 


use and occupation recognised in that 
judgment cannot arise. 
The decrees of the Courts below are 


set aside and the plaintiff's suit is dismissed 
with costs. 
Appeal dismissed. 





CALOUTTA HIGH COURT. 

APPRAL FROM ÁPPELLATE Deckers No. 782 

. . or 1916, 

June 25, 1917. ' 
Present:—Mr. Justice Fletcher and 
Mr. Justice Newbould. . 

PARAN CHANDRA KARMAKAR AND 

OTHERS— PLAINTIFFS — APPELLANTS | 


versus 
KHAZEZ MANDAL-—DzrFENDANT— 
RESPONDENT. » 


Landlord and tenant—Ejectment, suit for— Tenant 
pleading non-determinable interest—Burden of proof. 

Where in a'suib by the landlord for the ejectment 
of a tenant, on the ground that the latter had: a 
subordinate interest which has terminated on a : 
notice to quit, the tenant pleads thathe has a larger 
interest which cannot be determined and, therefore, 
he is not liable to be ejected, the onus lies upon the 
tenant to prove that he owns the larger interest alleged 
by him [p. 268, col. 1.] ; 

This rule applies not only to cases falling under 
the Transfer of Property Act, but also to those . 
falling under the Bengal Tenancy Act. [p. 268, cols. 
1462.) 

Appeal against the decree of the Subordi- 
nate Judge, First Court, 24- Pergannahs, dated 
ihe 6th December 1915, affirming that of 
the Munsif, First Court, Alipur, dated the 
24th June 1914. 

FACTS of the case appear from the judg- 
ment, : , : 
Babu Monmotha Nath Roy, for the Appel- 
lant,—The plaintiff is the appellant, and 
the appeal arisés out of a suit for eiect- 
ment of an under-raiyat under section 49 
of the Bengal Tenancy Act. ' 

The defendant says that he is not an 


^under-refya? but an occupancy raiyat, that 


is, he claims a larger interest than that of an 
under-razyat. The question is, on whom does 
the onus to prove the nature of the tenancy 
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lie? The Courts below dismissed the suit * such distinotion, The cases that I have cited | 


holding that as the plaintiff had failed to: 


prove the nature of the tenancy thé suit must 
fail The onus was wrongly thrown on the 
plaintiff. lt has been held by this Court 


that where the tenant claims a higher status" 
than that admitted by the landlord the burden ' 


of proof is on ‘him. See Hiramoti Dassya v. 
Annoda Prosad Ghosh (1), Dina Nath Das v. 
Ganesh Ohandra Saha (2). The defendant 


cannot successfully resist ejectment unless he : j 
‘the re-hearing bythe learned Judge of the 
. no finding in this case that the defendant is ' i 


can prove that he is a raiyat; but as there is 


a raiyat he is liable’ to ejectment. The title 
_of the plaintiff landlord was not denied or 
disputed, so the plaintiff was prima 
facie entitled to 
land, unless and until the defendant could 
prove that he acquired an interest in the land 
as a tenant which was subsisting and which 
could not be determined by a notice to 
quit. 
No one appeared for the respondent. 
JUDGMENT. 
FLETCHER, J.—The judgment in this case 
must’ be set aside and the case must go back 
. to be re-heard by the learned Judge of the 
lower Appellate Court. The-point in this case 
is this: The plaintiffs’ title is admitted. 
‘They claimed to eject the defendant on the 
ground that the defendant held a subordinate 
interest which had terminated, namely, an 
under-ratyati interest whick had been deter- 
mined by a notice to quit. The defendant 
alleged that he hada larger interest than 
‘that of an under-razyat, and, therefore, was not 
liable to be ejected. The learned Judge held 
that the onus was on the plaintiffs. I do not 
agree with the learned Judge. The autho- 
rities in this Court are clearly the other way. 
In addition to the cases referred to by the 
learned Judge, the following authorities may 
be referred to, namely, the cases reported as 
Hiramot? Dassya v, Annoda Prosad Ghosh (1), 
Baraik Kamal Sahi v. Lilhu Christian (3) 
and Bhagwat Buksh Roy v. Sheo Pershad Sahu 
(4). The learned Judge recognised the rule, 
but was of opinion that the rule only applied 
to cases falling within tbe provisions of 
the Transfer of Property Act. There is ne 


(1) 7 C. L. J. 668. 
(2) 20 Ind. Cas. 155; 18 C. L. J. 644. 
(33 8 C. L. J. 170. 

NS 21 Iud. Cas, 481; 18 C, L, J. 277; 18 C. W. N. 


khas possession of the ' 


show quite, clearly. that the rule equally.ap- - 
plies tò a eàse:coming under the provisions. of... 
the Bengal Tenancy Aot. The present appeal > 
must, therefore, be allowed, the decree of. 
the lower Appellate Court must be set aside 
and the case must go back tothe learned’ 
Judge of that Court to be re-heard after 
properly placing the onus of proof that the 
defendant has a larger interest than an under- 
raiyati one. Costs will abide the result of 


lower Appellate Court. 
NEWBOULD, J.—1 agree. 
: Appeal allowed. 


PUNJAB CHIEF COURT. 
Seconp Cryin APPEAL No. 2184 or 1916. 
April 15, 1917. 
Present: —Mr. Justice Shah Din, Chief Judge, ` 
ZORA SINGH—Dezrenpant— 
APPELLANT 
versus 
JAGTA SINGH-—PramriF, MUNSHI 
—DEFENDANT— RESPONDENT. 


Civil Procedure Code (Act V of 1908), O. VI, v. 17 
— Plain, amendment of —Pre-emption suit — Ground of | 
claim, new, whether can be subsequently added. : 

Plaintiff brought a suit for pre-emption on tho 
ground that he was a collateral of the vendor. : 
After issues were framed, and part of the evidenco 
had been led, he made anapplication that he might 
be allowed to amend his plaint arid to add an 
additional ground of claim, viz., that he was a land- 
owner in the same thulla in which the land in 
suit was situate and that the vendee owned no Jand in 
that thulla. The application was placed on the 
record, but no order was passed thereon, nor were 


- the plaint or the issues in any way altered or 


amended. Ultimately the Court gave the plaintiff & 
decree on the ground mentioned in his application: 

Held, that since the plaint was not amended in 
terms of the plaintiff's application, and the vendee 
had thus no opportunity of pleading to the amended 
plaint and asking for a specific issue on the now 
ground of claim put forward by the plaintiff, the 
Court was not justified ingiving the plaintiff a decree 
on that ground. (p. 264, col. 2.] 


Second appeal from the decree of the 


District Judge, Ambala, dated the 9th 
May 1916. 

Bakhshi Tek Chand, for the Appel. 
lant. 

* Mr. Nand Lal, for the Respondent. 
JUDGMENT.—The facts are briefly 


these. In April 1915 the plaintiff, Jagta,. 
brought & suit for pre-emption in respect 
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of: certain land situate in village Haibatpur regarding it in the first Cotrt.: The only ; 


which. had. been. sold by Munshi, defend. 

ant. Nd.: 1. to Ujagar. Singh, defendant - 
No. 2, for. Bs. 800; In hbis plaint, Jagta -. 
based . bis: right . of. pre-emption on the. 
ground that he was a collateral of the- 
vendor. The defendants pleaded, inter alia, 

that. the plaintiff. was not. a collateral . of - 


ground; it: is urged, upon which. thé plaintiff 
origirally. based his. rre emptional claim. 
in the first Court was that he vas a 
collateral of the. verdor, and his. rlaint: 
was never amended, in accordance with hig 
application dated the: 21st October 1915; 
80 as- to“ permit him to base his suit-on» . 


the: vendor, and on the 12th June 1915 
the Munsif who was trying -the suit drew 
the first issue in these terms :— 

"Has plaintiff a superior right of pre- 
emption to that of vendee P- Onus proband? 
on plaintiff,” . ` . 

The plaintiff led his evidence on the 5th 

August 1915; and after part of his evi- 
dence had been taken. down, he on the 
21st October 1915 made an application 
stating that by an oversight he had omitted 
to state in his plaint that he was a land- 
owner in the same £hullo in which the land 
ih suit is situate’ and that. the vendee 
owned no land in that thulla, and prayed 
that*his plaint may be amended by adding 
to the first paragraph thereof the ground 
of claim just mentioned. This -application 
was placed on the record, bat no order 
was passed thereon by the Munsif, nor 
was.the plaint or the first issue set out 
above-in any way altered or amended, 
'".The. Munsif held shat the plaintiff . was 
a.collateral of the vendor: and also had 
land ‘in-the thulla in: which the land in 
snit is: situate; and. that the vendee was 
neither a. collateral. of the vendor nor - 
owned Jani in the said thulla’; and on both 
these- grounds he decreed the  plaintitf's 
claim. On, appeal the District Judge found 
that the alleged collateral relationship of 
the. plaintiff to the vendor was not establish- 
ed; bat agreeing with the Munsif that 
the plaintiff. was, and that the: vendee was. 
not, a-landowner.in the ¢thulla.in which. 
the sland. in suit:is situate, he maintained : 
the: decree in-favour of the plaintiff' and dis- 
missed the ‘appeal.’ 


In second appeal the first point urged is 
that the District Judge was. in error in 
allowing the plaintiff to base his right of. 
pre-emption, and in decreeing hia suit, on 
the ground that he owned land in the thulla - 
in which’ the lend in dispute- is situate,’ 
inasmuch as this was not made a-ground of 
elaim in-the plaint and no issue was drawn 


the additional ground 'that he was a land- 
owner in the #kulla in which the land im} 
dispute ‘is situate. It is strenuously contend. . 
ed that, as a rule, the plaintiff in a pre- 

emption suit must be strictly confined to 

the grounds of claim set forth'in his ‘plaint 

and. that an amendment of“ the plaint, so- 
far as the gronnds of claim are eoncerned, 

should’ not be allowed exrept under very” 
exceptional circumstances, In the- present 

fuit no such amendment was allowed at 

all, and the mere fact that the plaintiff's » 
application, dated the 21st October. 1915, . 
was placed on the record does not warrant 

the conclusion that the plaint was allowed 

to be, or must be taken to baye been, 

amended, as prayed by the plaintiff, 

I think that this contention has force - 
and must prevail. The District Judge says 
in his judgment :—“ Having once put in 
a claim to pre-emption, I think.the Cc urt 
Should consider every ground on which 
the claim may be based “even though it 
may not have been mentioned in the plaint.” 
I cannot agree in this view; the pro- 
position is stated too broadly, and the 
Counsel for the plaintiff admits that he 
cannot support it. Since the plaintiff's 
plaint was rot amended in terms of his 
application dated the 21st Octcber 1915, 
and the vendee had thus no opportunity 
of pleading to the - amended plaint and. 
asking for a specific issue on the new: 
ground of claim put forward by the plaint. . 
iff, the Courts below were not justified . 
in deereeing the suit on the ground ‘that 
the plaintiff is, and that the vendee. is not, 
a landowner in the #hulla in. which the . 
property in suit is situate, and tbat Lg 
has, therefore, asuperior right of pre emption 
as against the vendee. . 

«Fer the foregoing reasons, I arrezrt this 
appeal, set aside the judgment and decree 
of the District Judge and dismizs the suit 
with costs, | 


^ . Appeal accepted,i 


\ 
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MADRAS HIGH COURT. 
S&cosp Civin AperaL No, 855 or 1916. 
August 14, 1917. 
Present: — Mr. Justice Spencer -and 
Mr. Justice Krishnan.. 

V. RANGA RAO  PzarNTIFF—.. 
APPELLANT 

versus — 
KITHORI AMMAL AND.0THERS— 
DerENDANTS— RESPONDENTS.. 

Evidence Act (Lof 1872), s. 92—Gift, deed'of, con- 
struction of—Oral evidence to vary terms of deed, 
whether admissible— Motive, whether controls clear 
dispositive words. 

To introduce, a condition into a -document.. that 
is on its face an absolute and unconditional document 
is substantially to vary its terms within the meaning 
of section 92 of the Evidence Act [p. 265, col. '1.] 

A^ deed of gift, after reciting that ‘the donee had : 


served the -donor faithfully for the period. of-:ten : 


years and upwards and wished to continue his. 
services to her, went on'to provide that the donor 
gave, granted and conveyed ‘to the donee: certain 
property .to hold. the.same unto the donee as:and 
from the date of the. death of the donor: 

‘Held, (1) that the rendering of services was. 


not the consideration but the motive of the grant and . 


was immaterial; [p. 265, col. 2.] 

(2) that oral evidence was inadmissible to prove 
that the gift was revocable by the donor if future 
services.were not rendered; and [p. 265, col. 2.] 

'(3) that the intention of the donor was only 
to postpone the enjoyment of the property till her 
death and that the vesting of rights took place as 
soon as the deed was executed and registered and the 
gift was completed. [p. 265, col. 2] 

Per Krishnan, J —Any expression of the intention 
of the parties thet leads to the making of a deed 
cannot be taken to control clear and unambiguous 
dispositive words in it Statements of motives for. 
making a gift are not relevant in considering whether 
a gift is absolute or conditional. [p. 268, cols. 1 & ?.] 


Appeal against the decree of the District 
Court, Coimbatore, in Appeal Suit No. 176 
of 1915, preferred against that of the Sub- 
ordinate Judge, Nilgiris: at Ootacamund, in 
Original Suit No. 54 of 1914. 

“Mr. C. Madhavan Nair, for the Appel. 
lent. 

Messrs. R. Ni. Aingar, Renere, Tirumalat 
Pillai and T. Arumainatham Pillai, for the 
Respondents, 


JUDGMENT. 


. SPENCER, J.— As I understand Bxh®it 
I; T feel “po ‘deubt that it is in terma 


an absolute gift deed of tinmr.veable property, .' 


the donee's possession.of which is postponed 
till the happening of a-certein future event, 
najnely, the-death of the donor, ~ 
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or 


When the clanse. reserving to the donor 
a power of revocation at her mere will, whioh,. 
if it hed remained, would, under section: 
126. of the Transfer of Property Act, have 
invalidated: the gift, was struck out from 
the draft deed by covsent of thé parties, 
all that conditional character which the 
draft possessed was taken away from the 
deed as finally executed. 

The learned Judge was in error in think- 
ing that because there is some ambiguity 
about the expression "whereas the donee. 
has served the donor faithfuly for the 
period of ten years and npwards and wishes 
to continue his services to her”, oral 
evidence could be let in to prove that future 
service was an essential condition -of the. 
contract. As in Madhavrao Moreshvar v. 
Kashibat Dattubhai (1), the rendering. of the 
services was nof the consideration but.merely 
the motive of the grant, and thé motive in. 
this ease is immaterial. I consider that to 
introduce a condition-into a document that 
is on its face an absolute and unconditional 
document, is substantially to vary its terms 
within the meaning of section 92 of the: 
Indian Evidence Act. Respondeni’s Counsel 
has attempted. to snpport the lower: Ap- 
pellate Court's decision on the ground that.. 
the words "to hold the same unto the 
donee as and from the date of the death: 
of the donor", together with reference to 
future services, indieated that the parties 
intended that no interest should vest in the 
donee until the death of the donor, and, 
therefore, that the attaching of a condition 
as to service during the donor's lifetime ; 
could be proved as a condition precedent to 
the gift taking effect. 

I &m of opinion that the above words only. 
implied that enjoyment was deferred. The. 
words "doth hereby give, grant and convey . 
unto the donee” indicate that an immediate 
interest'in the property. was vested in: 
the donee as soon as he accepted the gift 
and the deed was registered. To hold other- 
wise. would be tantamount to holding that: 
the deed partook of the nature of a testa- 
mentary disposition, and this position has been 
abandoned as untenable from the beginning. 


I, therefore, consider that oral evidence was 
inadmissible to prove that the Ist defendant 
was entitled to revoke-her deed of gift, 


(1) 5 Ind. Cas. 599; 34 B, 287; 12 Bom, L, R. 9, 


566: 
SITABAM v. RUPKAM. 
Accordingly the appeal is allowed and the 
District Judge will take back the appeal 


on his filefor a decision on the issues other 
than issue No 2. First respondent to bear 


her own and appellant’s costs in this Court. . 


Costs.in the-lower Appellate Court will be 
provided in the final decree. 


in terms an unconditional and 
deed of gift. The operative words in it are 
not made subject to any conditions at all. 


The clauses beginning with “whereas” are ' 


merely recitals of motives which led up to 
the making of the gift, but they do not 
‘affect the nature of the gift itself. Any 
expression of the intention of the parties that 
Jed to the making of the deed could not be 
taken to control clear and unambiguous 
dispositive words in it. See the observations 


of the Privy Council in Lalit Mohun Singh 


Roy v. Ohukkun Lal Roy (2). 


No doubt Exhibit I provides that the 
property is to be “held unto the donee as 
and from the date of the death of the donor." 
Considerable argument was addressed tous 
on the meaning of this expression. The 
learned: Advocate for the respondent contend. 
ed that it postponed the ‘vesting of any 
right under Exhibit [till after the death of 
the donor and not merely the enjoyment 
of the property. [am unable to agree with 
' him. As the clause just previous ' gives, 
grants and. conveys” the property . to the 
donee, consistently with that, I think, we 


must take it that the intention under the: 
was only to postpone- 


elause in question 


the enjoyment of the property and the 


vesting of rights took place as soon as the: 


deed was executed and registered and the 
gift was completed. The point is of import- 
ance.in considering whether oral evidence 
was admissible to show that the parties 


had agreed that the deed should fail if the ` 


donee did: not serve the donor till her 


death. If it is an agreement in defeasance : 


of the gift, as it must necessarily be taken 
to: be if the right to the property vested 
in the donee on execution of the deed and 


only: the enjoyment was postponed, admitted. . , 


ly section 92 of the Evidence Act will pre- 
vent oral evidence of it being given. It was 


'(2) 24 C. 834; 24 I. A. 76; 1 C. W. N. 387; 7 Sar. P. 
C. J, 155; 12 Ind Deo. (x. B.) 1224 (P. O.). 
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argued that the condition to serve till the 
donor’s death was a condition precedent to 
the vesting of any right ' under Exhibit I 
and so could be proved by oral evidence 
under section 92, clause (3), I am unable to 
agree with this argument, as 1 think that 


‘ the right inthe property at once vested in 
Krisunay, J.—I agree that Exhibit I is’ 
absolute 


the donee under Exhibit Iand it was only 
the possession and enjoyment of the property 
that was postponed. The deed of revocation 
executed by the donor shows that she her- , 
self understood that only possession was - 
postponed. te age Pd 
It was also urged that because Exhibit I 
says that the donee was wishing to continue 


' in the donor’s service, oral , evidence. was . 
' admissible to prove that the deed was a condi- 


tional one. It is difficult to follow this argu- | 
ment. Under what proviso to section 92 ' 
such evidence is admissible is not stated. : 
There is nothing ambiguous in the gift it- ' 
self under Exhibit I that requires to be ` 
explained by oral evidence. I have already . 
held that statements of motives for making a : 
gift are not relevant’ in considering whe- 
ther & gift is absolute or conditional. I hold j 
that ‘oral evidence was not admissible to 
show the deed. was revocable by the donor 
if future services were not rendered by the 
donee; and, therefore, the finding pf the $ 
Distriet Judge on that evidence fails. I find ' 
that the deed Gf gift is an absolute one: 

I, therefore, agree to the order proposed.by : 
my learned brother. : 


Appeal allowed; 
Oase sent back, 
V.R.P. 7 


m 


NAGPUR JUDICIAL COMMISSIONER'S : 
COURT. 
Civit, Revision No. 77-B or 1916. 
.. March 27, 1917. ' : 
Present:—Mr. Prideaux, Officiating A. J. C. > 
SITARAM— APPLICANT 
versus à 
n RUPRAM—Non-Appuicant, 
Limitation Act (IX of 1908), Sch, I, Art. 158—Civil 
Procedure Code (Act V of 1908), Sch. II, para. J0— . 
Award— Limitation for filing objections, commencement 
of— Court, whether can extend, time. / 
Article 158 of the First Schedule of the Limita.. 
tion Act must be read with paragraph 10 of the Second ; 
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Schedule of the Civil Procedure Code, and the period ' 


of ten days is to be computed from the day on which 
the parties receive notice that the award has been sub- 
mitted, and not from the day on which it is actually 
received by the Court. [p. 268, col. 1.) 

A Court has no power to enlarge the time within 
which an application to set aside an award must 
be filed. [p. 267, col. 2.] 

Edalji Shapurji v. Tulsidas Sundardas, 2 B. H. C. 
R. 270 and Surya Narain Jha v. Banwari Jha, 17 Ind. 
Cas. 7; 18 C. L. J. 35; 18 C, W. N. 626, followed. _ 

Civil revision against the order of the 
Subordinate Judge No. 1, Amraoti, dated the 
14th April 1916. 


The Hon'ble Mr. M. V. Joshi, for the 
Applicant. 

The Hon’ble Mr. M. E. Dizit, for the Non- 
applicant. ` 


JUDGMENT,—This application for revi- 
sion raises an interesting point of law. The 
facts are these:—The non-applicant brought 
a suit on 10th October 1913 against the 
present applicant for certain moneys on 
account of aloss ina partnership business. 
A preliminary decree was passed on 17th 
November 1918. After considerable delay, 
onthe 9th July 1915, the parties agreed to 
submit the case to arbitration and Mr. 
Ganorkar, Pleader, was appointed sole 
arbitrator. He was first given to 19th 
September 1915 to submit his award. This 
time was extended to the 25th November 
1915 and again to the 22nd January 1916, 
On the 22nd January 1916 the ‘arbitrator 
asked fora month’s time to complete his 
inquiry and submit his award. On that date 
the time was extended to the 25th February 
1916. Having obtained this extension, the 
arbitrator on the 23rd January 1916 promptly 
gave his award and sent it to the Court. 
But the depositions and arbitration proceed- 
ings were not submitted with the award. 
The Court on 3rd February 1916 passed the 
following order:—Arbitrator’s award 
received on 23rd January 1916. It is not 
accompanied by the arbitrator's proceedings. 
Arbitrator be asked to do so within three 
days. The parties to the suit will file their 
objections by 25th February 1916.” In the 
signature column of the order sheet are to 
be found the initials of the applicant’se 
Pleader. They show no date and as the 
Pleader is now dead, it is impossible to deter- 


mine when he had notice of this order. The | 


arbitrator’s proceedings were filed on 5th Feb- 


e 
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ruary 1916. On 25th February 1916, in 
compliance with the order of 3rd February 
1916, the applicant, through his Pleader, filed 
his objections to the award. The plea was 
then raised that as these h:d been filed after 
ten days from tbe date the award was 
submitted to the Court, the objections were 
time-barred under Article 158 of the Limita- 
tion Act, That article states that the time 
allowed for an application to set aside an 
award is ten days and that it counts from 
‘when the award is submitted to the Court.’ 
The Sub-Judge bas upheld the defendant's 
objections and against that decision the 
present application for revision is filed. 


It is argued for the applicant that the 
words in Article 158, “when the award is 
: submitted to the Court", mean when the 
award is filed in Court, and that as the order 
of 25th February 1916 reads “the award 
read and filed", the filing of the award must 
be held to have taken place on that day and, 
therefore, the objection to it is within the fen 
days' limitation allowed. For the non appli- 
cant it is contended that the time for limita- 
tion commences when the award is actually 
: received in Court and that in the present 
caseit must be presumed from the initials 
of the applicant's Counsel on the order-sheet 
that he knew on 3rd February :916 that the 
award had been submitted to the Court on 
the 23rd January 1916 and he should, there- 
fore, have filed his objections to the award 
within ten days of that date. In Nobin 
Kally Dabee v. Ambica Ohurn Banerjee 
(1) it was held that an application to set aside 
anaward must be made within ten days from 
the time the award arrives at. the Registrar’s 
Office for the purpose of being filed, and not 
from the time when it is filed. That case 
was decided on the Limitation Act alone 
and before the present Code of Civil Pro- 
cedure came into force. It seems settled law . 
.that a Court has no power to enlarge the . 
time within which an application to set 
aside an award must be filed: see Hdalji 
Shapurjt v. Tulsidas Sundardas (2) and 
Surya Narain Jha v. Banwari Jha (3). Para- 
graph 10 of the Second Schedule of the Civil 
Procedure Code lays down that “notice of the 


(1) 5 0. W. N. 818. 
(2) 2 B. H. C. R. 270. 
(3) 17 Ind. Cas. 7; 18 C, L. 7. 35; 18 C. W. N. 626. 


INDIALN.CASES,. 


. (1912. 


GANGADHARAN PATTAR V. PATINHARE KOVILAKATH THAZHATHE THAVAZHI MANAVIKRAMAN, 


filing of an award shall be given:to the 
parties", and itseems to me that Article 158 
of the First Schedule of Act IX of 1928 must 
be read with this paragraph and the 


period of ton days is to be computed from: 


the day on which the parties .receive notice 
that the award has been submitted, and not 
from the day on which it is actually 
received by the Court. 1 am unable 
accept the view advanced for the non. 
applicant that notice is unnecessary. Para- 
graph 10 above referred. to distinctly 
states that notice of the filing shall be :giveu 


to- 


to the parties, and as in the present.case .the. 


award with its 
filed until the 25th Febroary: 19 6, the day 
on which applicants objeciion to-the award 
was also filed,-the: objection must: be held to 


be in time. Any other method of calculating: 


the time from which limitation--in these 
cases -starts would lead, ir: my -opinion,to 


connested papers wasi not. 


gross injustice, for it is- conceivable -that an - 


arbitrator might, as he here did,- submit his 
award before thedate fixed for its submis- 
sior and if the ten days" limitation was to be 
counted from the-day the award was 
received in Court, the 
tion might easily: 

parties could know that it: bad been 
received by the Court. The order-sheet 
shows that‘the Judge had his doubts on 
the question of law I have above discussed, 
for he writes on ¿8th March 1916, “I 
think notice should be.issued to the parties. 
Let.notice be issued to both the parties 
informing them that the award ‘has been 
* filed by the arbitrator.’ On my view of 
the law, the application objecting to the 
award ‘is within time. I, therefore, accept 


expire before the 


period.: of limita- 


ry 


this revision and set aside the judgment: 


and ‘decree of the Sub-Judge, dated 14th 
April 1916, and send the case back for 
disposal. according to law. 
well get his-costs. I fix Counsel’s fees at 
Rs..50. 

: Appeal allowed; Case sent back, 


The petitioner: 


MADRAS HIGH COURT: 
Suconp Civic APPEAL, No. 5:1 oF: 1916.. ; 
March 6/1917. ^ i 
Present: — Justice. Sir William Asling, Kt MP 
- - ánd: Mr; -Justice--Napier..- 
GANGADHARAN:PAPTTAR« AND: OTHERS 
- DeFenbants Nos,. 1, 4AaND 5—... 
: APPELLANTS aod A 
versus 
PATINHARE KOVILAKATH THAZHA-. 

THE THAVAZHI MANAVIKRAMAN. 

alias CHERIA KUNJUNNI RAJAH 

AVERGAL AND OTBERS— PLAINTIFF AND 
Derenpants Nos, 2,8, 6 AND 7—— RESPONDENTS. 

Malabar Law—Verumpattam lease, nature of —Notiee,- 
reasonable, determination. of. 

Verumpattam is a simple lease running only for a 
year unless otherwise specified, and the twelve years 
ordinarily presumed in the case of a, kancm- have mo 
application to a verumpattam [p. 269, cols. 1 & 2] 

Theyyan Nair v. Zamorin of Calicut, vi "M. 202 ang 
Achutha Menon v. Sankaran Nair, 12 :Ind.-Cas. 1007; 
36 M. «80, (19:1) 2 M. W. N. 529,22 M. L.J. 1185,10 , 
M. L. T 521,followed. A 

Incidents of a verumpattam stated. 

A verumpittam lessee is not entitled to a six 
months’ notice. He is only entitled to reasonable r 
notice, and what is, reasonable notice is a question .of,; 
fact in each case-depending upon, particular. circum- 
stances and the local customs as to harvesting of crops 
and letting of land. (p. 269, col. 2.] 

Jagut Chunder Roy v. Rup Chand Chango, 9 €: 48;- 
11 C. L. R. 143; 5 Shome L, R. 85; 4 Ind. Dec, .(N. s.).. 
684 and Ramasami Chettiar v. Katihan Ambalagaran, .. 
28 Ind. Cas. 915, followed. , 

The exact synchronising of the date fixed- in the 
notice for relinquishment with the termination of the - 
lease period is only of importance inso far as it pre-. 
vents difficulty in apportionment, [p. 269, col. 2) 

Second appeal against the decree of the Court 
of the Subordinate Judge, South Malabar, 
at Palghat, in Appeal Suit No. 426 of 1915, . 
preferred against that of the District Munsif, , 
Alatur, in Original Suit No. 463 of 1913, 

Messrs C. V. Ananthakrishna Aiyar -and-, 
P. V. Parameswara Aiyar, for the. Appellants. 

Messrs. T. R. Ramachardra Aiyar and., 
A. S. Vanku Atyar, for the Respondents. 

JUDGMENT.—Thbhis isa suit by a mel- 
charatdar from the stani, the 4th Rajah of 
Calicut, to recover possession of certain pro- , 
perty held by the defendant under a lease - 
from that stani, and also to recover the arrears , 
of rent wh ich had been assigned in the. 
metcharath. The — melcharathdar gave the ` 
defendant notice to quit, Exhibit, C. "The. 
defendant set up that under his lease, lie was - 
entitled to a right of permanent occupancy | 
or &lternatively to hold for twelve years." i 
The District Munsif, on the construction of ` 


e 
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ithe document and on the evidence of surround- 
‘ing circumstances and on the evidence ‘of 
plaintiff's witnesses Nos. 8 and 4, one of whom 

was a clerk of the stant, upheld the contention 

that it was for a term of twelve years. The 
- Subordinate Judge on appeal has ‘declined to 
net on the evidence of plaintiff's witnesses Nos. 

S'and 4 or to attach any special characteristics 

to verumpatim leases from the Rajahs of 

. Galisut, and: holding that this is an ordinary 
verwmpattam ‘lease negatived the claim for 

twelve years. The points urged before the 

‘District ‘Munsif are pressed on us here and 
great stress is laid on the fact that this 

property has- been held since 1870- and that 

there have been three renewals which, it is 

urged, prove the payment of a renewal fee. 

Tf the renewals had been at the end of periods 

of twelve years, there might have been some 

force in this argument, but the dates are 

1870, 1831, 1488 and 1902, In our opinion 

those dates are against the contention of the 

appellant. The document itself is silent as 

to the term, but contains a provision that 

the rent shall be paid in Makaram of every 

year. We agree with the Subordinate Judge 

that this is a verumpattam lease. The nature 

of such a lease has been explained many 

years ago in ‘the proceedings of the 

Sadar Adawlat Court of “August 5, 1850. 

These proceedings have been held in T'teyyan 

Nair v. Zamorin of Oultcut (1) and Achtitha 

Menon v. Sankaran Nair (2) and by this 

Bench quite lately to be authoritative. The 

descriptionis as follows: Verumpattam—simple 

lease. “This lease runs only for a ‘single 

year unless otherwise spécified. At the end 

of the year, the landlord is at liberty either 

to renew the lease or let the land to another 

‘tenant; but he cannot, under any circum- 
stances, disturb the tenant in his enjoyment 

until the year has expired. Where the 

lease is for a specified period, the tenant 

cannot be ejected during that period unless 

he endeavours to defraud the landlord or 

allows the rent to fall into arrears. In 

either case, however, an action of ejectment 

will ‘lie against the tenant.” (Proceedings 

of the Court of Sadar Adawlat No. 18, 

ated 5th August 1856). It is clear, there- 


(1) 27 M. 202. 


- (2) 12 (nd. Oas. 1007; 36 M. 380; (1911) 2 M, W * 


N. 529; 22 M. L. J, 11; 10 M, LAT, 521, 


Ad 


“ land.” 


fore; that the twelve years presumed in the 
case of a kanom has no application to a 
verumpattam, We must, therefore; treat this 
as a lease from year to year and accordingly 
the suit was not premature. 

The next question is as to the suff- 
ciency of notice [contained in Exhibit 
C. This is dated 16th Janzvary 1913 
and gives notice to quit on or before 26th 
February ‘1913. The Subordinate Judge 
has found that this is timely notice. It 
is urged that he bas ignored the principle 
that notice must be for the end of term 
and must also allow six months Admittedly, 
there is no statutory provision, but the 


' English Law is relied on and the principles 


enunciated in the Transfer of Property 
Act. The chief authority relied on in 
support of this contention is Kishori Mohun 
Roy Chowdhry v. Nand Kumar Ghosal (3). 
This case was treated as one not of general 
application in Digambar Mahto v. Jharé Mahto 
(4, in which the learned Judges have 
preferred to follow the rule laid down in 
a long series of cases, Jagut Chunder Roy v. 
Rup Chand Chango (5), Radha Gobind Koer v. 
Rakhal Das Mukherji 6), Bidhumukhi Dabea 
Chowdhrain v. Kefyutullah\7) and Kali Kishen 
Tagore v. Golam Ali (8). The true general 
principle is stated by Field, J., in the 
earliest of these cases thus: “what is 
reasonable notice isa question of fact which 
must be decided in each case according to 
the particular circumstances and the local 
customs as to reaping crops and letting 
The same view has been adopted by 
this Court in a recent case reported as 
Ramasami Chettiar v. Katran Ambala- 
garan (9) and in a still more recent case, 
Second Appeal No. 272 of 1915. We 
entirely agree that there is no right toa 
six months’ notice. With regard to the 
date fixed in the notice for relinquishment, 
the exact synchronizing of that with the 
termination of the lease period is only of 
importance in so far as it prevented difficulty 
in apportionment. Vide Kishori Mohun Ruy 


(3) 24 C. 720; 12 Ind. Dec. (x. s.) 1149, 

(4) 26 C. 761; 13 Ind, Dec. x. s.) 1087. 

(5) 9 C. 48; 1L C. L. R. 143; 6 Shome L. R. 88; 4 
Ind. Dec. (N, s.) 684. : 

(6) 12 C. 82; 6 Ind. Dec. (x. s.) 66. 
* (7) 12 C. 93; 6 Ind. Deo. in. s.) 68, 

(8) 18 C. 3; 6 Ind. Dec. (N. 8. 498, 

(8) 28 Ind, Cas, 916. 
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~ Ohowdhry v. Nand Kumar Ghosal (3). In 
. the present case the notice period expired 
. on February 26, 1913. The renewal referred 
to in Exhibit B was dated March 9th. The 
whole rent for the year was payable before 
the end of Makaram which is prior to 
February 26th, and both dates are admittedly 
‘after the end of the oultivation season. 
No diffieulty. as to apportionment of rent 
. would, therefore, possibly arise. There is, 
> therefore, no legal objection to the finding 
.of the lower Appellate Court that the 
notice was timely. There remain two 
, other points. The finding of the Xab- 
ordinate Judge as to improvement is 
one of fact and cannot be contested 
here. As to the decree for three years’ 
arrears of rent it is true that the stani 
has already got a decree for that prior to 
this suit, but the plaintiff was not a party 
. to that suit and is entitled to recover the 
. rent .on his assignment, notice of which 
had been given to the defendant. If he 
. did not choose to plead the assignment as 
. & defence to the Small Cause Court suit, 
. he cannot rely on the decree in that suit 
against.the plaintiffs claim. The appeal must, 
therefore, be dismissed with costa. 
| : Appeal dismissed. 
VRP. C ice ii 





NAGPUR JUDICIAL COMMISSIONER'S 
: ^^ COURT. 
APPEAL FROM APPELLATE Decree No. 180 
or 1916. 
February 5, 1917. 
Present: —Mr. Mittra, Officiating A. J. C. 
NILKANTH-—DEFENDANT— APPELLANT 
versus 


BHAGWANT —PraiNTIFF—HRESPONDENT. 

C. P. Tenancy Act (XI of 1898), s 35—Landlord 
and tenant —Abandonment of undefined shave of holding 
—Landlord, right of re-entry of. : 


There can be no abandonment or implied surrender 


of a holding where a person entitled to pay the entire 
rent has either paid it or tendered it. [p. 271, col. 1.] 


Where a lease is in favour of two or more persons 

. 88 tenants-in-common, and fixes u sum as rent payable 

in respect of the tenancy, then; although the landlord 

for convenience accepts a certain portion of the rent 
from each tenent, each tenantis entitled to pay u 

the whole reni and prevent a forfeiture of the 

holding. [p. 271, col. 1.] tre 
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Section 35 of the O. P. Tenanoy Act, which deals, 
with implied surrender, speaks of a surrender.of, 
the holding. Tt makes no reference to a part of the 
wee much less to an undefined part’ of it. [p. 271, 
col 2 . : 


A claim fora, partition of æ holding and separate 
possession of the share of a tenant based upon, an 
allegationof abandonment or implied surrender of 
an undefined share of the holding is not sustainable. 
- [p. 271, col. 2.] oer 

Appeal against the decree of the District 
Judge, Wardha, dated the 23rd Decembér 
1915, confirming that of the Senior Munsif, 
Arvi, dated the 28th November 1910. 

Rao Bahadur D. N. Khare, for the Appel. 
lant, 

Rao Bahadur 
pondent. 


JUDGMENT.—The plaintiff who is the 
malguzar of the village alleges that 
Gundaram, father of the defendant, and 
Madho and Pandurang were tenants-in- 
common of the field in dispute, the defend. 
ant having an .eight-anna share therein. 
The plaintif's case is that Madho and 
Pandurang have abandoned their interest 
in the holding which was held in ordinary 
tenant right. The plaintiff, therefore, sues 
for partition and separate possession of. a 
half share. It has been already decided in 
Second Appeal No. 560 of 1914. that the 

' lessees held as tenants-in-common. „Thore 
` wag no division of the holding, there was 
_no partition of the field between Madho, 
Pandurang and the defendant. They. culti- 
vated it jointly. For the last ten years, the 
malguzar has been accepting half the rent, 
from the defendant and the, other half from 
Madho and Pandurang. It has been found 
by the Courts. below that Madho ` and 
Pandurang have abandoned all connection 
with the field, having sold their interest 
for Rs. 450 to the defendant though there 
is no registered sale-deed in respect of the 
transaction. The Courts below have decreed 
the plaintiffs claim, and this appeal has 
been filed by the defendant. ; 

The main point for consideration in this 
second -appeal is whether there can be an 
abandonment or implied surrender of an 


V. R. Pandit, for the Res. 


; undivided portion of a holding so as to entitle 


ethe malguzar to re-enter. Section 70, sub. 
clause 3, of the Tenancy Act says: “No 
ordinary tenant shall be entitled to. sell, 
- make a gift of, mortgage, sub-let (except for 
& period not exceeding one year) or otherwise 
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*' transfer bis right or holding or any portion 
thereof.” I need not consider whether the 
- words “any portion” include an undefined 
portion or not. Thatis a question for the 
Revenue Officer to decide`upon an application 
made under section 71 for the avoidance of 
a transfer, The plaintiff's suit is, however, 
not based upon the allegation of a transfer, 
but upon the allegation of an abandonment, 
+ or implied surrender. The word * bandon: 
> ment" does not oceur in the C. P. Tenancy 
Act, though it does in section 87 of the 
Bengal Tenancy Act. Now, implied 
surrender is dealt with by section 35, sub- 
. elause 4 of the ©. P. Tenancy Act, 
which lays down as follows: " Any 
tenant other than an absolute occupanoy- 
tenant who leaves his holding uncultivated 
: and the rent of it unpaid fora period of 
| two years shall, at the expiration of that 
2 period, be deemed to have surrendered the 
! holding.” The word “holding” is defined as 
> a parcel of land held under one lease or 
: under one set of conditions. 


three persons as teuants-in- common. It fixed 
e" sum as rent payable, in, respect of it. 
, Although the landlord has, for the sake of 
> zonvenience, since the last ten years accepted 
half the rent from the defendant and, the 
„other half from, Madho and Pandurang, there 


~is, no plea nor proof that there was an agree- - 


; ment binding the landlord to claim only: a 
i ; moiety of the rent from the defendant, and 
.the other from his co-terants. Heis still 
entitled to sue allthe co-tenants jointly for . 
“the entire rent. The holding is still one, and 


as already stated, the land was jointly cul- 


` tivated, and there was no division between 
the co-tenants.. The defendant cannot by 
merely paying half the rent prevent his 
ejectment in execution of a decree for non- 
payment of rent, as the entire holding is 
liable for the whole rent. Similarly, the 
defendant is entitled to pay up the entire rent 
and prevent a forfeiture of the holding. 
Although the defendant’s co-tenants have 


ceased to have any connection with the aold- . 


‘Ing, it has been found that the defendant 
‘has tendered the whole rent, which was re- 
fused by the malguzar. There can be no 
abandonment or implied surrender where a 
person entitled to pay the entire rent has 
either paid it or ‘tendered’ ‘it, 4 
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Now the original lease was in favour of' 
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Section 35, which deals with implied 
surrender, speaks of a surrender of the hold- 
ing. It makes no reference toa part of the 
holding, much less to an undefined part of 
it. In the events contemplated by that sec- 


‘tion, the tenant shall be deemed to have 


surrendered the holding. That is, the 
tenant .shall be deemed to have placed the 
landlord in possession of the holding. As no 
possession can be given of an undefined share 
of the holding, the so-called abandonment of 
Madho and Pandurang does not entitle the 
landlord to sue for ejectment.  ' 

It has been repeatedly held by the Caleutta 
High Court that a transfer does not lead 
to a forfeiture, and if the transfer is only of 
a part of the holding, the landlord is not 
Kabil Sardar v. Ohunder 
Nath Nag (1), Bansi Das v. Jagdip Narain 
Chowdhry (2), Rai Kamaleswari Persad Singh 
Bahadur v. Maharaja Harbullabh Narain Singh 
Bahadur (8), Dayamoyt v. Ananda Mohan Roy 
` (4), Icharan Singh v. Nilmoney Balidar (5). 


_The same view has been followed. by the 


learned Judicial Commissioner in an unre- 
ported case (Second Appeal No. 203 of 1905). 
It is clear, therefore, that the landlord has 
no right of re-entry. 

The landlord in the present case asks for a 
partition of the holding and separate posses- 
sion of,the share of Madho and Pandurang. 
I have not been shown any precedent for 
such, a claim based upon an allegation of 
abandonment or implied surrendér of an un- 
defined share of the holding. Such a claim 
seems, to me to be opposed to the view taken 
in Satish Chandra Ohatterji v. Bejoy Kumar 
Pal (6). 

The plaintiff does not seek any. relief on 
the basis of a transfer by Madho and Pandu- 
rang. Now I have held that there is no 
abandonment or implied surrender where 
the entire rent is paid or tendered by a 
person competent to do so. In this view it 
is unnecessary to consider whether the land. 
lord's suit for partition can lie. The. appeal 
succeeds, and the decrees of the Courts below 


(1) C. 590; 10 Ind. Dec. (N. s,) 399. 
(2) 24 C. 162; 12 Ind. Dec. (N. s.) 767. 
(3) 2 0. L. J. 369. 
(4) 27 Ind, Cas, 61; 18 C. W. N. 971; 20 0. D. J. 52; 
42 C. 172. 
(B) 35 C. 470: 12 C. W. Ne -636; 70. Le PA 499 M 
(6): 18 C. W. N. oxx (120); i 
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' are set aside, and‘ the plaintiff's suit is dis- 
missed with costs throughout, 


Appeal dismissed. 
t 


PUNJAB CHIEF COURT. 
' Seconp Civit, Appeat No. 84 or 1916. 
July 18, 1916. 
Present:—Sit Donald Johnstone, KT., 
< Chief Judge. 
NIHALA AND OTHERS—PLAINTIFFS— 
“APPKLLANTS 
versus 
RULIA AND oTHERS—DEFENDANTS— 
RESPONDENTS. 
Appeal, second— Finding of fact—Judgment based on 
misconception of evidence and containing mistakes. 
Where a question of fact has not been properly 
tried by a lower Appellate Court,and its judgment 
is based on a misconception of the evidence and 
. contains several mistakes, the High Court, in second 
appeal, will itself go into the evidence and come to 
a finding on the question in dispute. [p. 278, col. 1.] 
Secénd appeal from the decree of the Dis- 
- trict Judge, Ambala, dated the 8th October 
‘1915, reversing that of the Munsif, first 
‘lass, Ambala, dated the 17th May 1915, 
decreeing the claim in part. 
Mr. Nanak Chand, for the Appellants. 
Mr. Nand Lal, for the Respondents. 
'JUDGMENT;—In this case the plaintiffs 
sued as reversionary heirs of one Nanak; 
see pedigree-table in the judgment of the 
first Court. That is the pedigree-table 
propounded by .the plaintiffs themselves, 
.and ib agrees substantially with the pedigree 
‘stated bit by bit in the document P.'W. No. 1, 
which isa prehits bahi. Defendants denied 
collateral relationship of the plaintiffs with 
“Nanak and this was virtually the only issue in 
“this case. The first Court carefully ex- 
amined ‘all the evidence and found for the 
plaintiffs and decreed their claim for pos- 
session of the land, but dismissed the claim 
for mesne profits. When the opposite party 
went on to the District Judge’s Court on 
appeal, that’ Court heard arguments and 


wrote a judgment which, I regret to say, 


contains numerous mistakes and errors. In 
the first place, the learned Judge said that 
the pedigree-table propounded by the plaintiffs 
is supported only by oral evidence. 
is &.8omewhat..surprising . statement, for 
there is not only the aforesaid bak? of the 
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-i8 a true one. 


` pedigrees of a man Joti 


This, 


COCU Da 


prohi, which the learned Distriet Judge en- 
tirely overlooks, but, as will be found pre- 
sently, ‘here are more indications than one 
in the other exhibits that the plaintiffs’ case 
Next the learned District 
Judge remarks, “one of the leading witnesses 
for the . plaintiffs, who now supports this 
pedigree-iable, stated in 1906 that Nanak 
had died -leaving no collaterals.” The re- 
ference is to plaintiffs’ first witness Jamna. 


:Aa a matter of fact in the mutation pro- 


ceedings of 1607, which are what is 
referred to, Jamna did not say that Nanak 
had died leaving no collaterals. Jamna at 
that time did not know very much about 
the relationship of the family and simply 
contented himself with the remark that in 
so much as Nanak was a Jat the land 
should be divided amongthe Jats. This is 
a very different thing from saying. that 
Nanak had no collaterals. Further, the 
learned Judge says that in the pedigree-tables 
prepared at the 1858 Settlement two differ- 
ent Jotis are shown. Those pedigree-tables, 
as a matter gf fact, have not been pro- 
duced at all. What the learned Judge goes 
upon is the mutation of 1907 aforesaid. ‘In 
the proceedings of that mutation it is quite 
true that there are two extracts from the 
Settlement Record of 1888, one extract 
showing Joti with a son  Hoshiar& and 
three- grandsons, and the other extract 
showing Joti with -two sons Nathu and 
Ram Singh. Now itis quite obvious that 
these are not actually copies from that 
Settlement Record, for it is abundantly 
clear: from other documents on the record, 
for. instance page 6, that one Joti had 
certainly at least three sons, Hoshiara, 
Sahibu and Jawahir Singh. It is impossible 
that in the Settlement Record of 1838 there 
could be a pedigree entirely omitting Sahibu 
and Jawahir Singh, and this shows that 
in the mutation aforesaid : two separate 
were shown for 
the purpose of argument: in that case, and 
not by way of showing that there were 


* two persons called Joti and not one. 


But even this does not exhaust all the 
mistakes in the lower Appellate Court's 
judgment, for the learned District Judge 
in his last paragraph, when talking of the 
long delay by the plaintiffs in hringing 
the suit, says that the plaintiffs themselves 
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say the reason why they did not bring the 
suit was that they thought there were two 
Jotis. Counsel for the appellants says he 
has been unable to find any -such admission 
by his clients and' Mr. Nand Lal on the 
other side is unable to point ont anything 
‘of the kind. I myself also have. not been 
able to find anything and it, therefore, 
appears that the District Judge was under 
some misapprehension. 


In these circumstances, though the ques- 
tion of the relatiónship between Nanak and 
the plaintiffs was a question of fact,. it is 
obvious that that question has not been 
properly tried by the lower Appellate Court, 
‘and l am compelled to go into the evidence 
on the record and decide it myself. My 
first remark is that there is prima facie no 
reason-for discrediting the prohzi’s bahi. 
The entries in it are not a copy of the 
pedigree propounded by the plaintiffs in the 
mutation of 1907, which I may remark is 
identical with the pedigree now propounded, 
but are merely in harmony with that 
pedigree, and there is nothing in the way 
in which it is written to show that it was 
written by a -person who had the plaintiffs’ 
present pedigree-table before his eyes. Mr. 
Nand Lal suggests that I should send for 
the bahi and inspect it to see whether it 
looks suspicions or not. He says that it 
looks suspicious, but he has never seen it, 
and can give no definite reason why he 
thinks it looks suspicions. The first Court 
was quite satisfied with it, and the learned 
District Judge never mentioned it at all. 
We may be quite certain that, if there 
was anything plainly suapisious in it, the 
learned District Judge would have put the 
point in the forefront of his judgment. 


There are two or three small matters 
in which unimpeachable documents on the 
file agree with the bahi. I mention one, 
namely, that in P 5 and P 7 it is stated 
“that Ram Singh died in 1851. This 
is also stated in the baht. Further in P 
4, kotfipat regarding the founding of the 
village, only one Joti is mentioned, and in 
addition to this there is a certain amount 
of oral evidence, combined with the fact 
that no less than three of- the defendants 
agree with the plaintiffs and admit the 
claim. For these reasons I- accept this 


ig 


appeal and restore the decree of the first 
Court with costs throughout. 
Appeal accepted, . 


MADRAS HIGH COURT. c 
- Seconp Civic APPEL No. 1686 or 1916. 
April 19, 1917. 
Pvesent:— Mr. Justice Seshagiri Aiyar and - 
Mr. Justice Bakewell, 
OBLA VENKATACHALAPATHI AIYAR 
AND ANOTHER— DEFENDANTS Nos. 3 AND 4 
— APPELLANTS p 
versus Bet 
THIRUGNANA SAMBANDA PANDARA 
SANNADHI AND otares— 
PLAINTIFF AND Derenpants Nos, 1, 2 AND 5— 


RESPONDENTS, 

Guardians and Wards Act (VIII of 1890), ss. 7, 29— 
Hindu Law—Mutt, head of, minor—Guardian, appoint- 
ment of—Sale of' mutt properties with sanction of 
Court, validity of —Dharmakarta, ‘powers of— Trust— 
Right to receive portion of income, whether veste pro- 
perty in beneficiary. g 

During the minority of the'plaintiff, a matadhipati, 
the Court purporting toact under section 7 of the 
Guardians and Wards Act appointed a guardian of 
his person and property. The latter sold some of 
the properties of the mutt with the sanction.of the 
Court granted under section 29 of the Act: , — 

Held, that the properties having been given to the 
head of the mutt as trustee were trust properties, 
and, therefore, no guardian inrespect thereof could 
be appointed under section 7, nor could the provisions 
of section 29 be invoked to sell the properties, and 
that the sale was consequently invalid. [p. 274, col 2.) 

A dharmakarta has ordinarily no beneficial 


' interest in the surplus income of the mutt properties 


but in a given case such aright may be established. 
(p. 274, col. 2.] ; 

A right to a portion,of the income of trust .proper- 
ties does not vest the properties in the beneficiary, 
so as to attract the provisions of sections 7 and 29 of 


‘the Guardians and Wards Act. [p. 274, col. 2.] 


Second appeal against the decree of the 
District Court, Ramnad at Madura, in 
Appeal Suit No. 237 of 1918, preferred 
against the decree of the Court of the 
Subordinate Judge, Ramnad, in Original 
Suit No. 65. of 1909. 


FACTS.—A guardian was appointed by the 
District Court to a minor Pandara Sannadhi. - 
That guardian alienated certain ‘trust pro- 


_perties after obtaining, permission of the 


Court under section 29 of the Guardians and 
Wards Act, On attaining majority, the head 
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of the mutt sued to have the sale set aside. 
The lower Court gave a ':decree for the 
plaintiff. The defendants appealed. 

Mr. K. V. Krishnaswami Aiyar (for Messrs. 
A. Kiishnaswami Aiyar and Mr, K. C. 
Gopaladesikan), for the Appellants. 

The Hon' ble Mr. S. Srinivasa Aivangar 
(Advocate-General) and Mr. T. V. Gopala- 
swami Mudaliar, for the Respondents. 

JUDGMENT.—During the minority of 
the plaintiff, the Court purporting to act 
under section 7 of the Guardians and Wards 
Act appointed one Vaidyalinga Thambiran 
as the guardian of his person and property. 
As there were debts contracted by the 
predecessors of the matadhipati, sanction 
was obtained under section 29 of the Act to 
sell some of the properties of the mutt. The 
present appellants are the :Successors-in- 
interest of those who purchased the pro- 
perties in pursuance of the order of the 
District Judge... 

The minor Pandara Sannadhi has attained 

age and vow gues to set aside the sales. The 
lower Appellate Court gave a decree to the 
plaintiff. In this second appeal, Mr. K. V. 
Krishnaswami Aiyar contended that the 
properties’ of the mutt are not trust pro- 
perties and that it was competent to the 
District Court to have appointed Vaidyalinga 
Thambiran as guardian under -the Act. It 
‘may become necessary to consider on some 
future occasion whether the déoision of the 
Judicial Committee in Ram Parkash Das v. 
Anand Das (1), that the mutt properties, 
partake of the nature of trust properties, 
should not be confined to the class of mutts 
under the consideration of the Board and 
whether the decision in Baluswamz Adyer v. 
Venkitaswamy Naicken (2) does not lay down 
the proposition too broadly. We do not 
think it necessary to decide that question 
now. 

In the preseut ease, there is ample evidence 
to support the finding ihat in its inception, 
the properties endowed were given to the 
head of the mutt as trustee. It has not 
been shown that the particular properties 
in suit are different in character from the 
originally endowed properties. We must, 

(1) 88 nd. Cas. 583; 43 C. 707; 20 0. W. N. 82; 
14 A. L. J. 621; (1916) 1 M. W. N. 406; 31 M. L. J. 1; 
18 Bom. L. R. 490; 3 L. W. 556, 24 C. L. J. 116; 20 M, 
L. T. 267; 48 I. A. 73 (P. C.). 

(2) 40 Ind. Cas, 531; 82 M. I. J, 24; 40 M, 746, 


therefore, hold that the properties in suit 
are trust, properties. Consequently under 
section 7, clause (a), no guardian should have 
been appointed. Section 29 which gives 
power to sell the immóveable properties of 
the minor was, therefore; wrongly invoked. 

Mr. K. V. Krishnaswami Aiyar contended 
thatas the District Judge has found that 
the head of the mutt had a beneficial interest 
in the surplus income, the properties belonged 
to the minor, and that" the appointment of 
the guardian was valid. , In the first place 
we are unable to agree with the District 
Judge that a dharmakarta has ordinarily à 
beneficial interest in the surplus income: it 
is just the other way. In a given case, 
such a right may be established, as pointed 
out by Bashyam Aiyengar. J., in Vedyapurna 
Tirtha Swami v. Vidyanidhi Tirtha Swami (3). 
The District !udge'does not find that in 
this institution, eithér'by custom or otherwise, - 
a right in the surplus income was secured to 
the trustee. But apart from this, we are 
unable to agree with the learned Vakil that 
a right toa portion of the income would 
vest the property in the beneficiary, so as to 
attract the provisions: of sections 7 and 29 
of the Guardians and Wards Act. The 
decision in St. Thomass Hospital v. 
Richardson (4) proceeded upon the special 
language of the Statute and should not be 
applied to control the clear language of the 
Guardians and Wards Act. 

We must, therefore, hold that the order of 
the District Court appointing Vaidyalinga 
and the proceedings taken thereunder were 
wholly without jurisdiction. The decision 
of the District Judge is right and we dismiss 
the second appeal with costs. 

We express no opinion onthe question 
whether the appellants are not entitled to 
recover from the trust properties the monies 
which were legitimately applied to meet the 
necessary expenses of the mutt. 

' Appeal dismissed, - 
V.R.P, E 

(3) 27 M. 435; 14 M. L. J. 105. 

(4) (1910) 1 K. B. 271; 79 L. J. K. B. 468; ICL 
T. 771; 17 Manson 129. 
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PUNJAB CHIEF COURT. 

Szcoxp Civi, APPBAL No. 2748 or 1916. 

January 22, 1917. 

Presenti—Mr. Justice Chevis. 
GIRDHARI LAL—PrLaINTIFF— 
APPELLANT 
versus 
“NAND RAM AND ANOTHER—DRYENDANTS— 
RESPONDENTS. 

Bjectment—Abadi—Non-proprictor diverting use of 
site and disclaiming title of proprietor, effect of — Right 
of user, forfeiture of. 

Where non proprietor diverts the site used by 
him as gatwar to other purposes, e. 9, to building, and 
disclaiming the title of the proprietor sets up an 
adverse title in himself, he forfeits his right of user 
and is liable to ejectment at the suit of the 
proprietor. 

Second appeal from the deeree of the 
District Judge,, Gurgaon at Hissar, dated 
the 7th June 1916, varying that of the 
Subordinate Judge, 1st Class, Gurgaon, dated 
the 18th February 1916,  deoreeing the 
claim. ; 

Rai Sahib Lala 
Appellant, 

JUDGMENT ,—The ` plaintiff sues to eject 
defendants from a site in the village abadi. 
Pitámbar says the site belongs to his 
brother Nand Ram. Nand Ram seys the site 
is his own. 

Tho plaintiff is the sole full owner in the 
village, though there are various “ghair 
imaliks” including the defendants. The 
defendants have failed to prove ownership, 
and the lower Courts are agreed that 
plaintiff is owner of the site and that Nand 
Ram has not been in possession long enough 
to bar the suit. The first Court decreed 
the claim giving defendant three months to 
remove the malba, and ordering that at the 
end of the three months plaintiff could 
enter and, if the malba was not then removed, 
could remove it at defendants’ sost. 


Nand Ram appealed to the District Judge 
who upheld the first Court’s findings, but 
relying on an entry inthe wajib-ul arz of 
1880, held that plaintiff was not entitled 
to eject a non-proprietor from a gatwar and 
so eut down the decree to so much of the 
site as was actually covered by the kotha 
whioh Nand Ram had erected. The result 
is that Nand Ram has been allowed to 
remain in possession of part of the site, 
and as his possession is clearly adverse 


Mott Sagar, for the 
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he will by lapse of time become the pro- 
prietor. . 
Nand Ram never resisted the plaintiff's 


'elaim on the ground that plaintiff had no 


right to turn him out of land used as a gatwar. 
So far from relying on the wajzb-ul-arz of 
1880, Nand Ram pleaded that that waj?b-ul-arz 
was not binding on him. See ground No. 7 of 
his appeal to the District Judge. So I 
think Counsel is justified in saying that 
the lower Appellate Court has set up a 
totally new case for the defendant. The 
lower Appellate Court quotes two rulings, 
Bhani v. Bhag Mal (1) and Malla v. Munshi 
Ram(2}. The latter seems quite irrelevant. 
The former seems in favour of plaintiff 
rather than of defendant, for it says that 
when a nun-proprietor diverts the site to other 
purposes, e. g, to building, and diselaiming 
the title of the proprietors, sets up an adverse 
title in himself, he forfeits his right of 
user and is liable to ejectment at the- 
suit of the proprietors. Applying this ruling 
I find that Nand Ram has forfeited any right 
of user he may have had. 

I accept this appeal and reversing the 
decision of the District Judge, I restore the 
decree of the first Court. Nand Ram will pay 
plaintiff's costs in all Courts. i 

Appeal accepted. 

(1) 65 P. R. 1885. 

(2) 7 Ind. Cas. 711; 69 P, R. 1910; 96 P. W. R. 1910; 
125 P. L. R. 1910. 


MADRAS HIGH COURT, 
Seconp Cirio Appea No, 977 or 1915. 
March 13, 1917. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
T. KBISENAMACHARLU AND 0THERS— 
DRFENDANTS— ÁPPELLANTB 
versus 
APPAN GOVINDA RAMANUJA PEDDA 
JIYANGARLU VARU AND ANOTHER— 
PLAINTIFFS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. I, v. Be 
Swit on behalf of persons having same interest, frame 
of— Decree declaring individual rights, legality of —Form - 


of decree. 
Where a snit is brought under Order I, rule 8, Civil 


Procedure Code, by some persons on pehalf of 2 class 
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alleged to have the same interest as the plaintiffs and 
such common right is negatived by the Court, the 
suit should be dismissed. To. 277, col. 2.] 


In such a suit it is nob competent to the Court to, 


declare the rights of certain individuals alone whoare 
quite distinct in legal conception from the class of 
persons on whose behalf the suit is brought, as for 
example where the decree is in favour of persons nob 
inoluded in that class or of persons not ranged on 
eitlier side as a party tothe suit. Itis ópen to the Court, 
however, to pass a decree in favour of persons who 


form a small number out of a larger class. [p. 279, 
col. 2.] . 
Srinivasa Thathachariar ‘vy. Srinivasa — Áiyangar, 


9 M. L. J. 365, distinguished. n 

Second appeal against the deoree of the 
District Court, North Arcot, in Appeal 
Suit No: 516 of 1913, preferred against 
that of the Subordinate Judge, North 
Arcot, in Original Suit No. 1 of 1911. 

. Mr. T, Narasimha Azyangar (with him Mr. 
O. Padmanabha Atyangar), for the Appel- 
lants. 

Messrs. R. Sadagopachariar aud O, Nara- 
simhachariar, for the Respondents. 

. JUDGMENT. 

Sapasiva AlYaR, J.— The defendants are the 
appellants. If I understand the pleadings 
aright, they have been made by the. plaintiffs 
io represént the Vadagalai Brahmin com- 
, munity in India. The two plaintiffs who 
originally brought the suit are Tengalai 
Vaishnava Brahmins residing in Tirupati 
and they brought the suit in the very 
beginning of 1905 (more than twelve years 
ago) with the permission of the Court under 
section 30 of the old Civil Procedure Code on 
behalf of the Tengalai Sri Vaishnava Brahmins 
who are permanent residents of Tirumalai 
(that is, upper Tirupati), Tirupati (that ie, 
lower Tirupati) and of Tiruchanoor (a village 
afew miles distant from lower Tirupati). 
The: plaint alleged that the Tengalai 
Brahmins who were the permanent residents 
of those places were all entitled to the mzrasz 
office of Adhyapakam in the Vaishnava 
temples in the two Tirupatis mentioned in 
Schedule A of the plaint and that the 
Vadagalai 
defendants obstructed the performance of 
the duties of the Adhyapakam miras in 
those temples. é 

Now the duty of the Adhyapakam office 
is to recite the Tamil  Tiruvoimoli Pra. 
bandham on certain occasions in these temples. 
But just before the recital proper, two 
preliminary recitals take place in such 
Vaishnava Temples. 
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The first preliminary recital is made by 
the Pedda Jiyangar, (the Ist plaintiff and 
after his death the 4th plaintiff have been the 
Pedda Jiyangars) and itis a Tamil phrase 
meaning ‘please instruct.’ Then those who 
are entitled to do the Adhyapakam duties 


“perform the second preliminary recital which 


is a short Sanskrit Anushtup sloka called 
“oathram”, This “pathram” is an invocation 
of either the Vadagalai sub-guru Vedanta 
Desikar or'the Tengalai sub-gurw Manavala 


Mabamzni. The first quarter of the former 
pathram” sloka is “Ramanuja Daya 
Pathram" and the first anarter of the 


second sloka is “Srisailesa Vaya Pathram". 
The plaintiffs’ case is that it is Srisailesa 
Daya Pathram that is recited before the 
Adhyapaka Tamil verses are begun. The 
defendants’ case is that both the pathra 
slokas are simultaneously recited by the 
Vadagalais and Tengalais respectively. The 
defendants further denied that all the perma- 
nent Tengalai residents of the three places 
mentioned in the plaint are entitled to the 
mirasi office of Adhyapakam. Various 
other defences were raised in the written 
statements, each of which written statements 
consisted of 37 paragraphs. As many as 
)8 issues were framed in the case in the 
District Court. I shall only set ont the 
principal issues, namely, the issues Nos. 4, 
10, 12 and 16 as follows:— “4, Whether 
the plaintiffs and all the Tengalai Sri 
Vaishnava Brahmins referred to in the plaint 
are an ill-defined, uncertain and fluctuating 
body; and if so, whether the office or right 
claimed can be aequired by them?” 


“10. Whether the Tengalai Sri Vaishnava 
Brahmins of Tirumalai, Tirupati and Tirucha- 
noor are exclusively entitled to the marasi 
office of Adhyapakam asalleged in paragraph 
5 of the plaint?” f 


“12. Whether the plaintiffs are entitled 
to have the Thodakkam performed by the 
Pedda Jiyangar or others as alleged in 
paragraph 7 of the plaint and whether such a 
right can be enforced by law?” 


."16. Whether the defendants as persons 
connected with the temple aùd as ordinary 
worshippers are entitled to recite the Stothra- 
patam and exercise the other rights mention- 
ed in paragraph 3lof the written statę- 
ment?” : 


` the temples, all 
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The suit was then transferred from the 
District Court to the file of the Subordinate 
Judge’s Oourt. The Subordinate Judge found 
the following facts established:— 

Paragraph 24, (1) Thatthe Pedda Jiyangar 
has the right and duty to do Adhyapakam 
in the Tirupati and Tirumalai temples and 
he does it along with the Acharyapurushas 
and Adhyapakas, and the Sri Vaishnava as- 

sembly in front of the deity when the god 
goes out in procession; 

(2) that the rights and duties of the 
Chinna Jiyangar and Ekangi are the same as 
those of Pedda Jiyangar, they being only 
his deputies; 

(3) that the Yemunathorai service people, 
the descendants of one of the sharers in which 
the 8rd defendaat is, must perform Pra- 
bandha Sevakalam along with the Jiyangar 
in the Tirumalai and Thirupati temples during 
the daily worship; 

(4) that of the 7  Acharyapurushas of 
but the Thclappachar, 
including the Vadagalai Dharmapuri man do 
Prabandha Sevakalam in front of the deity, 
when the god goes out in procession; 

(5) that there are 
tinguished from the above Acharyapurushas 
and the Jiyangar and hig deputies, who have 
to do Prabandha Sevakalam in the daily wor- 
ship and also Utsavam of the temple; 

(0) that the right of bhoth the Vada- 
galais and Tengalais to do the Adbyapakam 
in all the plaint temples of Tirumalai and 
Tirupati (except those of Vedanta Desikar 
and Manavala Mahamuni wherein the Vada- 
galais and  Tengalais are entitled to ex- 
clusive right respectively) has been recog- 
nised by the Rp &uthorities from the 
earliest times; 


(7) that the Tamorupu family has been 
claiming to be one of the Mirasi Adhya- 
pakas of the Tirumalaiand Tirupati temples 
since before the year 1838 and had, according 
to plaintiffs’ own case, been doing Adhyapa- 
kam service as well at least till 1861 
A. D., when the Pedda Jiyanger claims to 
have dismissed the 1st and 2nd defendants’ 
ancestor, Srinivasachari; 


(8) that there had been no instance of 
any Adhyapaka being appointed by the 
Pedda Jiyangar prior to the year 1¢46; 


. and 


(9) tbat.even subsequeutly he has been 


Adhyapakas as dis-' 
“ Acharyapurusha is entitled to 


appointing his Adhyapakas only for the 
Tirupati temple, and their service extends 
to the Tirumalai only on the occasions of the 
Brahmotsavam and Adhyayanotsavam there, 
but not in respect of the daily worship in the 
temple there: and 

(10) that the Vadagalais and Tengalais 
who are entitled to do the Adhyapakam do 


an after uttering, each sect, their own 
“oatram;” 
(11) the right to the recital of the 


Stothrapatam when that has to be recited 
follows the right to the Prabandha Seva- 
kalam. Further there is no dispute about 
the “patram” in connection with the recital 
of it with the words “Sreeman Venkata 
Madharye”, which is common to both the 
Vadagalais and Tengalais. 

It will be seen from the above that one 
Acharyapurusha who is a Vadagalai, namely 
the Dharmapuri man, is entitled to do 
Prabandha Sevakalam and hence the plain- 
tiffs, the Tengalai residents of the, three 
places, cannot support. their alleged ex- 
clusive claim to do the Prabandha Sevakalam. 
Again it appears from the evidence of the 
plaintiffs’ own 5th witness that a Tengalai 
Prabandha 
Sevakalam, though he is not a permanent 
resident of any of the three places. Hence 
also the plaintiffs’ suit, to which this gentle- 
man has not been added as a party and 
which claims exclusive. right in the permanent 
Tengalai residents alone of these places, has 
to fail. Again it is clear (and both Courts 
have found) that every permanent Tengalai 
Brahmin resident is not and cannot be 
entitled to the Adhyapakam office claimed 
in the plaint, inoludiog (I suppose) tho 
minor Brahmin Tengalai boys. Only 5 or 
6 Tengalai Acharyapurushas (who hold 
other offices), one of whom is not a resident, 
the Jiyangar and his deputies and certain 
persons appointed by the Jiyangar and a 
Vadagalai Acharyapurusha have the duty of 
performing the Adhyapakam recitals. 

The learned Subordinate Judge, therefore, 
dismissed the plaintiffs’ suit as the riglr 
sought to be established was not sustained. 
In coneluding his jadgment, the learned Sat- 
ordinate Judgesays:— The plaintiffs Vakil 
“argued that even on those findings, a 
decree may be given in favour of the 
persons who are f und entitled to the 
Adhyapakam miras in suit, as was done in 
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Srinivasa Thathachariar v. Srinivasa Adyangar 
sase (1), but I do not think it can be done 
in. this case, because the persons who have 
been found entitled to the Adhyapakam in 
question are not on record in this suit, unlike 
in Srinivasa Thathachariar |v. Srinivasa 
Adyangar (1), so far asthe Tengalais at 
least are concerned. I say they are not on 
record because the persons who had been 
found entitled to the office,along with the Va- 
dagalais have been-86 found entitled to it, not 
aspermanent Tengalai residents of Tiruma- 
lai, Tirupati and Tiruchanoor who alone are. 
the real plaintiffs, but persons occupying 
“some other capacity, Further, when the 
claim sought to be made. out has failed, 
and that set up by the defendants has 
been found for them, I do ‘not think that 
any decree should be given for plaintiffs 
according to the defence case.” 


On appeal to the District Judge, he 
found (10a) that according to the custom 
of thetemples, the Srisailesa Daya Patram 
should alone he reoited just . before the 
Prabandha Sevakalam. He generally agreed 
with the other findings of the Subordinate 
Judge. But he considered that even on 
those findings a decree should be granted 
to fhe plaintiffs and he accordingly passed 
a decree as follows: “that it be declared 
that the Acharyapurushas and persons duly 
appointed to Adhyapaka service are excelu- 
sively entitled to the Adhyapaka office in 
the temple mentioned in Schedule A hereto, 
(b) -that the Pedda Jiyangar and his de- 
puties the Chinna Jiyangar and Ekangis are 
exclusively entitled to perform the Thodak- 
kam in the words ‘Sayitharula’ and 
that the Acharyapurushas and Adhyapakas 
are bound to use only the Tengalai patram 
and perform the Prabandha Sevakalam and 
recite the Stothrapatam in accordance with 
tha Tengalai ritual before the deity on all 
occasions when such Prabandha or Stothra- 
patam is recited in the said temples men- 
tioned in Schedule A and in processions 
of the deity inside and outside the temples, 
(c) that the members of the Vadagalai 
sect ‘represented by the defendants be 
restrained by a perpetual injunction from 
interfering with the exercise of the ex- 
elusive right of the plaintiffs and other" 
holders of the said office to the perform. 

(1) 9 M. L. J, 356, i 


ance of the duties of the said Adhyapaka 
office by pronouncing the Vadagalai patram, 
before the deity in the temple or the 
procession of the deity inside or outside. 
the said temples either separately or in a 
goshti.” 

It is apparent that there are some errors 
both positive and negative in the learned 
Judge’s decree. Firstly, he gives the right, 
to the Adhyapakam  offiee. to all the 7 
Acharyapurushas, though one of them. 
{Tholappachar) has no right to the Adhya- 
pakam service. Secondly, he gives a decree, 
to a person who is notat all represented 


‘in the suit either on the side of the plain- 


tiffs or on the side of the defendants | 
namely, the Purisai Acharyapurusha, P.. W. 
No. 5. Thirdly, he has omitted to consider 
the 16th issue and to protect the rights of the, 
Vadagalais to join in the recitals as ordinary 
worshippers (excepting, of course, the Thodak- 
kam recitals). 


It is unnecessary to consider for the purpose 
of deciding this second appeal whether the 
finding which I have numbered as 10 or that 
given by the Snbordinate Judge which 
I have numbered as 10 (a) (that is, on 
the question of paíram) is the more correct 
finding. I think that the suit must fail for 
the reasons which are mentioned by the 
learned Subordinate Judge in paragraph 
45 of bis judgment and which I have already 
quoted. ; 

The two plaintiffs who originally brought 
tha suit professed to represent the common 
rights of all the Tengalai Vaishnava Brah- 
wins in the three villages mentioned in 
the plaint and those rights only. The two 
plaintiffs who now remain on the record 
az respondents were brought in after the 
death of the original plaintiffs and two 
succeeding plaintiffs as again representing 
only the same common rights of all the 
Tengalai Brahmins of the three places. 
Such alleged common rights on which the 
suit was based have been negatived by the 
lower Courts and the only course there- 
upon was to have dismissed the suit which 
sought to declare the said alleged rights. The 
paftticular individual rights which the ori- 
ginal two plaintiffs or the present. two 
plaintiffs along-with a few others enjoy 
cannot be said to be the subject-matter of the 
suit as brought, 
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Às regards the case of Srinivasa Tha- 
thachariar v. Srinivasa Atyangar (1) relied 
upon by the respondents, the allegations 
in the plaint in that case were in ‘the 
first place slightly different. The allegation 
there was that the plaintiffs, the remaining 


Thirthakars, and the other Tengalai Sri- 


Vaishnava Brahmins, who were connected 
with tbe plaintiffs» and who were the 
permanent residents of Srivillipnttur, had 
the exclusive right to the Adhyapakam 
Miras in the said temples. As the plaintiffs 
and the remaining Thirthakars, were in- 
dicated in the plaint as forming a special 
glass apart from the other Tengalai Sri 
Vaishnava Brahmins, the learned Judges 
seem to have considered that there was 
no objection to declaring the rights of 
the plaintiffs andthe Thirthakars forming 
a distinct separate class, though the other 
ill-defined remaining class was not proved 
to have avy right to the Adhypakam office 
jontly with the first class. Further, all 
the remaining Thirthakars were parties to 
the suit in that case either as plaintiffs 
or defendants. Lastly, no objection seems 
to have been taken--on the part of the 
defendants in that case to the modification 
of the decree of the lower Court so as 
to confine its scope to the Thirthakars, and 
no contention seems to have been raised 
that the whole suit ought to be dismissed. 
In the present case no distinction was 
made in the plaint between the two plaint- 
iffs who brought the suit and the other 
members of the ill-defined Tengalai Vaish- 
nava community im the three places. 
Secondly, the 
declares the right (1) of a person not 
a party to the suit, (2) of Vadagalai 
Acharyapurushas, and (3) of Vadagalais 
appointed to the Adhyapakam office by the 
Jeer, who were not admitted in the plaint 
to be entitled to the. office (whereas in 
the Srivilliputtur case, the plaint admitted 
that the Thirthakars in whose favour the 
decree of the High Court was passed were 
entitled to the office). Lastly, the objection 
to the passing of the decree in favour of 
certain specified individuals alone found to 
be entitled to perform the duties was 
taken in this case in the first Court itself. 


. It is no doubt regrettable that all the 
labour of the Courts over this suit during 


decree of the District Judge ' 
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the last twelve years and more has -to be 
thrown away without the establishment of 
rights and facts which would be binding 
on a few persons at least, so as to prevent 
further litigation as between them in res- 
pect of those rights and facts. But it is 
clear to me that the decree given by the Dis- 
trict Judge cannot be said to be in favour of 
persons who form a small number out of 
a larger class, It is in favour of certain 
persons quite distinct on legal conception 
from the class of persons on whose behalf 
the suit was brought, such legal distinct- 
ness being conolusively established by the 
decree being in favour of some persons not 
included in that class and even of a person 
not ranged on either side as a party to 


the suit. I might here add that the 
District Judge seems to have fallen in 
error in holding that the  Adhyapakam 
servants to be appointed by the Jeer 
must nesessarily belong to the Toengalai 
community. 

In the result, I would set aside’ the 


District Judge’s judgment and restore the 
decision of the Subordinate Judge with costs 
on tbe plaintiffs in all the Courts. 

The memorandum of objections is dismissed 
with costs. 

SPENCER, J.—I agree. 

Appeal allowed; Suit dismissed, 

V. R. P. 


PUNJAB QHIEF COURT. 
Civit REFERENGE No. 40 or 1916. 
February 27, 1917. 

Present: —Mr. Shah Din, Chief Judge. 
RAM SINGH AND OTHERS— 
PLAINTUFFS— À PPELLANTS 
verstus 
RODA AND OTHEES— DEFENDANTS — 
RESPONDENTS. 

* Punjab Tenancy Act (XVI of 1887), ss. 77 (3), 39— 
Landlord and tenant—Occupancy holding —Failure to 
cultivate properly— Damages, suit for —Jurisdiction of 
Civil and Revenue Courts. 

Plaintiffs alleged that defendants, who were occu. 
ancy tenants under them and paid rent in kind, had 
‘vithout sufficiént cause failed to cultivate part of the 
land comprised in their tenancy, and they sued to 
recover damages which were assessed according to 
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the.amount of the produce rent which the plaintiffs 
would have received from the defendants if the land 
in-question had been cultivated by the latter: 
* Held, that the suit, being one for damages pure 
and’simple, did not fall within any of the clauses of 
suh-section (3) of section 77 of the Punjab Ténanoy 
, Ael and was .not, therefore, excluded from the 
UU" cognisance of a Civil Court. 
"^ Obiter dictum.—Section 89 of the Punjab Tenancy 
ct'lays down that a tenant having a right of occu- 
pancy and who pays rent in kind shall be liable to be 
gjepted from hia tenanoy on the ground, inter alia, 
that he has without. sufficient cause failed to cultivate 
the land in the mannerand to the extent customary 
in the locality in which the land is situate. A suit 
instituted by a landlord against a tenant under this 
section would fall within section 77, sub-section (3), 
clause (e), of the Act and as such would be triable 
by a* Revenue Oóurt. 
` Case referred by the District Judge of 
Hoshiarpur, with his Letter No, 1084, dated 
the 4th November 1916, for orders of the 
Chief Court of the Punjab. 


. JUDGMENT. —As the parties stand to 
each other in the relation of landlord and 
tenant and the defendants have occupied the 
land with the consent of the landlord, section 
14 of the Punjab Tenancy Act is clearly 
inapplicable to this case, and it follows that 
the suit brought by the plaintiffs against the 
defendants is not covered by section 77, sub- 
section (3), clause (z) (latter part) of the 
Act, Nor does the suit fall within clause (1) 
of the said sub-section, as the plaint does 
‘not contain any allegations showing that the 
defendants, have failed to carry out any of 
the conditions on which they hold the 
tenancy. All that the plaintiffs allege is that 
the defendants, who are occupancy tenants 
under them and pay rent in kind, have with- 


out sufficient cause failed to cultivate part - 


of the land comprised in their tenancy and the 
plaintiffs have,sued to recover damages which 
have been assessed according to the amount 
of the produce rent which the plaintiffs would 
have received fromthe defendants if the land 
in question had been cultivated by the latter. 
As admittedly the land in question has not 
been cultivated by the defendants and as 
the plaintiffs are only entitled to a produce 
rent, the latter are not suing to recover 
arrears of rent of the money equivalent of 
rent, and, therefore, on their own showing the 
‘first part of clause (n) of sub-section (3) of 
section 77 does not govern the suit. The 
suit, being one for damages pure and simple, 
and not clearly falling within any of the 
clauses of sub-section (3) of section 77 afore- 
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said, is not excluded from the cognizance of a 
Civil Court and that is the answer to the 
present reference. ; 
Section 39 of the Punjab Tenancy Act lays 
down that a tenant having a right of occu- 
pancy and who pays rent in kind shall be 
liable.to be ejected from his tenancy on the 
ground, inter alia, that he has without suffi- 
cient egüse failed to cultivate the land in the 
manner and to the extent customary in the 
locality in which the land is situate. A suit 
instituted by a landlord against a tenant 
under this section would fall within section 
77, sub-section (3), clause (e), of the Act and 
as such would be triable by a Revenue Court. 
But the present suit isnot one of that des- 
cription, and as it is not covered by any 
other clause of the said sub-section a Reve- 
nue Court has no jurisdiction to try it. 
Let the record be sent back to thé Munsif, 
who is dirested to proceed with the trial. 
Oase sent back. 


CALCUTTA HIGH COURT. 

Letters Parent ÁÀPPEAL No. 117 or 1916. 

; August 29, 1917. 

Present: —Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice Teunon. 
ABDUL WAHED KHAN-—PrAINTIFF— 

f APPELLANT 
` versus 
NATABAR GHOSE AND OTHERS— 
DEFENDANTS — RESPONDENTS. 

Landlord and tenant —Tenancy, nature of, determina- 
tion of —Evidence —Conduct and surrounding circwm- 
stances. 

Where the question is whether a tenancy is a 
tenure or rayati holding and the origin of the tenancy 
is hidden in obscurity, the subsequent conduct of the 
parties and the surrounding circumstances may be 
considered for the purpose of drawing an inference 
as to the nature of the tenancy in its inception. [p. 
281, col. 1.] 

Appeal against the decree of* Mr. Justice 
Newbonld, dated the 27th April 1916, in 
Appeal from Appellate Decree No. 539 of 
1915. : 


Babu Saícowripate Roy, for the Appellant. 
Babu Mohini Mohan Ohatterji, for the Rea- 
spondents, : 


. 
D 


D 
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JUDGMENT. 

Sanperson, C. J — This is an appeal by 

the plaintiff from the decision of Mr. Justice 
Newbould, whereby he affirmed the judgment 
of the District Judge. 
' The suit was for the khas possession of 
certain land by ejecting the defendants on 
whom, the plaintiff said, he had served notice 
under section 49 of thé Bengal Tenancy Act. 
The plaintiff alleged that he was a raiyat and 
that the defendants were under-razyats. 


The defendants’ case was that they were 
not under-ratyats, that they themselves were 
ratyats and the plaintiff was a tenure-holder. 
Their. further defence was that even if 
they were under-raéyaís, notice had not been 
served upon them. 


' The learned District Judge came to the 
conclusion that the notice had not been 
served and secondly, that the defendants were 
ratyats and consequently could not be evicted. 

Now in this Court it is admitted that the 
appeal must be dismissed, because proper 
notise was not served upon the defendants, 
even if they were under-razyaís. But it was 
urged by the learned Vakil for the appellant 
that if the finding of the learned Judge that 
the defendants were ra1yais and the plaintiff 
was a tenure-holder was allowed to stand, it 
would prejudice the plaintiff in any future 
proceedings which might have to be taken. 
Consequently, the point has been argued. 

As I have said, there is no doubt about 
the result of this appeal, because it must be 
dismissed on the ground of the non-service 
of notice. But with regard to the other 
point, namely, whether the plaintiff was a 
raiyat or & tenure-holder and the defendants 
were ravyats or under-razyats, in my judgment 
this matter ought to be left open for decision 
in the future, if it becomes necessary; and 
the réason for my conclusion is that I do not 
think that the conclusion of the Distriot 
Judge has been arrived at upon à proper 
principle. Tt is common ground that the 
origin of the plaintiff's tenancy is hidden in 
obscurity and that being so, the subsequent 
conduct of the parties may be considered 
for the purpose of drawing an inference 
as to the nature of the tenancy in its 
inception. This was laid down in Moheshe 
Jha v. Manbharan Mio (1) (the .case 


(1) 6 C, L. 3. 522 at p £25, 
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was dealing with a document); “The 
jote extends over 300 bzghas and although 
permission is given to her to cultivate herself 
or to get the lands cultivated, it is at the 
best an ambiguous document; and what the 
Courts have to see is how since the grant 
was made the parties have chosen to deal 
with the lands.” I pause there for ong 
moment and say, for whst purpose? What 
is the purpose of seeing how the parties have 
chosen to deal with the land? We are to 
look at the surrounding circumstances and 
see how the parties have chosen to deal with 
the lands, for the purpose of drawing an 
inference as to what was the tenancy in its 
inception. 

Again that point was made clear by the 
decision to which my learned brother 
Mr, Justice Teunon, was a party in the 
case of Pramotha Nath Kumar v. Nilmoni 
Kumar (2). In dealing with the case of 
Midnapur Zemindary Company v.: Bamapada 
Hoy (3), the learned Judges said» “The 
learned Judges who’ decided that case merely 
laid down that, if the terms of the original 
grant are ambiguous, the subsequent 
conduct of the parties may be looked into 
to ascertain the nature of the tenancy in 
its inception." So in this case I think the 
origin- of the tenancy being lost in obsovrity, 
it was open to the learned Judge to inquire 
into the conduct of the parties for the 
purpose of ascertaining the nature of the 
tenancy in its inception. But it does not 
seem that he has done that, because he 
says: "For the above reasons I would agree 
with the lower Court that so far ag the 
Dutts and the defendants are concerned, the 


: former converted themselves into rent receivers 


by their conduct over a lengthy period and 
they {so far as defendants are eoncernéd) 
and consequently their suocessor (the plaintiff) 
must be regarded as tenure-holders.” That 
judgment, I think, is consistent with the 
learned Judge’s thinking that the Dutts 
were originally raiyats, but that they hae 
by their conduct, shown that they had ous 
verted themselves from the status of razyats 
into that of tenure-holders. In my judg. 
ment, inasmuch as his judgment is pon: 
sistent with this view, the safest thing to 


(2) 10 Ind. Cas. 431; 15 C. W. N. 902n; 14 C, L. J 
38. ' 
(8) 10 Ind, Oas, 430; 13 C, L. J, 485, 
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say is that, this point, which - has." arisen 


between the , plaintiff and the defendants, 


óught to be. ‘left open 80 that it may be 
decided in future if it becomes necessary, and 
the plaintiff ought not to be debarred by the 
finding of the lower Appellate Court on the 
point. 2 

Subject to this observation, the appeal 
must he dismissed with costs on the 
ground that no notice was served upon the 
defendants. 

'TEUNON, J.—lI agree. 

' Appeal dismissed, 


“PUNJAB CHIEF COURT. 

Sacox» Civin APPEAL No. 1564 or 1916. 

May 2, 1917. 

` Present: —Mr. Shah Din, Chief Judge. 

SHER SINGH— Pramtirr— 
APPELLANT : 
VETEUS 
DALIP SINGH AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Appeal, second —Appellate Court, judgment of, con- 
tents of — Finding of fact. 

Where the.greater portion of the judgment of à 
lower Appellate Courb was taken up with the 
summary of the pleadings, the findings of the Local 
Commissioner and of the Subordinate Judge and & 
short statement of the arguments of Counsel of the 
parties and no effort whatever was made by the Court 
tp refer to and deal with the evidence in the case: 

Held, that the judgment was nota proper judg- 
ment and that the findings of the lower Appellate 
Court could not be accepted as correct in second 
appeal. 

. Second appeal from the decree of the 
District Judge, Jullundur, dated the 20th 
April 1916, affirming that of the: Subordi- 
nate Judge, first class, Jullundur, dated the 
3lst. March 1919, dismissing the claim.  , 

Mr, Dal Chand Mehra, for the Appellant 

“Mr. Duni Ohand, for the Respondents. 


JUDGMENT.—The District Judge has not 
written a proper judgment in this case, and 
I am, therefore, constrained to remit the record 
to him in order that he should dispose of 
the .appeal in accordance with law. The 
greater portion of his judgment is taken up 
with a summary: of the pleadings and of the 
findings of the Local Commissioner and of 
the Subordinate Judge, and with a short 


statement of the arguments of the Counsel. 


for the parties, ‘The Distriot-Judge's own 


INDIAN. OASER. : 


(1917 
“NARAYANA IYER U: SENGARVELOO VANNIAN, 


opinion on the merits of the case is expressed 
in this one sentence: “In my opinion plaint- 
iff has failed to prove the existence of the 
passage in suit, of which there is no trace in 
the Revenue Records,” No effort whatever has 
heen made by the District Judge to refer to 
and deal with the evidence adduced by the 
parties; and.it is clear that the opinion re- 
corded by him as to the non-existence of the 
passage in dispute is of no value whatever. 
The mere fact that there isno trace of the 
passage in the Revenue Records is insufficient 
to show that the passage, does not exist, for, 
as pointed out in the plaintiffs memoran- 
dum of appeal‘in this Court, such passages 
as the one in dispute in this case are hardly 
ever entered in the Revenue Records. 
.laecept this appeal, set aside the judg- 
ment and decree of the District Judge, and 
send the record back to him witha dires- 
tion that the appeal be disposed of in 
accordance with law. The parties shall pay 
their own costs in this Court. 


. Appeal accepted; Case remanded. 


MADRAS HIGH COURT. 
SEGIND Civin Miscauuancous ÁPPRAL3 Nos. 53 
or 1913 anp 32 or 1914. 
August 1, 1917. 

Present:—Mr. Justice Abdur Rahim: and 
Mr. Justice Kumaraswami Sastri. 
NARAYANA IYER—Penitionaer — 
APPELLANT 
versus 


‘SINGARAVE LOO VANNIAN AND otaers— 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 4B—Haecu- 
tion —Mortgage decree directing sale of property and 
payment of deficiency—Decree absolute, whether neces- 
sary —Limitation—Transfer of Proper ty Act (IV of 
1882), s. 90. 

The twelve years’ period of limitation under section 
48 of the Civil Procedure Code for recovery of the 
deficiency after a sale under a mortgage decree runs 
from the date when the remedy against the mort- 
gaged property is exhausted. [p. 284, col. 1.] 

Aiyasamier v. Venkatachela Mudali, 37 Ind. Cas. 
741; 31 M. L. J. 613; (1916) 2 M. W. N. 296; 20 M. L. 
T. 391; 4 L. W. 507, followed. 

A mortgage decree was passed in 1808. It was a 
combined decree ‘directing the defendants to paya 
"certain sum on or before a certain date, directing a 
sale of the mortgaged properties in default of pay- 
ment and also decreeing that the defendants do pay 
any deficiency that might arise if.the sale proceeds 
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proved insufficient to satisfy the amount decreed, 
with interest and costs, The sale took place on the 
12th January 1903, and was confirmed on the 17th 


February 1903. Thesale proceeds were insufficient . 


to satisfy the amount decreed, and the decree-holder 
filed an execution application in 1906, on which exe- 
cution was ordered after notice tothe judgment- 
debtors, It was ultimately dismissed for default, and 
subsequent applications were put in, the last of which, 
made in 1912, was dismissed by the lower Appellate 
Court as barred by time: 

Held, (1) that as the decree specifically decreed 
that the defendants were to pay any deficiency that 
might arise, it was not necessary to obtain another 
separate decree or order under section 90 of the 
Transfer of Property Act; [p. 284, col. ].] 

Periasami Kone v. Muthia Chettiar, 23 Ind. Cas. 
515; 38 M. 677; 15 M. L. T. 232, relied upon. 

(2) that though the decree was irregular, it was 
not open to the judgment-debtors to raise the 
question in execution proceedings; [p. 283, col. 2.] 

Rajah of Kalahasti v. Venkata Perwmal, 12 Ind. 
Cas 689; 21 M. L..J. 1036; 10 M. L. T. 429: (1911) 2 
M. W. N. 458, Abbakki v. Krishnayya, 4 Ind. Cas. 
1120; 82 M. 584; 5 M. L. T. 246; Dinabandhu Nandi v. 
Mashuda Khatun, 17 Ind. Cas, 968; 16 C. L, J. 318, 
relied upon. 

:(8) thatthe orderon the application of 1906 was 
final and that it could not be contended in subse- 
quent execution proceedings that the decree was not 
executable owing to the wantof a final decree. [p. 
283, co). 2.] 

Lakshmi Ammal v. Subramania Pillali, 14 M. L.J. 
103, relied upon. 

(4) that the application of 1912 was not barred by 
time, inasmuch as the remedies against the mortgaged 
properties were exhausted only in February 1503, 
when the sale of the mortgaged properties was con- 
firmed by the Court, and the decree-holder had, 
therefore, twelve years from that date to enforce his 
claim for the deficiency bye xecution. [p. 283, col. 2; 
p. 284, col. I.] 


Appeals against the orders of the District 
Court of Tanjore in Appeal Suits Nos. 559 
of 1912 and €01 of 1913, preferred against 
the order of the Court of the District Munsif 
of Tanjore in Original Petition No. 447 of 
1912 (Original Suit No. 414 of 1898) and 
that of the Court of the District Munsif of 
Tiruvadi in Execution Petition No. 57 of 1913 
(Original Suit No. 166 of 1909 on the file 
of the Court of the District Munsif of 
Tanjore) respectively. 

Mr. G. S. Ramachandra Atyar, for the Ap- 
pellant. 

Mr. N. Rajugopalachari, 
pondents. . : 

JUDGMENT.—The decree songht to be 
executed is a ` mortgage-decree passed before 
the present Code of Civil Procedure came 
into force. It isin the form (then usual) of 
a combined decree directing the defendants 
to pay- a certain sum on or before certain 


for the Res- 
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date, directing a sale of the mortgaged 
properties in default of payment, and also 
decreeing that the defendants do..pay any 
deficiency that might arise if the sale pro- 
ceeds proved insufficient to satisfy the amount 
decreed, with interest and costs. : 


“The decree was passed ou the 8th October 
1898. The mortgaged properties were sold 
on the 12th January 1903 and the sale 
was confirmed on the 17th February 1903. 
As the sale-proceeds were insufficient the 
decree-holder filed several applications in 
execution between 1903 and 1912. He 
filed an execution application in 1906 and 
execution was ordered after notice ‘to the 
judgment-debtors. This order is final and 
it cannot be contended in subsequent execu- 
tion proceedings that the decree was not 
executable owing to the want of a final 
decree [Lakshmi Ammal v. Sutromania Pillai 
(1)]. It was ultimately dismissed for default 
of the decree-holder’s appearance.  Sub- 
sequent applications were put in, ihe last 
of which was allowed by the District 
Munsif, who was of opinion that it was not 
barred by limitation. On ‘appeal the 
District Judge took the contrary view and 
dismissed it as barred. i 

Though the decree was irregular, having 
regard to the provisions of the Transfer of 
Property Act, we do not think it is open 
to the judgment-debtors to raise the ques- 
tion in execution ‘proceedings. Rajah of 
.Kalahasti v. Venkata Perumal (2). and Abdakkd 
v. Krishnayya (8) ard Dinabandhu Nandi v. 
Mashuda Khatun (4) are clearly in point. 
As the decree specifically decreed that the 
defendants were to pay any deficiency that 
might arise, it was not necessary to obtain 
another separate decree ‘or order under 
section 90 of the Transfer of Property 


T Periasam Kone v. Muthia Qhettiar 
5). 


The only question that remains is whether 
execution of the decree is barred under 
the provisions of section 48 of the Civil 
Procedure Code. It is clear that the 


remedies against the mortgaged properties’ 


were exhausted only in February 1903, when 


(1) 14 M. L. J. 103, 
(2) 12 Ind. Cas. 689; 21 M. È. 
429; (1911) 2 M. W. N. 468, 
(3) 4 Ind. Cas. 1120; 32 
(4) 17 Ind. Cas. 263; 16 
(5) 28 Ind. Cas, 616; 88 


2. J, 1036; 10 M.L, T, 
M. 634, 
©. L. 
rem 


5 M. L. T. 246, 
I. ; 
677; 


318, 
15 M. L. T, 232, 


Ll 
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the sale of the mortgaged properties was 
confirmed by the Court. The decree.holder 
has, therefore, twelve years from that 
date to enforce his claim ‘for the deficiency 
by execution. The recent Pull Bench deci- 
sion in Azyasamzer v. Venkatachela Mudali 
(6) concludes the question, as the view 
taken by the Referring Judge and the 
majority of the Judges composing the Full 
Bench is that the twelve years’ period 
of limitation under section 46, Civil Pro- 
cedure Code, forrecovery of the deficiency 
runs from the date when the remedy 
against the. mortgaged property is ex- 
hansted. We do no not think that the 
order of the District Munsif directing the 
decree-holder to aply formally for a 
decree absolute, which was under the air- 
cumstances of the present case wholly un- 
necessary, would render the previous execution 
applications useless for the purpose of saving 
limitation. 

We reverse the 
Judge with costs 
Court, ane 

We set aside the order of the District 
Munsif and direct him to dispose of the 
application for payment according to law. 
Costs to abide. 
i Appeal allowed; Case sent back. 


V.R.P. ‘ 
(6) 37 Ind. Cas, 741; 31 M. L. J. 513; (1916) 2 M. 


W, N. 296; 20.M. L, T. 391; 4 L. W. 507. 


order of the District 
in this and the lower 


PUNJAB CHIEF COURT. 
SEGOND Civit APPEAL No. 2856 or 1916. 
June 21, 1917. 
Present:—Mr. Justice LeRossignol, 
RURA-—DEFENDANT— APPELLANT 
versus 
GANDA RAM-—PLAINTIFF— 
RESPONDENT. 
Easement, extension. of, whether permissible—Drain, 
right to discharge water through—Injunction, grant 


or rlsiniif hada right to discharge through a drain 
the rain water and ordinary waste water of his house 
on to and past the defendant's land. He subse- 
quently constructed a well in his house which con- 
siderably enhanced the volume of water flowing 
through the drain: — : . nme 
Held, that the plaintiff's act constituted an unjusti- 
.fiable enlargement of the easement to which he was 
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not entitled, and that he must construct another 
channel for his surplus waste water, [p. 285, col. 2.] 


Second appeal from the decree of the 
‘Additional District Judge, Ferozepore, at 
Ludhiana, dated the 30th August 1916, 
reversing that of the Munsif, second class, 
Moga, dated the 13th March 1916, dis missing 
the plaintiff's suit. 

FACTS.— The pl.intiff's claim briefly was 
that the rain and waste water of his house 
was discharged by a drain one foot in width 
running through the defendant's eourtyard 
and that the defendant had stopped its 
flow by shutting up the drain since two 
months. He prayed that defendant be directed 
to open the drain and never close it. 

The defendant pleaded, ¢nter alia, that only 
rain water of plaintiff's house used to pass 
through his courtyard,. but as plaintiff had 
recently sunk a well in his house, the 
use of whieh had considerably enhanced 
tho volume of water flowing through the 
drain, this was of constant trouble to him and 
the plaintiff was, therefore, not entitled to 
get the injunction prayed for by him. 

The first Court dismissed the suit on the 
grounds to be found in the following ex- 
tract from its judgment: — 

“It is an admitted fact that the well 
has been recently sunk. Plaintiff’s house 
and his eourtyard being kacha, the water.of 
daily use was absorbed there and did not pass 
through the water-spout in dispute. It is 
only the rain water that the plaintiff haa 
got the right to pass through it. ‘If well 
water be allowed to pass through it, it 
would mean a constant trouble to the de- 
fendant. Section 29 of the Easements Act 
does not allow a dominant owner to sub- 
stantially increase his easement by simply 
adding to the dominant easement. Though. 
the Easements Act does not apply to the 
' Punjab yet it has been held in Musam- 
mat Bhagwan Devi v. Musammat Bunyadt 
Khanum (1) that the provisions of the 
Act may be adopted here if they are in 
accordance with justice, equity and good 
conscience, . 


“There is no statutory law applicable 
to the facts of the present case and in 
absence of the same I adopt the principles 
# under section 29 to apply to the present 
ease. Moreover from the report made on 


(1) 85 P, R, 1902; 124 P. L, R. 1902, 
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the spot it is clear that plaintiff with some 
alteration can make his well water to pass 
to the road towards the south of his house, 
etc. I hold that plaintiff is not entitled 
to get the injunction issued as prayed by 
him and | dismiss the suit with costs.” 


The plaintiff thereupon appealed to the 
Additional District Judge, Ferozepore, who 
delivered the following jadgment:— 

“The Munsif admits that the rain water 
falling into the plaintiff’s house passed out 
through the opening ab A but as the well 
in the plaintiff’s courtyard has been sunk 
only about two years ago there was no 
other supply of water and no other sort 
of water passed through the opening A. 
This is quite an impossible thing to 
suppose that plaintiff had no water in his 
house but only rain water. The inhabitants 
of the house must have bath, kitchen 
water, wasted and drinking water thrown 
off, Whether it was so abundant as to 


flow out of the opening A or it was so- 


scarce as to remain inside and be absorbed 


there is not of much consequence, It is, 
however, clear that whether it was much 
or little it passed through A or even 


if it was not sufficient to flow ont always 
it had no other outlet but A and when 
it was enough to flow it flowed through A. 
The: way before A is the only way for 
carrying away the waste water not only 
from the plaintiffs house bui also from 
other houses in the gali. The defendant 
had no right to close the outlet at A and 
to prevent the plaintiff’s water flowing out of 
that. It seems that the open land before 
the outlet A is used not only as path (gali) 
bat also as a water drain. The evidence 
produced for the plaintiff proves that all 
water from plaintiff's house flowed through 
this way. I, therefore, accept the plaintiff's 
appeal and give him a decree against the 
defendant with order that defendant should 
open the outlet at A which he has closed 
and should not close it again.” 
Mr. Lal Chand Mehra, for the Appellant. 
Mr. D. C. Ralli, for the Respondent. 


JUDGMENT,—The plaintiff came into 
Court asking for an injunction directing 
defendant to refrain from blocking a certain 
drain issuing from plaintiff's house. The 
plaint was disingenuous for it suppressed 
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all reference to the fact that plaintiff had 
recently constructed a well in his house, 
which considerably enhanced the volume of 
water flowing through the drain on to and 
past the defendant’s land. 

The defendant admitted that plaintiff had 
a right to despatch through the drain the 
‘yain water and ordinary waste water of his 
house, but denied that he hada right to an 
extension of the easement. 


There can be no doubt that since the 
well has been built, the waste water has 
increased in volume, as plaintiff washes his 
cattle and clothes at the well and this 
constitutes an unjastifiable enlargement of 
the easement. To this the plaintiff is not 
entitled; he must construct another channel 
for this surplus waste water. I accept 
the appeal and restore the first Court’s 
decree with costs throughout to defendant. 


Appeal accepted. 


CALCUTTA HIGH COURT. 
Ogiainatinc Summons No. 38 or 1917. 
March 12, 1917, 
Present:—Mr Justice Chitty. 
GREGORY CARAPIET BALTHAZAR 
AND ANOTHER~—PLAINTIFFS 


. versus 
SAMUEL BALTHAZAR AND OTHERS — 
DEFENDANTS 
Wiül, construction of — Estate taken by devivee 


—Res judicata as regards construction of Will. 

Where a freehold property was devised to trustees 
upon trust to pay the rents, income and profits thercof 
to the testator’s two sons (f. and B. during their 
respective lives in equal shares as tenants-in-common 
and to hold half of the corpus in trust for such per- 
sons as each of the sons shall by his Will appoint and 
in default of such appointment, for his heirs, executors 
and administrators: 

Held, that each of the sons took undert deviso 
an absolute estate in a moiety of the prope:ty. [p, 
287, col. J.] 

Ina previous suit filed in the Chief Court of Lower 
Burma at Rangoon by the Official Assignee of the 
estate of G., one of the two sons, for the construction of 
the Will in which the two sons and others were defend- 
ants, a consent decree was made by which it was 
declared that the Official Assignee was only entitled 
to a moiety or half share of the rents and-profits of the 
said property during the life of the said G. without 
prejudice to the rights of any person in remainder 
claiming as appointee under his Will or as his heirs, 
executors and administrators: 
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Held, that the &onsent; decree did: mot operate -8s 
res judicata upon the question of the sons’ rights 
“under the Will of their father. [p. 287, col. 1.) 

* The ‘Officiating Advocate-General (with 
him Mr. S, M. Bose), for the Plaintiffs. 
: Mr, S.R. Das, for the -Defendants. 


JUDGMENT.— This is: an Originating 
‘Summons for the construction of a clause 
in the Will of Carapiet Balthazar father 
of the plaintiffs. The defendants are the 
surviving executors and trustees of that Will. 
By that Will, dated 9th December 1900, the 
testator directed (inter alza) as follows :— 
` “I devise all my freehold property known as 
'Balthazar's Buildings’ situate in Merchant 
Street and Shafraz Road in Rangoon afore: 
ssaid unto and to the use of my trustees 
upon trust to pay the rents, income and 
-profits thereof to .my said two sons” 
(meaning tliereby the plaintiffs) "during their 
respective lives in equal shares as tenants- 
in-common, and subject thereto shall stand 
possesged of the said property known as 
Balthazar’s Buildings ‘as to one equal un- 
divided half part or sbare thereof upon 
trust for sueh person or persons for such 
purposes and in such manner as my son 
the said Gregory Carapiet Balthazar shall 
by Will or codicil appoint, and in default 
of and: subject to any” such appointment 
upon’ trust! for ‘the heirs, executors 
and administrators of my said sor Gregory 
Carapiet Balthazar. and as to the other 
equal undivided half part or share thereof 
upon trust for such person or persons for 
such purposes and in such a manner’ as 
my son Balthazar Carapiet Balthazar shall 
“by Will or codicil appoint and in default 
‘of and subject to any such appointment 
upon trust for. the heirs, exeoutors and 
‘administrators of my said son Balthazar Cara- 
piet Balthazar." 


. The facts are as stated in the plaint 
‘and I need not-repeat them. At the hearing 
it transpired that there was a suit in the 
Chief Court of lower Burma at Rangoon 
for the construction of this Will, in which 
the Official Assignee was plaintiff and the 
_ present plaintiffs and others were defendants, 
'I postponed, my decision in this case until 
J. had. Seen, the proceedings in that suit. 
‘The prayer of that plaint was as follows:— 

`r "That this Honourable Court will be 
pleased to construe the said Will and settle. 
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ment in respect more particularly to: "the 
following matters 1 


(a) In the events which have kahan 
have al) or any and, if sc, which of the bene- 


* fieiaries under the said Will and settlement 


elected to abide by the Willor the settlement 
and what is the effect of any such election. , 

(b) What are the respective rights of 
the said beneficiaries under the said Will 
and settlement in the events which have 
happened. . 

(c) What is the effect of the insolvency 
of the said Gregory Carapiet Balthazar on 
the ‘devise to him by the said Will and 
on the power of appointment therein con- 
tained. 

(4) What estate or interest, present or 
future, has the plaintiff obtained" by virtue of 
the insolvency of the said Gregory Carapiet 
Balthazar in all orany of the property subject 
to the Will or settlement. 

(e) What are the rights, if any, of the 
plaintiff in respect of the exécution of the 
power of appointment contained in the said 
Will. g 

(2) Fora declaration of the share” in the 
property subjeot to the said Will and settle- 
ment tò which the plaintiff as ‘assignee 
of the estate and effects of the said Gregory 
Carapiet Balthazar is entitled.” 

A number of the defendants’ filed written 


‘statements and on 13th August 1909 by;con- 


sent of the parties a decree was passed. The 
portions material for the present purpose are 
clauses (2) and (3): — 

(2) " That the said G. C; Balthazar and 
the seventh defendant, z.e., B. C. Balthazar, 
have eleoted to take the benefits conferred 
upon them by thesaid Willand are precluded 
from claiming any interest in the said property 
(Balthazar’s Buildings) otherwise than under 
the said Will. 

(3) That the plaintiff as assigneé of 
the estate of the said G. C. Balthazar is 
only entitled to a moiety or half share of 
the rents and the profits of the said 
property (Balthazar’s Buildings) during the 
life of the said G. C. Balthazar’ without 
prejudice to the rights of any persons in 
remainder claiming as appointees under the 


. Will of the said G. C. Balthazar or as the 


heirs, executors and administrators of the 
the said G. C. Balthazar." "A 
Subsequently on 3lst August 1909 the 
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plaintiff G. C. Balthazar bought from the 
Offieial Assignee his brother's life-interest in 
the rents and pro&ts. 

The contention of the plaintiffs is that 
under the gift they each took an absolute 
estate .in a moiety of the property. I think 
that this is correct, see London Chartered 
Bank of Australia v. Lempriere (1); In re Qns- 
low, Plowden v. Gayford (2). The case of 
B. C. Balthazar is plain. The only question 
is in the cage of G. C. Balthazar whether 
it is affected by the insolvency proceedings 
or by. the subsequent purchase by his 
brother B.C. Balthazar from the Official 
Assignee. On considering the matter, I hold 
that it is not.’ Both brothers are now before 
the Court as plaintiffs and it matters not that 
part of the estate of G.C. Balthazar has 
passed to B. C, Balthazar. Together they are 
entitled to the whole estate of G. C. Balthazar 
and that is by the form of the bequest an 
absolute estate. 


It was necessary to see what had taken 
place in Rangoon in order to ascertain 
whether any question of res judicata arose. 
‘I hold that in the circumstances it did 

‘not. I-aecordingly answer both the questions 
in the summons in the affirmative. Costs of 
all parties as between Attorney and client 
out of the estate. Counsel certified. i 

Questions answered in the afirmative. 

(1) (1873) 4°P. 0. 572 at p. 595; 9 Moore P. C. 
(x. 8.) 426; 42 L. J. P. C. 49; 29 L. T. 186; 21 W. R. 
518; 17 E.'B. 574, 

(2) (1888) 39 Ch. D. 622; 57 L. J. Ch. 940; 59 L. T. 
808; 36 W. R. 883. 


PUNJAB CHIEF COURT. 
Civit Revision Petition No. 944 or 1916, 
January 30, 1917. 
Present: —Mr, Justice Chevis. 
DULA SINGH AN» ANOTHER—INSOLVENTS— 
' PETITIONERS 
versus 

ATTAR SINGH— CREDITOR—HESPONDENT. 

Provincial Insolvency Act (III of 1907), ss. 43, 46— 
Order refusing to take action against insolvent— Appeal, 
whether lies. 

A creditor applied to an Insolvency Court under 
section 43 of the Insolvency Act accusing the in- 
solvent of certain malpractices and asking for an 
enquiry and his punishment. The Court after a 
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certain amount of enquiry dismissed the application; 
On appeal the District Judge reversed the order of 
the Insolvency Court: dA 
Held, that no appeal lay to the District Judge and 
that his order must be set aside. [p, 287, col. 2.] 


Petition for revision under section 46 of 
Aot III of 1907 (Provincial Iiisolvency Act) 
of the order of the Additional District Judge 
of Amritsar at Lahore, dated the 14th August 
1916, reversing that of the Judge, Insolvency 
Estate Court of Amritsar, dated the 30th 
November 1915, rejecting the application. 

Dr. Nand Lal and Lala Hukam Ohand; for 
the Petitioners. 

Bhagat Govind Das, for the Respondent. 

JUDGMENT.—Thé respondent came into 
the Insolvency Court with petition under 
section 43, Provincial Insolvency Act, accusing 


the insolvent of certain malpractices and ask- 


ing for an enquiry and panishment : (tadarug 
ganuni) of the culprit. 

The lower Court after a certain amount of 
enquiry dismissed the application. 

The creditor appealed to the District Judge, 
who heid that the appeal was not an 
appeal from an order refusing after enquiry 
to take criminal action but was an appeal from 
an order deciding that for reasons given further 
enquiry was unnecessary. On this ground the 
learned District Judge distinguished .the case 
from Ohidambaram Chetty v. Nagappa Ohetty 
(1) and held that the creditor was a “person 
aggrieved” within the meaning of section 
46 of the Act and so had a right of appeal. 
1 cannot see, however, that it makes any 
difference what stage the proceedings reached 
in the first Court. The creditor applied for 
certain action to be taken and the first Court 
refused to take that action. How can the 
question whether the creditor is aggrieved or 
not be affected by the stage of the proceedings 
at which the first Court rejected his ‘petition? 
Surely the aggrievement, if any, exists arises 
from the refusal of the first Court, not 
from the stage of the enquiries at whioh 


` that refusal is expressed. 


Chidambaram Chetty v. Nagappa Chetty (1) 
and also Ladu Ram v. Mahabir Prasad 
(2) are authority for the proposition that in 
2 a case no appeal lies under section 

But Bhagat Govind Das argues that the 
petition was partly of a civil nature and 80 


- (1) 16 Ind. Cas. 820; 24 M. L, J. 78; 38 M: 15. 
(2) 87 Ind, Cas. 996; 16 A. L. J. 81; 39 A. 171, 
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comes under section 43 (1) and not section 43 
(2), and he urges that so far as a civil remedy 
has been refused the creditor was clearly 
aggrieved and had a right of appeal. But 
the request for ganun? iadaruq with which 
the petition winds up seems to mea clear 
indication that the creditor’s object was 
simply to get the insolvent imprisoned. 

Following the above quoted rulings I hold 
that no appeal lay to the District Judge and 
1 set aside the order passed by him directing 
further enquiries to be made. 

Order set aside. 


MADRAS HIGH COURT. 
Seconp rvi APPEAL No. 369 or 1916. 
July 24, 1917. 
Present:—Mr, Justice Spencer and 
Mr. Justice Seshagiri Aiyar. 
SURI MARKANDEYA SASTRI— 

* — PLAINTEFF—A PPELLANT 

' ” versus 

GOTTUMUKKALA SUBHANADHRA- 

CHARYULU AND OTBERS——DEFENDANTS— 

ESF ON DEST a : 
for —Mortgagor, personal liability of, to pa 
ae ae Civil Procedure Code (Act Y of 1908), 
`O. XXXIV, r. 6, Appendiw D—Mortgage decree, form of 
— Right to proceed against mortgagor personally. 

In the absence of a specific contract to the con- 
trary the personal liability of a mortgagor to pay 
the .morógage money is ordinarily presumed. | 

Where a mortgage-deed contained a stipulation 
by the mortgagors in the words “we shall discharge 
the debt:” f 

Held, that the mortgagors were personally liable 

i money. 
" P ee nah should be inthe form pres- 
cribed in Appendix D of the Civil Procedure Code 
and the right to proceed against the person of the 
mortgagor, if tho mortgaged property is found in- 
sufficient to satisfy the amount, should be specifically 
reserved by the decree itself. | 

‘Second appeal against the decree of the 
Court of the Subordinate Judge, Bezwada, 
in Appeal Suit No. 90 of 1915, preferred 
against that of the Additional District Munsif, 
Bezwada, in Original Suit No. 883 of 1913. 

Mr. P. Nagabhushanam, for the Appellant. 

Mr. T. Prakasam, for the Respondents, 

JUDGMENT —We cannot agree with the 
Subordinate Judge in his opinion that the 
mortgage deed in this case contains „DO 
personal covenant to pay. The words “we 
shall discharge the debt” make this a 
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stronger case than that of Abbakke Heggadtht 
v. Kinhiamma Shetty (1), where it was held 
‘that the personal liability of the mortgagor 
would ordinarily exist in the absence of a 
specific contract to the contrary. 

The Subordinate Judge would have been 
on safer ground if he had based his refusal 
on the second ground mentioned in his 
judgment, namely, “that the decree-holder. 
was entitled to proceed against the person of 
the defendants under Order XXXIV, rule 6, 
only after the- proceeds of the sale of the 
mortgaged property proved to be insufficient 
to pay the amount due (Order XXXIV, 
rule 6, Civil Procedure Code). 

Bot the District Munsif’s. decree did not 
conform to the form for mortgage decrees 
printed in Appendix D, inasmuch as it did not 
expressly reserve this right, and the Sub- 
ordinate Judge, having recognised that accord- 
ing to that form the right should have been 
reserved, should have provided accordingly 
in his decree. l 

We must reverse the decree of the lower 
Appellate Court and direot the addition of 
elause 3 of form 4 of Appendix D to be 
made. to the decree of the Court of frst 
instance. 

Appellant will get his costs of the appeal 
in this Court. In the lower Appellate Court 
each :party will bear his own costs. 
< Appeal allowed; Decree modified. . 

V.R.P, : 

(1) 29 M. 491, 


NAGPUR JUDICIAL COMMISSIONER'S 
' COURT, ' 
SgooNp OiviL APPEAL No. 170 or 1917. 
August 4, 1917. 
Present: —Mr. Mittra, A. J. C. 
BATANAND alias MUNDA BABA— 
í DeFENDANT— APPRLLANT 
versus 
MADHORAO AND ANOTHER—P LAINTIFFS—. 
i RESPONDENTS. 

Transfer of Property Act (1V of 1882), s. 54—Sale 
—Delivery of possession in anticipation of agreement, 
effect of—U. P. Tenancy Act (XI of 1898), ss. 70, T1— 
Sale, incomplete, of holding—Ejectment — Suit, main- 

* tainability of. ` 

Plaintiff's father agreed to transfer his ordinary 
holding in favour of the defendant for a considera- 
tion of Rs. 60 and the latter puid Rs, 10 us carnest 
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money. It was stipulated that the vendor was to 
surrender the holding to the malguzar, who was ito 
lease it oubto the defendant. The latter was put 
in possession of the holding in pursuance, of the 
agreement: U : 

Held, (1) that the sale was not completed by deli- 
very of possession of the holding under section 64 of 
the Transfer of Property Act, inasmuchas the delivery 
of possession was not made in execution of the agreo- 
ment of sale but in anticipation of it; [p. 289, col. 1.] 
.(2) that asthe transaction fell short of a com- 
plete sale, it was nota transfer in contravention 
of ‘the provisions of section 70 of the ©. P. 
Tenancy Act, and that, therefore, the remedy by an 


application to the Revenue Officer under section 71 - 


of the said Act was not open to the plaintiff, and he 
was, consequently, entitled to come to a Civil Court 
and eject the defendant, who had acquired no title 
to the holding. [p. 289, col. 2.] 

Ganesh Das v. Shankar, 13 Ind. Cas 903; 8 N. L. R. 
22, distinguished. > i 

Second appeal from thè decree of the 
District Judge, .Narsinghpur, in Appeal No. 
86 of 1916. 


Mr. S. C. Dutta Chowdhari, for the Appel- 
lant. 3 


ents. 


JUDGMENT.—The facts of the case are 
as follows:—The plaintiffs’ father had enter- 
ed into an agreement with the defendant-ap- 
pellant to transfer his ordinary holding 
for a consideration of Rs. 50. This agree- 
ment took place in- Ashadh 1913, A sum 
of Rs. 10 as earnest. money was paid. 1t 
was further stipulated that within two or 
three months the plaintiffs’ father was to 
surrender his holding to the malguear, who 
was thereafter to give a lease of the same 
to the defendant. The defendant was put 
in possession in pursuance of this agreement. 
The plaintiffs now sue for possession on 
the ground that the defendant has no title 
to the holding. The suit bas been decreed by 
the lower Appellate Court, 


The first point argued before me is that 
the sale was complete by delivery of posses- 
sion and section 54 of the 
Property Act has been relied upon, as the 
sale was of tangible immoveable property 
for a consideration of less than Rs. 100. 
The answer to this is that the.delivery was 
' made notin execution. of the agreement but 
in anticipation of. it. Only. the earnest 
money was paid and the rest of the pur- 
chase money was not paid. Section 54 of 
the Transfer of Property Act contemplates 


19 
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Mr. D. 8. Mangal Murti, for the Respond- l 


Transfer of. 
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for a complete sale, that the entire pur- 
chase money has been, paid and delivery 
given in pursuance of. “the agreement to 
sell. ` Here, therefore, the putting of the 
defendant into possession was only in 
anticipation of the further acts which 
were to be done by. the parties. There 
was to be asurrender as pleaded by defend- 
ant to the malguzar and the malguzar was 
to give a lease to the defendant. The 
defendant's first’ witness, no doubt, speaks 
vaguely that the plaintiffs’ father sold the 
holding for Rs. 50 but the facts are ad- 
‘mitted in the pleadings, and upon those 
pleadings such delivery of possession did 
not constitute a complete sale. 


It is urged that this was a transfer in 
contravention of the: provisions of section 
70 of the C. P. Tenancy Act, and that the 
remedy of the plaintiffs lay in an applica- 
tion to a Revenue Officer under section 71 
of the said Act, and as more than two 
years have elapsed the plaintiffs have deft no 
remedy now. The applicant’s learned Pleader 
relies upon the case of Ganeshdas v. Shankar 
(1). - -That ruling would have been applicable 
if there had been & complete sale but as there 
has not been acomplete sale, the plaintiffs were 

‘entitled to come to.a Civil Gourt and eject 
the defendant, who' has acquired no title to 
.the holding: `` E ane 


'Tt is correctly pointed out that three years 
have not elapsed from the. date of the agree- 
ment, and the lower -Appellate Court is 
. wrong in saying that at the’ date’ of the 
suit the defendant’s right to specific per- 
formance .of the contract was barred. by 
limitation. Byt. there is another ground on 
which this defence is not available. The 
plaintiffs father only agreed to „make a 
surrender to the malguzar, avd it is not 
shown that the defendant is entitled to 
specific performance of a contract without 
a further plea that the malguzar was and 
is still willing to accept a surrender. 
There is no such plea iu this case. All that 
was pleaded was that there was asale of 
which the defendant and defendant alone 
is entitled to seek specific’ performance. 
That, being the sase, the appellant can. 
not now be heard to say that the malguzar 
might. possibly agree to ascapt a surrender. 


(1) 18 Ind, Cas, 909; 8 NL, R, 22, 
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This disposes of the grounds Nos. 5 and 6 of 
this appeal. 

The rent was paid by the plaintiffs’ father 
and the plaintiffs. Therefore the plaintiffs’ 
title was in no way extinguished, the 
defendant holding permissively under the 


plaintiffs. The lower Appellate Court was, 
therefore, right in decreeing the plaintiffs’ 
suit for possession subject to equity in 


‘favour of tke defendant. 


‘The appeal is, therefore, dismissed with 
costs. 


Appeal dismissed, ` 


A 


MADRAS HIGH COURT. 
Seconp Cre APPEAL No. 1466 or 1915. 
July 17, 1917. 

Present: —Mr. Justice Spencer and 
Mr. Justice Seshagiri Aiyar. 
RAMA THANTHRI—PraINTIFF— 
APPELLANT 
versus 
Tug SECRETARY or STATE rog INDIA 
is COUNCIL AND OTHERS 


— DEFENDANTS— RESPONDENTS. 

Evidence Act (I of 1872), s. 116— Landlord and 
tenant—Estoppel, extent of —"Tenant, whether can deny 
défective title—Possession—Cutting lewes on land, 
whether evidence of proprietary title. ~~ 

' Under section 116 of the Evidence Act, a tenant 
is estopped from denying his landlord's title, how- 
ever defective it might be, so long as he fails to de- 
liver possession to him. 

Subbaraya v, Krishnappa, 12 M. 422; 4 Ind. Dec. 
(x. 8.) 643, distinguished. 

Bilas Kuwivar v. Desraj Ramjit Singh, 30 Ind. Cas. 
299; 37 A. 557; 19 C. W. N. 1207; 29 M. L. J. 885; 2 
L. W. 830; 18 M. L. T. 248; 13 A. L. J. 991; 17 Bom. 
L. R. 1006; 22 C. L. J. 516; (1915) M. W. N. 757; 42 
I. A. 202 (P. O.), followed. 

The acts of cutting leaves for manure, etc, aro 
worthless as evidence of any proprietary title in the 
land. 

Booyetavy of State for India v. Manjeshwar 
Krishnayya, 28 M. 257; 15 M. L. J. 147, followed. 

Second appeal against the decree of the 
District Court, South Kanara, in Appeal 
Suit No. 298 of 1914, preferred against that 
of the District Munsif, i in Original 
Suit No. 807 of 1912. 


Messrs. B. Sitaram Rao and K. Yegnanara- 
yana Adiga, for the Appellant. 
Mr. V. Ramesam, Government 


Pleader, 
for the Respondents. 
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JUDGMENT.—We consider that the 
plaintiff is entitled to'& declaration of title 
against defendants Nos. 5 and 6 in respect of 
plots Nos. 1,1A and 1 B, subject to the 
Government's right to levy assessment on 
the land, and that the District Judge was in 
error in supposing on the strength of Subba- 
raya v. Krishnappa (1) that they were not 
estopped from denying his title, That case 
proceeded on the assumption thatthe land 
in dispute was kumaki faste land and that 
the person, from whom the lst defendant 
got possession, had himself derivod his title 
from Government.. Under section 116 of 
the Evidence Act; these defendants were 
estopped from denying the plaintiff’s title, 
however defective it might be, so long as 
they failed to surrender possession to him. 
a Bilas Kunwar v. Desraj Ranjit Singh 
2) 

As regards plot No: "A the District Judge 
was rightin thinking that the plaintiff, 
having admitted that it was assessed waste 
by accepting a patta from Government, could 
not afterwards set up any other kind of 
ownership. 

The District Judge has found that the 
other plots were not at any time cultivated 
and that there had been no exeroise of acts 
of ownership other than those of cutting ` 
leaves for manure, etc. and such acts of 
occupation as were held in Secretary of State 
for India v. Manjeshwar. Krishnayya (3) to bé 
worthless as evidence of any proprietary 
title in the land. This finding is sufficient tó 
dispose of the plaintiff's case in respect of 
these items. 

The decree of the lower Courts will be 
modified as above stated in respeot of items 
Nos. 1, 1A, and 1B and he will be given 
Tiroporbionate costs throughout against these 
respondents. 

With this exception the second appeal ià 
dismissed with costs of 1st respondent. 

Appeal partly allowed; Decree modified, 


V.R.P. 


(1) 12 M. 422; 4 Ind, Dec. (x. 8.) 643. i 
(2) 30 Ind. Cas. 299; 37 A. 557; 19 C. W. N. 
29 M. L. J. 335; 2 L. W. 830; 18 M. L. T. 248; 18 
J. 991; 17 Bom. L. R. 1006; 22 C. L. J. 516; (1915) 
W. N. 757; 421. A. 202 (P. CO). t t 
18) 28 M. 267; 15 M. L. J. 147. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Seconp CIvIL Arrear No. 46 or 1917. 
September 3, 1917. 
Present; —Mr. Stanyon, A. J. C. 
SADHURAM AND orgERs —DEFENDANTS— 
i APPELLANTS 
versus 
RAMADHIN AND OTHERS—PLAINTIFFS— 


RESPONDENTS, 

Adverse mossession —Undivided share im zemindari 
mahal—Joint interest— Decree —Exmecution — Possession 
—Paymené of profits under protest. 

Plaintiffs in 1902 obtained juridical ‘possession of 
an undivided share in a zemindari mahal in execution 
of a Civil Court decree. Subsequently they obtained 
successive decrees against the defendants for pay- 
ment of their share of the profits of the mahal. The 
defendants always satisfied these decrees under pro- 
test and openly asserted a hostile title against the 
plaintiffs: 

Held, that the defendants could not be regarded as 
being in adverse possession of the share of the mahal, 

inasmuch as the only kind of possession of which the 
` share was susceptible was with the plaintiffs. 

There can be no physical possession of an interest 
in an unascertained area. 


A person in physical possession of a property. 


subject to joint interest cannot claim to be in adverse 
possession of his co-sharer’s interest before partition. 


Appeal against the decree of’ the 
District Judge, Bilaspur, dated the 17th 
October 1916. 


Mr. Chuckerbutty, for the Appellants. 
Messrs. J. O. Ghosh and S. O. Bose, fot 
Respondents Nos. 1, 2 and 3. 


JUDGMENT.—Owing to the default of 
the appellants the plaint and the pleadings 
in this case have not been translated. I 
must, therefore, take the «ase to be as 
iments of the Courts be- 
b case is that in 1902 
y verse title against 
the respondents 3 WI zh the respondents 
have obtained 9 jSureg,e decrees for a 
share of the . .4yments in satis. 
faction of, thos! “grees were made under 
compulsion and did not involve any admis- 
sion by the appellants that the respondents 
were entitled to a share or that the ap- 
pellants were holding their share for them, 
The appellants continued to deny the respond- 
ents’ title just the same, and although 
they had to submit to decrees obtained 
before their prescriptive title had matured, 
the process went on and the respondents’ 
right to the share and its profits became 
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extinct when the prescriptive period was 
completed. This argument might have 
if the share of the 
respondents had been susceptible of physi- 
eal possession. It is in fact an undivided 
share in a cemindari mahal, whereof such 
possession as was possible by the execution 
of the decree was given to the respondents 
in 1902. That the share is not susceptible 
of any other kind of possession, is clear 
from the decisions in Unkar Das v. Narain 
a and in Batul Begam v. Mansur Ali Khan 

2). 

The respondents have sued and established 
their right to their undivided share. They 
have been placed in possession thereof and 
they have exacted year after year from the 
defendants the profits to which they are 
entitled. The defendants themselves are 
not in physical possession of the undivided 
share of the respondents. They are 
merely in physical possession of a pro- 
perty subject to joint interest , and 
until partition it is impossible for them 
to claim adverse possession. They cannot 
have physical possession of an interest in 
an unascertained area. The appellants may 
be unwilling agents of ‘their co-sharers 
but while they choose to manage the 
undivided estate, they make themselves 
accountable to the latter and cannot acquire 
any title by prescription. 

I, therefore, hold that the case has been 
correctly decided and dismiss the appeal with 
costs. 


Appeal dismissed. 
(1) 4 A. 24; A. W. N. (1881) 116; 2 Ind, Deo. (N. s.) 
0. 


(2) 24 A. 17, 281. A. 248; 50. W. N. 888,3 Bom. 
L. R. 707; 8 Sar. P. C. J. 133 (P. O.). 


— — 


NAGPUR JUDICIAL COMMISSIONER’S 
" COURT. 
First Orvin, Appear No. 8-B or 1917. 
August 16, 1917. 
Present: —Mr. Mittra, A. J. C. 
MADHO AND ANOTHER— DEFENDANTS — 
ÅPPELLANTS 
versus 
Musammat BHAGIRATHIBAI-—PLAINTIFF— 
RESPONDENT. 


Ewecution— Decree specifying wrong area, - affect of — 
Falsa demonstratio non nocet, applicability of. 
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In a suit for possession a decree was "passed in 
respect of a whole village, but the àrea of the’ village 
as shown in the decree 1 was incorrect! Á 

Held, that, this was a case of falsa demonstratio non 
nocet, and that the decree-holder was entitled. to be 
pu in possession of the entire village. 


First appeal from,. the denies of the 2nd 
Additional : District Judge, Hast Berar, 
Amraoti, dated the 4th November 1916. 


Mr. V. V. Chitale, for Appellant No.1 : 
Messrs. M. V. Joshi and R. R. Jaiwant, for 
the Respondent. 


JUDGMENT.—This is an &ppeal from 
an order in execution of a decree passed 
by the Additional District Judge, East 
Berar, and confirmed on appeal in this 
Court by a Bench of two Judges. The 
short point for decision is whether the 
plaintiff is entitled to possession of the 
entire village of Kanholi or only of 889 
acres 2 gunthas out of it. So far as the 
Executing Court is concerned we have to 
interpret the plaint, pleadings and the 
decrte. In “the plaint schedule (A) the 
. claim was .for the entire zara village 
Kanholi, taluk Yeotmal, area 889 acres 2. 
gunthas, rent Rs. 218. No issue was framed, 
nor were there any, pleadings regarding 
the area of the village in question. The 
decree. of the Secord. ‘Additional District 
Judge, in the schedule (a) describas the 
Sesond item decreed ‘as "whole village of 
Kanholi zara, taiuk Yeotmal, acres 889 
‘and, .gunthas 2, assessment. Rs. 218.” It 
appears that the area of the entire 
village „ia 1282 acres 3  gunthas. me 
gontention:.on behalf -of ithe appellant: :- 
that only 889 odd acres have been “destead: 
This is an interpretation which 1. ‘am un- 
able to accept. In view of the description 
“whole village" it isa case of falsa demon- 
stratio non nocet. The area shownif: found 
to be‘ erroneous must be rejected. The 
appellant, however, tries tó argue on the 
basis of certain other documents that “the 
decree should have been only for 889 odd 
acres of the village and not of the whole 
village. This is a matter which cannot 
be gone into by me sitting as an Executing 
Court, If the appellant is so advised, he 
may file an application to nave the decree 
amended.. -o : 


The appeal M therefore, dismissed with 
costs, -I fix Rs, 60 as Pleader's feeg iu 
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this, : casa as. the enpelgn has not value the 
claim. : m 


Apneal dismissed. 
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NAGPUR JUDICIAL COMMIBSIONBES 
i COURT. 
Seconp Civit ApPgAL No. 42 or 19.6. 
- -:Maroh 20, 1917. ZA 

Present:--Mr. Batten, AJO 7 os 
RAMPRASAD son pr NARBADAPRASAD 
— Pianimiys— APPELLANT ° poe 
Co. ] versus. Cons E 
dasih JAGORI:; wivow ok JAWAHAR; 

AND AROTHER-— DEFENDÁNTS— 


, RESPONDENTS. 

C. P. Land Revenue Act (XVIII of 1881), s. 72 
C. P. Tenancy: Act (XI of 1898), s. 49—Occupancy 
holding—Rent, fixation of, by Settlement Officer, effect 
of — Wajib-ul-arz, ‘entry in, construction of. wg 

The rent fixed for an - occupancy holding under 
section 49 of the Ç. P. Tenancy Act. is the 
normal rent tixed for the purpose of declaring 
the revenue payable by the malguzar, and sueh fixation 


| 


' is subject to: any contract between the parties. and 


to conditions. settled under. section 12: of, the ©. P, 
Land Revenue Act. [p. 298, col. 2.] 

A Settlement Officer has under the ©. P. 
Land Revenue Act power to allow a  reductio 
or an exemption from rent, and his decision ^i 
Seg ei duringthe currency of the Settlement. Tp. 298, 
col. 2. 

The wajib ul-arz of a village’ ‘contained an entry 
in respect of an occupancy holding that no rent was 
payable by the tenant because of haqdari and rishté- 
dari. This entry was based on an order of the Settle- 
ment Officer, which was as follows:—‘Petitioner 
Jawahir should be recorded in the wajib-ul-arz as 
privileged occupancy tenant ,holding rent free in lieu 
of hag in the village income” 

Held, that the order of the Settlement Officer wab 
binding on the successors-in-i est of the landlord; 
and enured to the benefit o irs of the tenant; 
[p. 298, col 2] 


Second appeal e decree of the 
ue Judge, Narsinghpor, i in Civil Appeal 
67 of 1915, dated the 25th Seplomber 
391b. 
Mr. V. Bose, for the Appellant. 
Mr. Q. L. Subhedar, for the Respondents, 


JUDGMENT.—The plaintiff malguzar 
sues for arrears of rent at Rs. 24 per annum. 
The defendants have been recognised as . 
occupancy tenants asthe heirs ot Jawahir 
The defendants plead . that Jawahir was 
exempted from the payment of rent and that 
they too are exempted, The rent claimed is for 
two fields Nos, 138/2 and 189/2, The village 
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‘Gurdwara was owned jointly by two brothers, 
Kishansingh and Panchamsingh. Jawahir 
was the sonof Kishansingh. Panchansingh 
‘and Kishansingh were undiyided and in 
‘lieu of paying his share-of the'debts Kishan- 
“singh © relinquished his: half share in the 
‘village, but was allowed by Panchamsingh, 
who became sole proprietor, to hold some 
fields free of rent. At the Narsinghpur 
Settlement of 1894 there isan entry in 
paragraph 8 of the wajib-ul-arz, which 
‘paragraph contains "details of land other than 
service land, held free of rent or at a 
privileged rent with particulars of conditions” 
relating to fields held by Jawahir; the fields 
‘mentioned are of an acreage of 43°06 with a 
recorded rent of Rs. 83 but the two fields in 
suit undoubtedly formed part of the holding, 
wide Eshibit D12, Jawahir’s application to 
the Settlement Officer. The following i is the 
entry showing the conditions: “No rent is 
paid because of hagdari and rishtedard (re- 
lationship), see Civil Judge’s judgment, dated 
8th July 1889 and Settlement Officer’s order 
dated 28th April 1894. The judgmentis not 
on the record, but Exhibit D11 is the order 
of the Settlement Officer, Mr. D. C. Brett. 
Petitioner Jawabir should be recorded in the 
wajtb-ul-arz as privileged occupanoy ‘tenant 
holding rent free in lieu of a hag in the village 
income." Panchamsingh, the maiguzar, had 
a son Arjunsingh, who had three sons 
Ganpatsingh, Dhirajsingh, and Ramlal. 
Ganpatsingh had three sons, Surataingh, 
Roshanlaland Thamman, of whom Suratsingh, 
Thamman are still co-sharers, while the share 
of Ramlal has been alienated to the plaint- 
iff, It would seem (though on this point there 
is no: pleading) that the reason why the rent 
.i8 confined to only two fields of the holding 
is that only these two fields are in the 
plaintiff's patti. The learned District Judge 
disagreeing with the Subordinate Judge has 
held that the defendants-respondents are 
entitled to hold rent free on &ecouut of the 
entry in the Record of Righty. 


; The first ground of appeal is that the 


Settlement Officer merely recorded the. fact ` 


that no rent was paid by Jawahir and did 
not and could not decide any question regard- 
ing. the tenant’s or his successor’s liability to 
pay rent,- As to the ‘Settlement Officer’s 
intention, it is clear that his order had refer- 
ence'to rent, , As to the Settlement Officer's 
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power, it is argued. that the gent" was fixed 
by him. undər, section 49 of -the 
Tenancy ` Act at Rs. 24 -and he had no 
power to order any exemption. from. rent. 
But under ‘section 72 of the Land Revenue 
Act a Settlement Officer is empowered to 
enquire into and record the gonditions on 
which the tenants hold the fields and the 
rents, ifany, payable by them. Such decisions 
are embodied in paragraph 8 of the wajib- 
ul arz, which is part of the Record of Rights. 
The rent fixed ' ‘under ‘section 49 of the 
Tenancy Act is the normal rent, fixed 
permanently for the purpose of declaring 
the revenue payable by the malguzar, and 
such fixation is subject to any contracts 
between the parties and to conditions settled 
under section 72 of the Land Revenue Act. 
The Settlement Officer had, under the law, 
power to allow a reduction of or an exemp- 
tion from rent, and his decision is binding 
during. “the . _durtency. of. the Settlement. 
“The. third" ground of appeal i is to the effect 
‘that the present landlord is not under any 
obligation to giva effect to the con3essions 
made by his ` predecessor i in-title, But the 
exemption was ordered by the Settlement 
Officer, and in my opinion the District Judge 
was right in holding that the plaintiff, 
though not of the family of the defendants, 
is bound by the legal obligations imposed 
by the .Settlement Officer on his predecessor. 
in-title. He cannot be ina better position 
than his predesessor-in-title. It is also 
argued that the exemption was in favour 
of Jawahir personally and does not enure 
for. the benefit of his successors. Bat the 
defendants are the heirsof Jawahir and the 
privity of contract between the deceased 
tenant and the landlord continues between 
the landlord and the heirs of the tenant, 

On-the- above view of the'case the remain- 
ing grounds of appeal relating to res judicata 
and limitation do not need diseussion.. 

The appeal is dismissed with costs. 


Appeal dismissed, | 


t 
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MADRAS HIGH COURT. 
FULL BENCH. 


APPEAL AGAINST ORDER No, 343 or 1915. 
May 3, 1917. 
‘Present:—Sir John Wallis, Kr., Chief Justice, 
Mr. Justice Oldfield and 
Mr. Justice Kumaraswami Sastri. 
PEIRCE LESLIE & Co., Lro., COCHIN, 
THROUGH THEIR AUTHORISED AGENT, 
JAMES DELL-—DECREE-HOLDER— 
RESPONDENT — APPELLANT 
vergus , ^ 
B.J, PERUMAL alias KOCHU PAPI— 
v. — JUDGMENT-DEBTOR—PDETITIONER— 


: ! RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 39—Trans- 
fer of decree—-British Court, whether can transmit 
decree for ewecution to Court in Native State—Limita-r 
tion Act (IX of 1908), Sch. I, Arts. 182, (5), (6)— 
“Step-in-aid of execution" —Application to British Court 
by Courtof Native State, teffect of —Notice, issue of, to 
judgment-debtor before transmission of decree to Native 
State, effect of. 

Courts in British India have no power under the 
Civil Procedure Code to send their decrees for exe. 
cution to Courts in Native States, but they may and 
should send to these Courts the documents required 
by the latter to enable them to execute these decrees 
under the: powers conferred upon them by the legisla- 
tive authority in theirrespectiveStates. |p.297, col. 2; 
p. 298, col. 2.] 

An applioation.to a foreign Court to exeoute the 
decree of a British Court under powers conferred upon 
it by the legislative authority of its own State is not 
an application “in accordance with law to the proper 
Court for execution” within the meaning of Article 
182 of the “Limitation Act so as to create a fresh 
starting point for the execution of the decree by the 
executing Court in British India. [p. 298, col. 1.] 

Similarly an application to a British Court to 
take a slep-in-aid of the execution by a foreign 
Court of a deóree of a Court in British India is not 
an application to take some step-in-aid of the 
execution of the decree within the meaning of 
Article 182 (6) of the Limitation Act. (p. 998, col, 
1: p. 299, col, 1.] 

A notice to a judgment-debtor to show cause why 
the decree should not be transmitted to a Court in a 
Native State for execution is not s notice content. 
plated by the Oivil Procedure Code, and does not, 
therefore, fall within the scope of Article 182 (6) of 
the Limitation-Act. [p. 298, cols. 1-& 2.] 


Appeal against the -order-of the Court 
of the Subordinate Judge of Cochin, dated 
20th Angust 1915, in Miscellaneous Peti- 
tion No. 251 of 1915, in Exeontion Peti- 
tion No. 96 of 1915, in Original Suit No. 
6 of 1911. 

The appeal coming on for hearing on 
the 17th and 24th Jannary 1917, upon 
perusing the grounds of appeal, the order 
of the lower Court and the material papers 
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in the. case and upon hearing the arguments 
of Mr. D. Chamier, Counsel, instructed by 
Messrs. King and Partridge, Attorneys, for 
the Petitioner, and of Messrs. M. D. Devadoss 
and K.U. Luke, Counsel. for the Respond- 
ent, and the case having stood over for 
consideration till the 2nd February 1917, the 
Court (Oldfeld and Bakewell JJ.) made 
the following 
ORDER OF REFERENCE TO A 
FULL BENCH. 

OLprlzLp, J.—I do not dissent from the 
considerations based on the provisions of 
the Code, which my learned brother specifies 
in the Order of Reference he is abont to 
deliver. But I wish to state clearly why 
1 think that the' decision in the recent 
case, Chidambaram Ohetty v. Ramanathan 
Chetty (1), to which he refers, is not 
conclusive in this. . 

That decision relates to the transmission 
of a decree for execution in the Native 
State of Pudukotah; and it does not 
appear to have been suggested that any 
such provision has been made by the 
Sovereign Authority of that State for exe- 
cution of British decrees as is shown in 
the case before us to have been made by 
the Sovereign Authority of Travancore, the 
State with which we are concerned. This 
seems to me of considerable importance, 
because, reciprocity established, an im- 
portant step will have been taken towards 
establishing that the Government of British 
India has committed itself to adoption of 
both the methods, by which foreign 
judgments can receive effect, not only to 
the procedure by suit on them, but also 
to direct execution of them. Vide .Bar: 
Private International Law, 2nd Edition, 
943; Westlake: Private International Law, 
9th Edition, 397. The fact that only the 
first of these methods of enforcing foreign. 
judgments is reóognised in England cannot be 
conclusive, when the conditions in.. India, 
are essentially different. And it is,as my, 
learned brother points out, a strong reason 
for the contrary view that the Government 
of India has entered into agreements with 
Travancore and .other States, which would’ 
be one-sided, if our own Courts could 
not take the action necessary to -secure 
the benefit of them by transmitting decrees. 


It is of course a question whether such 
(1) 41 Ind, Cas. 41; 82 M. L. J. 487; 5 Lu. W. 646. 
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transmission is autharized by the wording 
of the Code or must be based on the Courts' 
inherent powers. In any case the appli- 
cation of the latter ‘would, in my opinion, 
involve no unduly liberal construction of 
them. I add that the cases dealt with in 
the judgment above referred to do not 
deal with transmission to a State, with. 
which arrangements of the kind now in 
question have been made. 

BAKEWELL, J.—T' wo questions have been 
argued in this case, first, whether the Courts 
in British India have power to send their 
decrees to the Courts of the State of 
Travancore for exeoution, and secondly, if 
they have this powár, whether proceedings 
thereunder fall within Article 182 of the 
Limitation Act so as to give a fresh period of 
limitation for further proceedings in execution. 


There is a difference of opinion amongst 
jurists as to the principle upon which the 
Courts of one State recognize and enforce 
the  deorees of another (See Piggott’s 
Foreign Judgments and Jurisdiction, Part I, 
Chapter II), but in India it ean scarcely 
.be doubted that it, is the comity which 
should exist between the Courts of States 
united under the Same suzerain. 
Under statutory authority this comity has 
been recognised by the Governments of 
[India and Travancore for a long time. 
(See Notification of the Government of 
India of 16th December 1885, and Notifica- 
tion of the Maharajah of Travancore of 
Ist July 1686, set ont in the orders of 
the Madras Government of 30th December 
1835, and 29th March 1887). The pro- 
cedure adopted to enforce: the foreign 
decree in both States is simpler than that 
prescribed in England and other European 
States (see Piggott, Part I, pages 8, 9) 
and consists in one Court transmitting & 
copy of its records to the other and there- 
upon the latter Court proceeds as if the 
decree had been passed by itself. | 

An application must, of course, be made 
by the creditor tothe former Court, which 
must be satisfied that its decree is subsist- 
inz and is executable in the latter, but 
otherwise the Court exercises no judicial 
functions but only performs the ministerial 
acts of preparing and transmitting the- 
copy of its record. Ib has been argued 
that though provision has been made for 
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the enforcement of the decrees of Native 
States in British India (C. P. C., section 44), 
no authority has been given by the Indian 
Legislature to jts own Courts to entertain such 
an applieation.or perform these acts, and since 
the hearing of this case this view has been ad- 
opted by two learned Judges of this Court. 
With all respect I am of opinion that when 
the Legislature and the Government have re- 
cognised the éxistence of this comity, it 
is the duty df the Courts to take the 
necessary steps to carry it into effect and 
for this purpose to follow the procedure which 
has been prescribed as regards other Courts. 

I have arrived at the same conclusion 
from an examination of the provisions of the 
Code of Civil Procedure, 1903. The Coda 
does not define the word “Court” but only 
the expression "foreign Court” [section 2 
(5)], and section 39 enacts generally that a 
Court may send itsdecres for execution to 
another Court: The Rules of Practice annexed 
to the Code do not provide any special form of 
application for transmission of a deorte, but 
merely presoribe therecords to be sent (Order 
XXI, rule 6); rules framed by this Court, how- 
ever, direct that applications shall bein the 
same form asan ordinary application for exe- 
cation and that notice to the debtor shall be 
given in similar circumstanses (C R. P., rule 
16!). ; 

[do not think that there is any ground for 
limiting the expréssion "another Court" iu 
section 39 toa Court situate in British India, 


A . . i . . 
and construe itas moaning aCourt in which 


the deeree is executable." 

I may point outthata Court could not 
refuse to supply a party with a properly 
authenticated copy of its decree for the purpose 
of filing a suit thereon in the Court of 
another State when thatis the procedure 
adopted in that Court for the enforcement 
of foreign decree2, and that the transmission 
of such a copy by the Court itself cannot 
be said to involve the exercise of jurisdiction: 

With regard to the second question para- 
geaph 5 of Article 182 of the Limitation Act, 
1308, speaks generally of applications “to 
take some step-in-aid of execution," and I 
think that itis not limited to execution im 
the Court to which the application is made 
but ineludes execution in a Court authorised 
to execute the decree. 

Having regard to the difference of opinion 
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already mentioned’ we refer the two questions 
set ont above to 'a Full Bench for decision. 





This appeal coming on for hearing on 
the 19th: and-20th April 1917, in pursuance: 
of the-above: Order of Reference; upon 
perusing the petition of -appeal and. the 
said Order of Reference .and upon hearing 
the arguments of .Counsel on both sides and 
the case having stood over for considera- 
tion till this day, the Court expressed the 
following : 
: OPINION, 

- Watts, O. J.— This reference raises ques-. 
tions of novelty and importance as to the 
execution by the Courts of Native States of: 
decrees passed .by Courts.in:. British India. 
The further investigation which -the subject 
has now received has confirmed me in the 
opinion expressed in the recent case in 
Chidambaram Ohetty v. Ramanathan Chetty 
(1), in accordance with the decisions of the 
Bombay and Caleutta Courts in Kasturchand 
Gujar v.: Parsha Mahar (2) and Ratan 
Mahanti v. Khatoo Sahoo (3), that seotion 42 
and the following sections of the Code of 
: Civil. Procedure do not authorise ns to send 
or transfer our decrees for execution to the 
Courts of Natiye States, bnt has’ also 
satisfied me that this consideration by no 
means disposes of the question, Those 
sections have a twofold effect. In the first 
place, they empower the Court to whicha 
decree is sent for execution to execute it 
when the Court to which it is sent is subject 
to the authority of tke Indian Legislature, 
an effect they cannot have as regards a 
Court ina Native State which is not 
subject to this legislative authority. In the 
second place, they have the effect of depriv- 
ing the Uonrt sending the decree of 
authority to execute it itself and of making 
the Court to which the decree is sent the 
Executing Court to all intents and purposes. 
They in fact effect a transfer of the deoree 
for purposes of execution. Maharajak of 
Bobbili v. Narasaraju Peda Baliara (4) and 


Chutterput Singh v. Satt Sumari Mal (5). 

(2) 12 B. 230; 6 Ind. Deo. (x. s.) 639. 

'*8) 29 C. 400; 6 C. W. N. 573. 

'(4) 36 Ind .Cas. 682; 399 M 640; 31 M. L. J. 9300; 18 
Bom. L. R. 909; 14 A. L. J. 1129; 20 M.L T. 472; 24, 
C, L. J. 478; 4 L. W, 558; (1916) 2 M. W. N. 541; 21 
C. W. N. 162; 1 P. L. W. 26 «P. C.). 
~ (48) 86 Ind. Cas. 602; 20 C. W. N. 889,230. L.J. 

. 645,48 C. 908... 


CASES. “oyi 


“Where the Courts of Native States have 


been empowered by the legislative authority. 
to which they are subject to execute the 
decrees of British Courts, there is nothing 
to prevent the Indian Legislature from 
providing that the decrees of British Courts 
may be sent to them for execution and that 
such sending should have the same effect as 
if the decrees had been sent for execution 
to Courts in British India. This is exactly 
what the Indian Legislature has done as 
regards certain Courts in Native States by 
Act VII of 18&8, whereby it inserted in the 
Code of 1882 a new section 229A, now 
section 45 of the present Code, With regard 
to Courts which have been established or 
continued in Native States by the authority 
of the Governor-General in Council (in the 
exercise of fcreign jurisdiction) and to which 
section 45 has been declared to apply by 
notification issued by the same authority, 
that section provides that so much of the 
foregoing sections (38 to 44) as empowers a 
Court to sénd a decree for execution to 
another Court shall be construed as em- 
powering aCourt in British India to send 
decrees for execution to such Courts. Its 
effect. is to authorize our Courts to transfer 
their decrees for execution to those Courts, 
when the legislative authority to which 
they: are subject, the Governor-General in 
Council, has empowered them to execute 
them. It is important to observe that neither 
in 1888 nor when the present Code was 
enacted was any such provision introduced 
as. regards other Courts in Native States, 
and the inference seems irresistible that 
Courts in British India are not authorised 
to send or transfer their decrees for exe. 


cution to Courts in Native States in the 


same way as to Courts to which they are 
authorised to send them by the Code, The 
omission is the more remarkable with regard 
to Courts in Native States not established 
or continued ,by the authority of the Governor- 
General in Council, because section 44 
provides for the issue of notifications declar- 
ing that the decrees of these very Courts 
may be executed in British India as if they 
had been passed by the Courts of British 
India. Such a notification was issued with 
fegard to the Trav&noore Courts and also 
the Cochin Courts in 1887 as’ part'of ` a re: 


eiproeal arrangement by which those Courta: 


x 
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were. to execute the decrees of our Courts, 
and. a Government Order, dated 23th March 
1887, No. 671 (Judicial), directed the regu- 
Jations made by the Travancore and Cochin 
Governments to be communicated to this 
Court. and to. be published in the Fort St. 
George Gazette: . Similar notifications have 
been::igsued - with’ regard to the Courts of 
numerous other Native States based on 
similar undertakings as to execution of our 
decrees in théir Courts; and a Notification No. 
2053 JI.. B., dated the. 22nd September 1911, 
and: printed in British Enaetments in forse 
in Native States, Volume 6, page 155, notifies 
for general information the Native States 
which have consented that the. decrees 
passed by Civil Courts in British India 
may be executed in their territories by the 
Courts therein mentioned. It also. appears 
fhat the decrees of our Courts have been 
executed by the Trayaacore Courts and the 
Courts of other Native. States for many 
years, and it, would be very unfortunate if 
we were obliged to, hold that there was any 
legal impediment in the way of the satis- 
factory working of the system. There is 
no such necessity, lt is I think clear from 
an examination of the provisions of the 
Code of Civil Procedure to which I kave 
referred that the policy of the Indian Legis- 
Jature has been to leave such decrees to be 
executed in the Courts of Native States 
pursuant to the legislative authority of such 
States, but not to provide, as they have in 
section 45 as regards certain other Courts 
in Native States, for the transfer to them 


of the decrees of our Courts for execution, 


so as to make them the Executing Court as 
regards such decrees for all purposes with 
authority to decide all questions arising in 
the course of execution. The Indian Legis- 
lature has so far refrained from making 
provision for the transfer of these import- 
ant powers with regard to the decrees of 
Courts in British India to Courts in Native 
States other than those specified in section 
45 -of the Code. 


“Coming now io the powers conferred .on 


the Travancore Courts and other Courts in; 
legislative ` 


Native ‘States by their own 
authorities to execute the decrees of Courts 


in British India, such execution might be. 


authorised upon produotion “by the deoree- 
holder of a certified copy of the decree and 
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an affidavit of non-satisfaction without'any 
‘communication with the Court in British 
India which passed the degree. This would 
appear to be the system at home under 
the Judgments Extension Acts of 1868 
and 1882. where the procedure is for the 
decree-holder to get a certificate of the 
judgment from the officer of the Court 
which passed it and to register that. certi- 
fieate in the other Court, upon which it 
becomes ‘executable there as a decree, The 
regulations made by the Travancore State, 
and set out in the Government Order already 
referred to, provide for the execution of the 
decree upon receipt of a copy of the decree, 
a certificate of non-satisfaction, and a copy 
of any orders for execution, or a certificate 
that no such order has been made, and 
appear to contemplate that those documents 
should. be: received from the British Court 
direct. If this be so, I can see no reason 
why a British Court should not act in aid 
of the Travancore Court and furnish them 
asmatter of comity, and I think it its duty to 
furnish them and that it has inherent powers 
to do so. But an order that these docu- 
ments should be sent to the Travancore 
Court is not an order sending the decree 
for execution to the Travancore Court, and 
should no longer be described, as in the 
petition in the present case, as a transfer 
of the decree to the Travancore Court for 
execution. 

My answer to the first ‘daestion in the 
reference is that Courts in British India 
have no pówer to send the decrees for 
execution to the Travancore Courts, but may 
and should send to these Courts the docu- 
ments they require to enable them to execute 
these decrees under the powers conferred 
upon them by the legislative authority in 
Travancore. 


On this view the words "proceeding 
thereunder” in the second part of -the refer- 
ence must be read as referring to àn ap- 
plication to one of our Courts to send 
the Travancore Court the documents required 
by it to enable it to execute our decree 
under the authority of the  Travane.re 
Legislature, ‘and the question then is whether 
such au application affords a fresh starting 
póint.as regards execution of. the :decree by. 
our own Courts under Article .182 of the 
Limitation Act, First with regard to the fifth 
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clause in the third’ column; an application 
to the  Travancore Court to execute the 
decree of a British Court under powers 
conferred upon it by the. legislative author- 
ity in Travaincore would not, in my opinion, 
be an application “in. accordance with law 
to the proper Court for. execution” within 
the meaning of the Article so as to create 
afresh starting point for the execution of 
the ‘decree’ by the Executing Court in 
British India. The proper Court, in my 
opinion, for such an application is the 
Executing Court under the law of British 
India which, as already shown, is not the 
Travancore Court. The Indian Limitation 
Aot. extends only to British . India and has 
no operation proprio vigore in Travancore, 
It preseribes periods of limitation as to the 
filing of suits and the execution of decrees 
in British India, and when it makes an 
application in accordance with law to a 
proper Court a fresh starting point, it must 
be taken to mean an application in accord- 
ance with the provisions of the law in 
British India to be found in. the Code of 
Civil Procedure to which the Article refers 
or elsewhere. It cannot have been the 
intention of the Legislature to make an 
application for exeeution,to a Court in a 
Foreign State, under the law «f that State 
and governed by the law of limitation 
there in force a fresh starting point under 
our Limitation Act for the execution of our 
own decrees in our own Courts. If this be so, 
I am: equally of opinion that an application to 
a British Court to take a .step-in-aid of 
the execution by a Travancore Court of 
the decree of a Court in British India 
would not be an application to take some 
step-in-aid of the execution of the decree 
within the meaning of the fifth clause of the 
Article. Treating the application to the 
Court in this case as an application to send 
the necessary documents to the Travancore 


Court, I think it did not niake a fresh starting 


point under the Article.’ 


With regard to the sixth clause, notice 
to show cause why the decree should not 
be executed was, no doubt, issued in the 
present case by the Court. in British India 
prior to the so-called transmission of the 
decree to the Travancore Court. That, 


however, was not, in my opinion, a notice. 


required by. the. Code of Civil Proçedure, 
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1908, «o as to bring the case within the 
Article. In the first place, the Civil Pro: 
cedure Code only extends to British India, 
and does not require any: ‘notice to be sent 
as a preliminary to the execution of a 
decree by a Court in Travancore, Secondly, 
it has recently been held by a Full Bench 
of the Caloutta Court in Ohutterput Singh v. 
Sait Sumart Mal (5), that where ithe 
transfer of the decree for execution is 
authorized by the Code, the Code requires 
the notice to be sent by the Court to 
which the decree has been transferred for 
execution. My answer to the second question 
is in the negative. + 


OLDFIELD, J.—I respectfully agree with 
the conclusion that our Courts are entitled, 
in the exercise of the inherent powers 
recognized in section 151 of the Code of 
Civil Procedure, to send the requisite 
documents to Courts in Foreign States, with 
which the necessary arrangements have 
been made, and, therefore, _to entertain 
applications asking them to do go. 

But, as the powers invoked are inherent, 
it follows that they cannot be -identified 
with any specifically conferred by the 
Code `to do what it authorizes or to 
produce any result, for which it provides, 
There can, therefore, be no question of the 
isssue of any notice being required by the 
Code in connection with ‘their exercise or 


of such issue as the starting point for a 
fresh period of limitation under Article 
182 (6), Schedule I, of the Limitation Act; 


and this is not affected by the fact that 
the Court executing the decree may pro- 
perly exercise its discretion with regard to 
the issue of notice to the judgment-debtor 


before deciding to use the powers in 
question. 
The remaining contention is that the 


decree-holder’s application for the sending 
of the necessary documents to the foreign 
Court affords a fresh starting point for 
limitation under Article 1*2 (5), because 
it is for the taking of a step-in-aid of 
execution. It may be conceded that the 
application is, as the Article requires, made 
in accordance with law to the proper 
Court. But, as was decided in Bhagwan 
Jeihiram v. Dhondi (6), the execution, which ia 


(6) 22 B. 83; 11 Ind. Dec. (x. s.) 637, 
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‘contemplated, :must also be in accordance 
Swith law; and 1 do not think that this 
requirement is satisfied by the fact, relied 
„on before us, that it will be in accordance 
with the foreign law | administered by the 
Court, where proceedings are to be taken. 
"The point is not, so far as we have been 
shown, covered by direct authority. Buta 
ground of decision ean be found in the 
priuciple that "the law of limitation isa 
‘law relating to procedure having reference 
; only to the lex for" and that "no Court 
1s obliged to depart from its own ' notions 
of judicial order from mere comity toany 
foreign nation.” Her Highness Ruckmaboye 
v. Lulloobhoy  Mottichund (7) and Story’s 
Conflict of Laws, 576 580. It is the British 
Court, which has to decide whether the 
«onditions postulated by the 
fulülled and on this principle it will do 
go in accordance with its own law and 
-without reference to other Codes, which 
may include provisions regarding the exe- 
tutability and methods of execution of deorees 
different from tbose in our own. It may be 
argued that the existence of such provisions 
in the foreign Code in question does not entail 
ihat they will in fact be employed or that any 
execution will take- place, which the British 
Court coula not approve and adopt. Bat 
that is beside the point, which is that 
the validity of a step-in-aid need not be 
tested, when or if any execution has taken 
place, but must be determinable, whether 
any takes place or not, with reference to 
the legality of the execution which the step 
taken is contemplated as aiding. In the 
case of transmission by one British Court 
to another, that legality could not be doubtful 
since the recipient Court could execute only 
‘in accordance with British Law. It will be 
otherwise, when (as in the present case) the 
recipient Court is foreign and it is uncertain 
whether its proceedings in execution will 
conform to that law, the only one which “dur 
‘Courts dealing with thé questión of limi- 
tation ean consider: In the absence of grounds 
for any presumption, that the foreign Court's 
proceedings in execution will be in accordance 
with the law applicable, an application to take 
a step-in-aid of them will not be one con- 
templated ; in Article 182 (5). 


(7) 6 M.I A. 284; 8 Moor. P. C. 4; 
423; 18 E. R. 884 14 E. R. 2; 97 R. R. 1, 
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For these reasons I would respectfully con- 
cur in the answers to the questions referred, 
which his Lordship the Chief Justice proposes.’ 

KoMARASWAMI SASTRI, J.—I have had the 
advantage of reading the judgments of the 
Chief Justice and Mr. Justice Oldfield, who 
agrees with the conclusion arrived at by my 
Lord. I entirely agree with the judgmenta 
and as they deal fully with all the pomis 
raised, I have nothing useful to add. 

Answer accordingly, 
v. B. P. 
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Sections 68 to 71 of the Evidence Act deal with the 
manner in which the fact of execution may be proved 
by witnesses or by admission, and have no direct 
bearing on the question as to whether the attestation- 
was according to law. The sections proceed on the 
assumption that the attesting witnesses referred to 
are attesting witnesses within the meaning of the law 
requiring the document to be attested. If the fact 
that there are any valid attesting witnesses is denied, 
it has to be proved like any other disputed fact. If 
execution is admitted, no other proof of-mere execu- 
tion is required and if the document on its face pur-' 
ports to have been attested by the required number 
of attesting witnesses, and if it is not denied that 
they were attesting witnesses, then the question of, 
valid attestation does not arise, or if it be considered 
that itarises, then the maxim “omnia presumuntur 
rite esse acta" comes in. If, however, it is denied 
that the attestation was according to law, the person 
relying onthe deed as an attested deed must prove 
this like any other fact which is not admitted. Hven 
if due attestation is not denied but evidence on the 
subject is given,.the Court cannot ignore that evi- 
dence. [p. 302, col. 2; p. 308, col. 1.] 

First appeal against the decree -of the 
District Judge, Hoshangabad, dated the 
30th: June 1914 

Mr. M. Ohuckerbutiy (with him Mr. 
Basu), for the Appellant. 

Mr. F. W. Dillon, for the Respondent. 
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for a foreclosure decree on a mortgage-deed 
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dated the 10th November 1895, for Rs. 8,000 
without interest. Thea defendant admitted 
execution of the deed but, among other pleas, 
denied that the deed was validly attested. 
The learned District Judge held that the 
deed was not attested in the manner required 
by section 59 of the Transfer of Property 
Act and could not operate as a mortgage-deed, 
but gave the plaintiff a personal decree for 
Rs. 8,000. The plaintiff appeals. 

On the plea of the defendant an issue was 
framed as to whether the deed was properly 
attested. 


The deed purports to have been attested by 
four .witnesses. Maharajshah, 4th witness 
for the defendant, Tribhuvanlal, 185 witness 
for plaintiff, one Ramlal who is dead, and 
Nandlal, 2nd witness for the plaintiff. 
The scribe of the deed is dead. Other 
witnesses aa to attestation are the plaintiff 
himself as his own 4th witness, the 5th 
plaintiff's witness Kushilal and the defendant 
himself as his own first witness. The Judge 
who decided fhe oase heard the -witnesses 


for the. defendant but his predecessor had rea” 


corded the evidence for the plaintiff. The 
3rd witness for the plaintiff's agent Munna- 
la]. deposes that the two attesting witnesses 
Nandlal and Tribhuvanlal admitted to him 
` that the defendant had signed the deed in 
their presence. I agree with the District 
Judge that no weight can be attached to this 
man’s evidence. The attesting witness whose 
signature comes first is Maharajshah who 
signed as Dewan Maharajshah and in his evi- 
dense describes himself as semindar. He 
is a:person of good social position. He says 
that he did not see the defendant execute 
the deed and the deed was brought to him 
by Seth Ramlal (not the deceased witness), 
the defendant's ager’, and he attested i$ on 
Seth Ramlal’s admission that it was all 
signed. | He does’ not remember whether 
the . defendant certainly did not sign 
in; his. 4presenoe. - The: plaintiff 38 witness 


admits that Mabarajshah' was ‘not present’ 


when the defendant executed the deed. His 
story ‘is that a servant may have been sent 
to call Tribhuvanlal, Ramlal and Nandlal 
(the other: three attesting ` witnesses), at 
any rate they were there when the defendart 
signed; that the defendant ‘signed’'thé dged 


ih their ‘presence, took it away to geb dt. 
attested by Maharajshah and brought it baok 
» 
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and then the obher three witnesses attested 
it. The witnesses according to his version 
took very little active interest in the pro- 
ceedings. He left the details to his muntm 
and father-in-law Kriparam, the father of 
the Seth Ramlal mentioned by Maharaj- 
shah. Tbe 5th witness Ktushilal tells 
much the same story. He does not remember 
how three attesting witnesses happened fo 
be there. The defendant deposes- that when 
he signed no attesting witnesses were present 
and the 5th min Khushilal was not pre- 
sent. He, he wonld seem to imply, left the 
deed with the plaintiff after signing it. He 
did not see the attesting witnesses at all. 
He professes not to have known the contents 
of the deed and is not a satisfactory witness 
any more than the plaintifi himself is. 
There is no real guarantee that the Sth wit- 
ness Khushilal was present. He says he and 
his master had gone to the shop of Balkrishna 
Seth when the deed was signed and that. 
Tribuvanlal and Ramlal were there already 
before the arrival of the defendant and the 
seribe. This story does not square with the 
story of any of the other witnesses. The 
first witness Tribhuvanlal said in examination- 
in chief that he and the other two signed 
after seeing the defendant sign. In cross- 
examination he at first said that he had 
arrived after the defendant had signed and 
then that he saw the defendant Narayan- 
shah sign. Finally when examined by the 
Court he said what really happened was this. 
He was called from the neighbouring shop of 
his master after the deed had been executed 
and signature of Maharajshah affixed ‘and 
he then attested the deed. Nandlal P. W. 
No. 2 says that he arrived after the sign- 
ature of Maharajshah and the other two 
attesting witnesses and attested becanse he 
was asked to. The defendant was pointed 
out to him as the person who had executed 
the deed, Ramlal was present when he attest- 
ed bat not Tribhuvanlal The witness is 
quite positive and unshaken in his” evi- 
dence. ` There is also some evidence that 
Tribhuvanlal and Nandlal have beer won 
over by the plaintiff, but this evidence carries 
no weight. The witnesses do support the 
plaintiff to this extent, that they saw the 
‘which is not the 


defendant's ease, « 63. c ux oes 


On the above evidence r àm asked by the 
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learned Counsel for the appellant to hold 
that at least two of the attesting witnesses, 
Tribhuvanlal and Ramlal, were present when 
the defendant executed the deed, even if 
Nandlal, who cannot know what happened 
before he arrived, were not. But I cannot 
possibly draw this conclusion from the evi- 
dence. The maxim “omnia preesumuntur rite 
esse acta” can have no possible ‘application 
in this case, because of the manner in which 
it is admitted, that Maharaj  Singh's 
signature was obtained. The presumption to 
be drawn from the document itself would 
be that the three last attesting witnesses 
signed in similar circumstances to Maharaj 
Singh, and this. view is supported by the 
attesting witnesses themselves. The plaint- 
iff’s story to account for the three last 
attesting witnesses having seen the defend- 
ant sign, although the first did not, is a 
most improbable one. If the burden of prov. 
ing due attestation lies on the plaintiff, 
then I agree with the District Judge that 
he has failed to prove it, indeed the evi: 
dence leads to the conclusion that the deed 
was not attested according to Jaw. At the 
time of the execution it was not known that 
attesting witnesses were required to witness 
the actual signature of defendant; it was 
quite usual to attest on an acknowledgment 
of execution. 


lt is argued, however, for the appellant, 


that the defendant having. admitted in his 
pleadings in the suit thatthe had executed 
the deed, it was not necessary for the plaint- 
iff to prove due attestation, or at any rate 
it lies on the defendant to prove that the 
document was not duly attested, by reason 
of the provisions of section 70 of the Evi- 
dence. Act, which -runs as follows: — 

"The admission of a party to an attested 
document of its execution by himself shall 
be sufficient proof of its execution as against 
him, though it be a document required by law 
to be attested.” 


Section 70 must be read with section 68, 
which runs;— 

"If a document is required by law to be 
attested, it shall not be used as evidence 
until one attesting witness at least has been 
called for the purpose of proving its execution, 
if there be an attesting witness alive, and 
subject to the process of the Court and 
capable of giving evidence." 
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Sections 69 and 71 provide for contin- 
gencies which do not exist in this case: 

In Abdul Karim v. Salimun (1) it was 
ruled that the -word "admission" in section 
70 of the Evidence Aet relates only to the 
‘admission of a party in the course of the trial; 
and not to the attestation of a document on 
the admission of the party executing it, or to 
an admission otherwise than ab the trial, 
views affirmed by this Court in Pandurang 
v. Balaji \(2) and Budha v. Sarwan (8). 
With reference to this case Messrs. Wood- 


roffe and Ameer Ali in their notes to 
section 70 of the Evidence Aot observe: 
“It seems to have been assumed...that 


provided the admission (of execution) was 
made during the course of the trial it 


would have the effect hére submitted,” 
namely, that the admission of a party 
during the course of the trial will dis- 


pense with the necessity of calling attesting 
witnesses. The defendant, however, in that 
case denied execution, he did not admit exe- 
cution and deny that the deed was attested 
according to law. The observation of the 
commentators is not based even on an 
obiter dicium and the judgment does not 
really conflict with the following observa- 
tions in Jogendra Nath Mukhopadhya v. Nitai 
Ohurn Bundopadhya (4):— 


“Now, although, no doubt, as the 
learned Vakil for the appellant contends, 
seotion 70 of the Evidence Aot is not 
sufficient to dispense with the necessity 
of proof of attestation by two witnesses 
to make the  mortgage-bond valid under 
section 59 of the Transfer of Property 
Ast, the only effect of section 70 being 
to. make the admission of the executant 
sufficient proof of execution, yet the facts 
found, namely, that the mortgage-deed, on 
the tace of it, shows that it was duly 
signed by two witnesses able to read and 
write and that it is a valid document, 
although the writer of it has falsely 
denied execution of it'in his presence, are 
sufficient, in our opinion, to warrant the 
conclusion that the requirements of section 
59 of the Transfer of Property Act... have 
been satisfied.” 


(1) 27 C. 190; 14 Ind. Dec. (N. s.) 125. 
(2) 14 C. P. L. R. 42; . 

(8) 11 Ind. Cas. 689; 7 N. L. R. 85. 
(4) 7 C. W. N. 884, 
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In the absence of good .evidence that 
the attesting witnesses had not seen the 
-executant sign, the learned Judges held 
there was .a presumption of valid attesta- 
tion. The ruling in Jugendra Nath Mukho- 
padhya v. Nitai Churn Bundopadhya (4) 
is in fact to the same effect as those in 
Musammat Jhama v. Deobur (5) and “Seth 
Mulchand v. Musammat Janki (6!, I do 
noi think the learned Judges intended to 
lay down the rule that when the defendant 
admits execution and does not plead that 
the attestation was not according to law, 
it,is necessary to call attesting witnesses 
as provided in section 68, irrespective of 
section 70. : The case before them was 
‘one where-witnesses to attestation had been 
called and attestation according to law had 
been denied. In Nund Kishore Lal v. 
Kanee Ram Tewary (7) the execution of 
the deed had: not been challenged. In 
Musammat Jhama v. Deobus (5)—in which 
some of the mortgagors admitted and 
some. denied execution and evidence was 
given on the subject of attestation—Drake- 
Brockman, A. J. C., in holding that the 
burden of. proving due attestation lay on 
the mortgagees, observed:— 

“It is contended on behalf of the mort- 
gagees that section 70 of the Indian Evi- 
dence Act is inconsistent with their being 
required to do more than prove execution 
by tke mortgagor of a deed which purports 
on its face to have- been attested I see 
no such inconsistensy. Execution of a deed 


to whose validity attestation is essential 
designates the whole operation, including 
both the signature of the -party and the 


attestation of the subscribing witnesses: 
per Lord Brougham in Casement v. Fulton 
(8). In section 70 the expression ‘execution 
by : himself’ is evidently distinguished from 
that execution by witnesses, which is 
known as ‘attestation.’ The section lays 
down no rule as to the burden of proof, 
but ina particular class of cases makes 
proof of partial execution adequate as proof 
of complete execution." 


. 895. 
. R. 19; 8 Moore P. C. 180; 13 E. R. 
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The learned Additional Judicial Comriiis- 
sioner was dealing with the question of 
burden of proof in a case in which exe- 
cution had ‘been denied by some of the 
mortgagors, and the question raised in this 
appeal was not directly before him. I do not 
understand the last sentence quoted to mean 
that in a case in which execution was 
admitted but due attestation denied, ad- 
mission of execution made it unnecessary for 
due attestation to be proved. I may remark 
that the provisions of section 70 find no 
place in the English Law, according to 
which the attesting witness must be called 
even though the deed be one the execu- 
tion of which is admitted by the party to 
it. The appellant. relies on the following 
observations of Woodroffe and Ameér Ali 
under section 70:— 

‘Attestation is only a form of solemn 
proof required in certain contested cases 
by special Legislative Hnactment, and it is 
diffieult to understand why witnesses should 
be called to prove a document against a 
party who formally admits that it isa valid - 
document as against him.” 

If a party admits execution but denies 
lawful attestation, he cannot be said to 
admit that it is. a valid document, and I 
do not see how the above observations help 
the appellant. 

A careful study of the provisions of the 
Evidence Act, read with section 59 of the 
Transfer of Property Act, leads me to the 
following conclusions, it being ‘understood 
that attestation means attestation’ by a 
person who has seen the executant sign. 
Section 58. of the Evidence Act provides 
that no fact need be proved which is ad- 
mitted at. the hearing, but this rule is con- 
trolled by section 68, which enacts that if 
a document is required by law to be attested, 
it shall not be used as evidence unless one 
attesting witness at least is called to prove its 
execution. Thus a mortgage-deed could not be 
sued upon, even if its execution is admitted, 
unless it is proved in the manner provided by 
section 68, were it not for section 70, which 
re- establishes the effect of section 58 which 
would otherwise be overriden by section 
68. Sections 68 to 71 deal with the manner 
in which the fact of execution may be 
proved by witnesses or by admission, and 
have no direct bearing on the question ag 
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to.whether the attestation was ascording -to 
law. The sections proceed on the assump- 
tion that the attesting witnesses referred 
to are attesting witnesses within the meaning 
of the law requiring the document to be 
attested. If the fact that there are any 
valid attesting witnesses is denied, it has 
to be proved like any other disputed fact. 
If execution is admitted no other proof 
of mere exeoution is required, and if the 
document on ‘its face purports to have been 
attested by the required number of attested 
witnesses, and if it is not denied that they 
were attesting witnesses, then the question 
of valid attestation does not arise, or “af 
it be considered that it arises, then the 
maxim "omnia “presumuntur rite esse acta” 
comes in. If, however, it is denied that the 
attestation was according to law, the person 
relying of the deed as an attested deed must 
prove this like any other fact which is not 
admitted. Even if due attestation is not 
denied, but evidence on the subject is given, 
the Court cannot ignore that evidence. In 
Pandurang v. Balaji (2), Ismay, J.C., observed: 
“The argument that the admission of 
the defendants did away with the necessity 
for proof is not to the -point. It may 
have been unnecessary in the’-present case 
to call the attesting wibnesses, “but when 


they twere called, and ‘when they ‘disclosed ` 


the fact that their attestations were not 
such as are. required .by law, the Court 
was, I think, bound to take judicial notice of 
the ‘statutory provisions contained in thé 


Transfer of Property Act.” "^i 


In the present case the fact that the doon- 
ment was attested according to law was denied, 
and was put inissue, and some of the so-called 
attesting witnesses were called. Jn such a case 
due attestation is either proved or not proved, 
which necessarily involves evidence by the 
attesting witnesses regarding execution, and in 
either event there is no scope for the 
application of section 70. There oan be no 
düe attestation without execution and if 
due attestation is not proved or disproved, 
the fact of execution is of no avail, so 
far as the validity of the deed asa mortgage- 
deed is concerned. As I haye held that 
attestation according to law has not been 
proved the admission of execution does 
not help the appellant, and the appeal must 
he dismissed. 
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The defendant-respondent has filed a 
cross-objection against the personal decree 
for Rs. 8,000, All that the District Judge 
says in this judgment is that the deed 
contains a clear personal covenant to pay. 
The relevant passages in the deed have been 
translated as follows:— 

"In lieu of the said sum of Rs. 8,000 
I have mortgaged to you without possession 
the sixteen annas of the inferior proprietary 
right of Mauza Pandi—in short the whole 
area within the boundaries of the sixteen 
annas of  Mauz:i Pandi, Tahsil Sohagpur, 
District Hoshangabad, laying down the stipu- 
lation that the same shall continue under 
mortgage til the liquidation of the amount 
specified above. The-condition of the deed 
is that I will pay the sum of Hs 8,000 
without interest in a ‘lump sum on nuti 
Baishakh Sudi15,.Sambat 1970, and in default 
of payment in a lump- of the said ‘sum at 
the stipulated time, the entire sixteen annas 
of Maw:a Pandi including all the rights 
and privileges -referred to above shall stand 
foreclosed in favour of the said Seth. 
Thereafter I shall: have no right whatever 
io the mortgaged mauzz, which . will 
then stand foreclosed.. «As you are in posses- 


‘sion till th&'end of Sambat 1971 by virtue 


of the theka, you mày,- after’ foreclosure, 
hold possession for ever as inferior proprietor 
in my place.” 


In the very recent ‘case of Govind v. 
Jagannath (9) it was held by Drake-Brook: 
man, Judicial Commissioner, that, when in 
a mortgage suit the remedy of the mort- 
gagee is expressed to be foreclosure, the 
mere fixation of a date by which the mortgagor 
undertakes to pay the mortgage-money does 
not amount to a stipulation binding him 
to repay the same within the meaning of 
clause (a), section 68, Transfer of Property 
Act. I can find nothing in the stipulations 
in the present mortgage-deed to distinguish 
it from the mortgage. in that oase, in 
which the mortgagees relinquished their 
mortgage right. In that case as in 
this the mortgagors undertook to pay on a 
given date and in this case as inthat one 
remedy only, foreclosure, is expressly named, 
and foreclosure is the sole remedy for 


. (8) 38 Ind. Cas. 163; 12 N. L. R, 19, 
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default. There is nothing in the deed to show 
that any otHer remedy was intended to be 
available. ! 

The result is that the plaintiff's appeal 
is dismissed with costs, Asa result of the 
cross-objection the plaintiff’s suit is dis- 


missed with dosta of the lower Court and , 


with: costs of the cross-objection in this 
Court, 
Appeal dismissed; Cross-objection allowed, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
MiscELLANEOUS Civiu Appeat No.14-B or 1917. 
August 23, 1917. 

Present:— Mr. Mittra, A. J. C. 
WITHOBA AND ANOTHER— DEFENDANTS 
Nos. 2 AND 3—APPELLANTS 
Versus 
WAMAN AND ANOTHER— P LAINTIFF AND, 
DEFENDANT No, 1——RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XLI, rr, 28, 
83— Appeal — Remand —Re-trial, whether can be ordered 
ahere suit mob decided on preliminary poini— Court 
Fees Act (VII of ‘Y8%0), s. 18—4Appeal — Refund of 
Court-fee, when to be ordered. 

It can no longer be argued under the new Civil 
Procedure Code that there is no power to order a 
re' trial except in a case where a Court of first instince 
has decided a suit on a preliminary point. It is per- 
missible to a, Court of first appeal to order a re-trial 
in exceptional circumstances. 

Jagannath v, Maruti 86 Ind. Cas. 241; 12 N. L. R. 
126, Abdul Karim Abu Ahmed Khan v. Allahabad 
Bank, .Lid., 41 Ind. Cas. 598; 21 C. W. N. 877; 26 €. 
L. J. 49, relied upon. , 

An Appellate Court remanding a case isnot justified 
in ordering refund of Court-fees except where the 
‘decision of the Court of first instance has been on & 
preliminary point only. 

Second appeal from the decree of the 
District Judge, Amraoti, in Appeal No, 334 of 
1915. . 

The Hon'ble Mr. 
Appellants. 

Mr M. V. Joshi, for the Respondents. i 

JUDGMENT. — This is an appeal from an 
order under Order XLT, rule, 23, and the sole 
ground upon which the order of the lower 
Court is questioned is that it is not justified by 
the Civil Procedure.OCode; :Lhe-propriety 


M. R. Dizi, for the 
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of the order, however, has not been called in 
question either. in the grounds of appeal 
or in argument .before us. The District 
Judge finds that the pleadingsin- this case 
were imperfect and considers it necessary 
to have further pleadings taken. He also 
finds that certain issues which were frdmed 
were not tried, In these ‘circumstances he 
has ordered a retrial. I think it can nó 
longer be argued under the new Code that 
there is no power- to order a retrial except 
in a case where a Court of first instance 
has decided a suit ona preliminary point. 
Section 564 of the repealed Code has not 
been re-enacted. In Jagannath v, Maruti (1) 
16 has been considered that itis permissible 
to a Court of first appeal to order a retrial in 
exceptional circumstances. This view is in 
accordance with a decision of the Full 
Bench of the Calsutta High Court in Abdul 
Karim Abu Ahmed Khan v. Allahabad 
Bank, Lid, (2). The order of the lower Court, 
therefore, can not be questioned before me on 
the ground mentioned in the memorandum 
of appeal. : : 

I must, however, d the attention of 
the learned District Judge to the ruling 
in Jagannath v. Maruti (1) above cited, in 
which’ it has been clearly pointed ont that 
a Court is not justified in ordering refund 
of Court-fees, except where the decision of 
the Court of first instance has been’ on a 
preliminary point only. I have no power to 
set. aside the order regarding refand of 
Court-fees, but the District Judge will bear 
in mind in ordering future orders of remand: 
The appeal is dismissed with costs. 


Appeal dismissed, 
(1) 36 Ind. Cas. 241; 12 N. L. R. 126. 
(2) 41 Ind, Cas. 598; 21 C. W. N. 877; 26 C. L1. J. 
49, ' 
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CALCUTTA HIGH COURT: 
FULL BENCH.’ 
Crima Revisions Nos. 13 To 18 oF 1917. 
ES June 15, 1917. 

Present: —Sir Lancelot Sanderson, Kr., 
Chief Justice, Justice Sir John Woodroffe, KT., 
Justice Sir Asutosh Mookerjee, KT., 
Mr. Justice Fletcher and Mr. Justice 
Richardson, 

AMRITA LAL BOSE ayp OTHERS — 
PETITIONERS 
versus 
Tur CORPORATION or CALCUTTA— 


: QOpposiTe Panty. 

Calcutta Municipal Act (III B C. of 1899, 5. 661— 
Bye-laws:Nos. 88 and B5, construction of— Breach of Bye- 

aw No. 82—Several liability of offenders. 

Per Curiam.~— Bye-law No. 85 under the Calcutta 
Municipal Act is not ultra vires and by the express 
terms of that bye-law each of the persons who jointly 
commit a breach of Bye-law No. 83 is lable to be 
fined to the extent of Rs. 20. (p $14, col. 2.] ; 

Each of the persons-who have jointly committed a 
breach of Bye-law No.85 under the Caleutta Municipal 
Act is, upon conviction, liable to be punished with 
the maximum amount of the prescribed fine, regard. 
less of the number of persons who: may have been 
associated with him in the commission of the breach. 
Lp. 323, col. 1.] 

Per Mookerjee, J. : 
law, all who participate in the commission- of an 
offence are severally responsible, as though -thè 

offence "were committed by each.-of them acting 
alone; consequently, although as joint actors in the 
commission of the crime, they may be jointly tried 
and convicted, each must be separately punished as 
if ho had committed the offence alone. [p. 317, col, 1.] 


FACTS appear from 40 Ind.’ Cas, 822, the 

judgment and the following 
, ORDER OF RÉFERENCE TO A 
. FULL BENCH. 

I RURON, J.—(March 30, :1917.)— These 
six Rules were issued at the instance of three 
petitioners Amrita Lal Bose, Hari Prosad Bose 
and Dasu Charan Neogi. These three persons, 
it is admitted, are the oo-sharer owners of a 
Theatre. known as the Star Theatre situated 
in Cornwallis Street in the town of Calcutta 
and each, it appears, takes an active part 
in the management thereof. 

On the 2nd, 5th, 6th, 9th, 12th and 
13th November the performance at this 
Theatre was continued beyond the hour of 
l am. Six prosecutions were; therefore, 
instituted against the petitioners, who in 
each case were convicted on admissions made 
on behalf of all by their authorised agent, 
and sentenced each to pay a fine of Rs. 20, 


20 


. —As a general principle of criminal 
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In aoh dase an application was made 
to this Court on the 2nd of January 1917 
and the six Rules now before us were 
issned, calling-upon the Municipal: Magis- 
trate and the Chairman of tbe Corporation 
ío'show cause why in each case tbe sentences 
complained of should not be modified, 

By section 559 of the Caleutta Municipal 
Act, 1899, clause (52), it is provided. that 
the General Committee ‘may make bye-laws 


for the regulation of theatres and other 
places of public resort, recreation or 
amusement, ` 


In section 561 it is next enacted that in 
making a bye-law under section 559, the 
General Committee may provide that a 
breach of it shall be punishable with fine 
which may extend to Rs 20. Of the bye- 
Jaws made by the General Committee under 
seation 559 (52), the 83rd provides with 
a certain exception which has no application 
here, that no performance shall be continued 
later than 1 a. x. -Tbe peralty is to ‘be 
found in the 5th bye-law which ‘says, 
"Every person guilty of a breash of any 
of these bye-laws shall be punishable 
with fne which may extend to Rs. 20." 

Thus in each of ‘the six Rules the only 
question is whether in view of the 
provisions of section. 561 of the Act” the 
imposition of a fine of Rs. 20 on each of. 
the three petitioners, Ze, of a fine or 
fines exceeding in the aggregate Rs. 20 is 
authorised by law. 

This same question, I may now Ghaarve: 
arose- in Criminal Revision No. 1215 of 
1916.* In that ease the conviction was in 
respect:of an offence committed by:the same 
three petitioners on the 3rd of September 
1916. The Rule then issued at their instance 
was obtained on the lst of December and 
eventually game on for hearing on the [8th 
of January. The Judges (Chaudhuri, J., 
and myself) having differed in opinion 
the case was referred to Chitty, J., who. 
in agreement with Chaudhuri, J., delivered. 
judgmenton the.19th of February, holding that 
&.fine or fines exceeding Rs. 20 in the aggregate: 
were not.permissible. When on the. 13th. 
Maroh the present ‘Rules came on for 
hearing before the Bench as now constituted, 
learned Counsel (Mr. K. N. .Chaudhuri). 

*Seé Amrita Lal Bose v. Chairman of ‘the Corporation’ 
of Calcutta; 40 Ind. Cas. 322; 21 C. W, N, 1000; 26 C. 

L. J. 29; 18 Cr. D, J, 074—Ed. 
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appearing for the petitioners contended that 
we had no jurisdiction to hear them. This 
contention appeared to resolve itself into 
two branches, the first being that we were 
bound by the desision of Chitty and 
Chaudhuri, JJ., in Revision No. 1215 
of 1916. That, however, is not so. On 
the 18th of January there was but one 
Rule, or case No. 1215, before the 
Court. No reference was made at the 
hearing to these later Rules, and in 
fact at that time the returns to these 
Rules and the explanation or statement 
which, under section 441 of the Code, the 
Magistrate is entitled to submit, had not been 
received. No doubt it was open to the 
petitioners orto learned Counsel appearing 
on their behalf to apply that the hearing 
of the first Rule should be postponed until 
the later Rules could be heard with it. 
But this course was not taken and the only 
case heard on the 18th January and decided 
by Chitty and Chandhuri, JJ., on the 19th 
of February was Criminal Revision No. 
1215 of 1916. It cannot be questioned 
that any Divisional Bench of this Court may 
differ from any other Divisional Bench on 
a question of lawand in these cases, the 
question involved being one of great 
public importance, we both felt that we 
ought not to follow. the. previous decision 
without further examination of the grounds 
on which it was based. 

It was next contended that as one of the 
Judges composing the present Bench (7. e., 
myself) was one of the Judges who had 
heard Revision No. 1215 on the 18th 
January and had then expressed an opinion 
contrary to the decision ultimately arrived 
at, the Bench soconstituted had no jurisdiction 
to hear the present Rules. This appears 
to be a novel doctrine, which if given 
effect to would dislocate the business of 
this Court. An examination of the con- 
stitution of the Full Benches formed from 
time to time will show that an expression 
of opinion by a Judgeon a question of law 
does not debar him from hearing and dealing 
with the same question on a subsequent 
occasion. I need refer only to the recent 
Full Bench which decided Criminal Revision 
No. 848 of 1916 [Oharu Ohandra Majumdar 


v. Emperor (1)] on the 4th of December 
(1) 37 Ind. Oas, 145; 210. W. N. 320; ?5 C. L, J. 
165; 18 Cr. L. J. 81; 44 C. 595. 
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last and to the Full Bench [Queen- Empress 
v. Sri Churn Ohungo (2)] which on the 
20th of December 1865 overruled the decisioa 
of Petheram, C. J., and Beverley, J., in the 
case of Prosonno Kumar Patra v. Udoy 
Sunt (3) decided on the 30th of April of 
that same year. 

No doubt if learned Counsel appearing 
on behalf of the petitioners had felt 
genuinely embarrassed in his argument 
by the composition of the Bench, it was 
open to him to represent this to the Court 
and to apply with the courtesy due to 
the Bench that we should move his 
Lordship the Chief Justice to transfer 
these cases to some otber Bench. To such 
an application so made we would have lent 
a ready ear. But this course was not taken, 
and to à claim advanced as of right, advanc- 
ed too with unbecoming heat and discourtesy, 
we could not accede. 

Having made his observations on the 
question of jurisdiction, learned Counsel 
next intimated that he did not propose to 
argue the matter further and on the 
merits, therefore, we have not had the 
benefit of his assistance. 

We may now return to the question of 
law involved in the present Rules. Mr. 
Manmatha Nath Mukherjee, to whom we, 
are much indebted, appearing for the 
Corporation, has placed before us all the 
authorities on which, so far as can 
be gathered, the petitioners rely. The 
following English cases have been re- 
ferred to: Ree v. Olark (4), Reg. v. Dean 
(5), Reg. v. Idttleciild (6) also Orepps v. 
Durden (7). The only Indian authority 
cited in this connection was the case of 
Reg. v. Showdar Ghenar (8), but my atten- 
tion has since been drawn to the case of 
Gungadhur Sahoo, In re (9). In Reg. v. Showdar 
Ghenar (8) decided in 1870, Westropp, C. J., 


(2) 22 C. 1017; 11 Ind. Deo. (N. s.) 676. 

(3) 22 C. 669; 11 Ind. Dec. (N. s.) 446. 

(4) (1777) 2 Cowp. 610; 98H. R. 1267. 

(5) (1843) 12 M. & W. 39; 18 L.J. Ex. 33; 162 E. 
R. 1102; 67 R. R. 248. 

(6) (1871) 6 Q. B. 293; 40 L. J. M. C. 187; 24 L. T. 
233; 19 W. R. 748. 

(7) (1777) 1 Smith's L. C. 657; (Seventh Ed., P. 651) 
2 Oowp. 640; 95 E. B. 1283, 

(8) 1 B. H. C. R. Or. 39, 

(9) 22 W. R, Or. 9. 
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elaborately discussed the earlier English 
cases, and following apparently the cases of 
Reg. v. Rowan McNaghten (10), Heg. v. Bleasdale 
(11), Hardyman v. Whitaker (19) and. Partridge 
v. Naylor (18), held that on the language of 
Regulation X XI of 1827, section 4, only one 
forfeiture of double the amount of the 
duty plus double the value of the opium 
in question had been incurred. It is not 
for me to question the decision of a Full 
Bench of the Bombay High Court on & 
Bombay Regulation, but it may be noticed 
that in the case of Reg. v. Vakhatchand (14) 
au earlier Full Bench consisting of six 
Judges of the same Court had taken the 
contrary view. For present purpose it is 
sufficient to observe that the Regulation 
under consideration in both the Bombay 
cases above referred to was of a date long 
prior to the enactment of the Indian Penal 
Code in 1860. Similarly the case of 
Gungadhur Sahoo, In re (9) was decided.on the 
language of section 17 of Bengal Act VII of 
1864, while the definition of offence (section 
40 of the Code) was not extended to acts 
punishable under local or special laws until 
1870 by Act XXVII of that year. Moreover, 
the deoision in Gungadhur Sahoo, In re (9) 
appears to have proceeded in part on the fact 
that the two persons convicted in each of the 
two cases then in question were master 
and servant and on the view that the 
custody of the servant (whom the Court 
acquitted) was the possession of the master. 

In the view I take, the English cases, 
in so far as they discuss the distinction be- 
tween offences single (or joint and indivisi- 
ble) in their nature and offences several in 
their nature, are of no authority here in 
India. 

But the general rule, and, in my opinion, 
the only general rule laid down in these 
cases, and also in the case of Beg. v Showdar 
Ghenar (8), is that in each case tho question 
must be determined by the language of the 
particular Statute. That rule is equally appli- 
cable in England and in India. 


(10) (1845) 9 Ir. L. R. 93. 

(11) (1792) 4 T. R. 809; 100 X. R. 1314. 

(12) (1849) 2 Hast 573n; 102 E. R. 489. 

(13) (1598) Noy 52; 74 E. R. 1021; Moore (K. B.) 
453; 72 E. B. 689; Goulds. 145; 75 H. R. 1054; 
Oro. Bliz, 480; 78 E. R. 731. 

(14) 1 B. R. O. R. 60. 
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Here, therefore, we have to construe 
section 561 of the Calcutta Municipal Act, 
and that Act is again to be read in the 
light of Bengal General Clauses Act, I of 
1899, and also in the light of certain 
sections of the Indian Penal Code which, as is 
well known, was intended to replace the pre- 
existing Criminal Law. 

It cannot, we think, be questioned that 
the breach of a bye-law made under 
the provisions of the Calcutta Municipal 
Act isa “thing punishable” under a special 
or local law. To things so punishable, 
section 40 of the Code, as amended by 
Act XXVII of 1870, extends the provisions 
inter alia of section 109 of the Code. Simi- 
larly section 3, clause (1) of the Bengal 
General Clauses Act, we may observe, 
provides that unless there is anything 
repugnant in the subject or context the 
word ‘abet’? shall have the same meaning 
as in the Indian Penal Code. Section 109 
of that Code provides in substance that 
whoever abets any offence shall be punished 
with the punishment provided for the 
offence. Persons who in concert commit 
an offence are treated each as having abetted 
the other. That is the case here. The 
three petitioners, the oco-sharer owners and 
managers of this Theatre, it has been found, 
combined to continue the, performance on 
the nights in question beyond the closing 
hour. They acted in concert, and there is no 
suggestion that in keeping the Theatre 
Open anyone or two of them acted in defi- 
ance of the wishes of the others. 

In my opinion, therefore, having regard 
to the provisions of sections 40 and 109 
of the Indian Penal Code, they are indi- 
vidually liable to the full penalty provided 
for the offence. 

Apart, however, from the sections of 
the Indian Penal Code which, in my 
opinion, are applicable and, therefore, must 
be applied, on the language of the section 
itself, I come to the same conclusion. The 
breach of a bye-law is an offence. The 
section (section 561) provides in effeot 
that this offence " shall be punishable 
with” fine which may extend to Rs. 20, 
There is nothing unique in this language. 
In .seotion 40 of the Indian Penal Code 
an offence is spoken ofas a “ thing made 
punishable by” or “ punishable under the 
Code or a special or local law", as the 
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case may be, Similarly, seotions 64 and 
67 speak of “offences punishable with fine” 
or "imprisonment " and so forth, but when 
we come to the operative or punitive sections 
punishment for each individual offender is 
provided. In this connection the Criminal 
Procedure Code and also some other special 
laws may be referred to. I need not, how- 
ever, elaborate this argument. In my opinion 
when the section provides that the offence 
consisting in the breach of a bye-law shall 


be punishable with fine which may 
extend to Rs. 20, it means and provides 
hat such offence in every individual 


offender guilty thereof is punishable to that 
extent, 

The -last contention put forward in the 
application of the petitioners is that they 
being joint owners of the Theatre in 
question are “one person ” for the purposes 
and within the meaning of the 83rd and 85th 
bye-laws. 

This contention appears to be based on 
the Bengal General Clauses Act, section 3, 
clause (32), which says that unless there is 
anything repugnant in the subject or con- 
text, “peraon”™ shall include any company 
or association or body of individuals, whether 
incorporated or not. On this definition it 
may be that where rights are specially 
conferred or obligations specifically imposed 
upon the ‘owners’ of premises these three 
co-owners are for such purposes to be 
considered asone. But here the case appears 
. io me to be different. A breach of this 
- bye-law, wbich consists in the continuance 
of a performance beyond a stated, hour, 
may, I venture to think, be committed 
by the individual actor, the manager, the 
proprietor and by all aiding and abetting 
them in the continuance thereof. Further 
under the definition on which reliance is 
placed three persons can be treated as one 
only when there is no repugnancy in the 
subject or context. Here and in Indian 
penal legislation in general, in my opinion, 
there is such repugnancy, and in further 
support of this view I should refer to section 
26 of the Bengal General Clauses Act, 
which provides inter lia that in the absence 
of express provision to’ the contrary section 
64 of the Indian Penal Code "shall apply” 
to all fines imposed under any Bengal Aot. 
Section 64 of the Code provides that in 
every case of an offence” punishable with 


fine only, it shall be competent , to the 
Court to direct that in default of payment 
the offender shall suffer imprisonment. No 
doubt in the case of Basanta Kumari Devi v 
Corporation of Calcutta (15),a Bench of this 
Court held that in the case of the bye-law 
then before them imprisoument could not be 
imposed. But with all respect to the learned 
Judges who so desided, [ am unable to 
agree in the view which then found fayour. 
Neither in that case nor in this does the 
Act or bye-law containany express provisiou 
to the contrary, andI am, therefore, of 
opinion that that case was wrongly desided, 
and in this connection I may refer ‘to the 
case reported as Lakmia, In re (16) 
Further the case of Basanta Kumari Devi 
v. Corporation of Calcutta (15) may be dis- 
tinguished inasmuch as the Court was 
there dealing with a continuing breach. 

The liability of the offenders to imprison- 
ment would seem to negative the contention 
that three offenders can be held to constitute 
one person. 

To sum up, Iam of opinion that when 
section 561 of the Caloutta Municipal Act 
provides that a breach of a_bye-law shall 
or may be punishable with fines which 
may extend to Rs. 20, it provides that the 
offence shall be so punishable in each 
and every individual cffender, that bye- 
law 85 is, therefore, not ultra vires, and that 
three offenders cannot be considered to be 
one person within the meaning and for the 
purposes of the section and of the bye-laws 
now in question. 

I am, therefore, of opinion that the present 
Rules should be discharged. 


Newsoutp, J.—The question that arises 
in these Rules is whe:her the Magis- 
trate had power to impose on each of 
the three petitioners the full penalty provided 
by law for the breach of a bye-law of the Calcutta 
Municipality. The same question arose re- 
cently when the same petitioners were con- 
victed of a breach of the same bye-law, and it 
was held:by OChitty and Chaudhuri, JJ., 
Teunon, J., dissenting, that thé total amount 
of the fines imposed on the petitioners 
could not exceed the sum of Rs. 20, the 
full penalty provided for the offence, ` When 
these Rules came up for hearing, the 


a5) 11 Ind. Cas. J43; 16 C. W.N. 906; 12 Cr. L. J. 
375 


(16) 18 B. 400; 9 Ind. Deo. (x. à) 775. 
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learned Counsel for the petitioners contended 
that this previous decision was binding on 
us and we must make these Rules absolute 
and had no jurisdiction to do otherwise. 
He refused to assist us by arguing in 
support of these Rules or in reply to the 
& guments of the learned Pleader for 
the respondent in support of our having 
jurisdiction. On this point, I think it 
unnecessary to edd anything to the remarks 
of my learned brother, with which {entirely 
agree. 

The offence of which the petitioners were 
convicted on their plea of guilty was breach 
of Bye-law No. 83 duly made by the General 
Committee of the Caleutta Municipality, 
under section 559 (52) of the Caleutta Muni- 
cipal Act, III (B. C.) of 1899. This bye-law 
is as follows:— 


“Hour of closing Theatres. No perform- 
ance shall be continued later than! A.M. unless 
with the particular permission of the Chair- 
man for any particular oseasion.”’ The 
penalty clanse of these bye-laws made under 
rection 561 of the same Act is to the 
following effect: —“Every person guilty of a 
breach of any of these bye-laws shall be 
punishable (a) with fine which may extend 
to Rs. 90 , . ™ It is unnecessary 
to quote the remainder of the clause which 
relates to continuing breaches. To me it 
seems ‘perfectly olear that under this penalty 
clause each of the petitioners who has 
committed a breach of Bye law No. 83 is pun- 
ishable with a fine of Rs. 20. I will consider 
later the question whether this penalty 
clause is ultra vires, Assuming that ib is 
not, I find myself unable to agree with 
my learned brother Chitty, J., that the 
dictum of Lord Mansfield in Rez v. Clark 
(4) supports the contention of the petitioners 
in the present case. This case and oiher 
English cases on the point are discussed by 
Westropp, C. J., in Reg. v. Showdar Ghenar (8). 
He states: “The English decisions would appear 
to show (1) that if the penalty be imposed 
by an Áct of the Legislature upon each person 
convicted, even where the offence would in 
its nature be single, or (2) if the quality of 
the offences be such that the guiltofone person 
may be distinct from that of the. others, in 
either of these cases the penalties are several.” 
Now in Bez v. Olark (4) Mr. Baller in 
support of the Rule argued “only one penalty 
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can be recovered.” For it is not said 
“that every person offending shall for 
every such offence forfeit” but "if any person 
or person, shall, etc., the party or parties 
shall for every such offence forfeit and 
lose $40." Lord Mansfield in his judgment 
did not diseuss that argument, but discharged 
the Rule on the ground that the offence in that 
ease was in its nature several and not 
single, There is nothing inhis judgment to 
contradict the first’ portion of Lord Wes- 
tropp’s concise statement of the effect of the 
English decisions, namely, that even where 
the offence would in its own nature be 
single, the penalties are serveral if the 
penalty be imposed by an Act of the 
Legislature on each person convicted. I 
have considered the English cuses referred 
to in Reg. v. Showdar Ghenar (8) and cannot 
find any of them contradict the rule that 
where the enactment makes "every person” 
penalty, separate 
penalties can be imposed on each person, 
The only case that seems at all to support 


the petitioners’ contention is Partridge 
v. Naylor (18), in which in spite 
of the words of the Act making “evey 


person offending" liable to forfeit £5, it 
was held that but one £5 shall be forfeited, 
in an action against three persons. But 
as pointed out by Westropp, C. J., at pages 
46 and 47 of the report above mentioned 
[ Reg. v. Showdar Ghenar (8)] this is a very 
peculiar case and can be distinguished on the 
ground that this was a civil action by a 
private person and the penalty was of the 
nature of compensation rather than fine, 


The decision in Reg. v. Showdar Ghenar (8) 
itself does not help the petitioners. In 
that case it was held that only one penalty 
was leviable because the words of the enact- 
ment infringed (Regulation XXI of 1827, 
section 4) were not “every person shall 
forfeit” but “any person or persons” (page 
45). I$ was also pointed out in the judg- 
ment of Couch, C. J., (page 40) with wliich 
Westropp, C. J., concurred that the penalty 
not being a fixed sum but varying according 
to the. quantity of opium kept or conceal. 
ed is more consistent with its being a single 
one than with there baing several penalties, 
-L draw special attention to this remark, 
-besanse in the only ense of this Court 
-which-[ have been able to find containing a 
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reference to Reg. v. Showdar Ghenar (8), name- 
ly, Gungadhur Sahoo In re (9), that decision was 
approved on the ground that in that case also 
the sum in which the parties were liable 
to be fined was nota fixed one, being 
liable to vary according to the quantity 
ef contraband salt found in their possession. 

I now come to the question whether this 
penalty clause of the bye-laws is ultra vires. 
The section of the Caleutta Municipal Act 
under which it was made is section 561, 
which, excluding the portion relating to a 
continuing breach, runs as follows: “In 
making a bye-law under section 559 the 
General Committee may provide that a 
breach of it shall be punishable (a) with a 
fine which may extend to Rs. 20...,” 


I cannot find in these words any restric- 
tion preventing the General Committee from 
providing, as they have done, that every 
person guilty of the breach of a bye.law 
shall be punishable with a fine which may 
extend to Rs. 20. Whatever may be the 
law in England, it appears thatthe Indian 
Legislature has made no distinction between 
the punishment of an offence and the punish- 
ment of an offender. The expression punish- 
ment of an offence must connote the punish- 
ment of an offender. One cannot hang a 
murder or imprison a theft. The Indian 
Penal Code refers indiscriminately to offend. 
ers being punishable and offenses 
being punishable, For example see sections 
59 and 60 for the former expression 
and’ sections 62 and 64 for the latter. 
The words “offence punishable” are a 
convenient and compact expression for 
longer phrase such as “an offence for 
which a person who has committed the 
same is punishable.” Another example of 
the use of the expression offence punishable 
being used in this sense may be found in 
the Bengal Excise Aot, 1909. Section 46 
of that Act provides for the punishment of 
persons and section 56 refers to “any offence 
punishable under section 56.” Also in 
section 40 of the Indian Penal Code it ig 
stated that “the word offence denotes a 
thing made punishable by the Code.” But 
all the operative sections of the Ocde by 
which offences are made punishable com- 
mence with the word “whoever” and ex- 
pressly provide for the punishment of the 
person committing the offence. There ig 
nothing in the Calcutta Municipal Act to 
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suggest that the Legislature, when it em- 
powered the General Committee “to make 
& breach punishable", used the words in 
any other sense than that in which the 
words "offence punishable” are used in 
the Penal Code, The words used are 
capable of easy interpretation and it is, 
therefore, unnecessary to consider the inten- 
tion of the Legislature. Ifit were, I should 
hold that it was highly improbable that 
they intended to prevent the imposition 
of more than one sum of Rs. 20 fora 
breach of this bye-law irrespective of the 
number of persons who committed the breach. 
The number of convictions of the present 
petitioners shows that a single fine of this 
amount is insufficient as a deterrent. Unless 
more persons than one can be separately 
punished for these offences, it obviously 
pays the owners of any popular theatre to 
treat the bye-law with contempt. For these 
reasons I am of the opinion that the 
penalty clause under which the petitioners 
have been separately convisted is intra 
vires of section 561 of the Calcutta Municipal 
Ast, d 


The only other point to be considered 
is whether the three petitioners constitute a 
single person and are liable to a single 
fine on this account. It appears from the 
evidence of their agent on whose admission 
they were convicted that as well as being 
partners, they each take an active part in the 
management of the Theatre. The first petition- 
er is the dramatic director, the second is the 
business manager, and the third sells tickets, 
On this I would hold that they have been 
convicted for their individual acts and not 
as a body of individuals forming a person 
within the definition of that word given in 
clause (32) of section 3 of the Bengal 
General Clauses Act, I (B. ©.) of 1899. 
But in any case that definition cannot apply 
in the present Act, since the subject of a 
penal clause is repugnant to such an in- 
terpretation. I am unable to agree with 
the decision of a Bench of this Court in 
Basanta Kumari Devi v. Oorporation of Calcutta 
(15), that imprisonment cannot be enforced 
under section 64, Indian Pena] Code, for 
non-payment of a fine for an offence under 
the Calcutta Municipal Act. Section 40 of 
the Indian Penal Code and section 26 of the 
Bengal General Clauses Act seem to me to - 
clearly apply, But tbis case can be distinguish» 
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ed on the ground that the Judges deciding it 
only dealt with the question of a daily 
fine for a continuing breach and expressly 
held it unnecessary to discuss the effect of 
the General Olanses Act and made no re- 
ference to section 40, Indian Penal Code, 
Since these offences are punishable with 
imprisonment in default of payment of fine, 
the three petitioners cannot be treated as a 
single person as the imprisonment sould not 
be apportioned. 

Butfor the recent decision in the similar 
case referred to at the commencement of 
my judgment I would discharge these Rules, 
but as that cannot be done the case must be 
referred for deoieion to a Full Bench. 

By rar Court.—Y¥or the reasons given inour 
separately recorded opinions we are agreed 
that the six cases before us should be 
referred, under Part II, Chapter V, rule 6 
of our rules, to a Full Bench for such orders 
as to such Berch may seem fit. 

The question for the determination. of the 
Full Bench we state as follows:— . 

"Was the case of Amrita Lol Eose v. 
Ohatrman of the Corporation of Calcutta. (17) 
being Criminal Revision No. 1215 of 1916, 
rightly decided?” 3 





On the reference coming hafora the Fall 
Bensh. 

Mr. Norton (with him Mr; X. N. Chaudhuri 
and Babu Hemendra Nath, Sen, for the Peti- 
tioners.)—I shall support,the judgment of the 
3rd Judge Mr. Justice Ohibty, so my learned 
friend on the other side should first begin the 
oase and submithis arguments against the 
decision of Mr. Justice Chitty. 

The Hon'ble Mr. B. O. Mitter, (Ofig. 
Advocate-General, with him Babu Manmatha 
Nath Mookerjee, for the Opposite Party.)— 
The practice and rules of the Court are that 
one who attacks the judgment of the Judges 
referring a case to the Full Bench ought to 
begin. 

Mr. Norton.—If your Lordships want me 
to begin, Y have no objection. (After 
stating the facts of the case), the 
offence committed by the three petitioners 
is a single offence, and the punishment 
which could be awarded under the Municipal 
Bye-laws Nos. 83 and §5 cannot exesed the 


maximum of Rs. 20. If there are more 
(17) 40 Ind. Cas. 322; 26 O, L. 3.29; 21 C. W.N. 
1009; 18 Cr. L. J. 674, 


persons than one committing a breach of 
the bye-law, the offence is not aggravated 
in the least. The offence and its consequence 
remain just the same, whether it is com- 
mitted by one person or ten persons jointly, 
The public health is not affected more by 
the fact that many peraons took part in 
continuing the theatrical performance after 
lam. The object of the Municipal Law is 
to punish the offence and not the offenders. 
Again the performance of the Theatre up to 
1 AM, was nob prohibited by the bye- law. 
So the persons who were responsible for 
the performance could not be regarded as 
offenders in any sense up to 1 A.M. in the 
night. But a minute after 1 am, all of 
them would become offenders, if it is con- 
tended on the other side that the object of 
the bye-law is to punish the offenders and 
not the offense. The persons who organised 
the performanse could not stop it at once 
after 1 a,m., if any of the organisers objected 
to the discontinuance. Hence it would be 
unreasonable to hold that each of the 
offenders should be fined, with a fine which 
may extend to Rs. 20. Moreover, the persons 
who being associated together carry on a 
theatre should be regardedas a single person 
according to the definition of the General 
Clauses Act. So that if you want to punish 
the person, you must punish the association 
or the Company as an unit and not each of 
its members individually. 

Refers to section 559, elause 52, of the 
Municipal Act and section 628, the Bengal 
General Clauses Act, the Municipal Bye-laws 
Nos. 83, 84and 85 and reads the judgment of 
Mr, Justice Chitty. 

The judgment of Mr. Justice Chitty is 
final under section 429, Criminal Procedure 
Code, and these cases ought not to have been 
referred to the Full Bench atall, specially 
when these cases are intimately connected 
with the case which was decided finally by 
the 3rd Judge Mr. Justice Chitty, 

[Mooxerzes, J.— Why should a person who 
commits a breach of the bye-law, get a lesser 
punishment if he associates with himself 
several other persons as his aocomplices P 
Should not the latter at any rate be regarded 
as abettors P 

No. You cannot read into the Municipal 
Act the provisions of the Indian Penal Code. 
The powers of the Municipal Magistrate are 
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limited by ihe Municipal Act, and he oan- 
not punish a person as abettor when there 
is no such provision in the Municipal Act. 
I. submit that the proper construction of the 
bye-Jaw is that by ita breach is punishable 
as an offence and not the persons individually 
who commit the breach. Refers to Rew v. 
Clark (4), Heg. v. Dean (5), Reg. v. Little- 
child (6), Reg. v. Showdar Ghenar (8), Gunga- 
dhwr Sahoo,- In ve (9), Heg. v. Vakhatchand 
(14), Lakmia, In re (16), Crepps v. Durden 
(7), Basanta Kumari Devt Corporation of 
Calcutta (15), 

If your Lordships think that the Bye-law 
No, 85 means that each of the persons commit- 
ting the breach is punishable with a fne 
which may extend to Hs. 20, then I submit 
that the Municipal Corporation bad no power 
under the Municipal Act to frame such a 
bye-law. -Therefore it is ultra vires. 

The Hon'ble Mr. B. O. Métter.—]t is curions 
to see that when Mr. Justice Chitty comes 
to the question of fine in his judgment, he 
thinks that each of the persons should pay 
a portion of the fine. If the offence is 
punishable and not the offenders, the Court 
had no power to say that each of the persons 
should pay a portion of the fine. If A alone 
commits the breach he might be fined’ Rs. 20; 
if he is shrewd enongh he will take nineteen 
others as his accomplices, and the result will 
be that when the fine of Rs, 20 is imposed for 
the breach, each of the offenders will escape 
by paying a fine of Re. 1 only. 

‘This is an absurd position. It leads to the 
result that the more are the persons who 
take part in committing the breach, the less 
is the punishment each of them is hkely to 
suffer. lsubmit that each of the persons 
committing the offence is punishable. Reads 
section 559, clause 2, and seotions 21 and 
26, Benga) General Clauses Aot. 


JUDGMENT OF THE FULL BENCH, 


SANDERSON, C. J—This matter refers to six 
Criminal Revision Cases Nos. 13, 14, 15, 
16, 17 and 18 of 1917. 

The question which has been referred to 
the Full Bench is as follows:—“ Was the case 
of Amrita Lal Bose v. Chairman of the 
Corporation of Calcutta (17), being Criminal] 
Revision No. 1215 of 1916, rightly decid- 
edP? * 

That revision ease was heard by Teunon 


and Chaudhuri, JJ., who were divided in 
opinion and the case was, therefore, under 
section 429 of the Criminal Procedure Code, 
laid before Chitty, J, who after hearing 
the case gaye his opinion agreeing with that 
expressed by Chaudhuri, J. Consequently, the 
judgment was in accordance with Chitty, J.’s 
opinion and the question we have to con- 
sider is whether that decision was cor- 
rect. 


The matter arose in the following man- 
Lner:— 


. Three persons, Amrita Lal Bose, Hari 
Prosad Bose and Dasn Charan Neogi, are 
joint proprietors of the Star Theatre, Corn- 
wallis Street, Calcutta, A complaint was 


laid against them by the Corporation of ` 


Calcutta, alleging that on the 3rd September 
1916, in breach of clause 83 of the bye-laws 
made under section 559 (52) of the Caleutta 
Municipal Act of 1899, they had continued 
a performance at the Star Theatre later 
than 1 a.m. 3 


On the 24th November 1916, one of the 
petitioners appeared before the Magistrate 
and admitted the offence charged, whereupon 
the Magistrate fined Amrita Lal Bose Ra. 20 
and the other two petitioners Rs. 10 each, t.2, 
Rs. 40 in all. 

The three individuals concerned petitioned 
the High Court and a Rule was granted by 
Teunon and Beachoroft, JJ, on the Ist 
December 1916, in Revision Case No. 1215 of 
1916, ealliag upon the Magistrate to Show 
eause why the order of the 24th November 
1916 should not be set aside. 

On 18th  Jannary 1917, the Rule wes 
argued .before Teunon and Chaudhuri, JJ., 
and as already stated the learned Judges. 
differed in opinion, Teupron, J., being in 
favour of discharging the Rule and Chaudhuri, 
J., being of opinion that the Rule Should be 
made absolute. . When the matter was refer- 
red to Chitty, J., he agreed with Cbaudhuri 
J. Consequently, the Rule was made absolute, 
the conviction of the three petitioners 
was upheld but the penalty imposed was 
limited to Rs. 70, and it was ordered that 
it should be apportioned equally between 
the three petitioners. In the meantime 
prosecutions had heen instituted with 
reference to six other cases against the same 
three persons, the allegation being that - 
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they had continued the performance at the 
Theatre after 1 a.m. on the 2nd, 5th, 6th, 
9th, 19th and 13th November 1916. They 
were convicted in each case and fined Rs. 20 
each. 

In each case Rules were issued -by the 
- High Court. On the hearing by Teunon and 
Newbould, JJ., of these Rules the same 
points were involved as on the hearing of 
the Revision Case No. 1215 of 1916, and 
these two learned Judges, disagreeing with 
the decision of Chitty, J., in that case, 
bave referred the matter to the Full Bench. 


The question is whether the Magistrate 
in the Criminal Revision Case No. 1215 of 
1916 had power toimpose a fine exceeding 
the sum of Rs. 20 in respect of the offense 
alleged; it was contended that the Magistrate 
in imposing upon the joint proprietors the 
three fines, the total of which exceeded 
Rs. 20, had acted in contravention of the 
law. 

The determination cf this question depends 
upon the Calcutta Municipal Act, 1899, 
sections 559 (clause 52) and 561: and upon 
two bye laws made by the General Committee 
under seotion 559 (52), viz., Bye-laws Nos. 83 
and 85. Seation 559 (52) of the Calcutta Munici- 
pal Act, 1899, provides that the General Com- 
mittee muy make bye laws for the regulation 
of theatres and other places of public resort. 
recreations and amusement and section 561 
provides that “In making a bye-law under 
section 559, the General Committee may provide 
that a breach of it shall be punishable (a) 
with fine which may extend to Rs. 20, and 
in the case of a continuing breach, with 
fine which may extend to Rs, 10, for every 
day during which the breach continues, 
after conviction for the first breach", 

Certain bye-laws were made under section 
559 (52) ofthe Act for the regulation of 
theatres and one of them, viz,, Bye-law No. 83, 
provides that “no performance shall be 
continued later than 1 a.m. unless with 
special permission of the Chairman for any 
partieular occasion", and No. 95 provides that 
"every person guilty of a breach of any of these 
bye-laws shall be punishable—(a) with fine 
which may extend to Rs. 20, and in the case 
oia continuing breach with fine which may 
extend to Ra. 10 for every day during which 
the breach continues tfter conviotion for the 
first breach.” 


The main contentions urged by learned 
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Counsel on behalf of the petitioners were 
(1) that the offence was, in its nature, 
single, and that the penalty was also single, 
in other words, that although all the peti- 
tioners could be convicted of the offence 
the Magistrate could not impose a fine of more 
than Rs. 20 ín respect thereof. (2) That 
if Bye law No. 85 enabled the Magistrate 
to impose a fine upon each person convicted 


of the offence, so that the total of 
the fine exceeded Rs, 20, the bye-law 
was “ultra vires.’ (3) That it was mot 


necessary to hold that the bye-law was 
"ultra vires” because of the definition of the 
word “person” in the Bengal General Clanses 
Act, 1899, section 3 (82), whioh provides 
that unless there is anything repugnant 
in the snbject or context, “person” shall 
include “any 


company or association or 
body of individuals, whether incorporat- 
ed or not,” and that consequently 


the word person would include the three 
petitioners as joint proprietors of the 
Theatre and that they could properly be 


‘regarded asa "person" for the purpose of 


Bye-law No. 85. 


We were referred to several cases as to 
the construction to be placed upon Statutes. 
dealing with the imposition of penalties 
for the breach of an offence, but there can. 
be no doubt as to ihe principle of con- 
struction which shonld be applied to this 
matter. It is as follows :— 

“If either the penalty be imposed by 
the Act upon each person convioted, even 
where the offenes would in itsown nature 
be single, or if the quality of the offence 
be such that the guilt of ore person may 
te distinct from that of the others, in 
either of these cases the penalties are 
several,” see Reg. v. Littlechild (6), per Han- 
nen, J., at page 296, 


In each case the question must be deter- 
mined by the language of the particular 
Statute. 


In this case we have to consider nct or]y 
the Aot but also the bye.laws made under 
ihe Act. lt was urged that the offence 
was single in its nature even when com- 
mitted by three persons: of this Iam not 
satisficd, but I do not think itis necessary to 
expres: avy definite oz inion thereon, for cna 
true interpretation of the Bye.laws Nos, £3 
and 85, 1 think there is no doubt that it was 
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the intention of those framing the bye-laws 
to impose upon each person convicted of 
a breach of the Bye-law No. 83a fine to the 
extent mentioned in Bye-law No. 85. I think 
the words used in Bye-law No, 85 make that 
alear. 

.In my judgment this interpretation of 
the bye-law is not inconsistent with the 
definition of the word “person” in the 
Benga] General Clauses Act, 1899, section 3 
(82). The three petitioners are alleged to be 
joint proprietors of the Star Theatre. 
With great deference to the learned Judges 
who have held the contrary view, I have 
cousiderable doubt whether the petitioners 
merely because they are carrying on the 
Theatre jointly could be said to come 
within any of ithe expressions mentioned in 
the section viz., “any company or association 
or body of individuals, whether in- 
corporated or not.”  Hven if they do, 
the section is not an „exhaustive defini- 
tion of the word “person” » but only 
provides that the word “person” shall 
énclude certain bodies of individuals, 
which without such definition might 
not be affected by the provisions of the 
Act in question; and in my judgment, it 
does not prevent the Bye law No. 85 from ap- 
plying to the three petitioners, each of whom, 
according to the statement made by one of 
the petitioners, as recorded in the Magis- 
trate’s letter of explanation in Amrita Lal 
Bose v. Chairman of the Corporation of Oalcutia 
(17), was in his individual capacity taking 
some part in the management of the Theatre. 


It is said, however, that if this is the 
correct interpretation of Bye-law No. 85, it 
is ‘ultra vires’ by reason of the pro- 
visions of section 561, This section, 
as already mentioned, provides, that in 
making a bye-law under section 559, the 
General Committee may provide that a breach 
of it shall be punishable (a) with fine which 
may extend to Rs. 20, eto, 
The question, therefore, is whether the 
terms of that section are such as to pre- 
. vent the General Committee from making 

a bye-aw which imposes a fine to the 
extent of Ks. 20 upon each person who 
is guilty of a breach of the bye-law in 
quésbion. The expression in the Act, “the 
Committee may provide that a breach of 
jt shall be punishable” with a fine whioh 
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may extend-to.Hs. 20, obviously involves the 
punishment of an offender or offenders but the 
incidence of ,the fine with reference to 
such offender or, offenders was not dealt 
with in the Act itself, and I think the 
intention was to leave it to the General 
Committee to make bye-laws dealing with 
that matter. 

In my judgment, therefore, Bye-law 85 
is not “ultra vires” and by the express terms 
of that bye-law each of the petitioners 
was liable to be fined to the extent of 
Rs. 20 for the breach of Bye-law No. 83. 

Ido not think that this case is covered by 
the decision in Reg. v. Showdar Ghenar (8). 
In the first place that was not a case, 
such as we have before us, of a general 
provision in an Act with a power to a 
Municipal body to make bye-laws for the 
purpose of carrying out in detail the general 
provision, but the offence and punishment 
were dealt with in one Regulation whioh 
the Court had to construe. 

Secondly, as Coush, C.J., pointed out at 
page 40, “The penalty not being a fixed’ 
sum but varying according to the quantity 
of opium kept or concealed is more con- 
sistent with its being a single one than 
with there being several penalties.” In 
this case the penalty is a fixed sum. There 
might have been some analogy between the 
two cases, if, exempli gratia, instead of a fixed 
sum there had been a provision that the 
penalty should vary aesording to the 
amount of the takings at the performance 
of the Theatre. Further it seems to have 
been suggested by Westropp, CO. J., at page 
45, that if the Regulation had contained 
words similar to those found in the bye- 
law now under consideration, viz, “every 
person offending against this Regulation,” 
the desision in that case might have been 
different. 


In the case under consideration the 
penalty of Rs. 20 was dirested to be ap- 
portioned equally between the petitioners, al- 
though the Magistrate had fined one 
petitioner Hs. 20 and the other two Rs. 10 
each. It has not been explained under 
what provisions such an order of apportion- 
ment could be made: but if this could be 
done the anomalous result would occur 
that if & man committed a breach of the 
bye-law by himself, he would be liable to 
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& fine of Rs. 20, but that if he and two 
others committed the breach, he would 
be liable for a third of that sum only. 

For these reasons in my judgment, the 
answer to the question addressed to us 
should be that (the Criminal Revision case 
No. 1225 o£ 1916) Amrita Lal Bose v. Chairman 
of the Oorporation of Calcutta (17) was not 
rightly decided. 

In my judgment, therefore, the Rule 
should be discharged in each of the above- 
mentioned cases. 

Wooprorre, J.—I agree with the judg- 
ment about to be delivered by Mr. Justice 
Mooker jee. 

MOOKERJEE, J.— The question referred to 
the Full Bench for determivation has been 
framed i in the following terms:— 

“Was the case of Amrita Lal Bose v. 
Chairmen of the Corporation of Calcutta. (17) 
(Criminal Revision No. 1215 of 1916 rightly 
decided?” 

Ib may be observed at the outset -that 
the reference is not strictly im accord 
with rule 5 of Chapter V of the Rules 
of the Court, which provides as follows:— 

“Tf the question arises in any case com- 
ing before a Division Court as a Court of 
Criminal Appeal, Reference or Revision the 
Court referring the case shall state the 
point or points on which they differ from 
a decision of a former Division Court, 
and shall refer the case toa Full Bensh for 
such orders as to such Bench may seem fit.” 

Consequently, what has to be "referred 
to the Full Bench is the entire case, and 
the point or points on which the referring 
Division Court differs from the decision of 
the former Division Court has also to be 
stated: in other words, the question, that 
is, "the point of law or usage having the 
force of law” mentioned in rule i should 
also be formulated. In these circumstances, 
it is necessary to specify the point of law 
involved in this reference. 

Section 559 of the Calcutta Municipal 
Act, 1899, authorises the General Committee, 
by clause 52, to make bye-laws for the 
regulation of theatres and other places of 
publio resort,  reoreation or amusement. 
Seotion 561 next provides in the following 
terms for the imposition of penalties for 
breaches of bye-laws:— 

" In making a bye-law under section 
559, the General Committee may provide 
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that a breach of it shall be punishable— 

(a) with fine which may extend to Ra. 20 
and in the case of a continuing breach 
with fine which may extend to Rs, 10 for 
every day during which the breach con- 
tinues, after conviction for the first breach, or 

(b) with fine which, may extend to 
Rs. 10 for every day during which the 
breach continues after receipt of written 
notice from the Chairman to discontinue 
the breach.” 

The General Committee has framed bye- 
laws under section 559 (52), which have 
been duly sanctioned by the Local Govern- 
ment and published in the Calcutta Gazette. 
Bye-law No. 83 is in the following terms:—~ 

“No performance shall be continued later 
than 1l4.M, unless with the special per- 
mission of the Chairman for any particular 
occasion.” 

Bye-law No. 85 is in the following terms:— 

Every person guilty of a breach of any 
of these bye-laws shall be punishable 

(a) with fine which may extend to 
Rs. 20, and in the case of a continuing 
breach with fine which may extend to 
Rs. 10 for every day during whioh the 
breach continues after conviction for the 
first breach, or 

(b) with fine whioh may extend to Rs. 10 
for every day during which the breash 
sontinues after receipt of written notice 
from the Chairman to discontinue the breach.” 

In the caseof Amrita Lal Bosev. Chairman of 
the Corporation of Calcutta (17) three persons, 
who were joint proprietors of the Star 
Theatre, were found to have committed a 
breach of Bye-law No. 88, inasmuch as the 
performance at the theatre was continued 
beyond the prescribed hour on the night of 
the 3rd September 1916. The Municipal 
Magistrate sonvicted the accused persons, 
and imposed a fine of Rs. Z0 upon 
one of them and of Rs. 10 upon each 
of the others. The legality of this sentence 
was called in question before this Court, 
on the ground that it was not competent to 
the Magistrate to impose a fine of more 
than Rs. 20 in the aggregate upon the 
three accused persons. ‘This contention 
was upheld by Chitty and Chaudhari, JJ. 


(Teunon, J., conira). According to the 
judgment of Chitty, J., the penalty 
imposed was reduced from Rs. 40 to 


Rs, 20 to be apportioned equally between 
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the three accused persons. There appears 
to have been other breaches of the bye-law 
in question at the. same Theatre on the 2nd, 
5th, 6th, 9th, 12th, and 13th November 1916. 
The joint proprietors were thereupon prose- 
euted and convieted as before and as the 
cases were decided by the Magistrate before 
the pronouncement of the final decision by 
this Court in the ease previously men- 
tioned, he imposed a fine of Rs. 20 upon 
each accused for each breach of the 
bye-law. These cases have heen brought 
up to this Court for revision of the sentences 
as illegal and unacthorised by law. Teunon 
and Newbould, JJ.,. who have heard these 
six: Rules, have expressed their dissent from 
‘the. view of the law adopted by Chitty and 
Chaudhuri, JJ., and have referred the 
‘question for decision by a Full Bench. 
The question for determination by this Bench 
may, consequently, be formulated as 
follows: 

“When several persons have been jointly 
convicted of a breach of Bye-law No. 83, are 
they jointly liable under Bye-law No. 89 to 
pay a fine not exceeding Rs. 20 or is 
‘each person so convicted liable to pay a fine 
which may extend to Rs. 20? ' 

the answer to this question depends upon 
the true construction of Dye law No t5 read 
with section 561 of the Caleutta Municipal 
‘Act. Before we interpret section 561 whereon 
Bye-law No. 85 is founded, we may usefully 
recall a fundamental principle «which, as 
some of the cases in the books show, has 
not always been bornein mind. 

. The distinction between a tort and a 
crime, between a civil suit and a criminal 
proceeding, may be regarded as of an element- 
ary character, and the same wrongful act 
sometimes gives rise toa civil as well as 
to a criminal liability. The purpose of the 
civil suit is to compel the defendant to 
compensate the plaintiff. for what he has 
unjustly. suffered, while the object of the 
criminal proceeding is punishment and the 
cure of what may be called a public wrong. 
A crime is thus a -wrong which the 
Government deems .injurious to the public 
at large and punishes through a judicial 
proceeding, instituted in its own name or cn 
its behalf. The line of demarcation between 
a civil and `a crimiral proceeding may 
sometimes be dificult to draw, and judicial 


i 


opinion has differed in individual instances 
as to the true effect of a statutory proceed- 
ing, whether it is in its nature civil or 
criminal, or, as is sometimes said, quas? civil 
or quasi criminal. Reference may be made 
in this connection to R. v, Chorley (18) and 
R. v. Russell (19), aud it may be noted that 
the mere fact of a fine no more shows that 
an indictment is a criminal proceeding than 
the ancient fine in trespass. As pointed 
ont in a note to Reg. v. Paget (£0), (where it 
was ruled that an indictment for jhe 
obstruetion of a highway intended to effect 
the removal of a nuisance is in substance 
a civil and not a criminal case) the distinc- 
tion taken in the most ancient and approyed 
authorities between a criminal and a civil 
proceeding is whether the real erd or 
object of the pruceeding is punishment or 
reparation (Mirror of Justices, Chapter XI, 
section 3: 1 Reeves Hist. Eng. Law 32), 
This fundamental distinction between a 
tort and a crime cannot be ignored or 
rejected, and leads inevitably to the posi- 
tion that while ina civil suit for damages, 
however numerous the wrong-doers, the 
plaintiff is to be compensated for his loss 
only once, ina criminal proceeding, where 
each wrong-doer is as guilty as though the 
others were not gnilty also, the full penalty 
must be inflicted on each precisely as if he 
had committed the crime unaided. Indeed, 
from the point of view of criminal juris- 
prudence, the circumstance that the 
wrong-doer had participants in the commis- 
sion of thecrime, may sometimes make his 
position worse. lu any event, where a crime 
bas been committed jointly by two persons, 
the guilt of one is undoubtedly not mitigatéd, 
even though it may not be enhanced, 
from the fact that another may be also 
guilty. The essence of the matter is that the 
proceeding has been instituted not to 
indemnify a person to the extent of the loss 
he may have suffered from a wrongful -act, 
but to inflict punishment on the wrong-doer 
for an act which the Government deems 
injurious to the public at large. From the 


(18) (1848) 12 Q. B. 515; 12 Jur, 822; 116 E. R. 960; 
76 R. R, 380. . 

(19) (1854) 3 El. & Bl. 942; 23 L., J. M. ©. 178; 18 
Jur. 1822; 2 W. R. 565; 118 E. R. 1394; 97 R. R. 845. 

(2C) (1862) 8 F. & F. 29, 
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point of view of prineiple, consequently, the 
rule must be deemed established "beyond 
question tbat all who participate in the 
commission of a orime are severally respon- 
sible to the State, as though.the crime has 
been committed by any one of them acting 
alone: there is prima facie no suck thing as 
division of responsibility among the several 
participants in a crime. Based on this 
elémentary truth the conclusion must be 
'sustained that although joint actors in the 
commission ofa crime are jointly tried and 
convicted, each must be separately punish- 
ed as if he had committed the offence 
alone and must respond in full to his own 
Separate sentence. I do not deny that it is 
open to the Legislature to depart from tbis 
fundamental principle and to rule that where 
a ‘particular offence has been committed 
by several persons jointly, one collective 
sentence should be inflicted upon ' them 
jointly; but, in my opinion, the legislative 
intent to depart from what I cannot but 
consider as a fundamental principle of 
‘criminal jurisprudence must be established 
beyond all reasonable doubt. 

' Reliance has been placed on behalf of the 
petitioners upon a passage in the work of 
‘Paley on the Law of Sümmary Convictions 
“(8th Edition, page 287), where the rule is 


‘stated i in the following terms: "Though 
several offenders may be, as it seems, 
inelided in one conviction for offences 


jointly committed, it depends upon the word- 
ing of ibe partionlar Statutes applicable to 
each case, and the quality of the offence, 
whether each person ‘be liable to a distinct 
: penalty ` or all collectively to but one.” This 
formulation ‘is based upon a long line 
of authorities, which have, an interesting 
history. The earliest case traceable in the 
reports is that of Partridge v. Naylor (13), 
‘which was an action of debt against three 
persons, upon l & 2Ph. and M. c. 12, 
section 1, to ‘recover a penalty for wrong- 
fully impounding a distress. The Court of 
Error, reversing the divided judgment of the 
Court’ of Common ‘Pleas, ruled that the judg- 
ment should be joint for one penalty against 
all. It should not be overlooked that the 
proceeding to- recover the penalty. under the 
Statute was in form cevil. In the next 
gase of E. v. Drake (21) on a conviction of 
(21) (1687) 2 Shower (K. B.) 4&9; 89 E. R. 1058; 
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two persons under 13 Oar.: II C. 10, a 
Statute enacted for the prevention of the 
unlawful coursing of deer in a forest, a 
separate penalty of the full amount was 
imposed upon each and was maintained, 
notwithstanding the contention that the 
design of the Statute was to give only 
one satisfaction for the deer spoiled. In 
R. v. King (22) npon conviction of two 
persons under 3 Wm. and M. C. 10, section 
2, a Statute enacted for the prevention of 
deer-stealing,a separate penalty of the maxi: 
mum amount was imposed upon each 
offender. Reliance was placed upon Partridge 
v. Naylor (13), but Powell, J., overruled the 
contention on the ground that the penalty 
was not in the nature of a satisfaction 
to the‘ party grieved, but a punishment 
on the offender; and he added the import- 
ant obsérvation that “crimes are several, 
though debts be joint." The next case, 
Marriott v. Shaw (23), which arose upon a 
conviction under 5 Anne C. 14, section 4, 
for killing several hares on the same day, 
is of no real assistance, except to this extent 
that the acts were treated as one offence, 
No reason was assigned, however, in sup- 
port of this view. In Hardyman v. Whitakar 
(12), which arose upon 12 Anne C.}14, section 
4, it wasruled that only one penalty was, 
under the terms of the Statute, jointly payable 
by the persons who had, in contravention 
thereof, kept & lurcher to kill and destroy 
the game. The same view was subsequently 
taken with reference to the same Statute 
in R. v. Bleasdale (11). Meanwhile, the ques- 
tion had arisen for consideration before Lord 
Mansfield in R. v. Clark (4), where three 
persons had been placed on trial under 8 
George, I C. lr, section 25, for assaulting 
and resisting Custom House Officers in the 
execution of their duty and resening ont 
of their custody brandy and geneva which 
they had seized. It was argued that there 
was only one offence for "which only one 
penalty could be inflicted. This contention 
was overruled; but Lord Mansfield proceeded 
to enunciate the principle applicable to 
eases of this: character: “where the offence 
is in itsnature single, and cannot be severed, 
there the penalty shall be only single, 


. (22) (1712) 1 Salk. 182; 91 E. R. 166. 
(23) (1718) 1 Comyns 274; 92 E. R. 1069, 
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because though several persons may join 


in committing it, it still constitutes but 
one offence. But where the offence is 
in its nature several, and where every 


person concerned may be separately guilty 
of it, there each offender is separately 
liable to the penalty: because the erime of 
each is distinct from the offence of the 
others, and each is punishable for his own 
crime. For instance, the offense created 
by the Stat. 1 and 2 Phil, and Mar. C. 12 
is ‘the impounding a distress in a wrong 
place’: (a) one, two, three or four, may im- 
pound it wrongfully: it stillis but one act of 
impounding: it cannot be severed. It is 
but one offence: and, therefore, shall be 
satisfied by one forfeiture. (b) So, under 
the Stat. 5 Anne O. 14, forthe preserva- 
tion of the game: killing a hare is but 
one offence in its nature; whether one or 
twenty kill it, it cannot be killed more 
than once. (c) If partridges are netted 
by night, two, three or more may draw 
the net: but still it constitutes but one 
offence. (d) But this Statute relates to 
an offence in its nature several, a several 
offence at Common Law: and the Statute 
adds a further sanction against that which 
each man must commit severally. One 
may resist, another molest, another run 
away with the goods, one may break 
the officer’s arm, another put out his eye. 


All these are distinct acts: and every one’s 
offence is entire and complete in its 
nature. (e) Therefore each person is 


liable to a penalty for his own separate 
offence.” | 


With all yespect for the opinion of 
so eminent a Judge as Lord Mansfield one 
may be permitted to: make a few observa- 
tions on this exposition of the law. (a) 
The Statute 1 and 2 Ph. and M.C. 12, 
to which reference is made, contemplates 
a proceeding, civil in form, for recovery 
of the penalty: consequently, the case desid- 
ed thereupon, Partridge v. Naylor (13), 
cannot be accepted as a precedent applicable 
to a criminal proceeding. (b) With refer- 
ence to the statement that an act of 
impounding by one, two, three or four, 
is one offence, suppose the object im- 
pounded was a human being, and numbers 
were jointly indioted for his false imprison- 
ment: would there, thon, be but one act, 
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one offence, or would each be liable to 
receive his several sentence, the full penal. 
ty of the law? (c) With reference to the 
observation that killing a hare is but one 
offence in its nature, for whether one or 
twenty kil it, it cannot be killed more 
than once, may it not be asked whether 
the analogy would apply to the case of 
killing a man? If twenty kill a man 
once and are found guilty of wilful murder, 
is the statutory sentence to be passed upon 
one or upon all? (d) With reference to 
the illustration about the netting of 
partridges, what would happen if two, three 
or more persons jointly draw away the net 
and steal it P Would not all be liable to 
be corvisted and would not each receive 
the appropriate sentence P (e) With regard 
to the concluding observation, the question 
may be put, whether each would not be 
guilty of what the joint offender did as if 
his own hand had performed the act? 1 
See no escape from the conclusion that 
the illustrations given by Lord Mans&eld 
are not based on sound principle, and that 
the true distinction was pointed out by 
Powell, J, when he observed that the 
sriminal proceeding is taken, not with a 
view to indemnify the person injured, but 
to punish the offender, The cases of fi. v. 
Hube (24) and Barnard v. Gostling (95) 
do not develop any fresh point of view, 
and, consequently, do not require detailed 
consideration. But reference may be made 
to the observation of Ashurst, J., in the 
former case to the effect that if the Court 
were to hold that where one person had 
disturbed a congregation, he would be 
liable to pay a penalty of twenty pounds, 
but that if the offender had nineteen persons 
to assist him, each would be liableto pay 
twenty shillings only, the conclusion would 
be absurd, because the amount of the penalty 
would be diminished with the increase 
in the gravity of the offence. The later 
decisions in Morgan v. Brown (26), Reg. v. 
Dean (5), Reg. v. Oridland (27), In re Hartley 


(24) (1794) 5 T, R. 642; 101 E. R. 80b. 

(25) (1802) 2 Hast. £69; 102 E. R. 487. 

(26) (1536) 4 Ad. & E. 515; 6 N. & M. 67; 1 H. & W. 
715; 5 L. J. M. C. 77; 111 E. B. 881; 48 R. B. 422; 

(27) (1857) 7 El. & Bl. 868; 27L, J. M. 0.23 8 
Jur, Ax. 5.) 1218; 6 W. R, 679; 119 E. R, 1468; 110 R, 
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(28) Mayhew v. Wardley (29) and Reg. v. 
Littlechild (6) all furnish instances where, 
upon joint trial, separate sentences were 
passed upon the offenders who had jointly 
committed the offences. In one of these cases, 
of Reg. v. Dean (5), Baron Alderson observed 
that he must look at the Statutetosee whether 
it was intended that every person offending 
should be punished or merely that every 
offence should be punished. Thisis open 
to the obvious oriticism that when an 
offence is said to be punished, it is the 
offender who is visited with the punish- 
ment. The truth is that when an offence 
has been jointly committed, each offender 
is prima facieliable to be punished irres- 
pective of the guilt of the others who may 
have participated with him in the commis- 
sion of the crime. To take a case out of 
the operation of this, the primary rule, the 
legislative intent must be made manifest 
beyond: doubt that all the offenders must 
be jointly subjected to a single penalty. 
The Court should not lightly depart from 
the principle that since one who participates 
with others in a crime is guilty as 
though he .had performed the criminal act 
unaided, on a joint conviction of all the 
offenders or on a conviction of some after 
the others have had their punishment, 
each should receive a several sentence, 
the same in extent and intensity as if he had 
done the whole alone and had been alone con- 
victed. The principle is otherwise in a civil 
suit for damages, where the full penalty for 
the damage suffered can be exacted only once. 


: Asregards cases decided in the Courts of 
this country, stress has been laid principally 
upon the decision of a Full Bench of the 
Bombay High Court in Reg. v. Showdar Ghenar 
(8) which overruled theearlier decision in Reg. 
v. Vakhatchand (14) and restored the author- 
ity of the decision in R. v. Rajgur (30). 
The decision of the Full Bench is to the 


effect that where Several persons 
knowingly harbour, keep or conceal 
& parcel of smuggled opium, under 


section 4 of Bombay Regulation XXI of 


: 1827, only one penalty of double the value 


(28) (1862) 31 L. J. M. C. 232; 136 R. B. 890. 

(29) (1868) 14 C. B. (N. s.) 550; 8 L. TT. 604; 2 N. 
R. 325; 143 E. R. 561; 135 R. R. 812, 
. (80) (1864) 3 Morris Fouzdari Rep. 673, 
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of such opium, and of double the amount 
of duty leviable upon it, is recoverable. 
Thia view was followed by this Court in 
a case under section 17 of the Bengal 
Salt Act (Act VII of 1864 B. C.) [Gungadhur 
Sahu, In re (9)). It is not necessary 
for our present purpose io determine whe- 
ther, upon the terms of the Regulation in 
question, the interpretation adopted by the 
Full Bench can be justified. It cannot be 
denied, however, that the question of con- 
struction was one of great doubt, as is 
amply indicated by the fact that the Full 
Bench of five Judges overruled a decision, 
which, though pronounced by three Judges, 
had the concurrence of three other Judges 
who had been consulted by them, Sir 
Michael Westropp, who had been a party 
to the earlier decision and recorded an 
elaborate opinion in support of his altered 
view, was guided principally by the deoi- 
sions in England, and also relied upon the 
judgment of the Court of Queen’s Bench in 
Ireland in E. v. Rowan McNaghten (10). The 
cases in England, as we have seen, no 
doubt recognise a distinction between several 
penalty and joint penalty for offences jointly 
committed, and rest this differentiation 
upon the phraseology of particular Statutes 
and the quality of the offence in each 
case. In the large majority of Cases, 
however, the conclusion was actually reached 
that the offence was several in its nature, 
and each offender was liable to have a 
separate penalty inflicted on him. We 
further find that the earliest case traceable, 
where a joint penalty was imposed, was in 
form a civil proceeding, and that although 
the distinction between a civil and a 
criminal proceeding was emphasised as early 
as 1712, i& was overlooked or ignored in 
subsequent cases, which treated the matter, 
not as one of principle, but rather as one 
of form dependent upon minute distinctions 
inthe language used in the Statutes. In. 
deed, a review of the cases in the English 
Courts almost creates the impression that 
the distinction maintained therein between 
joint and several penalty owed its origin to 
a desire to mitigate the severity of the 
game laws or the revenue laws. As regards 
the Irish case mentioned by Westropp, C. J is 
it does not directly elucidate the point in 
controversy and merely shows that when a 
& person has been adjudged guilty on & 
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charge that he did knowingly harbour and 
conceal and also’ did knowingly permit and’ 
suffer to be harboured and concealed certain’ 
contraband articles, it could not be ‘main- 
tained that the information charged two 
offences aud that there was duplicity in the’ 
conviction. I do not feel pressed by the 
decision of the Full Bench of the Bombay 
High Court and Iam not prepared to extend 
its’ application to other cases. As Lord 
Mansfield said ‘in Rea v. Clark (4), there 
is no cause of greater ambiguity than 
arguing from cases without distinguishing 
accurately the grounds upon which they 
were’ determined; and Couch, O.J., endorsed 
the same view when he rested his decision 
in Reg. v. Showdar Ghenar (8) on the language 
of the’ Regulation. 


The question under consideration has been 
repeatedly examined in the Courts of the 
United States, and the view is well settled 
there that, as a general rule, crimes are 
several and that when two or more persons. 
are convicted of the same offence in a criminal 
prosecution (as distinguished from a 
penal or quitam action which is civil) the. 
sentence against them must be several; each 
is subject tothe full penalty and punish., 
ment provided for the criminal act, in the, 
same manner as if he had been.the sole 
offender. Reference may here be made to, 
some of theleading decisions on the point. 
In .U..S. v. Ismenar (31), wherein the 
defendants were jointly indicted and con- 
victed for keeping a gaming house, it was 
: held that the fine imposed must be several. 
In Turner v. U. S. (82), wherein the 
defendants were jointly indicted and. con- 
victed of cutting. timber on Government 
land, , the Court said: “The defendants were 
indicted, tried jointly, and both were con-, 
victed, and the Jury found the damages com-. 
mitted by them to be 248-80 dollars. Section. 
2461 of the Revised Statutes provides that. 
‘every such person (meaning, every person 
who has violated the section) shall pay a 
.fine, of, not less. than triple the value of. 
the. trees and timber so out, destroyed or. 
removed, and shall be imprisoned not ex., 
ceeding twelye months.’ The fine provided , 


(31) Cranch C. C 150; 26 Fed. Cas. No. 15460. 
(32) 66 Fed: 2&0; 80.U. S. App. 90; 18 O. C. A. 
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sarily. make the imprisonment joint,” 


(191? 


is a part of the punishment as much as 
is the imprisonment; it is ‘necessarily as-. 
sessed against each, just the same as the 
imprisonment. Any reasoning which would 
make the money-penalty joint would neces- 
In 
McLeod v. State (33) it was held’ that 
where two persons were jointly indicted, 
tried and convicted ‘for living in adultery, 
and their common surety confessed judg- 
ment, on the conviction a separate judgment 
should be rendered against each with his 


surety, for the amount of the fine and 
costs. In Ourtis v. Hurlburt (84) the 
Court said: "All offences at the Common 


Law ‘are several, that is, though several 
join in the commission of the act, and that 
act is single, yet each is guilty severally; 
and is liable to a separate punishment. If 
two should jointly take, and with a felon- 
ious intent carry away, the goods of another, 
each would be guilty of the crime of theft, 
and might be prosecuted jointly or separate- 
ly. When a Statute creates an offence, it 
may be joint or several, according to the 
language made use of. The Statute on 
which the present question arises is, that 
‘no person shall use any bush seine in 
Ousatonniok river, etc., on penalty of sixty- 
seven dollars for every such offence’, The 
question is, whether this is a several offence 
in each person concerned in it, or only one 
offence in them all, so that one penalty 
only can be inflicted. No words can be 
more appropriate than the words of this 
Statute to designate a several offence—no 
person shall do the act, under a certain 
penalty, for each offence. It is the same 
as the words, every person who does the 
act—whoever. does the act—if any person 
shall do the act, such person shall suffer 
a certain penalty. As by the Common 
Law, when several join in the commission 
of a crime, each is considered as severally 
doing the act, so here, though severa) may 
join in the act, yet every person is con-: 
sidered as severally committing the crime- 
and incurs a several penalty". In State v. 
Hunter (85) it was said: “The record does: 
not present us with a copy ofthe indict- 
ment, but it is stated in argument that 


(33) 35 Ala. 395. 
(34) 2 Conn. 309, 
(86) 88 Iowa 361, 
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the defendants were jointly indicted. underthe 
. Btatute for the suppression of intemperance. 
Section 4789 of the 
that in all misdemeanors, defendants jointly 
indieted may be tried separately or jointly 
in the. diseretion of the Court; but there 
is no statutory provision, to which | our 
attention has been called, authorizing -a 


joint judgment. .Indeed, in the very nature. 


of the ease, the judgments would necessarily 
be separate against each person convicted. 
The nerson committing an offence against 
ihe State must himself be amenáble “to 
the law; another person cannot be substituted 
for him or be made to 
may: together commit an 
punishable for his own crime and not for 
that of the other. The infliction of the 
penalty upon one of two jointly tried and 
convicted will not satisfy the judgment in 
respect to the other, as will a satisfaction 
by one of two joint judgment-debtors -in 


a Civil action operate as a full satisfaction. 


of the judgment as to both." In Caldwell 
v. Commonwealth (36) the Cotrt said: ` “In 
prosecutions on behalf of the Commonwealth, 
each individual is responsible for his own 
individual act, and must answer to the 
Commonwealth, personally, for his own 
personal offence. If both are guilty, each 
is guilty, and each must make his fine 
to the Commonwealth for the penalty fixed 
by law to the offence of which he has been 
found guilty. Though in criminal and 
penal cases, the prosecution may be joint, 
the judgment should be several, as the 
judgment addressed itself to each individual 
offender, as the punishment of his delictum.” 


In Bosley v. Commonwealth (37) it was said:- 


“We think the verdict and judgment errone- 
ous, Although the law allows a joint 
indictment and trial, still a joint judgment 
is erroneous, becanse thereby one of the 
defendants may be compelled to pay the 
whole amount, and in that event he would 
not be entitled to contribution from his 
co-defendants. Thus, the other defendants 
would escape punishmert entirely, and the 


whole burden might fall upon him who, 


(36) 7 Dana. (Ky.) 229, : : 
(97) 7J, J, Marsh. (Ky.) 598, son 
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offence, each is. 


was least :blameable in the transaction. So 
far it would savor of punishing one man 
for the ‘guilt of another.” In Jones v. 
Commonwealth (38), wherein several persons 
were indicted for an assault, and it was held- 
an error to impose a joint fine against them, 
Roane, -J.,-said: “In this country, I con: 
sider thè- construction as fortified not only 
by the principles of natural justice, which 
forbid that” one man should be punished 


‘for the..fault of another, but also by the 


clause of the Bill of Rights prohibiting 
excessive fines, and the “Act of Ootober 
1786 (e. 65; 12 St. L. 855) founded on the 
spirit of.it,..and providing that the fine 
should -be -4ecording to the degree of the 
fault aud the estate of the offender. But 
it is most unreasonable, and directly in the 
teeth of the Act, that one man should 
suffer -the punishment imposed by the Jury 
upon ‘all who, may chance to be with him; 
and who--were allin the contemplation of 
the Jury; who assessed the fine. This is 
so unjust-and contrary to the spirit of 
the Bill of Rights, that even if it were’ 
established .by adjudged cases to he the 
law, nay even if an Act of Assembly 
should pass authorizing it, in express terms, 
I should-most probably be of opinion that 
the one should be exploded and the other 
declared - unconstitutional, and not law.” 
In Waltzer v. State (39), the Court said: “It 
is unnecessary to notice all the errors 
assignéd in this case, as the form of the 
judgment is fatal. This was a criminal 
prosecution, and eves admitting that all 
of the defendants could be and were pro- 
perly tried jointly, the punishment should 
have been several. Each should have been 
sentenced “to pay a fine, according to the 
nature and aggravation of his offence. 
Every individual is answerable for his 
conduct to the State. The guilt of one is 
neither mitigated nor enhanzed from the 
fact that another may ba also guilty." 
In Reg. v.-Grannis (40), wherein it was 
contended that where two persons, in that 
case a-partnership, were convicted of selling 
intoxicating ‘liquors, the fine imposed upon 
them should be several and ‘not joint, the 


(38) 1 Call (Va) 555. P f , 
(39) 3 Wis. 785. > x sy 
(40) 6 Manitoba 154. 


„mission of the same offence and 
'tried and convicted, it is proper, that punish- 
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Court, though the case was “yoversed on 
another ground, said: “In 2 Hawkins P. C. 
%. 48, section 18, it- is laid down, : that 
where there are several defendants, a ,joint 
award of one fine against them all i às, errone- 
ous, for it ought to be several against ‘each 
defendant, for, otherwise, one who had paid 
his proportionable part might be confined in 
prison till all the . others 'h&ve also paid 
theirs, which would be in effect to punish 
him for the offence of another.” In Burn's 
Justice (30th Edition), Volume I, page 1154, 
where this passage from Hawkins is referred 
to, it is said: “If several defendants are 
convicted, whether the offence is in its nature 


` single or joint, a joint award of one penalty 


against them is bad." There is'á statement to 
ihe same effect in Paley on Convictions, page 
278, And in Morgan v. Brown (26), Littledale, 
J., said at page 519: “The general result of 
the authorities cited in Hawkins, I think, 
is that, where a fine is imposed . upon several 


defendants, it should be imposed upon them. 


separately." There are, on the other hand, 


- isolated cases where joint penalties have 


. been imposed | Lemons v. State (41), Barada 
v. State (42), explained in State v. Berry 
(43), Wiggins v. Henderson (44)]. The rule 
dedueible from the oases in the American 
Courts may consequently be best stated in 
the words of Caldwell, J.,. in Thompson v. 
State (45), "though joiht ‘actors. in the com- 
jointly 


ment be inflicted upon the defendants 
separately as if each had cammitted the 
offence alone, each is bound to reapond in 
full to his own separate sentence; satisfaction, 
in whole or in part, of that against ‘one of 
them not satisfying that against the other 
one, in any sense or to any extent," People 
v. Kent (46), State v. White (47), U. S. v. 
Babson (48), Calico v. State (49), Straughan v. 


(41) 50 Ala, 130. 

(42) 18 Mo, 94, 

(43) 21 Mo. 604. 

(44) 22 Nov. 108; 36 Pac, 469. 

(45) (1900) 105 Tenn. 177; 61 L. R. A. 883; 80 Am. 
Bt. Rep. 875. 

(46). 12908) 151 ‘Mich. 134; 14 Ann. Cas. 208. 

(47) (1911) 125 Tenn, 148; 1408 W, 1059. 

(48) 1 Ware 462; 24 Fed. Cas. 14489, 

(49) 4 Ark. 430. 
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State (60), State v. Hopkyns (51), Gathings v. 
State (52), State v. Gay (53), March v. People \ 
(54), State v. Smith (55). 

What, then, is the true position, if we 
seek to interpret Bye-law No. $5, read with 
sedtion 561 of the Caloutta Municipal Act? 
The section authorises, the General Com- 
mittee ‘to prescribe by a bye-law that a 
breach thereof shall be punishable with fine 
which may extend : to Rs. 20. Bye-law 
No. 85 provides that every person guilty of a 
breach of Bye-law 88° shall be punishable. 
with fine which may extend to twenty rupees. 
Prima facie, every person guilty of 
such a breach is punishable, regardless of the 
circumstance that there may be other 
persons who may have participated in the 
commission of the offence and may be equally 
punishable. I do not lay stress on the use of 
the expression “every person” in Bye-law No. 
85; the inference I avould draw would be 
precisely the same, éven if the bye- law had 
been so framed as to read that "breaches of. 
any of these bye-laws shall be punishable.” 

T do not base my conclusion on the form of 
tke expression, but on the substance of the 
matter We have to ,construe a provision 
which operates asa statutory rule for the 
punishment of an offence. Unless intention 
to the contrary is established beyond the 
possibility of all -doubt, the Court should 
interpret the. provision in the light of the 
principle that’ all who participate in the. 
commission of a crime are severally responsi- 
ble, as though the offence had been com- 
mitted by each of them acting alone. In 
the case before us, there is nothing to 
indicate that the framers of the bye-law 
acted on the principle that the larger the 
number of persons who participate in its 
violation, the smaller the responsibility and 
liability to punishment of each offender.. I 
see no escape from the conclusion that 
the decision of the majority in Amrita 
Lal Bose v. Chairman of the Corporation 
of Calcutta (17) cannot be defended on 
principle. I am fortified. in this view by 
the nature of the order madein that case, 


(50) 16 Ark 37. 

(51) 7 Blackf, 494. 
(52) 44 Miss. 343. 

(53) 10 Mo. 440. 

(54) 7 Barb. N. Y. 891. 
(85) 1 Nott. & M. 13, 
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The Magistrate had imposed a fine of twenty 
rupees upon one of the accused persons, and 
a fine of ten rupees upon each of the others. 
This Court imposed a fine of twenty rupees 
io bə apportioned equally amongst them. 
If, as was held, the quality of the offence 
made the liability joint, how could a distinct 
penalty be imposed upon each? Mr, Norton 
was constrained to concede that a sentence in 
this form could not be supported; on the 
other hand, if a joint sentence was passed 
and the Crown proceeded to levy the fine 
from one of the offenders, the others would 
‘in -substance escape all punishment. No 
explanation was offered in justification of 
such a result. Furthermore, it is conceivable 


that, in a case of this character, the several. 


offenders might not be guilty to the same 
extent and some discrimination should be 
exercised in imposing the sentence, as the 
Magistrate actually did. No explanation 
was, even suggested as to how this can be 
achieved, if a joint penalty has to be inflicted 
or if the penalty imposed has to be equally 
apportioned. 


My conclusions 


may be summarised as 
follows :— 


(1) As a general principle of oriminal 
law, all who participate in the commission of 
an offence are severally responsible, as 
though the offence had been committed 
by each of them acting alone, consequently 
althongh as joint actors in the commission 
of the crime thay’ may be jointly tried and 
convicted, each must be separately punished, 
as if he bad committed the offence alone. 
(2) This general principle is applicable in 
the construction of Bye-law No. 85 read with 
Bye-law No. 83 and section 561 ofthe Caloutta 
Municipal Act; consequently, each person 
who has committed a breach of the 
bye-law in question is, upon conviction, 
liable tobe punished with the maximum 
amount of the preseribed fine, regardless of 
the number of persons who may have been 
associated with him in the commission of the 
breach. (3) The sase of Amrita Lal Bose v. 
Ohairman of the Corporation of Calcutta (17) 
was not correctly desided, and (4) the con- 
victions and sentences in the six cases before 
us must be upheld and the Rules discharged. 


-~ Fusrcuer, J.—l agree in the judgment 
delivered by the learned Chief Justice. 
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RicHaBpsON, J.—I -agree. The question 
whether the petitioners are liable to a single 
punishment or to several punishment for each 
offence committed is mainly a question of 
construction. : 

The answer depends in the first instanee 
on the bye-lews urder which the petitioners 
were convisted and sentenced. 

The validity of Bye-law No. 83 is not 
questioned, but it is argued that 
Bye-law No. 85 is repugnant to the principal 
Act, and ultra vres. The repugnancy 
suggested is that while section 561 of the 
Act enables “a breach” of a bye-law to 
be punished, Bye-law 85 says that “every 
person guilty of a breach" shall be punish- 
able. It i8 argued that if the bye-law 
means that every person participating in 
abreach is separately amenable to the 
punishment provided, it goes further than 
section 561 warrants. This contention is in 
my judgment untenable. 

‘In the nature of things when a punish- 
ment is provided for an offence the punish- 
ment must obviously fall on an offender. 
What is meant by “punishing an offence” 
is punishing an offender for that offence. 
The expression may be elliptical, but it 
is perfectly natural and quite in accordance 
with general usage and. the usage of the 
Legislature in other Acts. In section 40 of 
the Penal Code an “offence” is spoken of 
as “a thing made punishable.” In clause 
(0) of section 4 of the Criminal Proce- 
dure Code the definition of “offence” is 
"any aot or omission made punishable by 


any law for the time being in force.” 
This definition is repeated in section 3 
(37) of the General Clauses Act, 1897, 


and in section 3 (80) of the | Bengal 
General Clauses Act, 1899. Section 195 
of the Criminal Procedure Code speaks of 
"any offence punishable’ under certain 
specified sections of the Penal Code. In 
section 64 of the Penal Code the ‘punish- 
able offence’ and the offender are brought 
into justaposition:— In every case of an 
offence punishable with imprisonment as 
well as fine, in which the offender is 
sentenced to a fine..,......- 


According then tc the ordinary meaning 


‘of the words whieh occur in section 561, 


they refer to and contemplate the  punish- 
ment of offenders. Within the limits ex- 
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pressly prescribed the General Committee 
are empowered: to make provisions for the 
punishment of those who -commit breaches 
of their bye-laws. The words of the 
section are, in my opinion, wide enough 
'to authorize provision being made for the 
punishment of joint offenders or persons 
who join in committing a breach of any 
bye-law. not only in the manner described 
as single, but'also in the manner described as 
several. If, therefore, Bye law No. 85 permits 
several punishment, the’ contention that it 
is for that reason inconsistent with section 
561 and, therefore, invalid falls to the 
ground, 

Then what is the true meaning of Bye- 


law 85? In my opinion the bye-law read. 


by itself is clearly capable of being con- 
strued so as to authorize several punishment. 
More than that, both by their own force 
and upon the analogy of the penalty 
sections of the Penal Code, such a con- 
struction is the obvious and natural con- 
struction of the words used. The bye-laws, it 
must be borne in mind, cannot be read as 
providing for either mode of punishment 
in the: alternative. Whichever mode is 
provided, the other is excluded. There 
are no alternative words and where the 
law imposes a several.penalty,a joint penalty 
is illegal and vice versa. Prima facie, the 
bye-law clearly imposes several punish- 
ment, 

This conclusion is supported by certain 
provisions of a’ general character included 
in the codified criminal law of this country. 
It is not disputed that offences under the 
Penal Code are severally punishable. Under 
section 40 of the Code, the word ‘offence’ 
primarily denotes “a thing made punishable 
under this Code," but in certain specific 
sections of the Code it denotes “a thing 
made punishable under this Code or under 
any special or local law," a “special law” 
being by definition a law applicable toa par- 
ticular subject and a "local law" a law applic- 
able only to a particular part of British India, 
Among the sections in which the word 
has the extended meaning are sections 64 
to 67 relating to imprisonment in default 
of payment of fine, section 71 relating to 
the punishment of offences made up of 
several parts, and sections 109, 110, 112, 
114,.115, 116 and 117 which ocour in 
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the chapter relating to abetment.. The result 
is to assimilate in these and other ‘respects’ 
offences punishable under a special or local’ 
law to offences punishable under the Penal 
Code, and 1 note in passing that in the 
case which has been so much referred to, 
R. v. Olare (4), Aston, J., gave the liability 
to punishment for &betment as a reason for 
considering that the offence in that case 
was a ‘several’ offence. 

I conceive that an offence created by,’ 
and punishable under, bye-laws is an offence 
under the special or locallaw under which 
the bye-laws were framed. But if there be 
any doubt as to the applicability of section 
40 of the Penal Code to offences under 
bye laws, no such doubt attaches to the 
provision, also a general provision contained’ 
in section 26 of the Bengal General Clauses’ 
Act, 1899, to the-following effect:—‘Sections’ 
53 to 70 of the Indian Penal Code, and 
the provisions of the Code of Criminal 
Procedure for the time being in forse in 
relation to the issue and the execution of 
warrants for: the levy of fines shall apply . 
to all fines imposed under any Bengal 
Act or any rule or. bye-law made under. 
any Bengal Act, unless the Act, rule or 
bye-law contains an express provision to 
the contrary." This enactment makes no 
mention of the sections of the Penal Code 
relating to abetment, but it is not necessary 
to press the argument founded on those: 
sections and fcr all practical purposes that 
argument may be disregarded. It is sufficient 
in the present case to advert to the pro- 
visions relating to imprisonment in default 
of. payment of fine. It may be that the 
proviso at the end of section 26 leaves 
room for the imposition of a single fine 
or a single punishment in any case in 
which the Legislature may choose by apt 
words to impose such a penalty and that 
accordingly the notion of ‘single offence, 
whatever the expression may mean, is not 
excluded. But clearly in the generality of 
cases, in all those cases such as the present 
where the provisions of the Penal Code 
referred’ to: are not made inapplicable, the 
mode of pünishment contemplated is several 
punishment. Under section 64 of the Penal 
Code "in every case: in which .... an 
offence is punishable with fine only, in 


“which tbe offender ‘is sentenced to “fine, it- 


. 
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shall be competent to^ the Court whioh 
sentences such offender to diract by the 
sentence that in default of payment of the 
fine, the offender shall suffer imprisonment for 
& nerka in term.” In such cases the term 
of imprisonment which may be imposed in 
default is regulated by section 67. Now 
if it be supposed, that the ‘punishment to 
which the petitioners are liable under Bye-law 
No. 85 ‘is a single punishment, only a single 
fine can be imposed. The fine cannot be 
apportioned among the petitioners, because 
as soon ns'it is apportioned, the punishment 
becomes several. That being so, how is 
imprisonment in default of- payment to be 
imposed? The imprisonment, as the Ad. 
vocate-General pointed out, cannot be 
apportioned any more than the fine. 

Some attempt was made to argue that 
the petitioners as constituting a partnership 
were one person within the definition jn 
section 3 (32) of the Bengal General Clauses 
Act, -But that definition only applies "unless 
there is anything repugnant inthe subjest 
or context”, and for the present purpose it 
ia quite impossible to regard them as one 
nerson. They might perbaps criminally he 
jointly liable toa fine, just as civilly they 
might be jointly liable under a deoree for 
damages, but they are not liable to fiue 
asone person and they cannot be imprisoned 
as one person. Mr. Norton admitted that if 
one of the partners took no par& in con- 
tinuing a performance after l a, M., he would 
not be liable at all. The petitioners are 
clearly Liable not as a partnership but as 
three individuals, though as three individuals 
they might conceivably be jointly liable. 

ln my opinion these provisions of the 
Penal Code made applicable by section 26 
of' the Bengal General Clauses Act strongly 
support the view that the punishment ad- 
. missible under Bye- a No. 85 is several and 
| not single. . 


Lastly, it is said that there is something in 

: the nature of the offence created by Bye-law 
“No. 83 such that ‘Bye-law No. 85 must be read, 

if this is at all possible, as imposing only a 

. single punishment. The offence, itis said, is.by 
| its nature a "single" offence. The argument 
was based by Mr. Norton on bhe decision of 

Ja Fall Bench of the Bombay High Court 
in R. v. Showlar Ghenar (8), whare nearly 

all the English cases are sited by Waestropp, 
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C.J. It-would be tedious to go : through 
these cases again, The mainstay of , the 
whole contention is to be found in. the 


observations, of- Lord Mansfeld -in R, v. 
Olark (4), which have already ‘been read. 
The difficulty, I have, is in understanding 
the conception of a "single offence" which 
is involved in those. observations, nor was 
much light thrown upon the point at the 
Bar. The Advocate-General (for the Muni- 
cipality) felt himself pressed by the weight 
of Lord Mansfield's. authority and it is 
impossible not to share that feeling. Speaking 
with diffidence, I confess that I cannot in 
my own mind see how any offence which 
‘several ‘persons may join in committing’ 


‘gan by its natura -be repugnant or antago- 


nistie to the notion of several punishment, 
The illustrations given do not help me. 
As the learned Chief Justice observed in 
the course of the argument, aman, like a 
hare, has only one life, yet several persons 
may be severally hanged or transported for 
life for the same murder. I have tried 
to think of an explanation, but the only 
explanation I can suggest is that a term 
which may be appropriate to the punish. 


ment provided in particular cases is 
sometimes ascribed to the offence In 
such cases what is really single is the 


1 have 
to sea whether 


punishment and not the offence. 
nof: examined the cases 
this suggestion is well founded. Nor 
would such an inquiry serve any useful 
purpose. For, ifthe suggestion accounts 
for the original employment of the term 
‘single offence,’ -the term might afterwards 
come ta be employed in cases where it could 
not beso easily justified. Another sugges- 
tion whioh may be hazarded as regards 
the earlier English cases, especially cases 
under the game laws, is that they were 
decided according to what the Judges 
conceived to be "the equity of the Statute," 
a mode ofconstrustion which has gone out 
of favour and fashion in consequence of 


the more presise legislation of modern 
times. . : 
The term ‘single’ has other uses: ib 


sometimes denotes one complete offence as 
distinguished from other and separate 
offences of the same kind. In this sense 
the theft of a book is a single offence. 
There is not a separate theft of each leaf, 
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So by ‘exercising his ordinary calling on a 
Sunday’ a man only commits one offence 
[Orepps v. Durden (7) per Lord Mansfield]. 
Curiously enough in that case the hare was 
again. referred to in illustration, "killing a 
singls hare is an: offencé but the killing 
ten more on the same day will not multiply 
the offenceor the penalty imposed by the 
Statute for killing one.”. 

The term again may perhaps be applied 
to cffences, such as“perjury, which an offend- 
er can only commit alone. 

But neither of these uses of the word affords 
any clue for the determination of offences 
which several persons may join in com- 
‘mitting but which nevertheless are so single 


in their nature as to demand only a single: 


punishment. I do not know by what tests 
such ‘single’ offences are to be distinguished 
from ‘several’ offences. I confess, therefore, 
that I oan find nothing in the’ Bombay 
case or in the English cases there cited 
which really throws any light on the 
question how this Bye-law No. 85 made under 
the Calcutta Municipality Act is to be 
construed. The offence of continuing a 
performance later than 1 a.M. seems ina 
‘sense single enough, but is it more single 
than stealing a book? If, however, the 
distinction between single and several 
offences as explained in R.v. Clark (4) is 
to be applied, an offence according to that 
case appears to be ‘several’ if it is the pro- 
duct of different persons doing different 
things, and I can easily conceive that the 
offence in the present case, the continuance 
of a performance aftér l A. mM., was on each 
occasion on which it was committed the 
result of different acts done by each of the 
three petitioners. 


From whatever point of view the guestior 
before us be approached, the considerations 
which arise point to the. conclusion that 
the worde of Bye-law No. 85. must be taken 
in their ordinary meaning. "Every person 
guilty of a breach . shall be punishable 
. . 4", means that every person convicted 
of a breach shall be liable to the penalty. 
This conclusion is consistént with the most 
recent of the English cases cited before 
us, which is also apparently the last 
reported case in England on the point, R. 
v. Léttlecheld (6). There without going into 
the question whether the offence committed 
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was in its nature single or several, separate 
penalties were upheld, because a penalty. 
was imposed by the Act upon each person: 
eonvioted. So in the passage from Paley 
on Summary Convictions (6th Hidition, 
page 276). which was quoted by Hannen 
J., "If either the penalty be imposed by 
the Act on each person convicted, even 
where the offence would in its own nature 
be single or if the quality of the offence 
be such that the guilt of one person may 
be distinct from that of the other, in either 
of these cases the penalties are several.” 
Paley's summary of the result of the 
English cases supports the suggestion 
above ventured that a ‘single offence’ in 
this connection means an offence for which 
a single punishment is expressly provided by 
law. 

For the reasons indicated, I agree that the 
question put tothe Full Bench should be 
answered in the negative. 
, Rules discharged. 


———— 


LOWER BURMA CHIEF COURT. 
OgImINAL Revision No. 89B or 1917. 
June 1, 1917. 

Present;—Mr. Justice Maung Kin. 
KADIR PAKIRI— APPLICANT 

. versus 
EMPEROR—Oprosits Party. 

Criminal Procedure Code (Act V of 1898}, ss. 360, 
476 — Evidence Act (I of: 1812), ss. Bu, 91—8Sanction to 
prosecute for perjury—Depositions not read over to 
defendant wander s. 360, Criminal Procedure Code, effect 
of. 

For the purpose of granting sanction for & pro- 
secution on the ground of perjury, depositions to 
which the procedure laid down in section 3€0 of the 
Criminal Procedure Code has not been applied cannot 
be properly used, inasmuch as under section 90 of 
the document embodying the 
deposition is the only &vidence of the statement 
charged having been made, and' under section 80 of 
the same Act it is admissible only if it was taken in 
accordance with law. [p. 327, col. 7.] 

Nga San Myin v. Emperor, 16 Ind. Cas 985; U. B. 
R tit) L 1973; 13 Or. L. s. 569; Mohendra 
Nath Misser v. Emperor. 120. W, N. 846; 4 Or L.J. 
116; Kamachinathan Chetty v. Emperor, 28 "^, 308; 2 
Or. L. 4. 766; Jyotish Chandra Mukerji v. Emperor, 
4Ind. Cas. 416; 39 C. 955; 140. W. N. 82; 10 Cr. L. 
J. 551, followed. 

Bogra, In re, T Ind Cas. 414; 8 M. L. T. 117; (1910) 
M.W. N.-435; 20 M. L. J. 943; li Cr. L. J.482, 
dissented from. : 7 
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NGA PO HN! v, MI SHWE THA, 


Criminal review of the order of the second 
Additional Magistrate, Moulniein, dated the 
16th February 1917,. passed in Criminal 
Miscellaneous No. 3 of 1917, 

ORDER.—In this. ease there was an 
enquiry under section 476 of the Oriminal 
Procedure Code resulting in the order for the 
prosecution of the applicant for perjury under 
section 193, Indian Penal Code, in respect of 
certain statements made by him in Criminal 
Regular No. 128 of 1916 of the 2nd Addi- 
tional Magistrate’s Court, Moulmein. The 
statements were made in the course of a 
deposition which was not read over to the 
applicant in the presence of the accused or 
his Pleader. The learned Sessions Judge has 
on the authority of Nga San Myin v.Emperor 
(1) recommended that the Magistrate’s order 
directing the proseciition of the applicant 
be set aside. 

The case cited is supported by Mohendra 

` Nath Misser v. Emperor (2), which followed 
Kamachinathan Chetty v. Emperor (3) and 
Jyotish Chandra Mukerji v. Emperor (4). In 
the last case, Jenkins, C. J., ir dealing with 
the argument that the section 360 was 
directory and not obligatory, observed: “Such 
a departure from the terms of the Criminal 
Procedure Code might lead to considerable 
_embarrassment, and place a serious impedi- 
ment in.the proper administration of 
justice, for there are enses in which it has 
been held that, for the purposes of a prosecu- 
tion: on the ground of perjury, depositions 
to which the procedure laid down in section 
360 has not been applied, cannot be properly 
used." 

There isa contrary view expressed by. 
Miller, J., in In re Bogra (5), where the 
Madras case cited above wasdisapproved. The 
disapproval was expressed in these words: — 

“When the deposition has been read over to 
the witness and be hag admitted it to be 
correct, there seems to be no good reason why 
that admission should. not, so faras he is 
concerned, be regarded as a proof of its 
correctness. I cannot see why s deposition 


(1) 15 Ind. Cas, 985; U. B. B. (1912) I, 123; 13 Or. 
L. J. 569. 

(2) 12 C, W. N. 845,8 Cr. L, J. 116. 

(3) 26 M. 308; 2 Cr, L. J. 766. 

(4) 4 Ind. Cas 416; 36 C. 955; 14 C. W. 
Or. L. J. 581. 4 

(6) 7 Ind. Cas. 414; 8 M. L.T. 117; (1910) M. W. 
N. 435; 20 M. D... J. 948; 11 Or. fi. J. 482. 
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irregularly recorded fs necessarily to be 
treated as & nullity for all purposes . even 
as against the man who made it and who has 
admitted that it/represents whathe said." The 
difficulty in following Miller, J., lies in the 
facts that under section 91 of the Evidence 
Act the document embodying the deposition 
is the only evidence of the statement 
charged haying been made, and that, under 
section &0 of the same Aot it is admissible 
only when it was tekenin accordance with 
law. As stated in the judgment of the Upper 
Burma ease above cited, itis from this 
point of view that the illegality arises. 

lam of opinion with due deference that 
Miller, J/s view cannot be adopted. The 
Upper Burma case, as supported by Caloutta 
and Madras as shown above, should therefore 
be followed. 

I, therefore, accept the Sessions Judge's 
recommendationand set aside the Magistrate’s 
order diresting the prosecution of the 
applicant for perjury. 

Revision accepted. 


n 


UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 
URIMINAL Revision No, 254 or 1917. 
May 11, 1917. 
Present:—Mr. ‘Bigg, J. C. 
NGA PO HMI— APPLICANT 
versus 
MI SHWE THA—Responpenr, 

- Criminal Procedure Code (Act V of 1895), ss, 144, 
145— Party Vm possessio — Urgent case — Order directing 
retention of possession. 

A Magistrate can proceed under séction 144 of the 
Code of Criminal Procedure where one of the rival! 
parties is found to be in actual possession of the 
land, but, exceptin cases of grave emergency, section 
145 Pus proper section under which toact. [p. 328, 
col. 1. 


Maung Su, for the Applicant. 
Mr. f. Dutt, for the Respondent. 


JUDGMENT.—In the present ease the. 
Sub. Divisional Magistrate, Shwebo, purport- 
ing to act under section 144, Criminal 
Procedure Code, has-passed an order directing 
that Mi Shwe Tha should retain possession 
of seme disputed land until evicted therefrom 
and that Po Hmi should not disturb ‘her 
possession, The order was passed on the 
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11th December last and is no longer in ‘force. 
The section did not empower the Magistrate 


io make an order for Mi Shwe Tha’s 
retention of the land, As the order is 
` no^ langer in force, it is not necessary - 


“for” meto cohsider wbether: it should be set 
aside formally | nor whether 


dure Code. Section 144 is intended to apply 
' only to cases of ^ emergency. The ‘applicant 
; said i in her petition that she was about to reap 
crops on some land in connection with 
which she bad.' 
under séction 447, Indian Penal Code, and 
“been successful. 
likely to be an affray or riot unless she was 
protected. Po Hmi denied that Mi Shwe 
Tha was in possession. The ‘Magistrate’s 
order did not set out the material facts of 
the case, nor was it served on Po Hmi in 
the manner provided for by section 134. 
The Madras High Court bas decided thata 
Magistrate can proceed under this section 
where one of the rival parties is found to 
be .in actual possession of the land. 
Beligal Rasacharlu v. Hmperor (1). This 
view was approved bya Bench of the Calcutta 
High Court in Sheoraj Roy v. Chatter Roy (2). 
In Parkar Mahion v. Ram khelwan (3) it 
was held that where the question of posses- 
sion ,is in dispute between the parties, 
the proper procedure is for ihe Magistrate 
to take proceedings under section 145 and 
not section 144. Ih this case an order under 
the latter section was set aside. Section 145 
(4) provides for the attachment of the subject- 
matter'in dispute in cases. of emergency, 
"but this procedure would not give the 
necessary ,relief in a case where, unless 
crops were promptly reaped, they would be 
‘ruined. In such a oase, l see no reason 
why action ' should . not be taken under 
section 144, if one of the parties is-found by 
the Magistrate to be i In possession. 
in cases of ‘grave’ emergency, section 145 
is the proper section under which to act. 
The papers may be returned- with these 
remarks,- 
Papers returned. 
(1) 26 M. An 2 Weir.50. 


(2) 32 C: 966; 10 0. W. N. 288; 2 Or. L. J. 709. 
(3) 11 0, W. N. 271; 6 Cr. L. J. 76. 
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Ï have power to 
revise it under section 435, Criminal Proce- : 


instituted a prosecution: 


She alleged that there was ` 


Except’ 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. ` 
CURIMINAL Reviston No. 27. oF 1917. 
March 6, 1917, - i 
> Present:—Mr. Lindsay, J.C: 2 :. 
SHADI LAL—-AocuseD— A PPLIOANT: 
versus 

EMPEROR—Pxosscutor—Oprosire Parry, 

-Stamp Act (11 of 1899), s..62 (b), Sch. I, Art. 58— 
Construction of document—Receipt—Memorandum— 
Stamp, whether required, 

Where uiider the’ orders of his ‘employer a servant 
received some money from a co-servant for the pur- 
pose of paying it to the employer's.creditor.and wrote 
a document which he handed over to tlie co-servant 
by way of a voucher to show that he had taken the 
money as his employer had directed him. 

Held, that the document was simply a memoran- 
dum and did not amount to a receipt requiring a one- 
anna stamp to be affixed to it. [p. 329, col. 1.] 

Criminal revision against the order of the 
District Magistrate, Hardoi, dated the 28th 
September 1917, upholding that of the 
Magistrate, second elass, Hardoi, dated the. 
25th August 1916. 

Pandit Jagmohan Nath Ohak, for the Ap- 
plicant. 


The Government Pleader, for the Opposite 


. Party. 


JUDGMENT.—This is a very simple case. 
The applicant Shadi Lal has been found 


` guilty of an offence under the Stamp Act and 


has been sentenced toa fine of Rs. 5. It 
is stated that a certain document, which 
was written bj Shadi Lal amounted toa 
receipt to which a one-anna stamp ought to 
have been affixed. As no such stamp 
appears on the document, it was held that 
Shadi Lal had committed an offence punish- 
able under the Stamp Law. The story for 
the defente is that the ‘document is really 
not n receipt but a memorandum and, I 
think, after an examination of the langu- 
age of the document the point is perfectly 
clear. I cannot understand how either 
the first Oourt or the District Magistrate 
came to the conclusion that this was a 


- case of an offence against the Stamp. Law. 


The document recites that a sum of Rs. 200 
was owing to two persons Banke. Lal 
and Shiam Lal under a certain deed, dated 
the 26th of September 1898. That money 
had originally been owing. to these, persons 
from a lady named Musammat  Rukmin. 


"This Musammat Rukmin sold some property 


to Pandit Bakht Narain’ "and directed 


` Bakht Narain, 


the. date . it 


` getting the 


“debt of Hs. 
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Pandit -Bakht Narain to dissharge the 
“debt which she owed to Banke Lal” and 


"Shiam Lal. It thus happened that the 
200 formed part of the con- 


sideration, for the sale in favour of Pandit 


‘and the document ` respect, of "which 
"the. offence is depasi sets out that on 
was executed, the applicant 
Shadi Lal bad taken a sum of Rs, 151-4-0 
' from ` Babu ` Jugal Kishore for the purpoge 
‘of paying, it to Banke Lal and Shiam Lal 
in connection with the sum which’ was 
owing to these latter persons under the 
deed of September 1898. Jugal Kishore 
is also & servant of Pandit Bakht Narain. 
It is stated in the document, moreover, that 
this money had been taken by Shadi Lal 
from Jugal Kishore under the orders of 
Pandit Bakht Narain. The facts, therefore, 
appear .to be clear. Pandit Bakht Narain 
gave his servant ati order to pay of a 
portion of &he debt which was payable 
by him and he was further told to provide 
himself with funds for that purpose by 
woney from Jugal Kishore, 
another servant of Pandit Bakht Narain. 
Having got the money Shadi Lal wrote 
this document, which he handed to Jugal 
.Kishore by wav of a .voncher in order 
‘to Show that he had taken the money as 
his employer had directed him. There can 
be no question of Shadi Lal having received 
this money on his 6wn account and certainly 
so far as I. can judge, there is no evi- 
‘dence to show that the document was 
executed for consideration. Shadi Lal 
received the money from a co seryant for 
the purpose of paying it to a third party. 
The conviction, therefore, must be set-aside, 
I allow the application accordingly. ‘The 
‘fine if ‘paid will bé refunded. 


€ 


at : Revision accepted. 


' 
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The applicant here, Shadi - 
i "Tal, , ‘is a “servant a onay Bakht Narain 


`of 


OUDE JUDICIAL COMMISSIONER’S 
'" COURT. 
TRIMINAL Revision No. 96 or 1917, 
June 21, 1917. ; 

/ Fresent: - Pandit Kanhaiya Lal, A. J. C. 
FATEH SINGH AND OTHERS—ACCUSED — 
APPLICANTS 
versus 


EMPE ROR—Paosecotor—OpposiTe Parry, 

Criminal Procedure Code (Act Y of 1898), ss. 195, 
478, 537—Sanction to prosecute, offence vequiring— 
Trial by Court before which offence convmitted—Juris- 
dichon—Irregulartty. 

Where a Criminal Court, on being informed of 
the commission of an offence in connection with cer- 
tain proceedings taken by it the prosecution for 
which required its sanction under section 195, 
Criminal Procedure Code, directed the prosecution of 
the offenders and convicted them of the offence 
without granting the sanction or proceeding ‘under 
‘section 476, Criminal Procedure Code: 

Held, that the action of the Court amounted to 
such an irregularity .as was not covered by.section 
537, Criminal Procedure Code, and thatit had no 
jurisdiction ‘to try tho case itself. [p. 330, cols, 1 & 2.) 


Criminal revision against the order of 
‘the Sessions Judge, Fyzabad, dated the 
24th May 1917, upholding that of the 
Magistrate, first elass, Fyzabad, dated tha 
lst May 1917. 

Pandit Harkaran Nath Misra, for the 
Applicants. 

The Government Pleader, for the Opposite 
Party. 


JUDGMENT. —Ram Lal, a resident of 
Ramapur, was wanted on a charge under 
section 325 of the Indian Penal Code. He 
was reported to have absconded, and pro- 
seedings were' accordingly taken by the 
Magistrate, before whom the charge was 
pending, under section 87 of the Code of 
Criminal Procedure, and a warrant was 
issued for the attachment of certain move- 
able property under section 88 of the same 
Code. The Sub-Inspector, who went to 
execute the warrant, reported that he found 
the property of trifling value in the house 
of Ram Lal, and got information that Fateh 
Singh, Chattar Singh and Batesar Singh, 
who are residents of another village, had 
removed the property of Ram Lal, consisting 
two bullocks, two cows and some 
utensils and grain, in order to save it 


from the attachment. The Sub-Inspector 
requested the Superintendent of ‘Police 
to prosecute the three persons | above 


named ‘on charges under sections 206 and 
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907 of the Indian Penal Code. It does 
not appear what action -was taken by the 
Superintendent of Police. But there is 
an order by the Magistrate, who had 
taken proceedings under sections 87 and 88 
of the Code of Criminal Procedure against 
Rem Lal, directing the prosecution of the 
said persons ander those seotions. Their 
conviction under section 206 of the Indian 
Penal Code followed, which was upheld 
by the learned Sessions Judge. 


It does not, however, appear what authority 
the learned Magistrate had to try the 
case himself. Section 195 of the Code 
of Criminal Prosedure lays down that no 
Court shall take cognizance of an offense 
punishable under section 206 of the 
Indian Penal. Code, when such offence 
is committed in, or in relation to, any 
proceeding in any Court, except with the 
previous sanction, or on the complaint, of 
such Uourt, or of some other Court to 
‘which such Court is subordinate. Section 
476 of the same Code declares that when 
any Criminal Court is of opinion that 
there is ground for inquiring into any 
offence referred to in section 195, and 
committed before ` it or brought under its 
notice in the course of a judical proceeding, 
such Court, after making any preliminary 
inquiry. that may be necessary, may send 
the case for inquiry or trial to the nearest 
Magistrate of the first class. The learned 
Magistrate, who was seized of the proceed. 
ings taken under sections 87 and 88 of 
the Code of Criminal Procedure, adopted 
neither of these courses, but proceeded to 
try the case himself, as if it wasa case 
of which he ‘could take cognizance under 
section 190, clause (b), of the Code. He 
sould not, however, have taken cognizance 
under that section on the report of the 
Police, if the sanction of another Court 
was needed under section 195, and if he 
waa that Court himself, all that he could 
have done was to have directed the pro- 
gecution under section 476 and sent the 
case for inquiry or trial to the nearest 
Magistrate. The absence of a sanction may 
not vitiate ‘a proceeding, but the trial of 
an offence by a Court, which should only 
have either granted sanction or taken action 
under section 476 of the Code, is irregular. 
Such irregularity is not covered by section 
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587, which remedies certain irregularities, 
provided they are committed by a Court 
competent to try the case. The proceed- 
ings taken against the ‘present acoused 
were, therefore, without jurisdiction. In view 
' of the fact that Ram Lal, the alleged abscond- 
ing offender, presented his appearance on the 
14th March 1917, and no order had been 
passed for the forfeiture of his property, 
it is not desirable to direct a re-trial of 
the accused. The convictions and sentences 
passed on the accused applicants are, there- 
fore, set aside and they will be released from 
oustody. : 
" Revision accepted, 





UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Revision No. 149 or 1917. 
May 17, 1917. | 
Present: — Mr. Rigg, J. C. 
NGA PO PYAW —A»PLICANT 
versus 


NGA PO NWE —RESPONDENT. : 

Criminal Procedure Code (Act V of 1898), s. 439— 
Revision —Acquittal — High Court, whether will inter- 
fere at instance of private party—Re-trial, order for, 
when to be made. 

An order directing a're-trial of an accused is prima 
facie inappropriate in a case where there has already 
been a full enquiry into the facts, and no further 
evidence is likely to be forthcoming. [p.331, col. 1.] 

Although the High Court has jurisdiction to set 
aside an order of acquittal at the instance of a 
private prosecutor, it will not do so except in 
exceptional cases, and applications for the purpose 
should be discouraged on public grounds. (p. 331, 
col. 1.] 1 

The only cases in which applications at the instance 
of private parties against orders of acquittals should 
be entertained, are those in which there has been a 
failure of justice through want of jurisdiction, or a 
failure to understand the law applicable to the case, 
or perhaps in personal cases such as those under 
section 504 or 497 of the Indian Penal Code. But 
in any case the power of reversing acquittafs is one 
that will only be used sparingly and where the 
interests of publio justice demand it. (p. 331, col. 1.] 


Mr. K. Bonerjee, for the Applicant. 


JUDGMENT.—This is an application in 
revision at the instance of a private party 


against the order of acquittal of Nga Po Nwe ' 


by the Township Magistrate, Ngazun, ona 
charge of theft. ` 

The grounds put forward for revising 
ihe order of the Magistrate are all'based 
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on inferences, to be drawn from‘ the facts 
of the case. The Magistrate tried the case 
with care and wrote a lengthy judgment 
dealing with the facts, The only order 
that this Court could pass under section, 
439 of the Code of Criminal Procedure would 
be one directing a retrial of the case, and 
such an order is prima facie inappropriate 
in a case where there has already been a 
full. enquiry into the facts, and no further 
evidence is likely to be forthcoming. 

' Apart from this, there is a long consen- 
sus of opinion in the High Courts of India 
that although the High Court has jurisdic- 
tion to set aside an order of acquittal 
at ‘the instance of a private prosecutor, it 
will not do so except in exceptional cases, 
and applications for the purpose should te 
discouraged on publie grounds. The most 
recent decision on this subject is reported 
as Faujdar Thakur v. Kasi Choudhuri (1). 
Kangali Sardar v. Bama Oh van Bhattacharjee 
(2) has been cited as an authority for the 
interferenca of the High Court in revision 
on application made. But in that case the 
District Magistrate had set aside on appeal 
A conviction on the ground that the Ma- 
gistrate had no local jurisdiction to try the 
case and in so doing had acted contrary 
io the provisions of section 431, Criminal 
Procedure Code. That is an entirely differ- 
ent case from entertaining an application 
in revision on mere facts. The only cases 
in which it seems to me at all appropriate 
that applications at the instance of private 
parties against orders of acquittals should 
be entertained, are those in which there 
has been a failure of justice through want 
of jurisdiction, or a failure to understand 
the law applieable to the case, or perhaps 
in personal cases such as those under sec- 
fion 504 or 497 of the Indian Penal Code. 
But in any ease the power of reversing 
acquittals is one that will only be used 
sparingly and where the interests of public 
justice démand it. 

The present case is certainly not a case 
of that nature. It is one on grounds of 
evidence, and if the applicant is advised 
that the acquittal is an improper one, he can 


(1) 27 Ind. Cas, 188742 C. 612; 19 C. W. N. 1845 81. - 
. C. L. J. 88: 16 Or. L. |J. 122. 
". (8) 12 Tod. Cas..988; $8 Q. 786; 12 Cr, L. J. 609. 
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take steps to move the Local Government to 
appeal if they think fit to do so. 
The application is accordingly dismissed. 
Appeal dismissed. 


, MADRAS HIGH COURT. 
Cermminat Revision Case No. 293 or 1917. 
CRIMINAL Revision Petition No. 236 or 1917. 
August 30, 1917. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr, Justice Phillips. 
MAYARKARA ILLATH NARAYANAN 
MOOSAD - CorNrER- PETITIONKE— 
PETITIONER 
versus 


KOORI KATHIL ITTICHERRY AMMA 


—PETITIONER—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s, 458— 
Maintenance proceedings before Magistrate—Declaration 
by Civil Court, pending proceedings that relationship 
of husband and wife never enisted between parties, 
whether binds Magistrate— Jurisdiction. 

One N was directed by a Magistrate to pay Rs, 15 
a month for the maintenance of the complainant and 
her daughter, who found that the woman was either kept 
or married by N. and the child was born to him. The 
High Court set aside the Magistrate’s order, directing 
him to find ont the circumstances of the woman's 
tarwad and then fix the maintenance. Pending this 
maintenance case before the Mugistrate, N. filed a suit 
in the Munsif's Court for a declaration that the 
relationship of husband and wife had never existed 
between the parties. That declaration was granted. 
When the case again came up before the Magistrate, 
the petitioner produced the judgment of the Munsif 
and requested the Magistrate to drop all further 
proceedings. The Magistrate refused to do so and 
passed a fresh order, affirming his finding that the 
complainant was kept by the petitioner, basing this 
finding on the fact of the petitioner having attempted 
to compromise the complainant’s olaim and obtained 
2 release deed: 

Held, thatin view of the agreement between the 
patties evidenced by the release deed, as wellas on the 
ground that the Magistrate’s order was passed after 
the decree of the District Munsif, the Magistrate's 
order must be set aside. [p. 3%5, col. 1.] 

Per Sadasiva Aiyar, J—The Magistrate ought to 
have held that the decision of the District Munsif was 
conclusive of the question of relationship between the 
parties as declared by that deoree and should have 
refused to pass any order for maintenance. [p. 384, 
col. 2.] 

Case-law discussed. 

Per Phillips, J.. A Civil Court cannot pass a decree 
interfering with a prior maintenance order by way of 
injunction or other similar order. Lp. 335, col. 1.] 

A party cannot get a magisterial order for maim- 
tenanse set aside bya Civil Court where there has 
been no change of relationship between the parties 


: child. 


:guperseded an order 


tt 
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between the date of the order and the date of suit 
in the Civil Court. (p. 335, col. 1.] 

Subhudra v. Basdeo Dube, 18 A. 29; A. W. N. (1895) 
147; 8 Ind. Dec. (N s.) 724, approved. 

Mahomed Abid AU Kumar Kadar v. Ludden Sahiba, 
14 C 278 at 259; 7 Ind. Dec. (N. s.) 188: Abdur Rohn- 
man v. Sakhina, 5 C. 558; 2Ind. Dec. (N. 8.) 963; 
Abdul Ali Ishmailji, In re, 7 B. 180; 4 Ind Doc. (N. s.) 
121; Nur Muhammad v. Ayesha Bibi, 27 A, 483; 2 A. 
L. J. 160; A. W.N. (1905) 54; 2 Cr. L. J. 104, distin- 
guished. 


Petition, under sections 435 gud 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Court of the Sub-Divisional Magistrate, 
Palghat Division, in Miscellaneous Case No. 
125 of 1916. 

FACTS appear clearly from the judgment. 

Mr. K. R. Subranania Sastri, for the Peti- 
tioner.—The present petition is against an 
order of maintenance under section 488, 
Civil Procedure Code. The case came on 
before the High Court at first and after the 
remand order by the High Court, a decree 
ofthe Givil Court was passed to the effect 
that the parties were not related to each 
other as husband and wife and parent and 


B 


In both Deraj Malinga Naika v. Marati 
Kaveri (1) and High Court Proceedings, 11th 
September 1877, No. 2067 (2), it has been 
held that the effect of such a decree is that 
no order of maintenance can be passed 
afterwards by the Magistrate. 

In Nur Muhammad v. Ayesha Bibi (8) 
the same view was taken by the Allahabad 
Court. R 


In Bulakidas, In re (4) there was an order 
under section 488 and a decree and they held 
that the decree should prevail over the order. 

In Mahomed Abid Ali Kumar Kadar- v. 
Ludden Sahiba (5) an order of divorce 
under section 488, 
Criminal Procedure Code. 

?nd point.—The wife having released 
her rights on the payment of a Jump sum the 
Court ought not to proceed further. Lingadu 
v. Labbakka (6). 


(1) 80 M. 400 at p. 401; 2 M. L. T. 844; 7 Cr. L. J. 
285. 

(2) 2 Weir 614. 

(3) 27 A. 483; 
Cr. L. J. 104. : 
..(4) 23 B. 484; 12 Ind. Deo. (N, 8.) 322. 

.(5).14 C. 276 at p. 289; 7 Ind. Deo. (N. 8) 188. 

(6) 2 Weir 629, 


2 A. L. J. 160; A. W. N. (1905) 64; 2 
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Even if no money is paid under the agree- 
ment still there is an enforceable agreement 
in her favour. In fact she obtained a pro- 


-missory note for Rs. 150 and a ready. cash 


payment of Rs. 50 in foll settlement of her 
elaim for maintenance. J MF: 

The Public Prosecutor, for the Crown.—- 
The decree does mot bar the action of the 
Magistrate. 

[Sapasiva Arran, J.—Should not the Magis- 
irate give effect to the decree? ] 

[PuinniPs, J.— Anyhow, it cannot haye 
any effect on the prior order of the Magis- 
trate.] 


ORDER. 

Sapasiva Arvan, J.—The petitioner in revi- 
sion, Narayana Moosad, was at first directed 
by the Magistrate to pay Rs. 15 a month for 
the mainterance of the. respondent’s 
(Ittieheri Amma’s) elder child who seems 
to have been born in 1914. This order was 
passed on 12th May 1916, notwithstanding 
the petitioner's denial that he kept or married 
the woman or that the child was born to him. 
Against that order there was a previous 
revision petiton to this Court (Criminal 
Revision Case No. 491 of 1916), and the 
Magistrate’s order was set aside by Mr. 
Justice Spencer on 4th December 1916 in 
order that the Magistrate might consider 
the circumstances of the woman's tarwad and 
then fix the maintenance. 

Pending this maintenance case before the 
Sub-Divisional Magistrate, the petitioner 
filed a suit (Original Suit No. 295 of 1916) 
in the District Munsif’s Court of Tirur, for a 
declaration that the plaintiff was never his 
wife and the child was not born to him and 
for another relief (not relevant to this case). 
That declaration was granted by the District 
Munsif, When the criminal maintenance case 
came up again before the Sub-Divisional 
Magistrate, the petitioner produced the judg- 
ment and decree of the District Munsif and 
requested the Magistrate to drop all further 
proceedings in the maintenance case. The 
Magistrate, refused ‘to do so and passed a 
fresh order on 8rd April 1917, directing the 
petitioner to pay the complainant, -Itticheri 
Amma, a sum of Rs, 8 per mensen for the 
maintenance of the boy, Krishnan, and 
another sum of Rs. 7 for a child named 
aged 9 months, that . child 
having been in the womb when the first order 
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of the Magistrate(12th May 1916) was passed. 
The learned Magistrate affirms his finding 
that the complainant was kept by the peti- 
tioner and the first child was born to him. 
And one of his reasons is that the petitioner 
made an attempt to compromise the complain- 
aut’s claim and obtained a release deed, 
Exhibit I, from her for a consideration of 
Rs. 200. Though the Petition No. 20 of 1916 
(which seems to have been numbered after 
the remand as No, 125 of 1916) prayed for 
allowance for the maintenance of the elder 
child alone, the Magistrate, as I said before, 
has given her Rs. 7 for the maintenance of 
the. younger child born about July 1916. 
In the evidence of the complainant ‘taken 
again onthe 30th January 1917, the com- 
plainant says: “The second delivery was after 
the former case. I claim maintenance for the 
second child. Accused is the father. It isa 
female child.” Sheadmits in her evidence 
that she executed the release deed, Exhibit I, 
because he threatened steps against her 
civillyand that she also got a promissory note 
for Rs 150, Bxhibit A, from the petitioner. 
Then she says, “if this Court passes an order 
of maintenance I do not want the pro-nofe.” 
There is nothing to show the rate at 
which she claimed maintenance for the second 
child ‘or that the petitioner was called upon 
to show cause why he should not pay mainten- 
ance:for the second child or to state what, 
according to him, would be a reasonable rate 
of maintenance. The learned Sub Divisional 


Magistrate has ordered the Rs. 15, which he. 


had in his first order allowed for the main- 
tenance of the eldest child, to be now treated 
_as the maintenance rate for both children 
dividing it into 8 and 7. As to whythe 
learned Sub-Divisional Magistrate refused to 
accept the District Munsif’s decree declaring 
that the complainant was not the petitioner's 
wife nor was the child born to him, the 
Magistrate makes the following observations: 

‘At the risk of pronouncing an obiter diclum T 
cannot kelp remarking that the possibility of 
such thing happening” (namely, a Civil Court 
declaring the petitioner not to be the father 
of the childand granting him damages for 
bringing a false complaint and the petitioner 
‘Inducing the High Court to order the Sub- 
Divisional Magistrate to re-try the case) “does 
not conduce to the dignity of justive either 
civil. or criminal.. Some means af co-ordina: 
tion should catst,. In this cso “tho procedure 


INDIAN OASES. 


333 


of this Court: by comparison with that of the 
Civil Court is certainly not summary. 1 
understand that the Munsif is now engaged 
in revising his own order.” I might here add 
that the learned Sub-Divisional Magistrate 
bimself has revised his former order because 
he says in paragraph 7 of his present order: 
“The sum of Rs. 15 is perhaps rather excessive 
for one child.” I understand that the Dis- 
trict Munsif dismissed the review petition 
put in by the complainant in the civil case, 
As regards the comparison indulged in by 
the learned. Sub-Divisional Magistrate 
between the procedure of his Court and the 
procedure of the District Munsif's Court, it 
seems to me not relevant, and I may perhaps 
be permitted to state that the manner in which 
the Sub. Divisional Magistrate. has, on the bare 
statement of the complainant in the witness- 
box in January 1917, allowed her a sum of 
Rs. 7 for the maintenance of the second child 
whose maintenance was not the subject of 
the complainant, shows that his procedure is 
rather summary. The learned Magistrate is 
quite right in saying that some means of co- 
ordination should exist between the Civil and | 
Criminal Courts. I think that such means of 
co-ordination has been laid down‘by com- 
petent authorities loug ago. In Mahomed 
Abid Ali Kumar Kadar v. Ludden Sahiba 
(5) decided by Mr. Justice Prinsep (a very 
learned civilian Judge of high avthority in 
criminal matters) and Mr. Justice Beverley, 
which was argued by Mr, Ameer Ali for 
the lady who claimed maintenance, the 
learned Judge states as follows: “Having 
found" (in the civil litigation) “that 
the relationship of husband and wife 
no longer exists between the parties, it 
remains for us to consider the effect of 
our finding onthe proceedings before the 
Magistrate. The plaintiff asks fcr an in- 
junction to restrain the Magistrate from 
enforcing the order for maintenance. We 
are of opinion that we cannot pass such an 
order, The plaintiff will be at liberty to 
satisfy the Magistrate that, by an order of 
this Court in its civil jurisdiction, it has 
been declared that no relationship exists 
between him and the defendant and he can 
ask the Magistrate, on the authority of the 
cases of Abdur Rohoman v. Sakhina (7) and 
Abdul AU Ishmailji, In re (8), to abstain from 


D 5 C. 658; 2 Iud. Dec. (N. s.) 963. 
(8) 7 B. 180; £ Ind. Dec, (x. 2.) 121- 
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giving any further effect to his order for 
maintenance.” In High Oourt Proceedings 
11th September 1877 No. 2067 (2), the Magis- 
trate passed an order for 3nuintena nde and 
then a suit was brought and the District 
Munsif's Court cancelled the order of the 
Magistrate. The learned Judges say: “It 
is obvious that the District Munsif had no 
jurisdiction to entertain a suit for such a 
purpose. The decree can only enure as a 
decree inter partes determining the right of 
the parties inter se, but-not directly affecting 
the order of the Magistrate which the High 
Court alone are empowered to set aside. What 
the District Munsif decided was that the 
woman had been living apart from the 
husband for more than 12 years. It is not 
decided that she did so voluntarily, nor is 
it found that she has been living ‘an un- 
chaste life or has done anything to disentitle 
her to maintenance. If it had been so decided, 
the Magistrate who passed the original order 
would have been boundin the interests of justice 
to take the judgment into consideration before 
passing a fresh order to enforce the former 
order, because such a desision would, 
as between the parties, be strong if not 
conclusive evidence of -what it desided.” 
In this decision of September 1877, the 
question was not finally decided as it was 
unnecessary to decide,it for the purposes of 
that case. _Théew we come to the case noted 
in the very next page 615*, which- was decided 
by Wilkinson and Shephard, JJ., in August 
1889. I shall quote the whole of the judg- 
ment as this has always been considered as 
laying down the law in Madras: “By the 
decree made by the District Munsif of Palghat 
in February 1889, the plaintiff Veeran is de- 
clared not to be liable to pay separate main- 
tenance to his wife. The orders for such 
maintenance previously made by the Head 
Assistant Magistrate did not take away the 
jurisdiction of the Civil Courts to make the 
declaration, under section 42 of the Specific 
Relief Act. The District Munsif's decree being 
final, it is binding upon’ the parties to it and the 
husband is entitled to insist that the Magistrate 
does mot enforce the order of maintenance, 
‘which assumed that the obligation negatived 
by the decree existed. Jt zs not open to the 
Magistrate to ignore a final decree on the ground 


` that tt rests on reasons which do not appear to 


him satisfactory, the jurisdiction vesting in 
#Veeran v. Ayyammah, 2 Weir 6165— Hé, 
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him under seotion 488 of the Criminal/Pro- 
cedure Code being auxiliary to that of the 
Civil Courts. The order of the Magistrate 
must be cancelled on the ground that there 
was no sufficient reason for the wife to refuse 
to live with the husband and that the deci- 
sion of the District Munsif zs conclusive on 
that point. This will not, however, preclude 
the interference of the Magistrate, if there 
should arise any fresh causes for such inter- 
ference.” I shall now consider the case of 
Deraji Malinga Naika v. Marati Kaveri (1), 
decided by Sir Arnold White, C. J., and ` 
Mr. Justice Miller. The cases of Veeran v. 
Ayyammah (9) and Mahomed Abid Alt Kumar 
Kadar v. Ludden Sahiba (5) are referred to, 
approved and followed. It distinguishes the 
case of Subhudra v. Basdeo Dube (10). In 
Syed Saib v. Meeram Bee (11) Munro and 
Abdur Rahim, JJ., held that “the Magistrate 
is bound to abstain from enforcing his 
previous order for maintenance, when it is 
once established that the relationship of 
husband and wife zeased to exist since the 
date of the order.” In Ghana Kanta 
Mahanta v. Gereli (12) it was held in the 
coriverse case that the Magistrate’s finding 
against the sonship ofa person for whom 
maintenance was claimed -by the mother 
wat not a-bar to a suit. in the Civil Court 
to establish the sonship and to'recover: ‘main- 
tenance. : [see also Trinayant Dasee.v. Sri- 
chandan Bhuiyah (13)]. In Nur Muhammad 
v. Ayesha Bibi (3) Mr. Justice Aiknian, fol- 
lowing: Bulakidas, In ve (4), says that a 
decree of a Civil Court for restitution of con- 
jugal rights passed after an order of main- 
tenance in favour of the wife superseded the 
maintenance order and ought to be cancelled, and 
we accordingly cancel zt, I am, therefore, 
clear that the learned Magistrate ought 


to have, in the language of the case in 
Veeran v. Ayyammah (9), held that’ 
the decision of the District Munsif is 


conclusive on the question of relationship as 
declared by that decres and should have 
refused to pass any order for maintenance. 


(9) 2 Weir 615. 

(10) 18 A. 29; A. W. `N. (1895) 147; 8 Ind. Dec 
(N. s.) 724. : 

(11) 4 Ind. Cas. 140; 20 M. L. J. 12, 7 M. D. "T. 33; 
10 Cr. L. J. 502. 

(12) 2 Ind. Cas. 550; 2 M. L. T 844 7 Cr. L. J. 280, 
32 O. 479; 18 O. W. N. 150, 

(13) 15 Ind. Cas. 603, 
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His order is, therefore, cancelled in the 
exercise of the powers of this Court’ under 
section 439 of the Criminal Procedure Code. 
I might add that thə woman having given 
a registered release-deed, Exhibit I, and 
obtained the promissory note, Exhibit A, and 
her evidence olearly showing that she re- 
fused to be bound by the agreement only, 
because she expected an order from the 
Magistrate more favourable than she got- 
under the release (she was not willing to 
give up her claim under the promissory note 


unless she got maintenance order from the ` 


Magistrate), the learned Magistrate ought to 
have dismissed her petition’ on that ground 
also. [See Viramma v. Narayya (14)]. 


PuiLUIP;, J.— On the ground that the Joint 


Magistrate has failed to consider the effect . 


of the agreement between the parties evidenced 
by Exhibits Aand I [vide Yerukula Jagabandhu 
Subuddhi v. Jamuna Bayi (15:] and on the 
ground that the Magistrate's order was passed 
after the decree of the District Munsif 1 agree 
in the order proposed. The suit in which the 
District Munsif’s decree was passed was filed 
after the original maintenance order had 
been passed and -the District Munsif was 
clearly wrong in awarding damages to peti- 
tioner against respondent on the  grcund. 
that the latter bad obtained a maintenance. 
order froni the Magistrate; for it has been 
repeatedly. held that &.Civil Court cannot 
pass a decree interfering with a prior main- 
tenance arder by way of injunction or other 
similar order [ Deraj? Malinga Naika v. Marati 
Kavert (1) and Mahomed Abid AW Kumar 
Kadar v. Ludden Sahiba-(5)]. The District 
Munsif’s decree had the effect of nullifying 
the prior magisterial order, and Iam not 
prepared to hold on the very limited argu- 
ments inthis case that a party can get a 
magisterial order for maintenance set aside 
by a Civil Court when there has been no 
change of relationship between the parties 
between the date of the order and the date 
of suit. [Vide Subhudra v. Basdeo Dube (10).]. 
In the other cases such as Mahomed Abid 
Ali Kumar Kadar v. Ludden Sahib (5) Abdur 


-Rohoman v. Sakhina (7) and Abdul Ali- 


Ishmailjt, In re (8), the relationship between 
the parties had altered; and in Nur Muham- 
mad v. Ayesha Bibi (3) the civil decree was a 


(14) 6 M. 283; 2 Weir 626; 2 Ind. Dec. (x. s.) 476. 
(15) 2 Weir 681. 
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consent decree whioh provided for main- 
tenance; and in no decided case to which 
I have been referred has a maintenance 
order been allowed to be set aside by a 
decree based upon the same facts and 
material as the magisterial order. 


| 


Petition allowed; Order set aside. 


V.R.P. 


PUNJAB CHIEF COURT. 
CRIMINAL Reviston No. 2028 or 1916. 
` April 19, 1917. 
Present:— Mr. Justice Scott-Smith and 
Mr. Justice Broadway. 
EMPEROR— PROSECUTOR 
Versus 


SARDAR - AccuseEp. 
. Criminal Procedure Code (Act Y of 1898), ss. 206, 
519— Accused absconding after charge framed—Con- 
viction, legality of. 

Where a warrant is, in the first instance, issued for 
the arrest of an accused person, the Magistrate trying 
him cannot dispense with his attendance and the 
whole trial must take place in his presence so that if 
the accused absconds before the trial is concluded, he 
cannot be convicted and sentenced in his absence, 
[p. 336, col. 2.] 


Case reported by the Sessions Judge, 
Jhelum, with his No. 1063 of 6th December 
1916. 

FACTS.—It is alleged that Sardar and 
Pahlwan accused abducted Musammat 
Nawab Bibi, daughter-in-law of Ghulam 
Mubammad complainant, for the purpose 
of having illicit intercourse with her on or 
about 20th July 1916 when her husband 
was away on field service. After the charge 
was framed against him, Sardar accused 
absconded. He consequently gave no defence 
but was convicted and sentenced in his 
absence. 

The accused, on conviction by Sardar 
Hukam Singh, exercising the powers of a 
Magistrate of the first clags, in the district, 


; was sentenced by order, dated 15th November 


1916, under section 498 of the ‘Indian Penal 
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Code to six months’ rigorous imprisonment 
-and Rs. 25 fine, orin default: two months’ 
further rigorous imprisonment. 


GROUNDS.—It is clear from a perusal’ 
of section 366, Criminal Procedure Code, 
that the judgment must be read in open 
Court in presence of the accused, and the 
proceedings of the Magistrate subsequent 
to the absconding of the acoused were illegal. 
It was not possible to record a conviction 
and pass sentence against Sardar in his 
absence. 

The proceedings are forwarded to the 
Chief Court for ‘setting aside the conviction 
against Sardar under section 438, Criminal 
: Procedure Code. 

The Public Prosecutor is present and has 
nothing to urge in support of the conviction, 
and admits that the conviction is illegal. 


The revision came up before Mr, Justice 
Leslie Jones, who on 23rd December 1916 
passed the following: order referring the case 
to a Division Bench :— 

My attention has been drawn to Criminal 
Revision No. 1126 of 1916* decided by 
Chevis, J., on &th July 1916. 

In that case tlie conviction of an absconder 





#CHEVIS, J.—(8th. July, 1916).—In this case seven 
persons were under trial. A charge was framed 
against all seven, and they pleaded not guilty, and 
named their defence witnesses. The case was then 
adjourned for defence evidence. Meanwhile two of 
the accused, Khandu and Lal, broke jail. The 
Magistrate, however, proceeded with the trial against 
all the accused. -The witnesses named by the two 
absconders were not examined. The Magistrate: 
convicted all the accused and sentenced all of them. 

Khandu has since been arrested. Lal is an 
absconder. Khandu has already been sentenced 
and might perhaps appeal. But it certainly seems 
irrégular to proceed with a trial when the accused 
has ‘absconded, though no doubt the Court might pro- 
ceed under section 512, Criminal Procedure ‘Code, if 
the evidence for the prosecution were incomplete. 

I set aside the convictions in the case of Lal and 
Khandu. Tho case against Khandu will proceed from 
tho point where he absconded. 

The Magistrate in question has. been transferred. 
The provisions of section 350, Oriminal Procedure 
Code, must now be observed and Khandu must be 
asked if he wishes the prosecution witnesses or any 
of them to be re-summoned and re-heard. Apparently 
ho has already stated before a Magistrate that he 
docs uot want a fresh enquiry, but this was ata timc 
when tHe conviction was still in force and the Magis- 
trate had no jurisdiction, so he must now be again 
asked, 


INDIAN OASES, 


was seb aside while he was still absconding ' 


as well as that of a re-arrested absconder, 

It was, however, held i in Queci- Empr e88 V. 
Ghotiram (1) that’ at least for 
the purposes of a review not sought by the 


accused, the case of a re-arrested absconder, ` 


might be regarded as falling under section 
537, Criminal Procedure Code. 
In the present case the peraon sentenced 
in his absence seems to bo still absconding. f 
The Sessions Judge quotes section 366, 


191? a. 


Criminal Procedure Code, but his sama ka 


seem to me, in view of sub-section (2), to be, 
too absolute. : 

I think it is open to question whether 
in the absence of any motion by the convict 
itis necessary to take the case up on 


revision. Let notice issue and let the case’ 


be laid fcr decision before a 


Bench. 





FINAL ORDER.—The facts are stated in 
the order of Leslie Jones, J., who referred 
the ease to a Division Bench. 


Division + 


Yon 


As in the first instance a warrant issued’ 


for the arrest of Sardar, 
could not under 
Proétedure Code, dispense with his attend- 
ance: The whole trial, therefore, had to 
take place in the presence of Sardar, who 
absconded after the charge was framed and 
whose defence was in consequence not 
heard. y 
We agree with the view taken by Chevis, 
J., in Criminal Revision No 1126 of 1916. 
We set aside the conviction and sentence of 
Sardar. When Sardar is re-arrested, the' 
trial should be completed according to 
law., ^ 
Conviction set aside, | 
(1) Rat. Unrep. Cr. C. 325; Cr. Rg. 12 of 1887. 


D 


the Magistrate 
section 205, Criminal 
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MADRAS HIGH COURT. 
SECOND Oivin Appeat No. 1816'0r 1915. 
April 18, 1917. 
. Present:— Mr. Justice Seshagiri Aiyar and 
Mr, Justice Bakewell. 
W. KALMATAPPA ano OTHERS— PLAINTIFFS 
— APPELLANTS 
versus 
JOISH NARAYANA BHAT AND OTHERS — 
DEFENDANTS— RESPONDENTS. . 
Criminal Procedure Code (Act V of 1898), s. 144) 
order under, effect of —Civil right, infringement of —Suit; 
maintainability of —Cause of action—Damdge, prod of, 
whether necessary: -LE 
An order of a Magistrate under section 144 ‘of the 
Code of Criminal Precedure leaves the civil rights of 
the parties unaffected and does not by itself give a 
right of suit to the parties. Consequently, if either of 
-the parties sues to vindicate its rights, it must allege 
and-prove facts which apart from the pronouncement 
„of the Magistrate would enable it to obtain a decree. 
If the right sought to be established is a public right 
then special damage must be alleged and proved, if 
it is an individual ight such damage need not be 
proved. [p. 887,,col. 2.] . 


Maunada Mudali v. Nallayya Goundan, 4 Ind, Cas. 
870; 32 M. 527; 19 M. L. J. 467; 6 M. L. T. 285; Andi 
Moopan v. Muthwirama Reddy, 29 Ind. Cas. 245; 29 
M. L. J. 91; 17 M. L. T. 458, followed. 


Kandasawmy Mudali v. Subraya Mudali, 1 Ind. Cas. 
716; 32 M. 478; 19 M. L. J. 615 ‘Muthialu Chetti v. 
Bapun Saib, 2 M. 140; 5 Ind. Jur. 23; 2 Weir 68; 
1 Ind. Dec. (N. s.) 369; Kazi Sujaudin v. Madhavdas, 
18 B. 693; 9 Ind. Deo. (x. s.) 971, distinguished. 


Second appeal against the decree of the 
District Court, Kurnool, in Civil Appeal 
Suit No. 23 of 1915, preferred against that 
of the District Munsif, Hospet, in Original 
Suit No. 437 of 1913. 


FACTS.—Suit to establish a right to 
pase in procession through public streets. 
An order was pezssed by the Magistrate 
under section 144 of the Criminal Procedure 
Code prohibiting one party from marching 
in procession as against the other, A suit 
‘was filed by the party whose right was 
‘negatived. Both the lower Courts dismissed 


the suit, but in doing so declared the 
rights of the defendants. The plaintiffs 
‘appealed, 


. The Hon'ble Mr. T. Rangachartar and 
Mr. S. Ranganadha Adyar, for the Appellants. 

Messrs. T. R. Ramachandra Aya, T. R. 
,Krishnasuama Atyar and V. .S., Narasimha- 
„chariar, for the, Respondents, mM 


ssi JUDGMENT.— We: think this P 
appeal ¢ah be ‘disposed of on a simple ground, 
22 
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: Muthialu Chetti v. Bapun Naib 


837? 


The suit was based on An order of the 
Magistrate passed under section 144 of the 
Code of Criminal Procedure, That order 
confines itself to stating that the procession 
claimed by the plaintiffs should not be 
permitted as there was danger of a breich 
of the public peace. Such an order was 
within.the competence of the Magistrate and 
was perfectly legal. We fail to see how 
this order can furnish a cause of action for 
the suit, although it may be the occasion for 
instituting the suit. The order of.the Ma- 
gistrate leaves the.Civil rights of the parties 
unaffected. Consequently, if the plaintiffs sue 
to vindicate their rights, they must allege and 
prove fasts which, apart from the pronounce- 
ment of the Magistrate, would enable them to 
obtain a decree. If the right sought to be 
established is a public right, then special 
damage mast be alleged and proved; if it is 
an individual right, such a damage need not 
be proved. 


Mr. Rangashariar has quoted certain 
authorities for the proposition that the pro- 
mulgation of the order by the Magistrate dis- 
penses with the necessity of proving special 
damage. On examining the cases, we are 
unable to find that this general statement 
receives any support from them. In cases 
where the Magistrate exceeds his powers and 
passes an order which is not warranted by 
section 144, it may be that proof of spesial 
damage is nof necessary. That is how we 
understand the decisionin Aandasawmy Mudali 
vy. Subraya Mudah (1). The decisions in 
(2) and in 
Kazi Sujaudin v. Madhavdas (2) make this 
position clear. As regards And: Moopan v. 
Muthuvirama Reddy (4), it is enough to point 
out that in that case the Court found 
that the right claimed was an individual 
right and it was the infraction of that right 
that led to the suit. In that view, no question 
of special damage arose. In Maunada Mudali 
v. Nallayya  Goundan (5), an illegal order 
was passed prohibiting the plaintiff from 
obstrueting the passing of & procession. 

(1) 1 Ind. Cas. 716; 32 M. 478; 19 M. L. J. 617, 

M 2 M. 140; 6 Ind. Jur. 23; 2 Weir 68; 1 Ind. Dec. 

. S.) 369. 

Neg. 18 B. 693; 9 Ind Dec. Qu. a.) 9714. 

(4) 29. Ind. Oas. 248; 28° M. Ly 3b. 


53. 
T (8) 4 Ind Das; 810; 32. M 62; 19.35. L Ji 407; 6 M. 


IZAL. L.T. 
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in our opinion, an order within the juris- 
diction c of the Magistrate and which is passed 
solely in the interest of the public peace 
without detriment to the Civil rights of the 
parties would not give plaintiff a right to dis- 
pense with the proof of special damage, 
if he is agitating a public right. On this 
ground, we hold that the suit was misconceiv- 
ed and dismiss it. At the same time, we think 
the decree which denies certain rights to the 
plaintiffs should be vacated. In dismissing the 
_ plaintiffs’ suit, the Courts below were not 
` entitled to declare any rights in favour of the 
defendants. There will be a simple decree 
dismissing the suit. In this Court each party 
will bear his own costs. The:order as to 
costs in the Courts below must stand. 

Sujit dismissed; 
Decree modified, 
v. R.P. 


Ei 





PUNJAB CHIEF COURT. 
FULL BENCH. 


SzgooND Civis, APPRAL No. 1658 or 1918. 
March 24, 1917. 
Present:—Mr. Justice Rattigan, 
Mr. Justice Chevis, Mr. Justice Shadi Lal 
and Mr. Justice Leslie Jones. 
Musammat BISSI—Dzrenpant— 
APPELLANT. 
: versus 
HIRA SINGH AND OTHERS— PLAINTIFFS— 


RESPONDENTS. 

Cuatom-—BSuccession — Widow— Mother, whether suc- 
ceeds as widow of husband—Re-marriage, effect of— 
Burden of proof—Dhillon Jats, Tahsil Dasuya, District 
Hoshiarpui. 

By the Full Bench. (Rattigan, Ohevis 4 Shadi Lal, JJ.) 
~The answer to the question whether by custom a 
woman who has succeeded to her husband's estate 
after the death of her son loses her right to retain 
the estate on her subsequent re-marriage, is one 
depending on the circumstances of each tribe. [p. 
840, col 2.] 

By the Division Bench (Chevis d^ Leslie Jones, 
JJ.)—The burden of proving that the mother of 
the last male owner succeeds to a life-interest in 
the estate of the deceased as his mother and not 
as her husband’s widow, and that consequently 
her life-interest is not liable to forfeiture on her re- 
marriage, ison the widow. [p. 341, col. 1.] 

(Case-law discussed ) 

One G., a Dhillon Jat of Tahsil Dasuya, District 
Hoshiarpur, died sonless and his estate was recorded 
in the name of his widow. Soon afterwards a 
posthumous don was born to G., and mutation of names 
was effected in the son's favour. The latter died, and 
mutation wes again effected in favour of G.'s vridow: 
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Held, that the widow , Succeeded to the estate of 
G.as his widow and not as ‘the mother of his son, and 
that consequently her estate was liable to forfeiture 
on her re-marriage. [p. 841, cols. 1 &2.] 

Second appeal from the decree of the 
Divisional Judgé, Hoshiarpur, dated the 3lst 
May 1913. 

Messrs. Duni Chand and Bhagat Ram, for 
the Appellant. 

Mr. Morton, for the Respoudents. 

: This appeal came on fcr hearing before 
Chevis and Shadi Lal, JJ., who on 24th May 
1915 passed the following 

ORDER OF REFERENCE TO A FULL 


BENCH. 
The facts of this case are as 
follows :—Gurditta died sonless in 1904, 


and his estate was recorded in the name 
of his widow Musammat Bissi. Soon after- 
wards a posthumous son, Ujagar, was 
born, and mutation; of names was effected 
in his favour. 


In February 1906 Ujagar died, and 
mutation was again effected in favour of 
Musammat Bissi. Since then she has 


struck up a connection with. Atra, who 
lives next door to her, and has borne him 
children in 1907, 1909 and 1912. The 
plaintiffs who are collaterals of Gurditta 
sue for possession of. the estate, excluding: 
certain land mortaged ‘by Gurditta, as 
they admit that that mortgage is binding 
on them, bnt challenging a mortgage of 
6.1/20 kanals effected by Musammat Bissi 
in favour of Atra as being bad for want 
of consideration and necessity. The lower 
Courts having decreed the claim, Musammat 
Bissi appeals (with certificate) to this 
Court. . . 

As regards the mortgage effected by 
Musammat Biesi, the first Court found that 
consideration and necessity had not been 
proved, and on this part of the case there 
was no objection taken in the grounds of 
appeal to the Divisional Court. So even 
if our decision be that Musammat , Bassi 
has not lost her right to hold the estate, 


the plaintiffs would appear to be, entitled- 


to a declaration that this mortgage should 
not affect their reversionary rights. 

The chief point for consideration . is 
whether, when Yusammat Bissi regained 
the estate on her sun's death, she got it 
on the score of being his mother or as the 
widow of the penultimate male owner, 


` 
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If we regard her as having succeeded as , 


widow of  Gaurditts, then we think the 
plaintiffs must succeed for we haye no 
hesitation in agreeing with the lower Courts 
thet her union with Atra is equivalent to 
a marriage, even though no chadarandast 
ceremony has been performed. The defend- 
ants’ witnesses admit that the ohildren 
born of the union are regarded as legiti- 
mate and will suceeed to their father's land 
and according to Jat sustom a permanent 
union of this sort needs no marriage sere- 
_mony. We regard Musammat Bissi, there- 
: fore, as a woman who has re-married, For 
‘appellant it is urged that Atra is a collateral 
of Gurditta, more remote than the plaintiffs 
(this is not admitted by plaintiffs’ Counsel), 
but it is admitted that he is not a near 
collateral, so we cannot hold that a mar- 
riage with Atra does not involve forfeiture 
ofa widow’s tenure. Since we look upon 
Musammai Bissi as a woman who has re- 
married, we need not consider the question 
whether unchastity involves forfeiture of 
the estate. 


‘Bot if Musammat Bissi be regarded as 
having succeeded in the capacity of mother, 
the. decision is not so easy. The marriage 
«tie is soluble. Death is not regarded as 
“dissolving it, for when a man dies his 
widow takes the land as his representative. 
But if the husband divorces or repudiates 
.his wife in his life-time the tie is dissolved; 
and after his death the tie is dissolved if 
she re-marries, or, in many cases, in tke 
event of her becoming unchaste. But no 
re-marriage or unchastity can ever dissolve the 
tie between mother and son. 


Iu Musammat Jazdevi v. Harnam Singh (1) 
the collaterals had succeeded on the 
death of the son. A suit by the mother 
was dismissed after enquiry as to custom 
on the ground that she had re-married be- 
fore his son's death. In Gaman v. Musam- 
mai Aman (2) the contest was between 
the grandmother and the grand-uncle of 
the last male owner, and the former was 
held to have the preference, thongh she 
had re-married, apparently long before the 
death of the last male owner, Here we 
find Mr. Justice Roe speaking of the woman 


(1) 117 P. R. 1888. 
(2) 171 P. B. 1885. 
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as having aright notas grandmother, but 
as widow of an estate whioh had onse be- 
longed to her first husband, yet in spite 
of herre-marriage he regards her as entitled 
to succeed. Mr. Justice Frizelle, on the 
other hand, holds that by the re-marriage 
she has not lost rights of inheritance which 
had not acerned at the time of that mar- 
riage. Then somes the Full Bench ruling 
Musammat Dest v. Lehna Singh (8), in which 
it is pointed out that ifa woman succeeds 
her son as mother the objection of re- 
marriage is irrelevant, for she does not 
cease upon re-marriage to be his mother. 
In this ruling the right of a woman to 
succeed her son is olearly held to rest 


“upon the fast of her being his father’s 


widow.  Plowden, J., refers to a case, 
which he remembered but was unable to 
trace, ofa man’s being succeeded by his mother 
and step-mother jointly, the two obviously 
taking as widows. But in Musammat Kirpi 
v. Bamjus (4) it had been held that a 
step-mother had no right to succeed either 
by Hindu Law or by custom. It may be 
noted that in the case dealt with by the 
Full Bensh in 1891 the woman had re-married 
before her son’s death. 

In another Full Bench ruling Hamira 
v. Ram Singh (5) it was laid down 
that a sister of the last male owner 
sould claim no higher status than that 
of sister and could not be regarded as 
holding as favourable a position as a 
daughter. This ruling refers to the prin- 
ciple laid down inthe earlier rulings to 
the effect that when a line dies out if 
is treated as never having existed, but 
refuses to follow it up to all its logical 


conclusions. This ruling cannot be quoted 
as dissenting from the former rulings 
which lay down that a woman succeeds 


her son, not as his mother, but as his father’s 
widow. 

Tn ‘Hardam Singh v. Musammat Mahan 
Kuar (6) a mother who had re-married 
was not allowed to susceed her son. Here 
the woman was treated as being the widow 


(3) 46 P. R. 1891. 
(4) 153 P. R. 1889. 
(5) 134 P. R. 1907; 74 P. L. R. 1908; 86 P. W, E. 
1907. 
(6) 7 Ind. Cas. 484; 64 P. B. 1910; 91 P. Wi, B. 1910; 
113 P. LR. 1910. 
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of the penultimate male owner. The 
collaterals were in possession, and the 


learned Judges remarked on the distinction 
between refusing to let a widow succeed 
and ousting her after she had succeeded. 

In Musammat Thakri v. Gurdit Singh 
(7) the widow had succeeded her son. 
It was held that unchastity did not involve 
forfeiture of the estate. Here the first 
Court regarded ‘the woman as mother, 
the Divisional Judge treated her as a 
widow but the learned Judges of this 
Court regarded her as a mother and 
following two Allahabad rulings held that 
uuchastity did not entail forfeiture. 


The question whether a woman in such 
& case succeeds as widow or as mother 
was not proved, the learned Judges 
holding that on the pleadings she must be 
regarded as having succeeded as mother. 

This last is really the only ruling which 
treats the widow as a mother, and it does 
so apparently only because she is so des- 
eribed in tha pleadings and it is held 
that no fresh case can be set up for her 
on appeal. But the question is not free 
frem difficulty, for apparently some of 
the earlier rulings are based on the find- 
ing that the  re-marriage preceded the 
son's death (which “is :Hot the case here) 
and other rulings are ‘to the effect that 
a widow who has once succeeded is in a 
better position than a widow who  olaims 
to succeed, though we find it difficult to 
see how this can be so. 


The authorities seem divided and we 
refer to a Full Bench the following 
question:— 

‘By custom does a woman who has 


succeeded to her husband’s estate after the 
death of her son lose her right to 
retain the estate on her subsequently re- 
marrying? 





The Fail- Bench (Rattigan, Chevis and 
Shadi Lal, JJ.) on the 18th December 1915 
delivered the following 

OPINION.—The question which has 
been referred to the Full Bench for deci. 
sion is whether by custom a woman who 
has succeeded fo her husband's estate 


- (7) 19 fud! Cas: 20307 P.W, R. is 120' 2: d 
R. 1918, 
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after the death of her son loses her right 
to retain the estate on her subsequent 
re-marriage, 2 

We find ourselves 
answer to this. question for 


unable to give any 
ihe simple 


reason that custom varies from -tribe to 


tribe, and. from one locality to: another. 
Tf we were to answer the question put 
to us either one way or the other, our 
ruling would be quoted as applicable o 
all persons in the Punjab governed by 
custom, whatever their tribe or residence. 
Our answer might be correct «áb regards 
some tribes in some localities and quite 
incorrect as regards others. 


If the question be limited to the parti- 
cular tribe and the particular locality to 
which the parties in the present suit be- 
long, then the answer to the question can 
presumably be found in the evidence in 
this particular oase, and this answer can 
be arrived at hy the Division Bench jast 
as easily as bya Full Bench. 

We hold, therefore, that it is impossible 
for us to give an answer to the question 
referred to us, and that the only safe 
and proper course in such cages is to come 
to a decision in each particular ‘snit on 
the merits, the decision being regarded 
merely as one, applicable to the particular 
tribe and losality concerned, and not as 
a general rule'to be applied, regardleas of 
tribe and locality, to all persons in the 
Punjab governed by Customary Law. 

With these remarks we return the case to 
the Division Bench, 





The case coming back to the Division 
Bench (Chevis and Leslie Jonés,' JJ.), it 
delivered the following ‘ 


JUDGMENT.—The facts of this case are 
stated in the order of 24th May 1915, 
by which this appeal was referred to a 
Full Bench. The Full Bench has declined 
to lay down any rule, holding that the 
answer, to the question whether the mother 
of the last male owner succeeds as. his 
mother or as the widow of the penultimate 
owner, is one depending on the particular cuş- 
tom of the tribe. 


The frst question - for  deoision is, on 
whom does the burden of proof lie i in -such 
oases, see S 


t 


band. 
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The various published rnlings on the 
snbject have been reviewed in the order 
of 24th May 1915 and we think the 
weight of authority is largely in favour 
of the view that the presumption is that 
the mother succeeds as widow of her hus- 
For--appellant it is contended that 
this case is on all fours ‘with Musammat 
Thakri v. Gurdit Singh (7), but, as pointed 
out in the order of 24th May 1915, this 


Court did not prove the question of the 


capacity in which (he woman succeeded; but 
held that plaintiff’ must be confined to 


their pleadingsaccording to which thé woman . 


had succeeded as mother. 


The rulings seem to us to lay down 


the principle that where a line dies ont it is 


Singh (5) 


treated as never having existed. 

The Full Bench ruling Hamira v. Ram 
does not dissent from this 
principle, but merely refuses to follow it 
up to all its logical conclusions, and so 
the sister of the last male owner is held 
to be debarred from claiming in the capa- 
city of a daughter of a former owner. If 
she were allowed to claim in this capacity 
she would be acquiring a status higher 
than that of the sister of the last male 
holder. Here, however, the case is the 
reverse, for if we treat the appellant in 
this case as widow of the penultimate 
male owner, we are assigning her an in- 
ferior position to that which she would 
take as mother of the last male holder — 
inferior in the sense that re-marriage involves 
forfeiture of tenure. 

We hold then that the burden of prov- 
ing that she succeeded as mother of her 
son and not as her husband’s widow was 
rightly placed on the appellant. We must 
hold further that she has failed te discharge 
the onus, The parties are Dhillon Jats 
of Dasuya Tahsil, Hoshiarpur District. No 
instances are cited in evidence of a mother 
having succeeded and having retained the 
estate in spite of re-marriage. Nor have 
any instances been cited of a mother suc- 
ceeding to the exclusion of a step-mother. 

- As to-the reported cases, Musammat 
Jaidevi v. Harnam Singh (1) relates to Sus 
Jats' of Hoshiarpar District. Here the 
mother who had re-married before her sons' 
death was held to be excluded by the 
eollaterals. We venture to think that the 
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decision would have been 
she re-married after her, son's death. 
judgment says: "The presumption 
certainly be that a mother or widow so 
succeeding would forfeit her rights on re. 
marriage, nr would be debarred from succeed- 
ing at all.” 

Gaman v. Musammat Aman (2) i is a case of 
Muhammadan Dogras of Hissar. 

Musammat Desi v. Lehna Singh (3) is a 
ease of Sandu Jats of Lahore District. 

Musammat Kirņm v. Ramjas (4) relates 
to Hindus of the Ambala District. : 

Hardam Singh v. Musammat Mohan Kuar 
(6) relates to Sikh Jats of the  Ferozepore 
District. 

It is urged that though the widow might 
not be entitled to succeed after re-marriage, 
there are not sufficient grounds for ousting 
her when she has once succeeded. In certain 
judgments a distinction seems to have been 
drawn, but we are unable to trace on what 
grounds the distinction rests. Jf the appel- 
lant had succeeded directly on her husband’s 
death and had retained possession all along, 
no posthumous son having been born, she 
would- have succeeded on the usual widow's 
tenure, which is brought to anend either 
by her death or by her re-marriage (or, in 
some tribes, in the event of her unchastity). 
Then when, on the death of the posthu- 
mous son, she regains possession as her 
husband's widow, how ean she claim to 
retain possession after she has re-married? 
She is no longer to be regarded as widow 
of her first husband, and there being no 
longer any widow in existence, we are of 
opinion that succession opens out to the re. 
versioners. 


.We.hold then that the appellant has 
failed to prove that by the custom of this 
particular tribe a woman, who on the 
death of her son, has succeeded to the 
estate formerly held by her husband, is 
entitled to retain that estate after her re-mar- 
riage. 

The appeal fails and is dismissed with 
costs. 


the same had 
The 
would 


Appeal dismissed, 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decrers Nos. 1077 
AND 1078 or 1916. 
May 28, 1917, 
Present:—Mr. Justice Chapman and 
. Mr. Justice Atkinson, 
JALDHARI SINGH— PLAINTIFF-—APPELLANT 
versus 
SHAMLAL MAHTO AND OTHERS— 
DgFENDANTS— RESPONDENTS, 
Bengal Tenancy Act (VIII B. C. of 1885), ss. 109 A 
(3), 80 (a), (b), 52— Application for enhancement of 


rent— Enhancement wnder s. 80 (b)—Appeal, second, 
whether lies. 


Plaintiff. instituted proceedings for enhancement 
of rent against the defendants under section 30, 
clauses (a) and (b) and section 52 of the Bengal 
Tenancy Act. The Settlement Officer enhanced the 
rent under section 20 (a) and (b), but refused to 
grant an enhancement under section 52. Before the 
Special Judge, in appeal, the point as io whether 
the rent was liable to enhancement under section 
52 of the Bengal Tenancy Act was not pressed or 
argued or discussed. He held that the rent was not 
liable to enhancement under section 80 (a), but was 
liable to enhancement under section 30 (5): 


Held, that, inasmuch as the Judge had dealt with 
the case only from the point of view as to whether 
the rent was liable to be enhanced under section 80, 
clauses (a) and (b), the case was one to which sec- 
tion 109A of the Bengal Tenancy Act applied, 
and that the Judge's decision being one merely 
settling the rent, no second appeal lay to the High 
Court. [p. 348, col. 1.] 

Appeal from a decision of the Special 
Judge, Gaya, dated the 15th June 1916, modi- 
fying that of the Assistant Settlement Officer, 
Gaya, dated the 20th September 1915. 

Messrs. Ganesh Dutt Singh and Baidyanath 
Narain Sinha, for the Appellants, 

Mr. Kailas Pati, for the Respondent. 


JUDGMENT. | 

ATK&KINSON, J.— The plaintiff is the zemindar 
of the land in suit. The defendants are his 
tenants. The plaintiff instituted proceedings 
for enhancement of rent as against the de- 
fendants in respect of two holdings—No. 1 
holding consisting of 7 bighas and forming 
part of Khata No. 177 subject to an annual 
gama of Rs, 8-7.0, and the second holding 
consisting of 42 bighas and 16 kattahs and 
forming part of Khata No. 220 subject to an 
annual rent of Rs. 2-8-0 per bigha or a total 
annual jam of Rs 107. With reference 
to the second holding the area recorded in 
the Record of Bights appears to be 44 bighas. 
The landlord's claim is one for enhancement 
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' of rent under section 30 (a) and section 30 


(b) and section 52 of the Bengal Tenanoy 
Act. Both Courts agreed that holding No. 1, 
consisting of 7 bighas, was a holding held by 
the defendants as tenants at fixed rates, and 
that, therefore, the rent of this holding was 
not liable to be enhanced. With regard 
to holding No. 2, the Settlement Officer held 
that the landlord was entitled to have the 
rent enhanced under sections 30 (a) and 30 
(b); and the Settlement Officer also held that 
the plaintiff was not entitled to have the 
rent further enhanced by reason of excess 
of area under section 52. There was an 
appeal from the desision of the Settlement 
Officer to the Special Judge under the pro- 
visions of the Bengal Tenancy Aot. The 
point as to whether or not holding No. 2 was 
liable to an enhancement of rent by reason 
of excess of area under section 52 was not 
pressed or argued or discussed before the 
Special Judge. And so far as we can see 
from the frame of the learned Judge’s judg- 
ment the matter was completely ignored, and 
the learned Judge on appeal, therefore, con- 
fined his judgment solely to holding No. 1 
in which he agreed with the Settlement 
Officer, and also with holding No. 2 in 80 
far as that holding was declared by the Settle- 
ment Officer to be liable to enhancement of rent 
under sections 30 (a) and 30 (b). The learn- 
-ed Judge held that the rent of this holding 
was not liable to enhancement under section 
30 (a), but was liable to enhancement of 
rent under section 30 (b). The point taken 
in second appeal from the decision of the 
learned Judge before us is that under sec- 
tion 109A, sub-clause (3), no appeal lies 
inasmuch as the learned Judge’s judgment 
was a decision merely settling a rent. Mr. 
Ganesh Dutt Singh has contended before us 
that inasmuch as he originally applied before 
the Settlement Officer to have an enhance- 
ment of rent by reason of excess of 
area under section 52 a second appeal lies 
and he relies upon the recent Full Bench 
ruling in Jnanada Sundari Chowdhurant ` v. 
Abdur Rahman Bhatia (1) and also upon the 
decision of this Court in Kesho Prasad 
Singh v. Tribhuan (2). However, both these 


(1) 33 Tnd, Oas. 142; 20 C. W. N. 428; 28 0. L. J. 
281: 43 O. 608. 
(2) 39 Ind. Cas. 611; 1 P, Tu, W. 409; 2 P. L. J. 216... 
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cases are clearly distinguishable from the 
present ense, because the learned Judge in 
this ease to whom the appeal lay did not 
at any time consider, nor was he asked to 
eonsider, nor was any argument addressed to 
him concerning the question of enhancement 
of rent by virtue of the provisions of seo- 
tion 52 of the Bengal Tenaney Act. The 
learned Special Judge dealt with the case only 
from the point of view as to whether the 
rent was liable to be enhanced under section 
80, clauses (a) and (b). Therefore, the case 
is one to which section 109A of the Aat 
does apply, and we are clearly of opinion 
that the learned Judge's decision was one 
merely settling a rent and, therefore, no second 
appeal lies. Accordingly thése appeals are 
dismissed with costs. 


The eross-appeal filed in No. 107 of 1916 
is withdrawn by consent but without costs. 


CUHAPMAN, J.—I agree. 
Appeals dismissed, 





PUNJAB CHIEF COURT. 
Seconp Civin APPRAL No. 3531 or 1916. 
March 27, 1917. 
Present; —Mr. Justice Scott-Smith and 
Mr. Justice Broadway. 
NAND SINGH AND OTHERS —PLAINTIFFS— 
APPELLANTS 
versus 
GULLI AND ANOTHER—- DEFENDANTS— 
RESPONDENTS, 
Limitation Act (IX of 1908), s. 5— Appeal, delay in 
presenting—Suficient cause—Lower Appellate Court, 
Jailure of, to consider question — Appeal, second, whether 


lies. 
Where a lower Appellate Court does not bring its 


mind to bear on the question whether there was. 


sufficient cause for the delay in presenting an appeal 
beyond time so as to entitle the appellant to the 
benefit of section 5 of the Limitation Act, the ques- 
tion can be considered in second appeal. [p. 248, col. 
2; p. 844, col. 1.] 

Kedarnath v. Zwumberlal, 37 Ind. Cas. 503; 12 N. L. 
R. 171; Asa Ram v. Budhu Mal, 85 Ind. Cas. 67: 88 P, 
R. 1916: 43 P. W. R. 1916: 182 P. L, R. 1916, distin. 
guished. 

Whether or not “sufficient cause” is shown depends 
on the particular facts and circumstances of each 
case. Lp. 844, col. 1.] 

Where a particular day was gazetted asa public 
holiday and subsequently another day was substitut- 
ed in its place and an appellant was misled thereby: 

Held, that there was sufloient cause for extending 
the period for presenting the appeal. [p. 344, col. 1.1 


vases 
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Second appeal from the decree of tha 
District Judge, Ludhiana, dated the 23rd 
November 1916. 

The Hon'ble’ Pandit Sheo Narain, R. B., for 
the Respondents. 


JUDGMENT —The oase out of which this 
appeal has:arisen was decided by the Trial 
Judge on the 18th August 1916. An appeal 
lay to the-Court of the District Judge and 
under ordinary circumstances sbould have 
been filed in that Court by the 17th Sep- 
tember 1916. The Court being in vacaticn 
ihe time for filing the appeal was, however, 
automatically extended to the first day on 
which the Court re-opened, z. e, the 7th 
October 1916. The appeal to the District 
Judge was actually filed on the 10th October 
1916 and on the 23rd November 1916 was 
dismissed as time-barred. Against this 
order of dismissal the plaintiffs have pre- 
ferred this second appeal, and it has been 
urged that the learned District Judge was 
wrorg in dismissing the appeal for the 
reasons stated in an affidavit filed with the 
appeal. The allegations in this affidavit are 
that the appellants’ agent originally went to 
engage Counsel on the 4th October 1916 and 
was told that the 7th October was a holiday. 
He accordingly went again to Counsel on the 
9th October and was told that that day was 
also a holiday and the appeal was accord- 
ingly filed on the ]0th October. 


As a matter of fact the 7th October 1916 
had originally been gazetted a holiday and it 
was not till the 2nd October 1916 that a 
Gazette Notification was issued declaring the 
7th October a working day and the 9th Osto- 
ber a holiday instead. These facts have been 
wholly ignored by the learned District Judge, 
who has not in any way considered whether 
the facts stated above sonstitute “sufficient 
cause” within the meaning of section 5 of the 
Indian Limitation Act. For the respondents 
Mr. Sheo Narain referred us to Asa Ram v. 
Budhu Mal (1', in which it was held that tho 
question as to whether there was sufficient 
cause within the meaning of section 5 of the 
Limitation Act for being late with an appeal 
could not, be gone into in second appeal. 
That raling has no- bearing on the case before 
us, inasmuch as the learned District Judge 


(1) 35 Tad. Cas 67; 88 P. R, 1916; 43 P. Ww. R. 
1916; 182 P. L. R. 1016 
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never -brought his mind. to- bear on- this 
question ‘at..all; Mr. Sheo -Nardin then 
referred us to. Kedarnoth v. ‘Zumberlal (2), 
in whick case it was held that an appellant, 
who deliberately postpones the presentátion 
of bis appeal to the, last day of the period of 
limitation prescribed therefor, is not entitled 
to an extension of time, if some unexpected 
or unforeseen contingency prevents him from 
filing the appeal within time. With this 
decision we have no quarrel, but we cannot 
sae ihat it has any direct application to the 
case, before us. Whether or not “sufficient 
cause”, is shown depends on the particular 
facts and circumstances of each case. In the 
present case the 7th October had. been de- 
elared a holiday some time before. The 
appellants and their agent live ina village 
some 15 or l6 miles from headquarters and 
it wonld ;be manifestly inequitable to pin them 
with knowledge of the notification issued 
on the 2nd October 1916 declaring the 7th 
to be a working day and the 9th to bea 
holiday instead. 

We think that the circumstances of this 
case. clearly disclose a suffisient cause and 
we accordingly accapt the appeal and remand 
the case to the lower Appellate Court for 
disposal of the appeal on the merits. 
Stamps.in this Court to be refunded and 
other costs to follow the event. 


Appeal accepted. 
. (8) 37 Ind. Cas. 503; 12 N. L. R. 71. 


ex 


: MADRAS HIGH: COURT. 
APPEAL No. 121 or 1916. 
January 8, 1917. 

Prüsents—Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Áiyangar. 
PANOHAPAKESA ODAYAN AND ANOTHER 

; DEFENDANTS — APPELLANTS 
versus 
KANAKA AMMAL AND ANOTHER — 
` PLAINTIFFS — RESPONDENTS, 
Hindu .Làw — Maintenance— Permanent 
aohéther entitled to maintenance. ` 
A permanent concubine is entitled under the Hindu 


Law to maintenance as agama the family property of 
the person keeping her, p, 346, col. 1.) 


concubine, 
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--Appeal agáinst-the..decree of-the Snbordi-- 
in Original. 


nate - - Judge,- Kumbaconam, 
Suit No. 35 of-1914 œ v 


The Hon’ble Mr. T. Rangachariar, for the: 


Appellants. 

Mr. S. T. 
T. R, Venkatrama Sastri, for the Respond- 
ents. 


JUDGMSNT.—The 


Ist defendant in the suit, is an, undivided 


Ist appéllant, the 


Ga batan Oen and- Mr. 


brother of one Venkataramana Odayati who. 


died in October 1908 and the lst respond- 


ent, the lst plaintiff, claimé to be the 
permanent  cóneubine of Venkataramana 
Odayan and the 2nd respondent (the 


2nd plaintiff) is a child by the lst 
plaintiff and elaims to be the illégitimate 
son of Venkataramana Odayan. The buit 
was one for maintenanse. The Subordinate 
Judge has given a decree awarding as main- 
tenance Rs. 20 a month fo the Ist 
plaintiff for life and Rs. 20 a month to the 
2nd plaintiff till he attains majority, Mr. 
T, Rangachariar appearing on behalf of the 
appellants has econtended that if is not 
proved that the 1st plaintiff was the perma- 
nent concubine of Venkataramana, or that 
the 2nd plaintiff was his son. 
plaintiff is a daughter of a dancing girl who 
was also in the keeping of a member of 
the appellants’ family—a man called Siva- 
swami Odayan—and her ease was that she 
was brought up in the family and after she 
attained majority, her nuptial marriage, as 
it is called, was performéd by the deceased 
Venkataramana and that ever since she 
lived’ 
There 
were five ebildren, two soris and three daugh- 
ters born. to her between .1897.and 1907. 
The 2nd plaintiff is the second son, the first 
son having died when he was only oné 
month old; of the daughters, two of thém 
are living though they are not parties to 
the suit. It is not alleged on behalf of 
the appellants that Venkataramana had ino 
intimacy "with the Ist plaintiff. . What is 
denied is that she was in his exclusive keep- 
ing. It is suggested that she was kept at 
sometime or other by two other men. Bat 
it cannot be said that the evidence on that 
point is either very clear or such that one 
must adcept ib; In fact Mr. Rangashariar 
did not think ` itworth hig while to refer 


The Ist 


with him as his concubine and had - 
_ nothing, to do with anybody, else. 


Vol. XLII] 
PANCHAPAKESA ODAYAN V, KANAKA AMMAL, 


to any positive evidence in this connection, 
beyond the suggestion made to tha Ist 
plaintiff herself iù cross-examination. She 
denied that she had anything to do with 
either of these meu. The evidence is quite 


clear on the other hand that Venkatara- 


mana mèt the expenses of the birth of all 
the’ five children that were born to the Ist 
plaintiff, The doctor who attended upon 
hér during confinement on all these occasions 
haa been éxamined and, he says he was 
called in at thé request of Venkataramana 
who paid his sharges, There is no reason 


whatever for throwing any doubt on the’ 


testimony of this gentleman. The- evidence 
also shows that Venkataramand hada house 
at Ktinibaconam and’ there he lived with 
the Ist plaintiff whenever he happened to 
eine to the town on business, 
out by the évidence of the doctor and all the 
other witnesses. some of whom were in the 
service of the appellants, and thera is really 
rid’ evidence, to the oontraty which would 
lead .us fo think that the Ist plaintiff lived 
with her mother and not with Venkatara- 
mana.’ She also used to goto the native 
village of Venkataramana and live there in 
a sépatate house, but during the time she 
stayed there, she was on visiting terms with 
the females of the house. The evidence 
seams to be conclusive that this woman was 
in the exclusive keeping of Venkataramana 
and that during the time when she was in 
sach keeping, all the children including the 
2nd plaintiff were born. ' 


Much stress has been laid on the facts 
that in the birth register, the father’s name, 
that is Venkátaramana, is not mentioned and 
that on one occasion at least, the lst plaintiff 
described herself as a dasi. It is hardly 
likely, having regard to the position in life 
that Venkataramana occupied, that his name 
should have been recorded in the register 
as being the father of the Ist ' plaintiff's 
children, and the fact that the Ist plaintiff 
is described as a dasi is in no way inconsist- 
ent with her being the exolusive > ` mistress of 
Venkataramana, 


Our attention wags also drawn to ^ the 
fact that all thé children of the Ist plaintiff 
were born .in her mother’s house. That 
is. only natura), beeanse at the time of sonfine- 
ment her mother would be the’ proper person 
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to look after the lst plaintiff. Comment has 
also been made by Mr. Rangashariar on the 
fact that the lst plaintiff's sisters followed 
the profession of dansing ‘girls. Wo do 
not think that is of any sufficient significance 
in the face of the evidence in support of 
the plaintiffs’ case. We, therefore, agree 
in the conclusion of the Subordinate Judge 
that the Ist plaintiff was in the exclusive 
keeping of Venkataramana until his death 
and that the 2nd plaintiff is bis son, We 
ought to observe, however, that in dealing 
with the evidense of a witness for the defence, 
the Subordinate Judge has thought fit in his 
judgment, paragraph No. 15, to make certain 
observations regarding the witness of an 
entirely personal sharacter which must be 
characterised as wholly improper. Such 
remarks ara not fit fo be made by any Judicial 
Officer and this must be pointed out to the 
Subordinate Judge. 

On the question of law that arises in the 
suit, Mr. Rangacbariar had to ad mit that so 
far as the 2nd plaintiffs! right to maintenance 
is concerned, allthe authorities are against 
him, the latest on the point being Subramanya 
Mulali v. Velu (1), following a number of 
earlier decision on the subject. Bat he has 
strenudusly argued before ns that a con- 
eubiue is not entitled under the Hindu 
Law to maintenance as against the family 
property of the person keeping her. But it 
would seem that all the authorities on this 
question are opposed to Mr. Rangachariar’s 
contention. We have a series of decisions of 
the Bombay High Court, Khemkor v. Umia- 
shankar (2), Vrandavandäas Ramdas v. Yamuna- 
bar (3), Yashvantrav v. Kashibai (4' and Ninga- 
reddi v, Lakshmawa (5), all of which recognised 
the right of a permanent concubine to 
maintenance from the estate of her deceased 
paramour, There is one reported case of 
this Court also which recognises a similar 
right, Ramanarasu v. Buchamma (6). In this 
last oase, the question for decision was 
whether a concubihe ‘who’ is kept by a 


(1) 5 Ind. Cas. 919; 54 M. 68; 7 M, L. T. 161; (1910) 
M. W.N. 168; 20 M. L. J. 350. 

(2) 10 B. H. O. R. 381. ` 

(3) 12 B. H. C. R, 229 at p. 231. 

[en 12 B. 26; 6 Ind. Deo, (x. s.) 502, 

5) 26 B. 163; 3 Bom. L. R. 647. 
Ko 23 M. 282; 10 M, L.J. 02; 8 Ind. Dec. dts a.) 
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“Hindu hasa right of maintenance against 
him during his lifetime. That claim was 
negatived butit was assumed as indisputable 
that, if till his death the woman was in his 
keeping, she would be entitled on his death 
to maintenance as against his property. The 
original authorities which are referred to in 
these judgments supported this view. But 
it is argued on behalf of the appellants that 
although a concubine with whom the 
relations were of a permanent character is 
entitled on the death of her deceased 
paramour to maintenance from his estate, 
that right does not extend as against the 
family property of which his paramour 
was a co-parcener, But we do not think that 
this distinetion is sound. At any rate in one 


Bombay ease, Vrandavandas Ramdas v. Yam- 


unabai (3), maintenance was allo wed as against 
the undivided nephews of the person who 
kept the woman. In Yashvantrav v. Kashibai 
(4), which was & decision of Sir Charles Sar- 
gent, C. J., and. Nanabhai Haridas, ` J., it was 
held that the word “woman” in the text had 
been interpreted by commentators and judicial 
authorities as inoluding a ‘concubine’. In the 
text of Mitakshara, Chapter II, section 1, 
the relevant placita: bearing on the point are 
placita 7, 27 and 28. In placitum 7, the 
right of a widow to maintenance as against 
her husband's brother who takes the 
property is est&blished. The word used in 
that placitum is siri. Butin placitum 28 it 
is expressly stated that in the text of Narada 
which is .quotéd in placitum 7, the word 
‘stri! includes "eoneubine". Mr. Ranga- 
chariar, however, suggests that as placita 27 
and 28 deal with the case of escheat to the 
Grown in default of heirs to a deceased 
Hindu, we must read the explanation’ of 
Narada’s text as given in placitam 28 as 
being confined: to those cases alone. But 
there seems to'be no sufficient reason why 
we should put that restrictive interpretation. 
At any rate all the authoritative writers of 
text-books on Hindu Law have understood 
the taxt of the Mitakshara as interpreted 
by the Bombay High Court. See Strange's 
Hindu Law, Volume 2,174, 1 Westand Buhler, 
92, 93, and Mayne’s Hindu Law, 620. There 
seems to be no reason, therefore, for accépt- 


ing a view „whioh is contrary to all 
judicial’ authorities and the text- 
writers, 
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The appeal must, therefore, be dismissed 
with costs. 

The memorandum of objections raises a, 
question as to the amount of maintenance, 
The property belonging to the family is, 
very large and valuable, yielding an income. 
of about Rs. 40,000 a year. Venkata- 
ramena left two widows and the other co- 
parcener is the Ist appellant. The 
Subordinate Judge has allowed Rs. YO a 
month to the son for maintenance till he 
attains majority. He will attain majority 
in about a year’s time. Bub the Ist 
plaintiff has to maintain nob,only herself 
but two young daughters aged about seven, 
and nine years, and it seems to us that 
Rs. 20 is hardly adequate provision fcr her. 
Having regard to the value of the family pro- 
perty, wethink we will be justifiad in inoreasing 
the allowance in her case to Hs. 40 a month. 
We may mention that the daughters are not 
parties to the suit and we do not decide 
any question as to their right of maintenance, 
if they have any, against the estate: in the 
bands of the Istdefendant. The respondents 
are entitled to proportionate costa of the 
memorandum of objestions both here and in 
the lower Court. The last plaintiff is 
entitled to recover arrears of maintenance 
at Rs. 40 a month. 4 

Appeal dismiss-d; 
Oross-objection dismissed, 
Y.R. P, 


PUNJAB CHIEF COURT. 
Seconp Otvit Apesar No. 141 or 1914, 
April 2, 1917. 

Present: —Mr. Justice Chevia and 
Mr. Justice Leslie Jones. 
GHULAM HUSSAIN AND oraggs— 
DEFENDANTS — APPELLANTS 

c Versus 
SAIFULLAH KHAN AND OTHERS— 
PrAINTIFFS— RESPONDENTS. 

Limitatson Act (IX of 1908), Sch. I, Art. 120, applica. 
bility of —Declaratory suit-—Successive denials of title— 
Cause of action, fresh —Limitatton, commencement of. 

A person is entitled to pass by an invasion of a 
right to his property, and is not by his forbearance 
debarred from & future suit for a fresh invasion, 
but a mere re-iteration of a former denial of title 
does not constitute a fresh invasion. [ p. 848, cole, 1&2.] 
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In 1886 plaintiffs’ fathar sold a certain area of 
land to the defendants. Apart from the sale the 
plaintiffs and defendants were co-sharers inthe shami- 
lat. In 1899 partition proceedings were commenced 
in respect of the shamilat, and the plaintiffs ‘urged 
that they were entitled to the share which apper- 
tained to the land sold by theirfather. Defendants 
alleged that the sale in their favour included the 
share of the skamilat. In March 1900, the Settle- 
ment Officer decided the question in defendants’ 
favour. The partition proceedings were then stayed 
for some time owing to civil litigation relating to 
some other land, but in 1907 they were resumed 

at the instance of the defendants, and the plaintiffs 

then renewed their claim. Defendants replied that 
the matter had been settled by the Settlement 

Officers decision of March 1900. In 1909 the 

plaintiffs filed a guit for a declaration that they 

were entitled to the share of the shamil.t appertaining 
to the land sold by their father: 

Held, (1) that the defendants" action in moving 
the Revenue Authorities in 1967 to proceed with 
the partition did not constitute an attack on the 
plaintiffs’ title, inasmuch as the defendants’ were 
co-sharers in the skamilat apart from their purchase 
from plaintiffs’ father andas suchhada right to apply 
for partition; [p. 847, col 2.] 

(2) that the resistance offered by the defendants 
in 1907 to the plaintiffs’ claim was merely a re-itera- 
tion of their former resistance and did not constitute 
a fresh invasion of the, plaintiffs’ title, so that the 
plaintiffs’ suit was barred by Article 120 of the Limi- 
tation Act. [p. 847, col. 2; p. 348, col, 2 ] 

(Case-law discussed.) 

Second appeal from the decree of the Divi- 
sional Judge, Rawalpindi, dated the 16th 
June 1913. ‘ 

Mr. Govind Das, for the Appellants. 

Lala Dharam Das, for the Respondents. 

JUDGMENT.—In 1886 plaintiffs’ father 
sold orally to defendants or to thetr pre- 
decessors-in-interest 259 bighas of land attach- 
ed to Shahwala well. The defendants say this 
sale carried share in shamilat, plaintiffs say 
it did not. 

The defendants are, as has been admitted 
before us, proprietorsand co-sharers in the 

,shamalat, even apart from the land in suit. 
The plaintiffs and several others not parties 
to this suit are also co-sharers in the 
shamilat. In 1899 partition proceedings 
commenced at the instance of certain co- 
sharers who are not parties to this suit. In 
the course of those proceedings plaintiffs 
urged that they were entitled to tha share 
which appertained to the land sold by their 
father. Defendants denied, urging that the 
sale included share ia shamilat. On 5th 
March 1900, the Extra Assistant Settlement 
Officer decided the question in defendants’ 
favour. The partition proceedings were then 
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stayed for some time owing to civil litigation 
relating to some land not now in dispute, 
In,1907 partition proceedings were resumed, 
at the instance of defendants according to 
the lower Courts, though we have not 
been able to verify this as the partition 
file is reported to have been destroyed. 
Thé plaintiffs then renewed their claim as 
regards the land in suit, defendants re- 
plied that, the matter had been settled by 
the decision of the 5th March 1900, and 
the Revenue Officer declined to go into 
the matter again. Then in 1909 plaintiffs 
brought the present suit for a declaration, 
which has been decreed by the lower Courts. 

The defendants appeal, urging enter alza 
that the suit is time-barred. As the learned 
Divisicnal Judge says, the plaintiffs were 


‘ not’ bound to sue for a declaration when 


their title was denied in 1900. But that 
denial of title gave them a aruse of action, 
and if they wanted to sue they should 
tave done so within the six years allowed 
by Article 120, Schedule I, Limitation Act; 
whether the present suit is within time 
depends, therefore, on the question whether 
there has been any fresh cause of action since 


1900. 


For the plaintiffs it is urged that the 
defendants’ restarting the partition pro- 
ceedings in 1908 and then again denying 
plaintiffs’ title is a fresh invasion of plaintiffs’ 
rights giving rise to a fresh cause of action. 


We will assume that it was at defendants’ 
instance that the partition proceedings were 
resumed in 1908. Bntit must be remem- 
bered ‘ that quite apart from their pur- 
chase from plaintiffs’ father the defendants 
were co-sharers in the shdmilat, so their 
moving the Revenue Authorities to proceed 
with the partition did not necessarily 


' imply any fresh attack on the plaintiffs, 


Any co-sharer can apply for partition; it is 
when the rights claimed by a co-sharer are 
denied tkst he gets a cause of action to 
sue for a declaration. 


There remains the question whether 
defendants’ action in resisting the plaintiffs’ 
attempt to re-open the old dispute before the 
Revenue Officer constitutes a fresh cause of 
action. For the defendants it is urged 
that & mere re-iteration of a former denial af 
title is not a fresh inyasion, 
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For plaintiffs reliance is placed on Nahi 
Bakhsh v. Harnam Singh (1), Hakim Singh v. 
Waryaman (2), Allah Jilat v. Umrao Husain(3), 
Man Singh v. Rasul (4), Khem Singh v. Kesar 
Singh (5). Defendants rely on Akbar Khan 
y. Turaban (6), Kalu v. Ram Lal (7) and 
Gopal Singh v. Ganpat Rai (8). 

The Weekly Notes case (L) certainly seems 
to hold that a repeated denial to arepeated 
‘elaim’ is afresh invasion, but as this ruling 
seems to us opposed to later rulings we are not 
prepared to follow it. It is urged that 
this ruling is cited with approvalin Khem 
Singh v. Kesar Singh (5°. But the latter 
ruling, when referring to the Weekly Notes 
case, does not discuss the question of the 
eorrectness of the decision that the facts 
found constituted a fresh invasion, it seems 
to assume that that decision was correct, 
and quotes with approval the dictum of 
Blair, J., that a person is entitled to pass 
by an invasion of a right to property, 
and is not by his forbearance debarred 
from a future suit for a fresh invasion.” 
With this dictum we entirely agree. 

Hakim Singh v. Waryaman (2) is clearly 
distinguishable. There it was an application 
for partition by the pattidars, attempting 
to oust the plaintiff from the land in suit 
which was the fresh invasion. Prior to 
that application the pattidars had left the 
plaintiff in possession, though they had suo- 
ceeded in getting themselves recorded as 

ners in the revenue papers. 
lah Jilat v. Umrao Husain (3) is like- 
wise distinguishable. There the defendants 
had succeeded in the dispute regarding the 
entries in the revenue papers, but had left 
the plaintiffs in possession. The subsequent 
attempt of the defendants to have rent 
assessed on the land was, as the learned 


1) A. W. N. (1898) 2 5. 
tn 140 P. R. i907; 187 P. W. R. 1907. 

(3, 24 Ind. Gas, 536; 36 A. 492; 12 A, L, J. 810. 
(4) 18 Ind. Cas. 760; 239 P. W. R. 1912; 76 P. L, R, 


1906) 7 Ind, Cas, 528; 122 P. L. B. 1910; 88 P. W. R. 


0. = 
ae 1 Ind. Cas. 657; 31 A. 9; A.W. N. (1908) 252; 


| L. J. 637; 4 M. L. J. 444. 
ji tH) 34 Ind. Cas. 958; 71 P. L. R. 1916; 91 P. W.-R. 


i 35 Ind, Das. 821; 66 P. R. 1916; 117 P. W. R. 


1916; 130 P. L. R, 1016, 
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Judges remark, “almost equivalent to a 
soit for rent of the land." This waa clearly 
quite & fresh invasion. 

Sa toa in Khem Singh v. Kesar Singh (5) 
it was au application for partition in which 
defendants wanted to get partition according 
to entries recorded in the revenue papers, 
the correctness uf which plaintiff had neglest: 
ed to challenge by a ‘suit for a declaration 
which constituted the fresh invasion. 

Man Singh v. Rosul (4) is quite a different 
kind of case. There partition proceedings 
had been commenced, but the defendants 
had dropped their claim for partition, so 
the proceedings terminated. Nothing happen- 
ed for seventeen years, and then the defend- 
ants again applied for partition, on which 
plaintiffs sued for a declaration. It was 
held that plaintiffahad held adversely for at 
least eighteen years, and that the defendants’ 
fresh claim for partition was time-barred, 
This was obviously a fresh invasion, made 
after the plaintiffs had become full owners. 
Nobody seems to ‘have even dreamed of 
contending that plaintiffs’ suit was time- 
barred. 

Turning now to the rulings cited for the 
defendants. 


In Akbar Khan v. Turaban (6) defendant's 
name had been entered as owner in 1898. In 
1908 defendant objected to the correstion of 
this entry. This refusal was held to be 
merely & oontinuation of the original cause 
of action, and not & fresh invasion. This 
oase is, as plaintiffs’ Counsel points out; 
quoted in Allah Jila? v. Umrao Husain (3). 
But it is not quoted with disapproval, 
and we see nothing discordant inthe two 
rulings. 


In Gopal Singh v. Ganpat Rai (8) the facts 
are so entirely different that we regard it as 
useless to attempt to apply this ruling. 

In Kalu v. Ram Lal (7) plaintiffs sued 
for adeolaration, alleging a recent denial 
of their right as mortgagees to take posses- 
sion, it was held that this denial was merely 
a re-iteration of a former deniak and did not 
amount to a fresh invasion. 


So too in the present case we regard the 
resistanee offered in 1908 hy defendants to ` 
plaintiffs’ claim as merely a re-iteration of 
the former resistance, and not as a fresh. 
invasion. d d 
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» We: may add that to hold otherwise 
would amount to this, that a. plaintiff in 
such a case could always renew limitation 
at will; he could at any time go to his 
appouent and say: “Do you still deny my 
elaim ?" and getting the answer he expected 
could coma into Court, basing his suit on 
the repeated denial, Artisle 120 would then 
become a mere farce. 

*. We accept this appeal and reversing:the 
.dàeision of the lower Courts we dismiss 
this suit as time-barred. But ‘as*there has 
been no hearing on the merits in this Court, 
we leave the parties to bear their own 
costs throughout. 


1 


Appeal accepted. 


MADRAS HIGH COURT. 
Sgooxp Civit, APPEAL, No. 1490 or 1914. 
February 8, 1917. 
Present; —Mr. Justice Sadasiva Aiyar aud 
Mx; Justice Spencer. i 
SAMANDAN KARAKAT ETATHÍL 
KARNAVAN RYRAPPAN NAMBIAR— 
Derenpant No, 20— APPELLANT 
versus 
MANIKOTH VELLUVA VETTIL RAMAN 
: NAMBIAR AND OrBERS—PLAINTIFF AND 


JJEFENDANTS Nos. 2 vo 19 — Rasronpents. 

Malabar Law—‘Panayam’, meaning of—Mortgage, 
simple—Document, construction of—Personal covenant, 
implication of —Transfer of interest, recital of, whether 
necessary — Interesi, post-decree, rate of—Transfer of 
Property Act (IV of 1882), ss. 58 (b) and 68 (a). 
^ The word ‘panayam’ when used in documents execut- 
edin Malabar means a mortgage, if the property 


overned by the panayam deed is immoveable property. 
) 


p. 350, col. 1; p. 363, col. 1.] 

A formal transfer of interest is an element of a 

mortgage which need not be expressed in the mort- 
gage document. [p. 351, col. 1.]: 
* Where a mortgage document stipulates for the 
repayment of a certain amount to the mortgagee 
within a specified time, there is a personal covenant 
to pay implied therein and the document constitutes 
à simple mortgage, and not merely a charge undor the 
Transfer of Property Act. [p. 850, col. 1: p. 351, col-).] 
| Rangasamt v. Multukumarappa, , 10 M. 609;. i Ind. 
Jur. 452; 3 Ind. Dec. (w. 8.) 1106; Ramachariar v. 
Dorasami Pillan 2) Ind. Das, 605; distinguished, 
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A mortgage decree should provide for interast at 
the contrast rate between the parties till the date 
fixed therein for re-payment of the mortgage amouat, 
and not 6 por cent. interest. [p. 350, col, 2 

Second appeal against the sates of the 
Court of the Subordinate Judge, North 
Malabar, in Appeal Suit No. 418 of 1912, 
preferred against that of the District Munsif, 
Taliparamba, in Original Suit No. 535 of 
1910, 

` Messrs. D. Chamier and K. Govinda Marar, 
„for the Appellant. 

. Messrs, J. D. Rozario and A. Stvarama 
Menon, for the Respondents. 


JUDGMENT. 

Savasiva Alvar, J.—The 20th defendant ig 
the appellant in this second appeal. The 
suit is -brought upon a panayam deed of 
1883 to recover, by sale of the property men- 
tioned in the deed, the sum of Rs. 400 prin. 
cipal and interest at 18 per cent. per annum 
from the date of the bond till date of repay- 
ment. The lower Appellate Court desided ' 
against the contentions of the defendants and 
gave the plaintif a mortgage decree for 
sale for the sum of Rs. 400 and interest 
thereon at IS per cent. per annum till 5th 
January 1896 and for interest thereafter at 
6 per cent. perannum. 


In second appeal Mr. Chamier, the learned 
Counsel for the appellant, $aised several con- 
tentions which might be shortly formulated 
thas: (1) Exhibit A is nota simple mort- 
gage document but only created a charge 
and hence the plaintiff is not entitled to 
take advantage of the provisions of sestion 
31 of the new Limitation Act of 1908 and 
his claim had become barred long before 
the filing of this suit. (2) The lower 
Appellate Court was wrong in its finding that 
the debt is binding upon the tarwad of the 
defendants Nos. 1 to 19,as in arriving at 
this wrong decision, it has misconstrued 
Exhibit B. (3) The lower Appellate Court’s 
decision that the plaintiff was not the 
benamidar of Kalliat tartvad is erroneous, 
(4) The plaint debt has been extinguished 
and the lower Appellate Court’s finding 
that if was not so extinguished is due to 
its misconstruction of Exhibit? II; and (5) 
The lower Appellate Court ought not to have 
allowed any interest after the expiry of 
the -oùe year's period ‘mentioned in Exhibit 
A for the repayment of the debt, 
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is not taken in the 
appeal and there 


The last point 
memorandum of second 
is nothing in it. 

As regards the first point, namely, the 
question of limitation, the document is a 
panayam deed and the word panayam’ 
when used in documents executed in Malabar 
means a mortgage, if the property governed 
by the panayam deed is immoveable property. 
Further the provision in Exhibit A that "the 
sum of RHs.400 with interest will be 
paid to the mortgagee within one year” 
clearly implies a personal covenant by the 
mortgagors to pay the amount and when 
there is such a personal covenant, it has 
been held by a long course of decisions 
‘Lof which I need only mention those in 
Balasubramania Nadar v.-Sivaguru Asari (1), 
Rama Brahmam v. Venkatanarasu Puntulu (2), 
Rangappav. Thammayappa (3)and Venkatarama 
‘Atyar v. Suppa Nadan (4) that a document of 
this character is a document of simple 
mortgage under the Transfer 0f Property 
Ast. 

Next 1 shall deal with the contention 
that Exhibit D was misconstrued by the 
lower Appellate Court when it arrived at its 
finding that the debt is binding upon the 
tarwad of defendants Nos. 1 to 19. Exhibit D 
clearly refers to d debt of Rs. 1,850 as due 
by the whole farwad on kanem and panayam 


deeds mortgaging (among others) the plaint . 


properties, and I think that the lower 
‘Appellate Court was entitled to infer from 
that recital’ (as explained by the evidence 
‘of the plaintifi’s 5th witness) and to arrive at 
the conclusion that the plaint debt was 
also admitted in Exhibit D as a debt binding 
upon the tarwad of defendants Nos. 1 to 19. 


. Then as regards the question whether the 
plaintiff was the benamidar of the 20th 
defendant's rival jenmi, the judgmert of 
the Subordinate Judge is no doubt very 
unsatisfactory. But Iam unable to see how 
in second appeal we san interfere with 
his finding of fact on that question. The 


(1) 11 Ind. Cas. 629; 21 M. L. J. 562. 

(2) 16 Ind. Cas. 209; 23 M. L. J. 131; (1912) M. W. 
N.1124. 

(3) 24 Ind. Cas. 372; 26 M. L. J. 514. 

(4) ?4 Ind. Cas. 24; (1914) M. W. N. 501; 27 M. T.. 
d. 68. 


really important question, however,’ is 
whether the debt was extinguished by the 
razi arrangement arrived at in July 1908 
under Exhibit II between the 20th defendant 
and the rival jenmi, whose benamidar the 
plaintiff is alleged to be. Having heard 
Exhibit II read and commented upon by’ the 
learned Counsel for the appellant, I cannot 
hold that there is anything in it which can be 
construed as an acknowledgment by the 
20th defendant’s opponent that the 20th 
defendant was entitled to the plaint lands 
free from any encumbrances even in the 
shape of a simple mortgage. The question 
whether the debt has been extinguished, apart 
from the construction of Exhibit II, depends 
upon the appreciation of evidence, and we 
eannot interfere in second appeal with the 
lower Appellate Court's finding of fact on 
that evidence that the debt has not been 
extinguished. 


One other question (not raised in the 
original memorandum of second appeal but) 
sought to be argued under an additional 
memorandum filed recently by the appellant 
is that the plaintiff is not entitled to a decree 
for the sale of the entire properties mortgaged 
under Exhibit A, as the mortgagors (defend- 
ants Nos. | to 19) were entitled only to a 
moiety of the suit properties. Exhibits A and B 
do establish that the defendants Nos. 1 to 19 
owned only one half of the plaint properties. 
There is &n observation inthe judgment of 
the District Munsif that it was admitted 
before him that the mortgagors were not 
justified in mortgaging more tban their 
rights in the plaint properties, namely, their 
right to one half share. The decree of the 
lower Appellate Court will be modified by 
giving a mortgage decree for the sale of 
only a moiety of the plaint properties. In 
other respects, the second appeal must be 
dismissed with sosts. 


As regards the memorandum of objections, 
the lower Appellate Court has given no 
legal reasons for allowing only 6 per cent, 
interest on the principal amount of the 
mortgage after 1896. The plaintiff is entitl- 
ed to get interest at the original rate of 
18 per cent. till the date fixed inthe decree 
for repayment of the mortgage amount, 
interest and costs according to the usual 
provisions in a mortgage deeree for sale, 
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The meniórandum, of objections must, there- 
fore, be allowéd with costs. Time extended 
till the expiry of four months from this date 
for redemption. 

Spencer, J.—L entirely agree and Ihave 
only to add that as it has been argued that the 
Subordinate Judge was not justified in his 
findings of fact on the questions of (1) tarwad 
necessity and (2) the extinguishment of the 


plaint debt and (3) the benam? nature of Ex- ' 


hibit A, it ig to be regretted that when revers- 
ing the District Munsif's judgment on these 
points he did not entirely meet the reasoning 
given in the first Court's judgment for the 
conclusions then arrived at. At the same 
time the Subordinate Judge does give 
reasons of his own for the conclusions at 
which. he arrives and his findings of fact 
cannot be upset in second appeal so 
long as there is some evidence to support 
them. : 

` On the point of law it has been argued 
that there must be some transfer of interest 
in property. to constitute a simple 
mortgage, and that the suit document created 
only a charge over the property for whicli 
the limitation period is twelye years. J am 
of opinion that itis too late now to ask us 
to hark back to the décision in Rangasamé 
v. Muttukumarappa (5).. The decisions in 
Balasubjamanta Nadar v. Sivaguru “Asari (1), 
Rama Brahmam v. Venkatanarasu Puntulu (2) 
and Venkatazama Acyar v. Suppa Nadan (4) 
decided ‘that a formal transfer of interest 
was an.element of mortgage which need 
nof be. -expressed in the document of 
mortgage. In the last. two decisions the 
case of Rungasami v. Muttukumaranpa (5) 
was considered and distinguished. "Moreover 
Rungasami v. Muttukumarappa (5) dealt 
with a mortgage prior to the Transfer of Pro- 
perty Act. Here the panayam deed in suit is 
one of 1883 subsequent to the Transfer of Pro- 
perty Act. I am not prepared to say that this 
document, which describes itself as panayam or 
mortgage, created only a charge uponthe pro- 
party. The case of Ramachariar v. Dorasami 
Pillai (6) was one in which it was 
merely stated that the property in question 
was madea security for the debt. There are no 


(6; 10 M, 608; 11 Ind, Jur. 452; 3 Ind, Deo. (n. &.) 
. 1106. 
(6) 29 Ind, Cas. 605. 
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such  wordsin the document now in suit. 
I, therefore, consider that the second appeal 
must fail on all pointa and the memorandum 
of objeetions must be allowed. 
Appeal dismissed; 
Memo. of objections allowed. 
Y.R.P, 


PUNJAB CHIEF COURT, 
Szconp CIWIL APPEAL No. 1289 or 1914. 
April 3, 1917. 

Present: —Mr. Justice Shadi Lal and 
Mr. Justice LeRossignol. 

AMAR SINGH-—PLAINTIFF— APPELLANT 
versus 
JAI SINGH AND orRERS—DEFENDANTS— 
RESPONDENTS. 

Hindu Law—Marriage between purties belonging to 
same gôt, validityof-—Sudras— Marriage recognised 
by brotherhood—Burden of proof —Custom. 

The instructions of Hindu Law concerning the 
prohibition of marríage between all persons of tho 
same gotra apply only to the  twice-born classes 
"who from their superior position and education know 
who is orwho is not of their gôt. [p 352, col. 1.] 

Where & marriage takes place between Sudras 
of the same gêt which is recognised by the brother- 
hood, and which, apart from the factor of gôt, 
is perfectly valid by custom, though obnoxious 
to Hindu Law, the burden of proving that the 
marriage is invalid and its issue illegitimate lios on ` 
the person alleging it. [p, 362, col, 1. 


Second appeal from the decree of the 
Divisional Judge, Jullundur, dated the 20th 
April 1914. 

Messrs. Nand Lal and Gevind Das, for the 
Appellant. 

The Hon'ble Bakhshi Sokan Lal, R. B., for 
the Respondents. 


JUDGMENT.—The main question arising 
in this case is whether the marriage of 
Narain Singh, deceased, as Saini, with 
Musammat Indo, a Mali of the same got as 
Narain Singh, was valid. 


On the reply to the question depend the 
legitimacy of Narain Singh’s son, Jai Singh, 
defendant, and ,the devolution of Narain 
Singh's property. 
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The learned District Judge holds that 
ihe marriage is valid because though the 
parties to it were of the same got, thgir 
true relationship, if any, is lost in the mists 
of time and it does not follow from the 
fact that they are of the same got that they 
are within the consanguineous degrees -be- 
tween which marriage is prohibited by Hindu 
Law. ' 

The marriage has.been recognised as valid 
by the , brotherhood of Narain Singh, but 
it has been argued for appellant that tbe 
marriage was illegal ab initio and, therefore, 
no recognition can validate it. 

The marriage was not a regular marriage 
as’ recognised by Hindu Law buta karewa 
marriage between Narain Singh and Musam 
mnt Indo, a widow, who appears to have 
drifted to Narain Singh’s village. 

The -marriage appears to have taken place 
in 1873 and to have been the subject of 
no challenge until in 1898 a cousin of 
Narain Singh questioned its validity on 
selfish grounds s 

The original rule of Hindn Law no 
doubt was that intermarriage was prohibited 
‘between persons related as sapindas :and 
this, rule was later extended into a prohibi- 
‘tion of marriage between all persons of 
‘the same gotra—Mayne’s Hindu Law,, 8th 
Edition, page 104, but these instructions 
apply only to the twice-born classes who from 
their superior ‘position and education: know 
«wha is or whois not of their got.. 

The parties here are Sudras and are 
“governed by custom. The marriage did 
‘take place and it is a marriage which, apart 
from “the factor of got, is perfectly valid 
by custom, thongh obnoxious to Hindu Law. 

The marriage has been recognised by the 
brotherhood and the onus lies on the plaintiff 
'to prove that by custom such amarriage 
is invalid and that the issue is illegitimate. 

No such custom has been proved and we 
dismiss the appeal with costs. 
. Appeal dismissed. 
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MADRAS HIGH COURT. 
FULL BENCH. 
Srcono Crvi Appsat No. 1693 or 1914. 
April 20, 1917. 
Present:—Sir John Wallis, Kr., Chief Justice, 
Mr. Justice Oldfield and ^ ^ 
Mr. Justice Kumaraswami Sastri. 
V. PERUMAL PILLAI— DEFENDANT No. 6 | 
— APPELLANT 
versus 
R. M. M. R. M. RAMAN CHETTIAR— 
Prawntize No. 2— - RESPONDENT, 
. Transfer of Property Act ay, of, 1882), ss. 60, 82— 
Mortgage —Release of pari of ‘morigaged properties 
Contribution; liability for, of item released. 

A mortgagee vi oluntarily : releasing. a portion of the 
mortgaged property is not, bound. to abate a, pro- 
portionate. part of the mortgage-debt. [p. 355, col. 2.] 

The language of section 82 of the Transfer of 
Property Aot “affords no foundation for the argu- 
ment that the owners of part of the equity. of redemp- 
tion could be deprived of their right to contribution 
under the section by the action of the mortgagee in 
releasing another portion of the mortgaged property. 
Lp. 856, col, 1.] 

Krishna Ayyar v. SEDAN tan arasa A Ya, Pillai, 29 
M. 217 at 224, followed. 

Ponnusami Mudaliar vv. Srinivasa Naickan, 31 M. 
838, Hari Kishen Bhagat v. Veliat Hossein; 80 C. 755; 
7 C. W. N. 723; Moro Raghunath v. Balaji Trimbak, 18 
B. 45; 7 Ind. Dec. (yN. s.) 20, dissented from. 


Second appeal against the decree of the 
Court of the Subórdinate Judge, Tuticorin, 
in’ Appeal Suit No. 71 of 1918, preferred 
against’ that of the District- Munsif, Tuti- 
corin, in Original Suit No. 231 of 1911. 

This second appeal coming on for hearing 
on 2lst September 1916, upon perusing the 
grounds of appeal, the judgments and 
decrees of the lower Appellate Court and 
the Court of first instance and the material 
papers in the suit, and upon hearing“ the 
arguments of Mr. K. R. Rougaswami? Atyangar, 
for the Appellant, and of Mr. T. Arumaina- 
tham Fillai, for the Respondent, and the 
case having stood over for consideration 


till 12th October 1916, the Court (Sesha- 


giri Aiyar and Napier, JJ.) made "the: 
following ` ` 
ORDER OF REFERENCE TO A FULL 
' ^ BENCH. © `S 


* 


SESHAGIRI Alyar, J.—The point for decision 


“in this-ease is. whether a- mortgagee suing 


on his mortgage is entitled to exonerate 
certain items of the mortgaged property 
from liability and can: recover the whole 
debt by the sale of the other items,, Therg 
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are some possible theories: one is that by 
virtue of the contract of mortgage every 
item of the property is charged with lia- 
bility for a proportionate share’ of: the 
debt; another thatthe mortgagee has the 
option to recover the whole debt from any 
one or more of the properties mortgaged; 
and a third that the purchaser of the equity 
of .redemption in any portion of the mort- 
gaged properties is entitled to assume that 
the burden of the debt is distributable 
equally upon the whole property. The 
principle of section 37 of the Transfer of 
Property Actmay be invoked in his favour. 
The first proposition is not affected by the 
principle that after decree, it is open to 
the mortgagee decree-holder to sell any one 
of the properties covered by the decree to 
satisfy the decree debt. It may be said 
that whatever may have been the original 
obligation of the properties to contribute 
rateably, the decree imposes a liability 
jointly and severally (if one may use such 
an expression in respect of things as opposed 
to persons) upon the properties comprised 
in the decree, and that the rights of the 
decree-holder are not restricted to proceedings 
tateably against each item of the property. 
‘Therefore, the cases which recognise the 
right after decree to sell any one of the 
properties do not compel me to hold that 
‘it is a necessary corollary from it that the 
mortgagee has the right to proceed in suit 
against any one of the properties mortgaged. 


It has been held by Benson and Miller, 
JJ. in Ponnusamt Mudaliar v. Srinivasa 
Naickan (1) that if a mortgagee voluntarily 
releases in the suit a part of the mortgaged 
property, he cannot throw the whole burden 
of the debt on the other portion, Dr. Rash 
Behary Ghose has taken the same view 
in his book on Mortgages. In Krishna 
Agyar v. Muthukumarasawmiya Pillai (2) 
Sir Arnold White, C. J., and Subramania 
Aiyar, J., held “that, if the.action of the 
mortgagee had had the effectof extinguish- 
ing the mortgage lien upon any portion 
of the mortgaged property so as to relieve 
it from the liability to bear its proportion 
of the debt, he cannot recover more than 
what the a he proceeds against 


S) 31 M. 333. 
a Lo W eU at p. 224, 
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would be rateably liable for.” They proceed 
to observe: "So long as the equities in the 
matter of ‘contribution as between these 
parties are thus unaffected by the act of 
the plaintiff, the latter’s rigkt to be paid 
the whole of his debt from whatever por- 
tion of the. mortgaged properties he wishes 
to comprise in his snit cannot be questioned." 
Hari Kishen Bhagat v. Veliat Hossein (3) 
supports the. proposition enunciated in 
Ponnusami Mudaliar v. Srinivasa Naickaa (1). 
In Mero Raghunath v. Balaji’ Trimbik (4) 
(decided before the Transfer of Property 
Act was extended to Bombay), tha same 
view was taken. The question was discussed 
at some length in Jugal Kishore Sahu v. 
Kedar Nath (5), and the léarned Judges 
held that although as between the 
mortgagor and the mortgagee, the latter 
may be entitled to recover his debt by 
the sale of any one of the items mortgaged, 
the moment the equity of redemption i in them 
passes to third persons, this right ceases to be 
exercisable, The third theory, I suggested, 
may account for this view. 

It is contested, on the other hand, that 
the right to contribution is secured by 
section 82 of the Transfer of Property Act, 
that that right is enforceable by and against 
the purchasers of the various items of property, 
without interfering With the rights of the 
mortgagee to proceed ` against any one of 
these items. This is the view taken 
recently by my learned brother, Mr, Justice 
Napier, in Thuvoor Vekatasubba Reddi v. 
Bagíammal (6). In this state of the autho- 
rities, I think it desirable that the follo wing 
question should be referred for the opinion 
of the Full Bench:— 


“Whether a mortgagee voluntarily releasing 
from the suit a portion of the mortgaged pro- 
perty isbound to abate a proportionate part 
of the mortgage debt P" 

Napier, J.—I do not think that it can 
be disputed that primarily every portion 
of the mortgaged property, whether there 
were originally more than one mortgagors 


* or by assignment there has become more 


(8).30 0.55; 7 C. W. N. 723. . 

(4) 13 B. 45; 7 Ind. Dec. (x. s.) 30. 

' (8); 16 Ind. Cas. 401; 84 A. 606; 10 A. L. J. 211. 

(6) 29 Ind. Cas. uds 39 M. 419; 2 L. W. 469; (1915) 
M. W. N. 889; 17 M. L. T. 411; 20M LJ. 819, i 
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than one, is security for the mortgage- 
-debt and that the mortgagee;has the option 
of recovering the whole debt from any 
portion. The only question is whether his 
right is lost by the fact of his releasing 
part of the mortgaged property either for 
a proportionate amount of the debt or freed 
‘from any liability and if so, whether this 
benefit operates in favour of an original 
mortgagor or an assignee only. As my 
learned brother points out, a view has 
been taken that by such release rights of 
contribution are lost and, therefore, the 
mortgagee’s right to recover the whole 
debt from the remaining property is put an 
end to. This proposition is, however, not 
accepted in Jugal Kisnore Sahu vw. Kedar 
Nath (5), for the Court in that case on 
page 610* states that ‘ ‘notwithstanding the 
release, the part released remáins liable to 
contribute rateably.” In spite of this view 
the Court beld, as my learned brother points 
out, that when the equity of redemption has 
passed to a third party the right to proceed 
against that part of the mortgaged property 
for the balance ceases to be exercisable. 
The case in Hari Kishen Bhagat vw. Veliat 
Hossein (3) does not. rest on any question 
of contribution either but only desides that 
where the mortgagee is willing, as in that 
case he was, to apportion the debt between 
the -released property and the other and so 
"brought his suit for a portion against the other 
only, he could not be compelled. to’ make the 
released mortgagor a party. (The head- 
note , is, I think, misleading.) I tave 
given my best consideration to the matter in 


Thuvoor | Venkatasubba Reddy v. Bagiam- 
mal (6, where I point out ihat it 
will be a strange result if on the true 


construction of section -82 of the Transfer 
of Property Act the right of contribution of 
the properties is lost, whereas by section 44 
of the Contract Act’ the release "does not 
free the joint promisor from responsibility 
to the other joint promisor.” My learned 
brother and myself have lately considered 
this seotion in Kunchtthapatham Pillai v. 


Palamalai Pillai (7) and have held that the * 


«eontract to the contrary" means a contract 
between the owners of equity of redemption 


(7) 39 Ind. Cas. 405; CSUS W. N. 166; 32N. L 
7. 347. 


Togo eti 84 Ki, 
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and nol a contract between the mortgagee 
and one of the owners, It is to be noted 
that in Krishna Ayyar v. Muthukum iTasawmiya 
Pillai (2) the Court does not decide that 
releasing does release the property from its 
liability to the co mortgaged properties. ‘If 
no arrangement made between one of the 
mortgagors and the mortgagee can affect 
the right of the other morigagors to make 
tre released property liable for its rateable 
proportion under section. 82, the basis for the 
equity is gone, and I am unable to see why 
any equity is required where a statutory 
remedy is provided by the section. I agree 
with my learned. ‘brother in the terms of 
reference. 

This appeal came on for hearing bafore 


‘a Fall Bench on the 17th and 18th April 


1917. 

Mr, S. Panchapaesa, Sastriyar (for Mr. K. R. 
Rangasami Aiyangar), for the Appellant.— The 
question is whether the mortgagee after having 
once released one item of the mortgaged pro- 
perty can subsequently proceed against that 
item. In section 82 of the Transfer of Property 
Act the word used is “are” and not. “have 
been.” The right of redemption ‘comes 
into existence at the time of the decree 
and not on the date of the, mortgage; and, 


therefore, the circumstances on the date of 


decree must determine the right of redemption, 
and when on that date the right has passed 
to third persons, the mortgagee cannot pro- 
seed against that item. 


[Orprrgrp, J.—Can anybody release one of 
‘several properties to his own prejudice? 
All that the cases lay down is that it 
is not competent to a mortgagee to release 
a portion of the mortgaged property. Ponnu- 
sami Mudaliar v. Srinivasa Naickan (1), 
Krishna Ayyar v.` Muthukumarasawmtya 


Pillai (2).] 


Tho effect of the release is that the integrity 
of the mortgage is split up. Hart Kishen 
Bhagat v. Veliat Hossein (8). 

[WarLrs, C. J,—But that does not show 
that the amore pos gave up his rights to 
proceed against the released properties. 
Section 82, proviso, is very clear. Ii 
contains only one exception, when the 
mortgagee becomes the owner of one item 
of the properties mortgaged, but that has 
no soncern with cases where he releases to 
third partiel; and when he ‘se velensoh, i 
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cannot be said that he “acquires it himself” 
within the meaning of that section. We are 
governed by the plain words of the section 
and itis nota question of equity. } 


Mr. H. S. Jayarama Aiyar (for Mr. T. A. 
Arumainatham Pillai), for the Respondent 
was not called upon. 


OPINION.—We think this question must 
be desided with reference to the pro- 
visions of the Transfer of Property Act, 
and more especially of section 60 
which deals with the right to redeem. 
Redemption in England is an equitable 
relief which the Court allows on such terms 
as have been considered equitable in a long 
course of decisions. One of the éstablished 
rules is not to allow redemption of any 
portion of the mortgaged property except 
on payment of the whole of the mortgage- 
debt, and further limitations of the right to’ 
redeem are to be found in the doctrines 
of tackinz and consolidation, . In India 
the right is now governed by section 60, 
which gives the mortgagor a right to 
redeem on payment or tender of the mort- 
gage-money, but. expressly provides that 
“nothing in this section shall entitle a 
person interested ‘in a share only of the 
mortgaged property to redeem his own share 
only, on payment of a propartionate part 
of, the amount remaining due on the mort- 
gage, except where a mortgagee, or, if 
there are more mortgagees than one, all 
such mortgagees, has or have acquired, in 
whole or in part, the.share of a mortgagor.” 
This section ignores the equitable doctrine 
of consolidation, which requires the mort- 
gagor to pay something more than the 
mortgage-money as a condition of redemp- 
tion, but it adopts and gives statutory force to 
the rule that a part of the mortgaged proper- 
ty is not to be redeemed except on payment of 
the mortgage-money. One exception only is 
made for the case of the mortgagee having 
himgelf acquired part of the mortgaged pro- 
perty. To insist on the mortgagor paying the 
mortgagee the whole mortgage-money in such 
a case without a proportionate abatement 


would give the mortgagoran immediate right 


of suit against the mortgagee or his assignees 
to recover back by way of contribution 
what he had paid in’ excess of his propor- 


tidnate share, and this the Legislature has 
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avoided by the exeepbion.' Tt has not made. 
any such statutory exception in favour of 
the mortgagor in the case, mentioned in 
the Order of Reference, of a mortgages 
.voluntarily releasing :from the suit a portion 
of the mortgaged property, and we are not 
at liberty to derogaté from the terms of 
the section by introducing one. Nor oan 
we entertain the argument that such a oase 
can be considered to. come .within the 
exception because the action of the mort- 
gagee in releasing part of the mortgaged 
property is an acquisition by himself within 
the meaning of the section. 

If the mortgagor is not entitled to an 
abatement from the mortgage-money on this 
ground in a suit for redemption, the same 
rule must, we think, apply in a suit for 
sale or foreclosure in which the Court has 
equally to fix the sum on payment of which 
the mortgagor is entitled to redeem. In 
Krishna Ayyar v. Muthukumarasawmiya Pillat 
(2) there is an observation at the close of 
the judgment "thet if the action of the mort- 
gagee (in releasing part -of the . mortgaged 
property) has had the effect of extinguishing 
the mortgage lien upon any portion of 
the mortgaged property so as to relieve 
it fror the hebility to bear its proportion 
of the debt, he cannot resover-riore than 
what the property he proceeds against would 
be rateably liable for.” It id, we think, 
clear that the release-by “the mortgagee. hag 
no sueh effect, and that the released portion of 
the mortgaged property remains liable for 
contribution under section 82 of the Transfer 
of Property Aet, as pointed ont by Chamier 
and Piggott, JJ., in Jugal Kishore Sahu v, 
Kedar, Nath (5). The owner of part of the 
mortgaged property who pays off the mort- 
gage debt is entitled under this section 
to contribution from the rest of the mortgaged 
property in the absence of a contract to the 
contrary, thatis to say, unless he has dee 
prived himeelf of that right by contract, 
We may also observe that the words in 
the first paragraph of the section “where 
several properties............aré mortgaged to 
sesure one debt” mean have been mortgaged, 
just as in the second paragraph the words 
" where..........-. one is mortgaged to seoure 
one debt and then both are mortgaged to 
secure another debt”, the meaning is clear- 
ly has or have been mortgaged; and that 
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tbe language of.the section affords no 
foundation for the argument that the owners 
of part of the equity of redemption could 
be deprived of their right to contribution 
under the section by the action of the mort-- 
gagee in releasing another portion of the, 
mortgaged property. 

. The decision in Posnusami Mudaliar v. 
Srinwasa Naickan (1) proceeds upon the 
authority of a passage in Mr. Ghose’s well- 
known work on Mortgages and does not 
consider the provisions of the Transfer of 
Property Act on which we have based our 
conclusion. This is also true of the Calcutta 
decisions to the same effect to which we 
have beer referred, beginning with Surjzram 
Marwari v. Barhamdeo Persad (8). With 
great respect we are constrained for the 
reasons already given: to differ from those 
decisions, and to hold that having regard 
to the provisions of the Transfer of Property 
Act itis not open to us to give effect to 
the suggested equity against a mortgagee 
who releases part of the mortgaged property 
from the mortgage. To do so would no 
doubt make a subsequent suit for con- 
tribution tnnecessary, but, on the other 
hand, it would introduce additional complica- 
tions into mortgage suits which are already 
complicated enough. In our opinion, however, 
the question has to be decided not on the 
balance of convenience,.bit‘in accordance with 
the proyisions.of the Act, and for the fore- 
going reasons we answer the question referred 
to usin the negative. 

: Reference answered in the negative. 


* (8) 1 C. L. J. 837. 


PUNJAB CHIEF COURT. 

First Civit APPEAL No. 2608 or 1914. 
April 4, 1917. 

Present:—Mr, Justice Shadi Lal and 

Mr. Justice LeRossignol. 
ARURA AND ANOTEER— PLAINTIFFS — 
APPELLANTS 

C versus 

AYA RAM AND ANGTHER-— DEFENDANIS— 

: RESPONDENTS, 

` ` Gustom—Alienaticn— Necessity, proof of—Sale price, 


part of, fictitious, effect of, 


r 
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Where it is found that the consideration which 
actually passed was a reasonable price for the 
property sold, the insertion of fictitious items, to 
scare off pre-emptors canuot be regarded asa valid 
reason for nullifying the sale contract. [p. 357, col..1.] 

Where the owner of an unprofitable estate of 
whetched quality and -bardened with a mortgage sold 
part of it in order to improve the ‘remainder, and 
twenty years after his sons sued to set aside the sale: 

Held, that the circumstances of the case were 
redolent of necessity, and that after the lapse of 
a period of twenty years further proof ot necessity 
could not be reasonably expected. [p. 356, col. 1.] 

First appeal from the decree of the Dis- 
trist Judge, Shahpur, at Sargodha, dated the 
27th May 1914, ° i 


Messrs Beechey and: Balwant Rat, for the 
Appellants. i 

The Hon’ble Mr. Muhammad Shafi, K. B. 
and Mr. Nanak Ohaad, for the Respondents. 


JUDGMENT.—The land in suit was sold 
for Rs. 1,000 by Ahman in March 1892 
and in August 19/2 his sons, one of whom 
was a minor, lodged this suit for posses- 
sion making the usual allegations against 
their late father’s -charaster, averring that 
the land was ancestral and that there was uo 
nesessity for the alienation. The learned 
District Judge has dismissed the suit, hold- 
ing that the vendor was neither adulterous 
nor a spendthrift, that all the  consider- `. 
ation but Rs., 106 is’ proved to have” 
passed and that the transaction was a” 
prudent business transaction on the part of 
Ahman. : 

The plaintiffs have come in appeal to 
this Court and we have been taken through 
the various items constituting the consider. 
ation money and asked to reach the cən- 
elusion that even where consideration is 
proved, no necessity has been established 
and that in any case the sale shonld be 
reduced to the status of a mortgage. What 
we find is that Ahman was the owner of 
a fairly extensive but very unprofitable 
estate. The jama was only Rs. 10-11-9 
annually and the soil was obviously of 
wretched quality. Moreover, we find : that 
of even this poor estate he was not in the 
enjoyment, for he received the bare proprie- 
tary right from his father who had mort- 
gaged it with possession to the mortgagee, 

Thus Ahman had no land of his own 
in his possession, but had a-family of cer- 
tainly two and probably four sons to bring’ 
up. . . ` . é ray y a a 
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By the sale now in question he parted 
with the land now in suit, but he con- 
solidated his "holding on another well, the 
Ariwala, This Ariwala land was subse- 
quently exchanged forland on another well, 
the Dhupsariwala, which was then mort- 
. aged to defendants but was afterwards 
redeemed by the plaintiffs who thus acted 
upon the sale-deed they now challenge. 

The only feature in the case that at first 
sight arouses suspicion is that the original 
agreement made by Ahman was to sell the 
land for Rs. 685, and ib is suggested that 
Rs. 315 were mere padding and that to 
that extent the sale price was fictitious. 

An examination, however, of the agreement 
of sale and the sale-deed rather suggests 
that Ahman held out after execution of 
the agreement for a better price, notably 
for ‘the price of the Ariwala well land 
and that he secured it. 

In any case, even if some’ of the items 
of the consideration are fictitious, we 
have to consider the intention of the 
parties to the sontract and if the sale 
money which actually passed was a reasonable 
price, we do not regard the 
fictitious items, so inserted to ‘scare off 
pre-emptors, a« any valid reason for nul. 
lifying the sale contract. In this matter, 


with all deference we cannot ascept the 
reasoning of Resar v. Sundar Singh (1). 
The -oralevidence in the case is quite 


unreliable and bears on its face the stigmata 
of falsehood. The original contracting parties 
are both dead and really precise evidence of 
necessity cannot be reasonably expected after 
the lapse of twenty years. 
The whole circumstances of the case, how- 
ever, are redolent of necessity and we hold 
that necessity has baen ‘proved as adequately 
as the circumstances permitted. 
The appeal is dismissed with costs. 
Appeal dismissed. 
(01 Inà. Cas. 838; 27 'B. R. 1909; 33 P. W. R, 
1909; 46 P. L/ R, 1909. 
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MADRAS HIGH COURT, Qr 
* Secono Civin Appear No. 1885 or 1915. : 
April 12,1917. : 
Present: — Mr. Justice Abdur Rahim and 
' Mr. Justice: Napier. 
KOTA CHINNA LAKSHMIAH — 
PLAINTIFF — APPELLANT 
versus 


NALAM VISWANATHAM--DEFENDANT— 


RESPONDENT, 

Contract Act (IX of 1872), ss. 215, 236— Principal and 
agent—Agent dealing on his own account in business of 
agency, effect of. 

Section 236 ofthe Contract Act is meant to apply 
to cases where a person enters inton contract with 
another on the basis thatthat other person is acting 
as agent for somebody else. [p. 358, col. 1.] 

Joachimson and Co. v. Meghji Vatii, 3 Ind. Oas. 801; 
34 B. 292; 11 Bom. L. R. 779, relied upon. 

Sewdutt Roy Maskara v. Nahapiet, 34 C. 628; 11 
C.W.N. 60% Ramji Das v. Janki Das, 17 Ind. Cas. 973; 
39 C. 802, distinguished. 

If an agent deals on his own account in the busi- 
ness of the agency the principal may, under section 
215 of -the -Contract Act, repudiate the transaction 
if it. appears that the dealings of the agent have 
been disadvantageous to him. {p. 358, cols. 1 & 2.] 

Defendant asked plaintiff tobuy I 000 bags of paddy 
for him, and was informed by the latter that the 
paddy had been ‘bought. It was found that the 
plaintiff did not buy the paddy from a third person 
but purported to buy from himself. He was 
subsequently asked by the defondant to sell the 
paddy, but did not do so til the prive had 
fallen: x 

Held, that. the defendant was ab 
repudiate the transaction. [p. 858, col. 2;] 


libérty fo 


Second appeal against tha decree bf the’ 


Court of the Temporary Subordinate Jddge, 
Masulipatam, in Appeal Suit No. 211 of 1914; 
(transferred from the District Court; Kistos, 
for disposal) preferred against that of. the 
Prineipal Distriet Munsif, Masulipatam, in 
Original Suit No. 77 of 1912, 

Messrs J. L. Rosario, K. P. Dhan 
Pillu and A. Venkatrayaliah, for the Appel- 


lant. 
m T. Ramachandra Rao; for the Respond: 


PP JUDGMENT, —The déféndant "iilud the 
plaintiff who isa merchant at Masilipatam 
to buy for “him 1,000 bags of paddy: Thia 
was in February 1909. He asked him to buy 
at the rate of Hs. 4-15-0 per bag or as niuch 
less as he could get it for, and he was in: 
formed that the paddy had been bought. 
Then it appears that the plaintiff sold 500 
bags of paddy at the rate of Rs. 4.8.0 toa 
third party, and fhe ‘remaining 500 bags he 
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' bought for- himself at the same rate. Tt 
appears that the plaintiff did not buy 1,000 
bags from a third. person, but purported to 
buy from himself, The defendant did ‘not 
know of this fact at-all;nor did he know that 
the plaintiff bought 500 bags of paddy for 
himself. 
lt was upparently contended in both the 
lower Courts on behglf:of the defendant 
that section 236 of the Indian Contract Act 
'applied and, therefore, the plaintiff was not 
entitled to any relief. That section says: 
"A person with whom a contract bas been 
entered into in the character of agent is not 
entitled to require the performance of it if he 


was in reality acting; not as agent, but on > 


his own account.” "The language of the sec- 
‘tion would seem to indicate that, i6 was meant 
toapply to cases where & person enters into 
a contract with another on the basis that that 
other person is aeting as agent for somebody 
else. That is the opinion of the learned 
Jndges in Joachimson amd Oo. v. Meghji Valji 
(1). The District Munsif as well as the 
Subordinate Judge, however, seemed to think 
that section 236 overed a case like the 
present and relied on two rulings of the Cal- 
cutta High -Courf, one in Sewduti Roy 
Maskara v; Nahapiet (2) and the other 
in Ramji Das v. Janki Dos (3). In both 
these cases, the plaintiff purported to act as 
a broker, that is to say, he offered to sell 
io the other. party certain goods on behalf 
of -sorne third person and it would appear 
from.,the judgment of Jenkins, C. J., in 
Ramjt. Das v. Janki Das (3), that it was upon 
that ground that. section .286 was held to 
apply. He points out that the group compris- 
ing sections 211 to 221 of the Contract 
Aot deals with the agent’s duty tothe prin- 
cipal and that the group of sections which 
includes sections 226 to 238 deals with the 
effect of agency on contracts with third 
persons. We think that this is not a onse 
gaverned . by section 236. But there can 
be.no doubt that section 215 of the Contract 
Act applies. -Under that section if an agent 
deals on his own account in the business of 
the agency, the principal may repudiate the 


“(1) 8 Ind. Cas. 801; 34 B. 292; 11 Bom. L, R. 779. 
(2), 34 O. 626; 11 C. W. 609. 
(3) 17 Ind. Cas, 973; 39 C. 802, ? 
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transaction, if it appears that the dealings of 
the agent have been disadvantageous to him. 
Here thedefendant did not know that the 
plaintiff purported to sell his own paddy or 
that he purported to buy 500 bags out of 1,000 
bags sold ‘by the plaintiff to the defendant. 
Both the District Munsif and the Subordinate 
Jndge found as a matter of fact that the plain- 
tiff wanted to dispose of his own paddy when 
the price was high and waited till the market 
had gone down to dispose of the defendant's 
paddy. Mr. Rosario argues that there is, vo 
evidence in support of this finding. This ob- 
jeetion is not taken in the grounds of appeal. 
On the other hand we think that there-is evi- 
dence to support the finding; .for . instance 
there is Exhibit A (8) in which the defend. 
ant informed the plaintiff that Rs. 5-2-0 
was the price for a bag for August delivery 
and asked him to get the best price available, 
The plaintiff, instead of selling the paddy then, 
did not send any reply and did not sell un- 
til the prise had gone down to Rs. 4-8.0. If 
he had acted promptly on the information 
supplied by the defendant, no loss would . 
have been caused. 


On these grounds we confirm the decree of 
the lower Courts and dismiss the appeal with 


costs, 
Appeal dismissed, 


PUNJAB CHIEF COURT. 
Seoonp CivIL APPEAL No. 1576 ox 1914, 
April 9, 1917. 
Present;— Mr. Justice Chevis and 
Mr. Justice Leslie Jonea. 
WAZIRA AND OTHERS—PLAINTiFFS— 
APPELLANTS 
versus 3 
Musammat MARY AN AND OTHERS— 
DEFENDANTS, AND ANOTAER—P LAINTIFEF—- 
RESPONDENTS. 
Cuatom-——BSwuccession — Daughter versus collaterdis— 
Self-acquired property— Burden of proof — Wirk Jats of 
Muuza Koaiki, Gujranwala District - Riwaj-i-am, enthiês 
in, value of. 
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The initial onus of proving a special custom where- 
by a danghter ‘is excluded from succession to the 
acquired property of hér father is on the collaterals. 
Such a custom is not in accordance with, the 
general custom of the Province, and is not one 
which can be regarded asa common exception to the 
ordinary rule [p. 361, col. 2.] 

_ Among Wirk Jats of Mauza Koaiki, Tahsil and 
District Gujranwala, collaterals in the fourth degree 
do nòt exclude a daughter from succession to the 
self-acquired property of her father. [p. 365, col. 1.] 

^Althongh,a statement in a riwaj-i-am is naturally 
strengthene, nd en instances, are giyen, considerable 
value may still attach fo it even when instances have 
nöt been included: But statements in a riwaj-i-am, 
when opposed'to the general custom, can carry very 
EU TES unless supported by instances. [p. 864 
col. 1. 

Where without citing any instances a riwaj-i-am, 
which has been imperfectly comffiled, describes a 
special custom opposed to the general custom of 
the Province and the great mass of authorities, very 
little value can be attachéd to it. [p. 865, col. 1.] 

Bey v. Allah Ditta, 38 Ind. Cas. 354; 12 P. W. R. 
1917; 45 P. R. 1917; 44 C. 749; 21 -M. L T 210; 32 
M. L. J.615; 19 Bom. L. R. 388; 15 A. È. J. 525; 21 
C. W. N. 842; 26 C. L J. 175 (P. C.), explained. 


deeree of the 
Gujranwala, 


Second appeal from the 
Additional Divisional Judge, 
dated the 16th April, 1914. | 

Mr. Abdul Rashid, for the Appellants. 

Mr. Shah Nawaz, for the Respondents. 


JUDGMENT.—In 1912 Musammat Mar- 
yan, the widow of Massu,a Wirk Jat of the 
village of Koaixi in the Gujranwala Tahsil 
of the Gujranwala District, gifted the land 
of her late husband, io his daughter Mus- 
sammat Karam Bibi, That gift was chal- 
lenged in the present ‘suit by three fout of 
six) of the collaterals of Massu in the 4th 
degree. The cuit «as for a declaration only, 
as Musammat Maryan, who is entitled to a 
life interest as the widow of Massu, is still 
alive. 

The Mansif held that the .widow was 
not competent to make a gift, but that the 
land was not’ ancestral and that the 
plaintiffs bad failed to éstablish a custom 
whereby collaterals exclude a daughter from 
succession in the case of such propérty. He, 
therefore, dismissed the suit hdlding it to be 
a case merely of the succession of the 
daughter being accelerated. 

The plaintiffs appealed to the Additional 
Divisional Judge, but-the decree of the first 
Court was maintained. Two of the three 
plaintiffs have now preferred a second 
appeal to this Court, which has heen rdrit- 
ted on a certificate granted by the Acditi nal 
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Divisional Judge. The only question for 
our desigion is whether the daughter. 
excludes collatérals. . 

Counsel fdr theappellants has admitted 
that the initial onus was on his clients toprove 
a special custom whereby a daughter is 
excluded -from succession to the acquired 
property of ber father. The general rule 
is laid déwn in section 23 of Rattigan’s 
Digest, where it is explained that ancestral 
property within the meaning of this seotion. 
means and includes all property inherited from 
an ancestor common to the deceased owner 
and the collaterals who claim to succeed in 
preference to daughters. Remark 2 under the. 
same section cites aathorities for the proposi- 
tion that the onus of proving their superior. 
title to land acquired by the deceased would 
be upon the’ collaterals. 


Counsel for the appellants, however, contends. 
that his clients have discharged the initial onus 
of proof by the production of the riwaj-t-am. 
of the Gujranwala District and by instances 
adduced in evidence in this case. He has, 
cited also :Musammat Ishar Kuar v. Raja 
Sangh (1), which was published in an incom- 
plete form in 29 P. R. 1911, and Partab Singh 
v. Musammat Panjabu (2), as cases where, 
it has been held to have been established 
that collaterals exclude daughters from 
succession even to acquired property, and 
as regards the importance of the riwaj i-am 
he has laid particular stress on the judgment 
of the Privy Council in the case of Beg 
v. Allah Ditta (3) decided on 18th December 


1916. 


We may say at once that no value can 
be attached to the instances, which .are oral 
only, sited by witnesses for the plaintiffs. 
Those witnesses have no doubt referréd to 
a number of cases in .which collaterals 
were preferred to daughters in succession 
sonless proprietor, 
but no documents concerning these cases 


(1) 9 Ind. Oas. 608; 94 P. L. R. 1911; 29 P. R. 
1911; 124 P. W. B. 1911. 
(2) 13 Ind: Cas. 177; 25 P. R. 1912; 41 P. L. R. 1912; 


125 P. W. R. 1912. 

(3) 38 Ind. Cas, 354, 12 P. W. R. 1917; 45.P, Rr 
1917; 44 C. 749, 21 M. L. T. 310; 32 M. L. J. 615; 40 
Bom. L. R. 388: 15 A. L. J. 625; 21 C. W. N. 842; 26 


C. I... 173 (E, ©). 
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have been prodüced and ib is impossible to 


say that any one of them relatesto a case of 
acquired property. . 

Some of the instances cited on behalt 
of the defendants are no more valuable. 
In the case decided by Mian Nasir Ali 
Khan in 1866 (not 1868) no question of 
succession was involved. In the case de- 
sided by Munshi Mahanbir in 1877 (not 
1897) the suit of the collaterals (which was 
against a khanadamad} was dismissed as 
barred by limitation. In the case decided 
by Munshi Abdul Hamid in 1910 the pro- 
prietor had no doubt gifted acquired land 


to his daughter, but the onus of establish- 


ing the custom cf exclusion was placed on 
the plaintiffs and their suit was dismissed ds 
they produced no evidence. 


Of the oral instances cited on behalf of 
the defendants the case of the gift by 
Dyal Singh to his daughter Musammat 
Taban has been tbe subject of a suit in 
which the collaterals obtained a decree in 
the first Court and an appeal is now pend- 
ing. We do not know whether that land 
is acquired or ancestral, No documents have 


been produced concerning the case of the 


gift by Mutsada Singh, in which the 
collaterals are said to have failed after 
preferring an appeal to this Court. The 


judgment cannot now be traced and we do 
not know ‘why the collaterals failed. 
Similarly no documents have been produced 
concerning the oase of the gift by Mangal 
Singh of acquired land to his daughter 
Musammat Bhagan, iu which the collaterals 
are said to have brought an unsuccessful 
suit, In the case of the property of Lehna 
Singh to which reference is made in the 
judgment of the Additional Divisional Judge, 
it would seem that there were no collaterals, 
There are two witnesses concerning the 
ense of the property of Sultan where the 
collaterals are said to have failed in chal- 
lenging a gift of ancestral land to the 
daughter, but they state the facts differ- 
ently and our information about this case 
is very incomplete. There is another case 
io which tbe Additional Divisional Judge 
has not ‘referred in which one Amir, a 
Goraya; is said to have gifted, ancestral pro- 
perty- -t0 a daughter and. it is stated that 
s» suit by a nephew was dismissed. Ex- 
cept in special circumstances & nephew is 
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not likely fo have failed in the suit aon- 
cerning ancestral property. But the wit- 
nesses in this suit have generally described 
as “ancestral” any: property "acquired by 
inheritance", whether or noit was held by 
a common ancestor. i 

It must be admitted, howevér, that the 
defendant has suoceeded in ' showing a 
number of cases in which, though we do 
not know the reason, daughters have been 
preferred to collaterals as regards gifts of 
immoveable property. See also the list at 
the end of answer 88 in the riwaj-tsam. 


Of the Purjab rulings cited on behalf 
of the appellants Musammat Ishar Kuar v. 
Raja Singh (1) was a case relating to 
Garewal Jats in the Ludhiana District. It 
was there held after an exhaustiye examina- 
tion of the evidence and .a careful local 
enquiry bx & Commissioner that there was 
a special custom, contrary to general custom, 
whereby daughters were excluded by 
collaterals’ from succession to acquired pro- 
perty. It had been laid down in the riwaj- 
i-am of the Ludhiana District that among 
the Garewal Jats a daughter can under no 
circumstances inherit and that there was 
no limit to the remoteness of the collaterals 
who were preferred to & daughter, even 
the proprietors of the village coming before 
her. The report of the local Commission 
showed that on the point of custom there 
was a practical unanimity in all the 14 or 
15 villages of Garewal Jats in which inquiry 
was made, and among over 100 witnesses 
examined at their homes. The learned 
Judges said that this was one of thoge cases 
in which the remarks of the compiler of 
the Ludhiana Volume of Customary Law 
had much force and they thought that 
they were, therefore, bound to attach much 
importance to oral’ eyideuce adduced in the 
0388. Accordingly, seeing tbat this partionlar 
riwaj-t-am of Ludhiana had so often been 
followed, especially in questions like the 
one then under discussion, and on account 
of the mass of expressions ‘of opinions 
adverse to the claim of the daughter, they 
regarded themselves as justified, so far as 
that particular case was concerned, in dis- 
regarding the numerous authorities in which 
it is, stated that a mwaj-t am unsupported 
by instances possesses but: small evidential 
value, 
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Partab Singh v. Musammat Panjabu (2) 
' was another case of Garewal Jats in the 
Ludhiana District. There alap it was held that 
among such Jats a special custom contrary to 
general custom exists whereby daughters are 
excluded from succession to acquired property 
by collaterals, but this ruling merely followed 
Musammat Ishar Kuar v. Raja. Singh (1). 

We come tow to the Privy Coungil rul- 
ing, Beg v. Allah Ditta (3), upon which 
Counsel lays so much stress, In that rul- 
ing their Lordships of the Privy Council 
have reversed the desision of this Court in 
Allah Ditta v. Beg (4). The Chief Court 
had held that the defendants had failed 
io prcve that among Muhammadan Dab 
Jats of the Jhang District a  sonless 

' male proprietor is competent to trans- 
fer either by gift or Will ancestral moveable 
property toa daughter or daughter's son or 
that the daughter or daughter's son was 
entitled to succeed in preference to collaterals 
in the third degree. Their Lordships pointed 
out that “Assuming that there isa general 
custom of agnatic or collateral succession in 
default of male issue to the exclusion of 
female heirs among the agricultural tribes 
of ihe Punjab, about which the decisions 
of the Punjab Chief Court are by no 
means uniform, especially in the ease of 
Muhammadan tribas who are endogamous, 
it is clear that the rule is admittedly subject 
to a considerable number of exceptions.” 

“Mr. Rattigan in his valuable work called 
the Digest of Civil Law for the Punjab 
enumerates the exceptions under paragraph 
23. Sir Charles Roe, himself at one time 
a Judge of the Chief Court, in his Tribal 
Law in the Punjab lays particular stress 
on the value of the riwaj-7-am as & record 
of tribal customs, and he adds that ‘a son in- 
law of the house is a regular institution.’ ” 

In paragraph 15 of their judgment their 
Lordships went on to remark as follows:— 

“The riwaj-d-am was produced and 
exhibited as evidence atthe very outset of 
the case; it is a public record prepared by 
a publis officer in discharge of his duties, 
and under Government rules, it is clearly 
admissible in evidence to prove the facts 
therein entered subject to rebuttal. In their 


(4) 2.Ind. Gas. 79; 48 P.R 1909;. 72 P. W. R, 1909; 
132 P. L. R- 1909, 
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Lordships! opinion, the statements contained 
in the riwaj.i-am form a strong piece of 
évidence in support of the custom, which 
it lay upon the plaintiffs to rebut, and this, 
according to the findings of the Divisional 
Judges, they failed to do.” 

It ia on this paragraph that Counsel for 
the appellants in this case in the main 
relies. 


The custom, however, which Counsel for 
the appellants is endeavouring to establish 
in this case is not one which is in aoc. 
cordance with the general oustom of the 
Province and if is not one which ean be 
regarded as a common exception to the 
ordinary rule. Admittedly it would be a 
special custom, But Counsel interprets Beg 
v. Allah Ditta (3) as equivalent to a ruling 
that whatever the general custom of the 
Punjab may be, thet custom oan be rehutted 
and a special custom established by the mere 
production of an entry in the riwaj-d-am. 


The case of Garewal Jats in the Ludhiana 
District referred to by us as Musammaé Ishar 
Kuar v. Raja Singh (1) and Partab Singh v. 
Musammat Panjabu (2) is plainly exceptional, 
Of the cases cited under remark 2 to section 
23 of Rattigan’s Digest as those in which 
it has been held that a daughter does not 
exclude collaterals, itis to be remarked that 
Sultan y. Musammat Subhai (5) and Musam- 
mat Fatima v. Khanda (6) both related to 
gases from frontier districts. In both those 
cases it was held that daughters who had 
married into another family or tribe had 
failed to prove a custom contrary to the 
general principle of tribal succession as 
recorded in the riwaj-2-om of the districts 
concerned, viz, Muaaftargarh and Dera 
Ismail Khan, that they succeeded to the 
estates of their fathers in the presence of 
collaterals, Butthere is nothing in Sultan 
v. Musammat Subhai (5) to show that the 
property then under discussion was acquired; 
and from Musammat Fatima v. Khanda (6) 
it would seem that the property there 
in dispute was not acquired but ancestral. 
It is, therefore, difficult to understand how 
these two rulings come to find a place in 
remark 2 under section 23 of the Digest,’ 


(5) 73 P. R. 1593, 
(8) 25 P. R, 1893. 
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but even if they bad related to acquired 
property, the decisions therein pronounced 
would have no, bearing upon the case now 
ander our consideration. It is not alleged 
that ihe marriage of the defendant in this 
case either ont of her tribe or into a differ- 
ent family would make any difference, 

We have also examined Musammat Sharfan 
v. Kammu (7), a case in which it was held 
that- in the town of Rawalpindi amongst 
pergons who are Awans by tribe and Jhiwars 
by occupation no custom was proved entitling 
n daughter and a daughter's son to exclude 
a brother and nephews in succession to 
acquired immoveable property. From the 
judgment in . question, however, it would 
appear that the onus was placed upon the 
daughter and the daughter’s son but the 
reason for so doing: was, not discussed, and 
we ard unable to regard this ruling asin 
any way assisting the appellants "in the 
present case. We may note further that 
thé dictum concerning the right of a daughter 
to succeed to acquired property, on which 
the defendants rely in this case,.comes from 
the same section 23 of Rattigan’s Digest 
which met with the approval of _their 
Lordships of the Privy Council in the case of 
Beg v. Allah Ditta (3). 

The whole weight of authority, then, is 
against the special custom for which the 
appellants contend. 

In the lower Courts the plaintiffs-appel- 
lants relied on the answer to question 88 
in the Customary Law of the Gujranwala 
District drawn ap by Sardar Sahib Bhai 
Dalip Singh, Settlement Officer, and publish- 
‘ed in 1914. Thatquestion and that answer 
are not strictly in point in the present case, 
‘because we are here dealing not with the right 
of a proprietor to make a gift but with 
the right of a daughter to succeed. In 
the answer to this question we are, bowever, 
.told that except in the Wazirabad Tahsil 
of the Gujranwala District no proprietor can 
make a gift even of moveable propery to his 
daughter except as her dower, but that 
he can gift such property to his sister 
or her son or to his sister-in-law, such 
relatives being to that extent placed on 
a footing higher than danghters. That is 
one strange proposition, but the further 
proposition that in Wazirabad a proprietor 
can gift his acquired immoveable propérty 

(1) 116 P. R. 1892. 
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to his daughter if he makes the gift in 
writing but nit” otherwise is stranger still. 
We are then told that in ione Tahsil only 
(Sharakpur) Arains, Kharals and-members 
of what are described as miscellaneous 
tribes are free to gift any kind of pro. 
perty to their daughters. That is probably 
all right, but then as the Settlement 
Officer tells us in his preface, the customs 
of the Sharakpur Tahsil were recorded 
afresh, this Tahail having previously formed 
a part of the Lahore District. We note 
that the answer to this question is im- 
mediately followed by a long list'of cases 
sited in support "of the custom of gifta 
to daughters or khanadamads?" But few 
details are given and no doubt not all of 
these instances would afford authority in sup- 
port of aright of gift. Atthe same time 
the indication is that the right to gift 
property is much more generally recognised 
than the answer to question 88 would have us 
believe. : p 


Having regard to the great value which, 
is claimed for the riwaj-i-am generally, the 
above disonssion of answer £8 is by no means 
altogether irrelevant. Where moreover the 
power of gift is extensive, the likelihood is 
that the right of suosession will not be com- 
pletely restricted. 


The questions and answers in thé rzwaj-i- 
am which are really relevant in the present 
case are Nos. 33 aud 47. Wa reproduce those 
questions and answers in full. : 

Question 33.—1f a man'die leaving widow. 
or widows, a son or sons, a daughter 
or daughters, brothers or other relatives, 
upon whom will the inheritance devolve P 

Answer 33.—If there be a son or sons, or 
their male lineal descendants through males, 
they inherit on the death of the father. If a 
man die without any male issue, inheritance 
devolves on his widow or widows ; in their 
absence on his brothers, and in their absence 
on his near collaterals, : 

Among Tahsil Wazirabad tribes and Arains 
(Tahsil Sharakpur) in the absence of sollate- 
rals up to fourth degree (both in the ascend-. 
ing and descending lines), a daughter inherits 
her father’s estate, both moveable and im- 
moveable. ; 

In the presence of sons aud their male 
lineal descendants through males, widows 
or numarried daughters do not suooeed, 
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 Héirs are responsible for their maintenance 
till their marriage or death, and fer the mar- 
riage expenses of the latter. 
Question 47.—Under what sircumstances 
| are daughters entitled to inherit— 
(1) the immoveable or ancestral, 
(2) the moveable or acquired property of 
their fathers ? 
Do they inherit in the presence of sons or 
widow, or near male kindred of the deceased? 
. If so, then to what extent and for how 
..meny generations ig, the right of near male 
kindred superior to that of daughters? 


. Answer 47.—In no case can daughters 
inherit. Among agricultural: (Tahsil Wazir- 
abad) tribes and Arains (Tahsil Sharakpur) 
it there be: neither male lineal descendants 
nor collaterals up to fourth degree, either 
in the descending or ascending line, nor 
widow, then daughters inherit. Up to fourth 
degree male descendants and collaterals have 
preferential rights. Among Kukaras (Tahsil 
Hafizabad) daughters inherit immoveable 
property according to Muhanimadan Law. 


In the answer to question 33 we are 
first told that.in the District generally 
daughters are. excluded by near collaterals, 
hut that amongst the tribes of the Wazir- 
abad Tahsil and the Arains of Sharak pur 
a daughter excludes collaterals beyond the 
fourth degree. The answer, however, then 
goes on to state that unmarried daughters 
do not succeed in the presence of sons 
and their male lineal dessendants. In viów 
of what has gone before, this part of the 
answer can hardly be read as meaning 
that daughters exclude collaterals, though 
literally it can be so interpreted. More prob- 
ably it is tautologous. i 


Question No. 47 recovers part of the 
“ground already covered by qnestion 33 and 
'it is drawn in an unscientific form. As 
put, it distinguishes between property which 
is immoveable and property which is ancestral, 
hough usually they are identical, It also 
distinguishes between property which is 
moveable and acquired, though acquired 
property is as often as not moveable, and 
it does ‘not expressly mention acquired im- 
moveable property. It is possible that this 
question may, have been interded: to dis- 


tinguish bétween ancestral immoveable pro- . 


perty on the one hand and other kinds of 
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property on the other ; but if so, it was not 
well expressed. 

The answer begins: with the statement that 
in no case can daughters inherit. It goes on to 
say that amongst Arains in the Sharakpur 
Tahsil and all agricultural tribes in the 
Wazirabad Tahsil daughters exclude ool. 
laterals more remote than the fourth degree, 


* But, it is not explained why all tribes in 


Wazirabad -draw a sharp distinction at the 
fourth degree, while in all other cases (except 
Arains in Sharakptr) collaterals, however 
remote, exclude daughters. We have referred 
already to the  generalrule as regards ac- 
quired property laid down in section 23 of 
Rattigan's Digest, and we now refer to the 
statement made in remark 1 under that 
section, where it is said that usually the 
fifth degree is found to bs the customary 
limit of exclusion even as regards ancestral 
property. 

Bat it i3 not remarkable that strange 
answers should have been recorded in this 
riwaj-t-am. How strange some of those answers 
can be is demonstrable from the reply to 
question 103. There it is stated that if a 
woman holds property moveable or immoveable 
in her own right, that property on her death 
devolves upon her husband or her guardian. 
We suspect from the questions and answers 
relating to guardianships, Nos. 25 and 27, 
that it was contemplated that the guardian 
would usually be the next heir. But if the 
answer to question 26 is correct, that would 
not always be the case, for we are there 
told that a father oan appoint either by 
written testament or otherwise any one he 
pleases to be the guardian of his minor 
children after his death. We can hardly 
suppose, thit on the strength of such an 
answer any Court would dismiss the suit of 
an heir against thd guardian unless he 
adduced evidence to rebut the riwaj-t-am. This 
same answer tells us, that amongst Arains 
of the Sharakpur Tahsil a married woman 
can only hold independently such property 
as she receives by way of dower. If that 
is so, the excéptionally fortunate daughters 
of Arains in that Tahsil, who according to 
the answer to question 47 are entitled to 
exclude collaterals of the fifth degree in the 
matter of inheritance, would not derive 
much benefit from the rights which are 
there conceded to them. But curiously 
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enough in other Tahsils married women 
are allowed to hold independently, Perhaps 
that is because, if answer 47 is correct, 
there must usually be nothing for them to 
hold. 


In his preface to the Customary Law of 
1914 the Settlement Officer has explained 
that he was instructed, except in the case 
of the Sharakpur Tahsil, to use the same 
set of questions as those adopted af the 
last Settlement and he went on ta remark 
that “it was found at the attesting of record- 
ed customs that out of the assembled 
tribesmen (consisting mostly of uneducated 
. men) only leading and influential men under- 
stood the custom and generally they were 
unwilling to vary the recorded statements 
on the ground. that their elders must have 
been wiser men in giving out those opinions,” 
Tt seems to us that the Settlement Officer 
might have said with equal justice that 
none of the assembled tribesmen were likely 
to have understood question No. 47.as put 
to them, but whether they did eo or not 
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it is obvious that they were  aecepting 
the statements as recorded in the last 
Settlement not as statements of existing 


custom but merely as statements of the opinion 
of their wiser, progenitors. 


We are far from desiring to controvert the 
proposition that a riwaj-i-am [even when 
unsupported by instances as was the sase in 
Allah Ditta v.Beg (4)] may form a strong 
piece of evidence in support of custom; and 
. it must be conceded that although a state- 
ment in the riwaj-t-am is naturally strength- 
ened when instances are given, considerable 
value may still attach to it even when 
instances have not been included. There 
has no doubt: been a tendency to depreciate 
statements in a ziwaj-t-am when unsupported 
by instances, The reason for that tendency is 
given in explanation 2 under the proli- 
minary section of Rattigan’s Digest. In 
ons case a Settlement Officer had candidly 
‘acknowledged that in preparing a riwaj-i am 
‘he had “shaped public opinion on most ques- 
tions in the direction in which he himeelf 
and others, of longer experience thought 
equitable;” and it was believed that in the 
gase ‘of the Settlement Records of other dis- 


- riots, alao, although there might not be a . 


similar candid avowal on the part of the 
attlement Officer, identical influences would 


in DlAN 


OASES. [1957 


Y 


explain many of the most dogmatic state” 
ments of alleged custom for which no prece- 
dents were cited aud for which probably nore 
would be found to exist.. 


In addition to such cases it sometimes algo 
happened that the officer in charge of the 
preparation of the 7?waj-¢ am was not equal 
to the task imposed upon him. In this aon- 
nection Umar v, Musammat Sahib Khatun (8), 
Allah Ditta Shah wv. Said Ali Shak (9) and 
Malik Nur v Musammat Adishan (10) can be 
consulted. It should also be remarked. that 
although Sir Charles Roe in his Tribal Law 
of the Panjab laid stress on the value of a 
riwaj-t-am, he vas very far from being ready 
to accept blindly the statements made in 
such a docament. Indeed he was one 
of the first Judges of this Court to 
criticise a “statement in a riw2zz-t-am un- 
supported by examples, »nd he pointed out in 
Rani v. Makhi (11) how greatly the value of 
& riwaj-i-am depended on the fullness and 
oare with » hich it was prepared in each parti- 
cular district. 


It is clear then that the same value does 
not attach to every riwaj i am, even though 
all such documents are public records pre- 
pared by a public officer in discharge of his 
duties and under Government rules. 


We may. however, remark that even if there 
has been in the past too strong a tendenoy 
to disregard statements in the rřwaj-i-am 
when unaccompanied by instanoes, it is óné 
which is not apparent from the more recent 
rulings of this Court. We have already re- 
ferred tothe case of Musammat Ishar Kuar 
v. Raja Singh (1) and we nowquote the 
following passage from Ohhuttan v. Hazari Lal 
(12), a recent case decided by the Judges 
composing this Bench. That wasa casa in 
which it was held that the plaintiffs; who 
were Gaur Brahmins of the Palwal Tahsil in 
the Gurgaon Distriot, had failed ‘to: prove: a 
special custom whereby they as collaterals in 
the third degree had a preferential right-of 
succession to a daughter and her sons in ré&- 
pect of self-acquired property. i . 


(8) 76: P- R. 1892. 4 

(9) 79 P. R. 1895. : 

(10) 105 P. R. 1906; 86 P. L. R. 1906, 

(11) 146 P, R. 1889. n 

(12) 80 Ind, Cas. 22; 7 P.R, 1916; 129 P, W,'R; 
1915; 46 P. L R. 1916, 
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The plaintiffs in.order, fo'sueceed had to 
prove à special custom. The riwaj-t-am was 
in their favour but no instances were there 
quoted. The passage dealing with this 
matter runs:— : 

“Wedo not say that statements in the 
riwaj-t-am can never carry any weight’ un- 
less supported by instances; but we certainly 
do consider that such statements, when opposed 


to ‘the general custom, can carry very little ' 


weight unless supported by instances.” 

The view there expressed does not appear 

to us to be in any conflict with what is said 

by: their Lordships of the. Privy Council, in 
Beg v. Allah Ditta (3). That judgment must 
be read as a whole. The Privy Council 
were dealing with a c:se in which the riwaj- 
i-am, even though it cited no instances, was 
nevertheless in full accord with a well-known 
custom which is nonetheless well established 
because it forms an exception to: the general 
rule that’ male collaterals exclude daughters. 
Tn such a case it was doubtless for those who 
controverted. the. riwaj-t-am and the weight 
of authority. to rebut the case arrayed against 
them. But the matter is different when 
without citing any. instances, a riwaj-7-am 
which. has been imperfectly compiled des- 
oribes-a, special custom opposed to the general 
custom of the Province and the: great mass 
of - authorities. 

We are not prepared on the mere: produc: 
tion of the answer from this riwaj-7-am_ to 
hold; that the appellants have succeeded. in 
establishing. the special. custom: for-which they 
contend. 

: The appeal fails and is dismissed with 
ocstse i 
v9 Appeal dismissed. 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 170 or 1916. 
Om Revision Petitions Nos. 462, 468 AND 
: 924 or 1916. 
July 26, 1917. 
Present: — Mr. Justice Abdur Rahim aud 
Mr. Justice Kumaraswami Sastri, 

Ix C. M. A. No..170 or 1916 
TADEPALLI PEDA NAGABHUSHANAM 
AND aNOTHER—PETITIONERS—APPELLANTS 

versus 
TADEPALLI PITCHAYYA AND o1HERS— 
Counter-PETITIONERS— DEFENDANTS—- 
RESPONDENTS, 

IN C. R. P. Nos. 462 ann 463 or 1916 
TADEPALLL SUBBAROW AND OTHERS— 
PETITIONERS IN BOTH 
versus 
"TADEPALLI PITCHAYYA AND OTHERS— 
CouNTER-PETITIONERS IN BOTH.— 
RESPONDENTS 
In C. R. P. No. 924 oF 1916. 
TADEPALLI KRISHNAYYA— 

" PETITIONER 
ver SUS 
TADRPALLI PITCHAYYÀ AND OTHERS— 
COUNTER- PETITIONERS— RESPONDENTS. 

Stamp Act (II of. 1899), s.2 (15)—Instrument of 
partition—Award or decree directing partition—Court- 
fee, amount of, payable. 

An award or decree directing a partition is an 
instrument of partition within the meaning of section 
2 (15; of the Stamp Act and a party executing the 


decree must pay the proper Court-fee payable on his 
share. [p 866, col 1.) 


Ifa defendant, under a decreeor award for partition 
gets a share of the property allotted to him, he 
must, if he wishes to execute the decree, pay his share 
ofthe JE -fee payable on the entire decree. [p. 366, 
col. ] 

Fulchand v, Bai Ichha, 12 B. 98; 6 Ind. Dec. (x. s) 
651, distinguished. 


Appeal against the order of the Court of 
the Temporary Subordinate Judge, Masuli- 
patam, in Civil Miscellaneous Petition No, 215 
of 1915, in Original Suit No. 21 of 1907, 
on the file of the District Court, Kistna 
(Original Suit No. 10 of 1899 on the file 
of the Sub-Court, Kistna). 


Civil Revision Petitions under section 115 of 
Act V of 1908, praying the Higb Court to ` 
revise the order of the Court of the 
Tmporary Subordinate Judge, Masulipatam, 
in Miscellaneous Petitions Nos. 212 to 214 of 
‘1515 respectively, in Original Suit No. 21 
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of 1907, on the file of the District Court 
Kistna (Original Suit No. 10 of 1899 on the 
file of the Sub. Court, Kistna). 
Messrs. B. Narasimha Rao and Y. 
chandra Rao, for the Appellants. 
Messrs. V. Ramesam, V. Viswanatha Sastri 
and H. Suryanarayana, for the Respondents. 
JUDGMENT.—Seetion 2, clause 15 of the 
Stamp Act, 1899, laysdown that an award 


Rama- 


or decree directing a partition is to be 
treated for the purpose of _the Stamp 
Act as an instrument of partition. That 


being so, there can be no doubt that the 
parties must pay 2 fee on the value of the 
properties as required by the Stamp Aet. 
Further, there is a provision in the decree 
that each of the defendants is to get his 
share on paying the necessary Court-fee. 
The contention is that there is no provision 


in law forthe defendants to pay any Court- 
under a decree 


fee. But if a defendant 
or award for partition, such as we are 
concerred with in this case, gets a share 


allotted to him of the property and if he 
wishes to execute the decree, it seems to be 
reasonable that he should pay his share of 
the Court-fee leviable on the entire decree. 
The decision in Fulchand v. Bai Ichha (1), 
which has been referred to, does not relate 
to a case of partition. That was in a snit 
for possession of, property and recovery of 
mesne profits." "We hold that each of the 
defendants who wants to execute the decree 
must pay the Court-fee not merely on the 
item of which he seeks possession, but on 
the entire share ‘allotted to him. The 
learned Pleader for the respondents concedes 
that the decree is executable and there is 
“no objection on that score. We set aside 
the order and direct that execution do issue 
on payment by each defendant of the Court- 
fee on the entire share allotted to him. The 
appeal and the revision petitions are allowed. 
Each party will bear his own costs. 


VRP. : 
Appeal allowed; Oase sent back.” 


(1) 12 B, 98; 6 Ind, Dec. (x. s.) 551, 


MADRAS HIGH COURT. 
APPEAL Suit No. 399 or 1915. 
. March 22, 1917. 

Present: —Sir John Wallis, Krt., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 
CHIDAMBARANATHA THAMBIRAN 
alias SIV AGNANA DESIKA GNANA- 
SAMBANDA PANDARA SANNADHI 
AND ANOTHER —P LAINTIFFS— 
APPELLANTS 
versus 
P,S.NALLASIVA MUDALIAR AND OTHERS 
DeFENDANTS— RESPONDENTS, 


Ciril Procedure Code (Act V of 1908), O. T, r. 8— 
Trust—Trust property, alienation of—Tambirans of 
mutt, whether cun represent all worshippers in surt for 
recovery of trust property—Trusts Act (II of 1882), s. 
63 —Beneficiaries, right of, to sue jor recovery of trust 
property—Adverse possession against trustee, effect of 
—Limitation Act (IX of 1908), s. 10, Sch. I, Art. 144. 


Tambirans of a mutt representing all the wore 
shippers can sue under Order I, rule 8, of the Civil 
Procedure Code for a declaration that an alienation 
made by the mahant is not binding on the mutt and 
that posses.ion should be handed over to the succeed- 
ing mahant Such a suit stands in some respects 
onthe same footing ns an information filed by the 
Attorney-General in England on the information of 
relators to recover charitable property. alienated "by 
a trustee. [p. 367, cols. 1 & 2.] 


The general right of the beneficiaries ofa trust is 
to see that there is no violation of thé trust, and if 
the trustee does nob discharge his duties properly, to 
apply for his removal and for the appointment of a 
new trustee. But where a trustee is estopped. from 
suing to recover possession and the beneficiaries do 
not desire his removal, the cestu que trustént have the 
right to move the Court to deprive ‘the wrongdoer 
of his possession and to vest'it in the trustee. [p. 368, 
col. 2.] - 

Section 63 of the Indian Trusts Aot, if read along 
with section 10 of the Limitation Act, clearly lays 
down that wherever trust property has gone into the 
hands of a stranger, the beneficiary can take all the 
necessary steps to place itin the hands of a person 
who can legally administer the.trnst. [p. 869, col. 1.) 

A beneficiary derives hisright to sue through his 
trustee Heis only the alis forhim. Thus, what is 
adverse to the trustee is also adverse to the person 
who derives his right to sue through him. Article 
144, Schedule I of the Limitation Act, applies to & 
suit by a beneficiary to recover possession of the 
trust property. [p. 371, col. 1.] 


Appeal against the decree of the Court 
of the Subordinate Judge, Tinnevelly, in 
Original Suit No. 36 of 1913. 

The Hon’ble Mr. S. Srinivasa Azyangar 
(Advocate-General), Messrs. T. Narasimha 
Adyangar and V. Raghavachariar, for the 
Appellants. 
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à 
| The Hon'ble Mr. T. Rangashariar, Messrs. 
A.  Krishnaswami .Ayar, S.: Aravamidha 
-Atyangar and O. Krishnamachartar, for. the 
Respondents. ` 


. | JUDGMENT. 

Waris; C. J.— This is a suit brought by 
the two plaintiffs with leave under Order T, 
fule 8 ‘of the Code of Civil Procedure, 
1908, as representing themselves and other 
iambirans! and disciples of the suit mutt, 
to deolare.certain alienations made by ;the 
mahàánt' invalid and have the property 
alienated handed over to the mahani, the 
Ist defendant.” The mahant having died 
during. the pendency of the suit and been 
sudcedded “by the lst plaintiff, the plaint 
was! ‘amended accordingly and now prays 
for’ pogsession to be given to the Ist 
plaintiff, © e ' 

- The’ Subordinate Judge ‘has held that 
utt properties as such are not trust pro- 
erties and that consequently the suit is 
of'"barréd under seetión 92, Civil Proce- 
duré"Code, but he has ‘also held that thé 
plaintiffs are not entitled to sue for pos- 
session^to be given to the Ist defendant 
and” that the ‘suit must" bá treated as one 
fot^à declaration and is barred under Article 
120 of the Limitation Act. 

mt She “suis , properties were held by the 
Pandata’ "Sannadli on trust, I think the 


Subordinate. Judge’ was wrohg in holding | 


hat the, ‘claim for” possession was “ not 
inaintainible and that the suit was barred 
under ' Artidle: 12° of the ` Limitation 
Act. arias ` T * 
. As regards the first point it seems to 
me that the present suit, which is brought 
on behalf of ‘all the beneficiaries, stands in 
some respects on the same footing as an 
information filed by the Attorney-General 
in England on the information of relators 
to recover ‘charitable property ‘improperly 
alienated, by : the trustees. This was the 
regular method, of recovering charity pro- 
perty improperly alienated, and it has been 
explained that-in such a ‘proceeding the 
beneficiaries aré the persons on whose be- 
half the information is brought and that 
the function of the Attorney-General re- 
presenting the Crown: as~ parens patria is 
simply to bring the case to the attention 
of the Court: and ‘ask’ it to provide for the 


4 Ler us 


due execution of the trust by securing for 
it the properties that belong to it. On 
such information the Court of Chancery 
recovered the property so alienated by 
cancelling the conveyance and directing 
po session to be given up tothe trustees, 
who ez hypothesi did not formally occupy 
the position of plaintiffs .in the suit, St. 
Mary Magdalen, Oxford v. Attorney-General (1) 
Attorney-General v. Flint (2); and in- the 
former case, it was held that the claim 
for relief was barred by limitation in the 
same manner as if the beneficiaries on whose 
behalf the information was filed had them- 


selves been plaintiffs, Ta 


' The case was argued on thé footing that 
the mahant was in the position of a 
trustee. If this be so, there “is no‘. reason 
why the plaintiffs should not be treated in 
this country as performing the same function 
as the Attorney-General on an information 
and asking the Court to undertake- the 
execution of the trust,.and to recover 
possession of the suit: properties which have 
been improperly alienated, - such possession 


-being given to the trustee as the “Person 


entitled to it on behalf of the institution. 
But, even if the mahani be, not ih. the 
position of a trustee, ʻa question .it.is un- 
necessary to consider, I think that.the: plaint: 
iffe, asheld in Arunachellam Ohettiar v. Velappa 
Thambiran (3), have sufficient interest in thé 
institution to entitle them in India to. sue 
under Order I, rule 8, Civil Procedure: Code; 
in respect of an alleged wrongful alienation 
of mutt property, and thaf; if they. are 
allowed to sue, there is no sufficient reason 
under our procedure for not granting them: 
their full relief by ordering the property 
to be delivered tothe present mahant or to 
a Receiver. 65 it 


As regards limitation, if the plaintiffs 
have a right to sue, it arose at the time of 
the alienation or later, and is not barred 
under Article 144 or under Article 134 
if that is the Article applicable, and I 


t 


* (1) (1867) 6 H. L. C. 189; 26 L. J. Oh. 620; 3 Jui 
(N. 8.) 675; 5 W. R. 716; 18 Beav. 223; 10 E. R. 1267; 
29 L. T. (o. a.) 239; 108 R. B. 62, E 
(21 (1844) 4 Hare. 147; 67 E. R. 597; 67 R. R. 26, 
n 28 Ind. Oas. 337; 28 M. L. J. 410; 18 M. L; T, 
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think the possession of the alienee must be 
regarded as adverse to the institution and 
to the plaintiffs who claim on its behalf. 
I would, therefore, reverse the decree and 
remand thé suit for disposal according to 
law. 

SsaHAGIRI Atyar, J. —The properties in suit 
"were purchased’ by a Pandara Sannadhi of 
the ‘Dharimapuram Adheenàm in the year 
1869, Another Pandara Sannadhi sold them 
to the various contesting defendants in 
July 1901. The plaintiffs are the tambirans 
of the mutt. They obtained leave under 
‘Order I, rule 8 of the Code of Civil 
Procedure, 1908, to institute a suit on 
behalf of all the persons interested in the 
Their case was that the properties 


mult, ə 
belonged to the muli, and that their 
alienation in 1901 was invalid. They 


prayed for a declaration thatthe alienation 
was not binding on the mutt and for 
possession ‘being, delivered to the Ist defend- 
ant, who was at the time of the sùit the 
Pandara Sannadhi. Since then, the Ist 
defendant has died and the lat plaintiff 
has succeeded him in the office. The plaint 
was thereafter amended to the effect that 
the Ist plaintiff should be given possession 
on behalf of the mutt. There has been 
some dispute as to the scope of this amend- 
ment. and of the undertaking given by 
the plaintiffs at the time. Although the 
language of the petition for amendment is 
not very clear, it seéms to me that all 
that was agreed upon was that the parties 
should proceed on the footing that the 
name of the Ist plaintiff was to be sub- 
stituted for that of the deceased lst 
defendant. . l l 

The alienee defendants raised various 
pleas. The Subordinate Judge disposed of 
the case on the pleadings. His conclusions 
were that the plaintiffs were not entitled to 
sue for possession, that they were not com- 
petent to ask that possession should be given 
to the Ist defendant and that the suit was 
barred by limitation. These findings were 
given on issues Nos. 1, 9 and 16 and the suit 
was dismissed. The plaintiffs have appealed. 
. The question which was debated with 
great ability at the Bar mainly related to the 
right-of the plaintiffs to ask for possession 
in favour of'the lst defendant, the head of 


the mutt. 


The. plaintiffs by obtaining the leave 
already referred to represent the whole body 
of the worshippers. They may besaid to be 
the beneficiaries. There is no doubt that the 
legal owner of the properties is the Pandara 
Sannadhi. Ordinarily he’ alone could, sue 
for their possession and for other ‘reliefs in 
respect of them: The general right, of the 
benefciaries is to see that there is no viola- 
tion of the trust, and, if the trustee does: not 
discharge his duties -properly, tc apply 
for his removal and for the appointment of 
a new trustee. These are the ordinary 
remedies; but circumstances may arise which 
may estop the trustee from suing to recover 
possession, and the beneficiaries may not 
desire that he should be removed from his 
office. In such cases, it is in the interests 
of the mutt that the cestui que trustent should 
have the right to move the Court to deprive 
the wrong doer of his. possession and to 
vest it in the trustee. 

The authorities in England, as I shall 
show presently, have recognised this right. 
The'prineiple upon which the English Courts 
have acted is that “it is a rule in equity 
which ‘admits of no exception that a Court 
of Equity never wants a trustee.” Once 
the Court is apprised that there has been 
a violation of the trust, it acts on the maxim . 
that a trust shall never failfor want ofa 
trustee. [tis obvious that such & resort to 
the extraordinary powers of the Court should 
be made under exceptional circumstances, The 
authorities have laid down the limitations under 
which alone the beneficiaries would be permit- 
ted to sue for possession; but the rule stands 
good that under proper safeguards, the 
cestui que trustent have the right to invoke 
the aid of the Court to deprive the tres- 
passer of his wrongful possession and to vest 
possession in the trustee. 24 


Both the learned Advocate-General and 
Mr. T. Rangachariar relied upon sections 
59 and 63 of the Indian Trusts Act. These 
provisions only relate to private trusts, 
but the underlying principles are applicable 
to publie and charitable trusts as well. 
Section 59 of the Trusts Act lays down 
that where “for any other reason, the exe- 
cution of a trust by a,trustee is impracti- 
cable, the beneficiary may institute & suit 
for the execution of the trust.” An inad- 
vertant ratification by the trustee in office 
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of an alienation by his predecessor would 
be covered by clause, “the execution of the 
trust by a trustee is* impraoticable." This 
would let in the beneficiary. No doubt he 
can only claim that the trust should . be 
executed. That is to say he can ask that 
the trust be administered. It would bein 
the discretion of the Court when it is seizad 
of the trust either to direct the existing 
trustee to carry ont the terms, or to ap- 
point a new trustee in that behalf, or t» 
entrust the management to an interim 
Receiver. By giving any of these directions, 
the Court would be executing the trust, 
There is no machinery in this country for 
the Court itself administering to its fullest 
„extent the trust until the objects of the 
trust and the fund are exhausted. Con- 
sequently, the Court often appoints a Receiver 
until the right to the trusteeship is settled.’ 
Section 63 is a very important provision. 
Mr. T. Rangachariar contended - that this 
‘section expressly limits the right of the 
. beneficiary to & bare declaration, and that 
. consequently he is not entitled toask for 
possession. I do not think that the word 
declaration should be giver’ such a narrow 
interpretation. Even in a suit for posses: 
sion, there must be an antecedent declaration. 
I am inclined to think that the Legislature 
did not intend to prevent a beneficiary 
| from suing for possession in favour of the 
trustee. The beneficiary is only entitled 
to a declaration in his own right, but 
‘that would not prevent him from asking 
that the declaration be: followed up by 
.giving possession to the trustee, However 
that may be, section 63 ‘is not in terms 
“applicable to charitable trusts and eonsequent- 
ly its language is not conclusive of the 
rights of a: public trustee. If this section 
. is read along with section 10 of the Limit- 
ation Act, it is clear that wherever trust 
property has gone into thé hands of a 
stranger, the beneficiary can take all the 
necessary steps to place it in the hands 
of a person who can legally administer the 
trust. 

As regards decided cases, the learned 
“Vakil for the appellant relied strongly on 
Sharpe v. San Paulo Ruilway Co. -(4). It 
was” decided in 1873. The decision was 


(4) (1873) 8 Ch. App. 597; 29 L. T. 9. 
24 l 


that individual beneficiaries were not entitled 
to claim their, share of a debt from the 
debtor. Lord Justico James pointed out 
that a bare allegation “that the trustee 
would not sue” cannot give a right of 
action to the beneficiary. Then the remedies 
open under such circumstances are pointed 
out. This is not a pronouncement that 
where a trustee could not sue (not would 
mot sue) the benoficiaries are not entitled 
to claim that possession should be given 
to him. The same learned Lord Justice 
a few months later held that a beneficiary 
can sue for an injunstion that a contract 
of the trustee should not be completed, 
Dance v. Goldingham (5). Ifa claim for an 
injunction is competent, -I fail to see why a 
suit for possession should not lie. The 
decision in Gandy v..Gandy (6) is exactly 
in point. In that case, the trustees refused 
to be made co-plaintiff8 with the beneficiaries. 
Lord Justice Cotton. negatived the contez- 
tion that the only remedy possessed by the 
beneficiaries is to sue forthe removal of the 
trustee and said "that where a covenant is 
entered into with one person for the benefit of 
another, then, ifthe coveuantee will not sue, . 
the person heneficially interested may sue in 
equity". Lindley, L. J., and Bowen, L.J., 
concurred in this view, Yeatman v. Yeatman 
(7) and Beningfield v. Baxter '8) are to the 
same effect. See also observations of Lord 
Hobhouse in Hiddingh v. DeValliers 
Denyssen (9). The latest case on the subject is 
Meldrum v. Scorer 110). Mr. Justice Kay re- 
viewed all the earlier authorities and said: 
“Therefore, in this case, I have first to see 
whether there are real grounds for the trustee 
not suing. I have to ascertain whether there 
has been simply a refusal on his part or 
whether it is a casein which, the circum- 
stances are such as to renderit an incon» 
venient or ineffeclual course that he should 


(5) (1873) 8 Ch. App. 902; 42 L. J, Oh. 777; 29 L, T 
166: 21 W. R 761. 

(8) 1985) 30 Ch.-D. 57; 54 L. J. Ch. 1154; 58 L. T. 
80% 33 W R 803, 

(7) (1878) 7 Oh. D. 210; 47 L. J. Ch. 6; 37. L.T. 
374. 


(8) (1887) 12 A. O. 167; 56 L. J. P. C. 13; 56 L. T. 
127. 
(9) (1887) 12 4, C, 624 at p. 641; 56 L. J. P. CO. 107; 
57 L. T. 885 i 

(10) (1887) 56 L. T, 471. 
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: Bue. ? It is clear from this dictum that it 
is a question in each case whether the 
beneficiary should be allowed to ask for 
the reliefs,which prima facie should be 
claimed only by the trustee. The learned 
Advocate-General drew our attention to the 
nature of the relief claimed by the bene- 
ficiaries in Consett v. Bell an, as showing 
that a claim that the trustee should be 
put in possession is within their rights. In 
none of the above cases was any decree 
passed giving the trustee possession at once. 
That is so, because the Chancery Court 
itself administered the estate and was not 
overanxious to part with its control over 
the trust. The pecaliar jurisdiction exerois. 
ed by the Court of Chancery is thus 
stated by Wilmot, C.J., in Attorney-General 
v. Lady Downing (12): “The person who 
creates a trust, means it should at all events 
be executed. The individuals named as 
trustees are only the, nominal instruments 
.to execute that intention, and if they fail, 
either _by death, or being under dis- 
ability to act or. refusing to act, the constitu- 
-tion has provided a trustee.. . Where 
no trustees are appointed at ‘all, this Court 
assumes the office.. ee There is some 
personality in every ‘choice of trustees,.. 
.and if the trust cannot be execut- 
ed through, the medium which was in the 
primary view of the testator, it must be 
executed through the medium which the 
Constitution has substituted in its place." 
-The same conditions do not apply in India, 
although the Courts here have the same 
general right of supervision over trusts and 
trustees. In Perry on Trusts, after examin- 
ing the English and the American authori- 
ties, the law is thus summarised: "If 
cestut que trust desires to bring a suit 
against a stranger, he should apply to the 
trustee to. allow his name to: be used as 
co-plaintiff, and the trustee is bound to 
comply, on being indemnified against the 
costs. If the trustee refuses improperly, he 
may be made a defendant". This is exactly 
what has been done in the present case, 
As regards Indian decisions Sajedur Raja 
Chowdhuri v Gour Mohun Das Baishnav (13) 


(11) (1842) 1 Y. & C. C. C. 569; 11 L. J. Ch. 401; 6 
Jur. 869; 62 E. R. 1020; 57 R. B. 451 

(12) (1767) Wilm. 1 at p. 24; Ambl. 571; 97 E. R. 1. 

(18) 24 C. 418; 12 Ind, Dec. (x. s.) 946. 


is directly in point. In Madras, it was 
held in Padmanabha Chettiar v. Williams (14) 
that the proper procedure is to apply either 
for the removal of the trustee or to have 
a Receiver appointed. It does not appear 
whether in that case possession was asked 
to be given to the trustee. The same 
remarks apply to  Kamaraju v  Asanalé 
Sherif (15). There is an observation in 
this case that if a representative suit were 
brought, the result might be different. I 
do not think that these two cases have 
laid down anything more than that a few 
among the beneficiaries are not entitled 
to sue for possession being given to them- 
selves on .behalf of the trust. If they 
negative the right of the beneficiaries, 
under certain circumstances, to ask for 
possession: being given to the trustee-de- 
fendant, I respectfully decline to accept 
them as good law.“ The decision in Ettzsherz 
Edathil v. Pothera Kalloor (16) does not affect 
the present case. To that case, the trustee 
was not a. party nor did the plaintiffs ask 
that possession should-be given to them, 
On the other hand. Subramania Atyar v. 
Nagarathna Naicker (17) is in point. In 
a later case, Subramanian Chettyar v.. Rajah 
Rajeswara Dorai (18), after full argument on 
the question, the right, of the beneficiary to 
claim that spossession should be given to 
the trustee was expressly upheld. When 
the case was taken before the Judicial 
Committee in Subramanian Chettiar y, 
Rajeswara Dorat (19), the eminent eqnity 
lawyer who appeared for the appellant 
apparently did not consider the question . 
arguable. Although Miyajz v. Sheik Ahmed 
Sahib (20) proceeds on the construction 
of section 14 of Act XX of 1863, the 
judgment shows that where a _ trustee 
is made a defendant, possession can 
be given to him in a oase instituted 
by the beneficiaries. I am, therefore, of 


(14) 23 M. 239; 10 M. L. J. 10; 8 Ind. Dec. (N. s.) 
570. 


(18) 23 M. 99; 8 Ind. Dec, (N. e.) 463. 

(16) 26 Ind. Cas. 946; 2 L. W, 61. 

(17; 5 Ind. Cas. 901; 20 M. L. J. 151; 8 M. L. T. 114, 

(18) 2 Ind. Cas. 963; 32 M. 490 at p. 507; 6 M. L, 
T. 143. 

(19) 32 Ind. Cas. 258; 30 M. 115; 29 M. L.J. 856; 
20 C. W. N. 201; 8 L. W. 149; 19 M. L.T. 150; 14 A. 
L. J. 158; (1916) 1 M. W. N. 100; 23 C. L. J. 337; 18 
Bom. L. R. 360 (P. C.). . 

(20) 81 M. 212; 18 M. L. J, 205. pi 


“Vol, XLT 
HIRA SINGH t. JHANDA SINGH, 


opinion that the Subordinate Judge is 
wrong in his view that under no circum: 
stances can the beneficiaries sue that 


possession should be given to the lawful : 


trustee. 

On the question of limitation, Mr. Ranga- 
shariar contended that Article 120 of the 
Limitation Ast applies to the case. I am 
unable to. agree. It may be that before 
Article 184 of the Limitation Act is held 
‘applicable, more facts and more of the history 
of the.institution of which the plaintiffs are 
the disciples may have to be ascertained. 
The allegations in the plaint state that the 
properties in suit appertain to the trust. 
The learned Advocate General argued that 
the words “bequeathed in trust” contemplate 
an original entrustment and that if the 
properties can be shown. to have been 
acquired from the income of the trust property, 
the acquisitions would be included in it. 
There is great force in this 
It is not necessary to- decide this question 
at this stage of' the case, nor the other 
question whether a Madathipathi is not a 
trustee. In my opinion. Article 144 of the 
Limitation Ast directly applies to this case. 
The suit is for possession of immoveable 
property and consequently the first column 
applies. The learned Vakil for the appel- 
lant contended that the third column is 
inapplicable, as the possession of the alienees 
is not adverse to the plaintiffs, the 
beneficiaries, but only to the trustee. Authori- 
“ties were quoted to show that the beneficiaries 
have not the same character as the trustees. 
I do not think if necessary’ to pronounce 
any ‘opinion on this question, as the word 
` plaintif in column 3 would include the 
beneficiary plaintiff according to the defini- 
‘tion of that expression in the Limitation 
Act, 


The beneficiaries sue "T in the right of 
the trustees. They are only the aliases for 
the trustees. Under the Common Law of 
England, the beneficiaries were compellablé 
to''use the name of the trustee as plaintiff. 
Consequently the beneficiaries derive their 
right to. sue through the trustee, It is his 
action that they are prosecuting. In this 
view, what is adverse. to the trustee is 
.&lso adverse to the persons who derive 
their right to sue through him. Article 
144, therefore, applies and there is no 
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necessity for seeking the aid of the residuary 
Article 120 in this case. The suit is not 
barred by limitation. 

Another aspect of the question of limitation 
relates to the character in which the trustee 
held the properties. The dictum of Miller, 
J., in Muthusamier v. Sree Sree Methantthi 
Suiantiyar “Avergal'(21) that the alienation 
may be binding on the alienating trustee 
during his lifetime opens up & question 
which requires investigation. The learned 
Judge, as I understand him, did not lay 
down that such a proposition is applicable 
to all trust properties. It may be that 
his view may have to be re-considered after 
the facts “have been ascertained. At this 
stage, I do not think it advisable. to say ‘mote 
on that question. 

For the above reasons, I would reverse tlie 
judgment of the’ Subordinate Judge and 
remard the casé to him for disposal. Costs 
will abide the result. ae 

E Appeal allowed; 
MER. 5 Case reminded,’ 


H a 


V, R.P. 
(21) 19 Ind. Cas: 694; 38 M. 358; 13'M. Lcd 498 


(1913) M. W. N. 581; 25 M; L. F898: gat 97 XY 
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PUNJAB, CHIEF COURT. .- 4 
SECOND CIVIL AppEar No. 82 or 1917. 
. June 6, 1917. ~ . 
— Mr. Justice Shadi Lal. '. 


Present: 
HIRA SINGH AND anoTaeR—PLaINTIFFS— 
APPELLANTS t 
versus 


JHANDA SINGR AND OTBERS-—. 
.. DEFENDANTS— RESPONDENTS. ` 


Gift Joint holding, shave in, gift of—Donee already 
in possession along with. donor—Separation of gifted 
land, whether necessary—Complete transaction. 

A "gift of a share of a joint holding is valid and 
complete where the donee is already in joint possession 
along with the donor and the latter has done, every- 
thing i in his power to complete the transaction: Ibi is 
not necessary for the donor to separate off tho gifted 
portion. [p. 372, col. 1.] 

Second appeal from the decree of the 
District Judge, Ferozepore, dated the 21st 
October 1916. Rer 

"Mr. Lal Chand Mehra, for ihe Appel. 
lants. Foe 

Mr. ‘Nand Lal, for the Respondents. 
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JUDGMENT.—The main point in issue 
. between the parties tothis case was whether 
Mohar Singh, the collateral of the defendants, 
gifted the ownership of the land in dispute 
to his son-in-law, Phaggu Singh, the ancestor 
of .the plaintiff, or whether the former 
gave itto the latter for his lifetime by way 
of maintenance. Now, the statement made 
“by Mohar Singh before the Revenue Officer 
in the proceedings, ‘which resulted in the 
mutation order -dated the 13th December 
1891, leaves ho doubt whatever that Mohar 
Singh made a gift of the ownership to his 
son-in-law, and upon that admission the 
pl& of the defendants must be overruled. 
The learned District Judge has, it ap- 
pears, dismissed the ‘suit on the ground 
that the gift was not “followed by exclusive 
.possession of the donee. Now, the question 
of the delivery of possession was not raised 
by the defendants, and consequently there 
was no issue on the point, and no proper 
enquiry made in respect of possession. But 
the statement ofthe donor referred to above 
clearly shows that he had delivered the 
possession of the property, and indeed, the 
Revenue entry shows fhat Phaggu Singh 
was, before the gift, in joint possession of 
the khaía, only 1/3rd-of which was gifted to 
him. Further, the jamabandi entry fled 
with the plaint proves the subsequent posses- 
sion of Phaggu Singh, and even the unregis- 
tered document of 1919 does not show that 
in that year Phaggu Singh and his snn Hira 
Singh were not in possession. I have 
perused the inst: ument, and find therein a 
distinct reference to the fact that the aforesaid 
persons were entitled to the produce of 
the land for Kharif and Rabi Sambit 1969, 
because they had cultivated the land, and that 
thereafter they would give up possession. 
Indeed the plea of the defendants that the 
Jand was given to the sun-in law by way of 
maintenance connotes the idea that he came 
into possession of the property. 


Having regard to the above fact and to 
‘the further fact that a share of the joint 
Khata was gifted by the father in-law to 
hia son-in-law, [ am of opinion that the donor 
did everything in his power to complete the 
transaction, and that jit was not necessary 
that he should have. separated off the gifted 
land. 

For the aforesaid regsons I accept the 
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appeal and setting aside the decree of the 
lower Appellate Court restore that of the 
Court of first instance with costs. 

Appeal accepted. 


NAGPUR JUDICIAL COMMISSIONE YS 
COURT. 
Seconp Civi, Appast No. 120B or 1916. 
September 22, 1917. 

Present: —Mr. Mittra, A J. C. 
VITHU JALRAM AND ANOTHER—PLAINTIFFS 
— APPELLANTS 
versus 
AKARAM son or DEPAJI PATEL— 
D&FENbANT— Reh PONDENT. 


Evidence Act (Lof 1872), s. 9°, proviso 8—Oral 
evidence varying de-d, admissibility of—Burden of 
proof—Lease, reg stered—Agreement, oral, that lease 
shall not operate on repayment of consideration, whether 
can be proved 

The oral agreement contemplated in proviso 3 to 
section 99 of the Evidence Act is one which neither 
varies nor contradicts the writing but suspends the 
operation of the obligation. If, however,the oral agree- 
moat is a defeasance it would be in contradiction of 
the written agreement and, therefore, not admissible. 
[p 373, col. 1] 

Wa-lis v. Littell, (1861) 132 R.R 591; 11 C. B. 
(N s.) 369: 81 LJ. U.P. 100; 8 Jur N s.) 745; 10 
W R 192; 5 L T. 483, 142 E R 840; Jugtanund 
Misser v Nerghan Singh, 6 0. 433; 7U. L R. 347; 
3 Iud Dec :N 8) 292, relied upon. 

A person relying on this proviso must clearly allege 
and prove his case [p. 373, col v.) 

There is a distinction between an agreement to 
lease and a lease which is to operate from some 
future date The former creates no interest in the 
land until it is specifically enforced; the latter does. 
[p. 373, col. 2.] 

A defence, based on oral evidence, set up to 
frustrate a registered instrament should always be 
looked upon with suspicion. [p. 374, col 2] 

Pym v. Campbell, | 856) 106 R. R. 642 at p 635; 6 
El & Bl 370; 25 L. J Q. B. 277; 2 Jur. AN. 8.) 641; 4 
W H.528; 119 E. R 904, relied upon. 

Defendants executed & registered lease in favour 
of plaintiffs, which was to come in force nine years 
after t e date of execution. On the plaintiffs suing 
for possession of the land demised the defendant 
alleged that there was an oral agreement under 
which he was entitled to avoid the lease by a repay- 
ment of the amount received by him as consideration 
for the execution thereof : and that a tender of the 
amount had been made to the plaintiffs: 

Held, that oral evidence was not admissible to 
prove the agreement, inasmuch as it was not one of . 
the nature of a condition precedent but an agre ment 
by way of defeasance of the Jease. [p 374, col. 2.] 


z 
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Appeal against the decree of the lst 
Additional District Judge, West Berar, dated 
the 22ad January 1916. 

Messrs. P. S. Koiwal and M, Y. Sharif, for 
the Appellants. 

Mr. M, K. Joshi, for the Respondent. 


JUDGMENT.—The field 
under 
Magistrate under section 146 of the Criminal 
Procedure Code. The plaintiffs sue for a 
declaration that they are entitled to posses. 
sion of the field for 18 years from 1324 
to 1342 Fasli under a registered lease 
dated the 25th April 1905 (Exhibit P-1) 
executed in their favour by the defendant. 
This lease was subject to prior leases in 
favour of the plaintiffs, whieh terminated 
in 1322 Fasli. In 1323 Fasli the defendant 
was in possession. The consideration for 
the lease was Rs. 790 due to the plaintiffs 
partly under a prior usufruetnary mortgage 
dated the 6th March 190; and partly for 
unsecured debts. The defence was that 
there was an oral agreement under which 
the defendant was entitled to pay the 
plaintiffs Rs. 790 and that a tender was 
made of the amount in 1323 Fasli. The 
Courts below have held this agreement and 
tender proved and dismissed the plaintiffs’ 
suit decreeing Rs. 790. 

The question for decision is whether oral 
evidence was admissible to prove the agree- 
ment, The defendant respondent relies upon 
the third proviso to section 72 of the Evidence 
Act which runs as follows :— 

“The existence of any separate oral agree- 
ment, constituting a condition precedent ta 
the attaching of any obligation under any such 
contract, grant or disposition of property, may 
be proved.” 

To use the language of Chief Justice 
Barle in Wallis v. Littell (1), the oral agree- 
ment here contemplated is one which neither 
varies nor  contradiots the writing but 
suspends the commencement of the obli- 
gation. If, however, the oral agreement 
is a defeasance it would be in contradic- 
, tion of the written agreement and, therefore, 
not admissible. 


in dispute is 


, (1) (1881) 132 R. R 5913 110. R (n.8) 869; 31 L. 
C. P. 100: 8 Jur. (N. s.) 745; 10 W, B. 192; 5. L. F 
9; 142 E. R. 840, 
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attachment by an order of the. 


313. 


Garth, O. J., in Jugtanund Misser v. Nerghan. 
Singh (2) explains proviso (3) in the follow- 
ing terms: — 

“The rule is that when, at the time 
of a written contract being entered into, 
it is orally agreed between the parties 
that the written agreement shall not be 
of any force or validity until some son- 
dition precedent has been performed, parol . 
evidence of such oral agreement’ is admis- 
sible to show that the condition has not - 
baen performed, and consequently that the 
written contrast-has not become binding.” 

Firther the learned Chief Justice says:— 

“Tg admit parol evidence to show that 
some particular stipulation could not be 
enforced, would be to introdace the misshief 
which section 92 was intended to prevent; 
aud it seems clear to me that the true 
meaning of the words ‘any obligation’ 
in proviso 3 is any obligation whatever 
under the sontract and not, as is contended 
by the defendants, some particalar obli- 
gation which the contract may contain.” 

Applying these tests to the present 
case, 1 have to examine the pleadings and 
the evidence to see whether the defendant 
has made out a oaseunder proviso (3). He 
who reliea upon such» proviso must slearly: 
allege and prove his ease. 

Before proceeding to examine the plead- 
ings I must point out that there is & 
distinction between an agreement to lease 
and & lease which is to operate from some 
future date. The former oreates no interest 
in the land until it isspecifieally enforced, 
the latter does. As held by Scotland, C. J., 
in Fitehakutti Chetti v. Kamala Nayakkan (3), 
“tq make the instrument a lease, it must, 


.of course, contain words of actual demise, 


and nct merely be an agreement for a 
lease,” even though the term of the tenancy 
is expressed to commence at a future day. 
Now Exhibit P-l is clearly a lease, for it 
declared that by virtue of this instrament 
the plaintiffs are to take possession of the 
field for a period of 18 years from 1324 
‘Fasli. The wording of the document, there- 
fore, creates a real right from the date of 
the instrument though the enjoyment of ' 
the property ia postponed. If the partias 
intended that no real right was to be created 


(2160 433 70. LR. 347; 3 Ind. Dec. (s. s.) 282. 
(3) 1 M. HR. C. B. 163. ; 
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in favour of the plaintiffs till after the 
happening? of the ` ` oóhtingenoy provided for 


by the Oral" ‘agréement, then the oral agrée-. 


ment would be admissible. If, however, the 
intention ‘of ‘the’ ‘parties was to Sécure the 
plaintiffs" ‘debt ` by ‘the ‘creation of immediate 
right over the property, though the enjoyment 
of the property was to be postponed, then 
‘the oral agreement i is oné in defeasance of the 
right created and will not‘be admissible. 

' The reasori given By the defendant for the 
execution of this lease (Exbibit P-1) is that 
the plaintiffs became  anroyéd' with the 
defendant as he had executed two ‘mortgages 
in favour of third parties on the 1st 
January 1905 with the view, it is said, 
of paying ‘off the plaintiffs’ possessory mort- 
gage under which possession had not been 
‘taken in consequence of the previous leases. 
The defendant pleads that there was a 
settlement with the advice of certain friends 


on the 24th, April 1905 to the effect that ` 


the’ defendant was to cultivate the field in 
1323 Fasli and pay Rs.790 in full satisfac- 


tion of the debt due to them, and that failing - 


to satisfy the debt the defendant should 
give the field tothe plaintiffs for 18 years 
for cultivation in satisfaction of the sum 
of Hs. 790. The written statement adds 
that with a view that the defendant may 
possibly fail to abide by the condition laid 
down, it was agreed that the defendant 
- should execute a registered deed of lease 
and in view of these donditions of the 
settlement the defendant ‘executed the re- 
gistered deed on the following day. This is 
all the pleading on the point on the part of 


the defendant. The plaintiffs deny this settle- : 


ment altogether. 


‘There is not. a word in the pleadings 


to' show that the registered deed of lease. 
in abeyance and was to ~ 


wis to remain 
be inoperative for the purpose of creating 
a ‘right over. immoveable property. This 
arrangement “ was entered into because the 


defendant was’ dealing with the property | 


by way of transfer to others. It is difficult 
to" believe in these circumstances that the 
plaintifis would allow their. rights to remain 
suspended for a period of nine years. 


iThe plea, in my opinion, amounts to no 
more than this that the plaintiffs are not 
to get possession in the event of defendant 
paying the consideration money. Not ong 
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of the witnesses says that the instrument 
was to, be inoperative for a period of nine 
years. On the face of it the instrument, 
creates an absolute vested right from the date 
of its execution. We are, 
at liberty to presume that all the rights 
created by the instrument would remain 
suspended in the absence of specific plead- 
ing and clear evidence to the contrary. 

' The ‘case appears to me to be similar 
to thit of a mortgage in which a right 
of redemption is allowed. This right of 
redemption defeats the conditional sale. 
Similarly in this sase the particular right to 
obtain possession in 1324 Fasli was intended 
to be defeated by payment of Rs. 790 before 
that date. This is not, therefore, an oral agree- 
ment of the nature of a condition precedent 
but an agreement by way of defeasance. 
I hold, that no oral evidence was admis- 
sible ‘to defeat ‘the plaintiffs’ claim under 
ihé'lease. The ‘Court of first instance held 


. that tlie defendant's evidence was not strong 


ibat the ` -evidence 
"leniently" by reason 


but was “of” opinion: 
should’ b&' dealt with ` 
of the- lapse of time. This appears to me 
& wrong view ` Earle, J., in Pym v. Campbell 
(4) says: ^ "A Jury should always look upon 
a defence with suspicion.” This is all the 
more necessary when" ‘you ‘have a registered 
instrument delivered to the opposite party. 
The resnlt is that the appeal © succeeds, 
the decrees of the Cotrts below are set 


therefore, not- 


aside and the plaintiffs’ suit decreed with, 


costs throughout. - xd 
v “Appeal vule 


(4) (1866) 1 106-R. R. 632 at [p..635; 6:RL & Bi 370; : 


25 L. J. Q. B. 277; 2 Jur. (N. 8.) 641; 4. W, R. 628; 119- 
E.R 908. ' ME 
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PUNJAB CHIEF COURT, 
First Crvin ArPrAL No. 3356 or 1916. 
' April 23, 1917. 
Present:—Mr. Justice Shadi Lal and 
Mr. Justice LeRossignol. 
RAM CHAND—DEFENDANT— 
APPELLANT 
` versus 
IMPERIAL OIL, SOAP 4x» GENERAL 
MILLS COMPANY, Lr», DELHI— 
PLAINTIFF — RESPONDENT. 

Compantes—Accounts, audit of, whether precludes 
Company from calling wpon agent for rendition 
Contract Act (IX of 1872), s. 218—Principal and 
agent—Agent, duty of, to render accounts. 

The auditing of a Company's accounts does, in the 
absence of proof of fraud or mistake in connection 
with the audit, close the accounts as between the 
share-holders and the directorate, but it does not 
preclude the Company from calling upon its agent 
for rendition. A 


First appeal from the decree of the Senior 
Subordinate Judge, Delhi, dated the 20th 
October 1916. 

Rai Sahib Lela Moti Sagar and Mr. Mul 
Chand, fo» the Appellants. 

Mr. Dalip Singh, for the Respondent. 

JUDGMENT.—In this suit the plaintiff, 
Imperial Oil and Soap Mills, sues its ex- 
agent, a member of the firm of Ram Chand 
' and Co., for rendition of accounts of certain 
transactions which occurred when he was in 
sole charge as Managing Agent of the Mills. 

The lower Court has passed a preliminary 
decree requiring Ram Chand to render 
accounts of cash taken by him from the Com- 
pany, of goods manufactured for him and for 
other persons under his orders on the pre- 
mises (f the Company and of sums received 
by him which sbould have been paid into the 
Company’s exchequer. 

The grounds urged by appellant are that 
the defendant alone was not the Managing 
Agent but that the firm of Ram Chand and 
Co. were the Managing Agents; 

that as sub-agent appellant is not liable to 
be called upon for an account as no fraud is 
alleged; 

that the Mills’ accounts have been audited 
and passed and cannot be re-opened; 

that the suit should not have been for ac- 
counts but for specific items claimed. 

We find the facts to be that the firm of 
Ram Chard and Co., consisting of two part- 
ners Ram Chand and Ram Singh at the out 
set, were the Managing Agents of the Diamond 
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Jubilee Flour Mills and of the Imperial Soap 
and Oil Mills, but tbat diffioulties in work- 


“ing arose and from July 1907, at the sugges- 


tion of the Managing Director of the Imperial 
Soap and Oil Mills, Ram Singh took over the 
charge of the Flour Mills whilst Ram Chand 
took charge of the Soap and Oil Mills and 
became personally liable for their manage- 
ment, à 

Inother words, Ram Chand was substituted 
for Ram Chand and Co. in the ageney and 
as such is bound to render accounts to the 
principal. ; 

In short we find that the suggestion made 
by the Managing Director was acted upon by 
Ram Chand and Co. and that Ram Chand 
alone, except when, in his absence from 


: Delhi, Ram Singh for afew days ata time 


acted for him, supervised the Imperial Oil 
and Soap Mills. 

The auditing of a Company's accounts no 
doubt does, in the absence of proof of fraud or 
mistake in connection with the audit, close 
the accounts as between the share-holders and 
the direotorate, but we have been shown no 
authority for holding that an audit of à Com- 
pany's accounts precludes it from calling 
upon its agent for rendition. 

As we find that appellant-defendant was the 
agent of the plaintiff Company, he is bound 
by Statute to render accounts, and in the 
siraumstances of this case, it is hard to see 
what remedy excepta rendition cf accounts 
was available to the plaintiff. 

. We bold that the lower Court’s decree is 
correct. We affirm it and dismiss this appeal 
with costs. 

Appeal dismissed, 


LOWER BURMA CHIEF COURT. 
SECOND CiviL ApPEAL No. 91 or 1916, 
May 90, 1917. 
Present:—Mr. Justice Maung Kin. 
MAUNG PO O—-PLAINTIFF — APPELLANT 
versus 
R. MUNIANDY SERVAI— 


DEFENDANT— RESPONDENT. 

Landlord and tenant—Lease, unregistered, admis- 
-sibility of, to prove permanent possession—Notice to quit 
— Reasonable notice, whether question of fact—Transfer 
of Property Act (IV of 1882), s. 106. 

A tenant cannot prove the permanent nature of 
his possession by means of an unregistered lease 
which is inadmissible in evidence. [p. 376, col. 1] 
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Where section 108 of the Transfer of Property Act 
is not applicable, all that is required is that a notice 
to quit must be a reasonable notice. What is a rearon- 
able notice is a question of fact depending on the 
particular circumstances of each care. |p. 876, col. 2.) 

Mr. Lontaigne (with him Mr. Villa), for 
the Appellant. 

Mr. Doctor, fcr the Respondent. 


'JUDGMENT.— The plaintiff is the regis- 
tered proprietor of a piece of grant land 
known as Grant No. 25 of Grant Kwin 
No. 1], Tawku Circle, Kungyangon Town- 
ship, the terms of the grant being as 
embodied in the Pegu Waste Land Grant 
Rules of 1865. 

The plaintiff sued (1) to eject the defend- 
ant, his tenant, (2) for rent at the 
agreed rate up tothe end of the agricultural 
year 1919.13 and (3) for mesne profits 
for ose and occupation after that year. 

The defence is, substantially that. the 
tenancy was a permanent, one inasmuch as 
the defendant held the land under the 
plaintiff exactly as other cultivators held 
under Government and had, like cultivators 
under Government, a right to hold the 
land indefinitely and a power of alienation. 

The first point for me to consider is 
whether the suit is maintainable, inasmuch 
as the plaintiff has not complied with rule 
12 of the Revised Pegu Waste Land Rules, 
which runs as follows:— 


“Grantees are heraby required to furnish 
each cultivator annually with a bill-of- 
demand, written in the Burmese language, 
specifying everything he is to pay, and they 
are entitled to receive a bond from the 
cultivator promising to pay the amount, 
No suit regarding rent is to be entertained 
in Court except upon written agreement”, 

The lower Courts held that the rule was 
a condition of the grant and that it is only 
binding inter se and that the tenants 
cannot claim the benefit of it. But it is 
argued before me that the rule is such 
that it imposes upon the grantee a trust 
to carry it out in favour of his tenants, 
I am unable to appreciate this argument. 
Nor ean I see that a rule which has no 
binding force can create any kind of obliga- 
tion at all Counsel did not cite any 
authority for the proposition nor can Ifid 
any. 1 must, therefore, hold that the. conten- 
tion is untenable, 


OABEB, [1917 
The next contention is that though the 
lease to defendant, not being registered, is 
-pot admissible to prove the Jesse, it is 
admissible to prove the nature of the de- 
fendant’s possession, namely, that he holds 
under a permanent tenancy. I do not see 
bow the deféndant can prove the permanent 
pature of his possession by means of the 
document, when the document is not ad- 
missible to prove the lease which, it is 
alleged, isa permanent lease. Defendant’s 
Counsel cites Venkatachart v. Rangaswamt 
Iyengar (1), where the suit was to enforce the 
acceptance of a patta and the defendant 
pleaded anter alia that the plaintiff's father 
had executed in his favour a document, 
whereby, in consideration of services ren- 
dered by tbe defendant as his Vakil, he 
had agreed to give defendant a rent-fee 
patia. It was held that the dccument, 
though unregistered, was admissible to prove 
the nature of the defendant’s possession for 
a number of years. But it was pointed out 
that on the authority of Kurri Veerareddi v. 
Kurri Bapireddi (2) it might be tbat vot- 
withstanding the document. the plaintiff was 
entitled to eject the defendant, though he 
was not entitled to enforce on him the 
acceptance of a patta. i 


It is plain that in this case the plaintiff 
sued to eject tbe defendant. The defend- 
ant is, therefore, not entitled to set up the 
unregistered lease ar a defence, for whatever 
else he may be entitled to use it. 


The next point argued was that the 


* notice to quit served on the defendant was 


not sufficient. It was a notice calling upon 
the defendant to quit on or before the 
end of March and the period allowed was 
a. few days short of six months. The de- 
ferdant’s Counsel argued that nothing short 
of full six months as provided by the 
Transfer of Property Act would be suffici- 
ent. b 


I agree with the.lower Appellate Court 
in saying that as seetion 106 of the Trans- 
fer of Property Act is not applicable, all 
that was required was & reasonable notice. 
What is a reasonable notice is a question 
of fact depending upon the cireumstances 
of each particular case. Both the lower 


(1) 8 Ind. Cas, 723; 6 M. L. T. 192. 
(2) 29 M, 886; 16 M. L, J, 396; 1 M. L. T. 158, 
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Courts have held the notice to be &reason- 
able one. So that there is a concurrent 
finding of fact upon this point: and I have 
no power to interfere with it. 

As regards the rate of ten baskets per acre 
claimed by way of -mesne proits. the defend- 
ant has taken a ground objecting to it as 

.being excessive. On this also the lower 
Courts have come to.a concurrent finding 
against the defendant. 

Upon all the points raised this appeal 
fails and is, therefore, dismissed with‘ costs. 

Appeal dismissed. 


PUNJAB OHIEF COURT. 


MiecgtLANEOUS Seconp Civit, ApPEaL No. 314. 


or:1914. 
April 26, 1917. 
Present: —Mr. Justice Scott-3mith'and 
Mr. Justice Broad way. 
SHER MUHAMMADC-—DEFENDANT— | 
APPELLANT 
versus 
RAM CHAND - PraiNTIFF— 
RE£PONDENT. 

Hindu Law— Joint family fund, loan out of—Bond 
in name of one member—Obligee, whether can sue alone. 

Where a loan is made oup of joint family funds 
and a bond for the amount is given in the name of 
one of the members of the joint family, that member 
can.sue alo: e to recover the amount of the bond and 
the other members of the family are not necessary 
parties to the suit. [p. 378, col 1 ] 

Hari Vasuden Kamat v. Mahadu Dad Gavda, 20 B 
435; 10 Ind. Dec. (x. 8.) 853 ana Mehr Singh v. Chela 
Ram, 127 P. R.1906; 10 P. W. R. 1907; 68 P. L. R. 
1907, relied upon. 

Miscellaneous second appeal from the order 
of the Additional Divisional Judge, Shahpur, 
at Lyallpur, dated the 29th November 1913. 

Mr. Oertel, for the Appellant. 

. The Hon’ble Pandit Sheo Narain, R. B., for 
the Respondent. 

JUDGMENT. — The 
had dealings with the plaintiff's: father, Mul 


Chand,’ who was the managing member of a- 


join Hindu family consisting of himself, his 
son the plaintiff, and another son. Defendant 
owed money under two bonds in Mul Chand's 
favour. 
two fresh bonds, one in-favour of Mul: hand 
and the other in favour of his son Ram Chand, 


defendant-appellant: 


On acsount of this debt he executed : 
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the present plaintiff-respondent. Upon this 
bond the plaintiff brought a suit for Rs. £,300, 
which was dismissed by the first Court on 
the ground that the plaintiff could not main- 
tain the suit without impleading the other 
members of the joint family. In support of 
its decision the Court referred to Seshan Paitar 
v. Veera Raghava Paitar (1). The learned 
Divisional Judge on appeal relied upon Hart 
Vasuder Kamat v. Mahadu Dad Gavda (2) and 
Mehr Singh v. Chela Ram (3) and held that 
Ram Chand could sue alone. He according- 
ly accepted the appeal and setting aside the 
order of the first Court remanded the case 
under Order XLI, rule 23, Civil Procedure 
Code, for decision on the merits. From this 
order of remand the defendant bas appealed 
to this Court. His Counsel Mr. Oertel relies 
upon Seshan Pattar v. Veera Raghava Pattar (1) 
and Kishen Pawshad v. Har Narain Singh (4) 
and also upon Rattan Ohand v. Ram Parshad 
(5). The rüling reported in Seshan Pattar v. 
Veera Raghava Pattar (1) is certainly in favour 
of the contention that tbe plaintiff could not 
sue alone. There is, however, an earlier ruling 
of the Madras High Court reported as Adazk- 
kalom Chetti v. Marimuthu (6), in which it 
was held that a plaintiff was entitled to sue 
for the family debt without joining his un- 
divided brothers, the contraet on whieh the 
suit was based being in his sole name and not 
purporting to have been obtained on behalf of 
any other but himself. This ruling was re- 
ferred to in the later one reported as Seshan 
l'aitar v. Veera Raghava Pattar (1), but though 
the Bench there took a contrary view, the 
earlier decision was not overruled. The Privy 
Council ease reported as Kishen Parshad v. 
Har Narain Singh (4) ie not on all fours with 
the present case. In that it was merely held 
that the managing members of a joint family 
were entitled to make contracts in their own - 
names on behalf of the family and to main- 
tain suits brought to enforce those contracts 


(1) 4Ind. Cas. 18; 82 M. 284; 19 M. L. J. 872; 6 M. 
L. T. 361. 

(2) 20 B. 435; 10 Ind. Dec. (x. s.) 853. 

(8) 127 P. B. 1926; 10 P. W. R. 1907; 58 P. L. R. 
1997. 

(4) 9 Ind. Cas. 739; 88 A. 272; 15 0. W. N. 821; 8 A. 
L. J. 2568; 9 M. L. T 245; 13 C. L. J. 345; 21 M. L.J. 
378: 13 Bom L R. 358; 1911) 2 M W, N. 395, 

(5) 69 P. R. 1606 1.8 P. L. R. 1906. 

46) 22 M, 326;9 M. L. J, 31; 8 Ind. Dec. (w.s) 
232, 4 
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without joining with them, either as plaint- 
iffs or defendants, the other members of the 
family. The point for determination in the 
present ense was not before their Lordships 
in that case and was not even referred to. 
There is nothing in the ruling which supports 
Mr. Oertel’s contention. 

Rattan Ohand v. Ram Parshad (5) is also 
distinguishable. In that case it was held that 
ina joint Hindu family the father, though he 
was a managing member of the family, could 
not maintain a suit in his own name alone for 
the debt due to the family. That suit was 
brought on a bahé aceount and the case is 
obviously distinguishable from the present 
ease where the suit is brought hy the sole 
obligee of & bond. 

In Hari Vasudev Kamat v. Mahadu Dad Garda 
S it was held that where the loan was made 
to the defendant out of the joint family funds 
and 2 bond for the amount was given in the 
name of one. of the members of the joint 
family, that member could sue alone and that 
the other members of the family were not 
necessary parties. The facts of that case 
. were on all fours with those of the present 
case. It was cited with approval and follow- 
ed in Mehr Singh v. Ohela Ram (3), where a 
bond had been given in the name of one mem- 
ber only of a joint family and it was held that 
he alone could maintain ‘a suit upon that 
bond. ` 

The case reported as Durga Parshad v. Da- 
. modar Das (7) also supports the decision of 
the lower Appellate Court. Alagappa Chetti 
v. Vellian Ohetti (8) is distinguishable. Mr. 
Oertel has not’ been able to cite a single 
authority in which the facts were similar to 
those of the present case and in which it was 
held that the sole obligee of a bond could 
not sue alone upon the bond executed in his 
favour. We see no reason to dissent from 
the view taken in Hart Vasudev Kamat v. 
Mahadu Dad Gavda (2) and Mehr Singh v. 
Ohela Ram (3)., . . 

The appeal accordingly fails and is dis- 


missed with costs.- 
Appeal dismissed, 
.(7) 5 Ind, Cas. 161; 32 A. 183; 7 A. L. J. 161. 
(8)18 M. 83; om „L. J. 283; 6 Ind. Dec. (N. s.) 
373, moe 
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CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DEGREE NO. 491 - 

or 1915. ' 

May 25, 1917. 
Present:—Justice Sir Asutosh Mookerjee, K7., 
and Mr. Justice Walmsley. 
SHAMA CHARAN KOTAL—DzrENDANT— 
APPELLANT . 

versus 

KUMED DASI—Ptaintirs— RESPONDENT. 
Specific Relief Act (I of 1877), s. 14—Specific perform- 
ance, suit for—Contract to sell share of joint family 
property by one member, 

The defendant, a member ofa joint family, contract- 
ed to sell a share of tke family property to the 
plaintiff and the latter accepted the contract on the 
faith of his assurance that he was competent to 
transfer the property held by himself and his co- 
sharers. In a suit for specific performance of the 
contract by the purchaser: 

Held, that though the defendant was not in a 
position to bind his co-sharers, still as his own share 
waslarge enough forthe purposes of the completion of 
the contract, specific performance should be decreed 
against him as it would be. wrong to hold that the 
defendant could escape from his obligation under the 
contract merely because he acted in excess of his 
authority and was not in a position to bind his co- 
sharers. [p. 880, col. 1.] 

Appeal against the decree of the District 
Judge, Bankura, dated the 4th December 
1914, reversing that of the Munsif, Bishun- 
prr, dated the 27th August 1913. ` 

Babu Bejoy Kumar’ Bhattacharjee, for the 
Appellant. 

Babu Ast Ranjon Chatterjee, for the Res- 
pondent. 

JUDGMENT,.—This is an appeal by the 
first defendant in a suit for specific perform- 
ance cf a contract forsale of land. The 
eontraet.is embodied in a petition of com- 
promise, presented to the Court in a pre- 
vious litigation between the parties, which 
related to a different subject-matter. The 
settlement was made on the assumption 
that the defendants would convey to the 
plaintiffs one-fourth share of tbe property 
in dispute. ‘The decree was made accordingly 
but the defendants have declined to execute 
the conveyance. On the 7th May 1918 
the plaintifis instituted this suit for specific 
performance of this contract. The first 
defendant, the appellant before us, did not 
enter appearance. The other three defendants 
contested the claim principally -on the 
allegation that they had not signed the 
petition of compromise ‘and were in no 


way bonrd to sell the property. The Courts l 


^ 
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beloy have concurrently “found “that the 
negotiations were carried on by the first 
defendant, that at the time the petition of 
compromise was executed the other defendants 
were not present and that the first defendant, 
who is the head of the joint family com- 
posed of all the defendants, put down his 
own signature as also the names of the 
other defendants. On these findings the 
Courts have concurreatly held that as the 
first defendant had no authority to enter 
into an agreement with the plaintiffs for 
the sale of the shares of the other defend- 
ants, the latter cannot be held bound by 
the decree and specific performance cannot 
be decreed ‘as a&rainst them. The propriety 
‘of this view has not been challenged before 
us. The Courts below, however, have dis- 
agreed upon one fundamental point. The 
first Court held : that although the first 
defendant was a party to the contract, it 
could not be specifically enforced against 
him, because the contract was alleged to 
have been made with all the four defendants, 
as regards three of whom it was clearly 
unenforceable. On appeal, the District Judge 
bas held that as the first defendant is 
prima facie entitled toa four-annas share 
of the property; and is in a position to 
perform the agreement to that extent, 
there should be a decree for specific, per- 
formance in-respect of that share. The 
District Judge has further directed an 
enquiry as to the extent of the share of 
the first defendant and the steps to be 
taken, if the share should turn ont to be 
. less than four annas. The first defendant 
has now appealed to this Court and has 
urged, first, that the suit should be dismissed 
as against him, and, secondly, that at any 
rate a decree for specific performance can- 
not be made against him to a larger extent 
than one-anna share of the property in 
‘dispute. In our opinion, there is no foundation 
for either of these contentions. 


On behalf of the appellant reliance did 
been placed upon the case of Price v. Griffith 


(1), where Knight. Bruce, L. J., laid.down the ' 


law as -follows:— Cases may be conceived 
where a person, who bas contracted to convey 
more than it is in his power to convey, 

(1) C851) 1 De. G. M. & G. 80; 21 L.J. Ob. 78; 
15 Jur. 1098; 42 E, R. 482; 18 L. T. (o. s.) 190; 91 
R.R 37, -> 
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ought to- be decreed to convey what he 
can, either with or without compensation 
to the vendee for such part: of the subject. 
matter of the contract as the vendor is 
unable to convey." He explained and added 
that such a decree conld not be made in 
the case before him, because, in that case, 
there was no evidence of improper conduct 
or misrepresentation or of the defendant’s 
having held himself out as capable of 
contracting for the whole, or, in fact, any 
other circumstance constituting a ground for 
a decree as to one undivided share alone. 
This case was followed in Surbesh Chandra 
Basu x. Hari Dayal ‘Singh (2), where the 
law was summarised in- these terms: “No rule 
of universal application however can be laid 


down in cases of this description, Hester v. 
Pearce (8), but in the absence of mis- 
representation’ or misconduct the general 
rule is that where a person is jointly 


interested in an estate with another person 
and purports. to deal 


: with the entirety, 
speeifie performance will not be granted 
against him as to his share. Lumley v. 


Ravenscroft (4). The case of course will be 
different if, nothing iore than partial per- 
formance is possible by reason only of 
the default of the defendant, because no 
man ought to be allowed to take advantage of 
his own wrong.” The case before us clearly 
falls, not within the general rule, bnt within 
the exception. The first defendant professed 
to enter into a contract on his own behalf as 
also on behalf of the other defendants. They 
were members of a joint family of whioh the 
first defendant. was the head. Assume that 
tho first defendant acted honestly and believed 
that he had authority to bind his co-sharers 
by this ‘agreement. But the result has 
proved otherwise. This, however, cannot 
affect the rights .of the plaintiffs, They 
accepted the contract on the faith of the 
assurance that the first defendant waa com- 
petent to bind the property held by him- 
self and his co-sharers. The first defendant, 
it turus out, is not in a position to bind 


(2) 6 Ind. Cas. 286; 11 O. D. J. 346; 14 C. W, N. 
451. 

(3) (1900) 1 Oh. 841; 69 L. J. Ch. 146; 82 L. T. 109; 
48 W. R. 330: 16 T. L. R. 94. 

(4) (1895) 1 Q. B. 683; 64 L.-J. Q. B. 441; 14 R. 347; 
72 L. T. 382; 43 W. R. 584; 59 P. J. 277, 
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his co-sharers, but his own share is large 
enough for the purposes of completion of 
the contract made by him with the plaintiffs, 
In such circumstances, it would be wrong 
to hold that the first defendant can escape 
from his obligation merely because he has 
acted in excess of his authority and is 
not in a position to bind his co-sharers. 
Raference has been made to the decisions 
of the Madras High Court in Govinda 
Naickan v, Apathsahay Iyer (5) and Juturi 
Nagíah v. Ariparala Vencatram: Sastrulu 
(6). These cases are, however, clearly dis- 
finguishable: They were cases of contract 
by members of a-joint Mitakshara family, 
and specific performance was refused, not 
merely as to the whole but also in respect 
of a share, on the obvious ground that 
if specifics performance were decreed, the 
result would be a violation of law. The 
same doctrine was applied by this Court 
in the case of Surbesh Chandra Basu v. 
Hari Dayal Singh (3), where specific per- 
formance was refused as against the guardian 
of an infant, because the result of the decree 
for specific performance would be that the 
guardian would be obliged to act in contra- 
vention of the authority of the Court whioh 
had appointed him ; on the other hand if 
he refused to act, he would be guilty of 
contempt of the Court which made the decree 
for specific performance, Such considerations 
have no application to the  cireumstances 
' of this case. We hold accordingly that 
the decree made by the Court below is 
just and proper. We direct, however, that 
so much of the decree as directs an enquiry 
in execution as to the extent of the share 
of the first defendant and a possible refund 
of a proportionate amount of the con- 
sideration to the plaintiffs be expunged. 
The. decree will direct specific performance 
of the contract for sale to the plaintiffs in 
respect of the one-fourth share of the 
property in suit. Subject to this variation, 
the decree of the Court below is affirmed and 
this appeal dismissed with costs. 
Appeal dismissed; Decree varied, 
(5) 18 Ind. Cas. 471; 37 M. 403; (1912) M. W. N. 


$7; 11 M. L. T. 87; 22 M. L. J. 257. 
(6) 16 Ind. Cas. 623; 37 M.387; 14 M. L. T. 199. 





INDIAN CASHS. 


(1917 


PUNJAB CHIEF COURT. 
Szgcoxp Civic APPEAL No. 1466 or 1914. 
April 26, 1917. 

Present: — Mr. Justice Scott-Smith and ! 
Mr. Justice Broad way. 

GANDA SINGH—Derenpanr— 
APPELLANT 
versus 
BUTA SINGH —PLAINTEF — RESPONDENT. 


Registration Act (XVI of 1909), s. 17 (2) (vi) —Cdm- 
promise filed in Court and acted upon judicially, 
whether requires registration —Government Tenants 
(Punjab) Act (III of 1893), 8. 8— Transfer of tenancy 
right without consent of Financial Commissioner, 
validity of. 

Plaintiff obtained a grant of landin the Chenab 
Canal Colony as an occupancy tenant. Defendant was 
in possession of part of the land under him. Plaintiff - 
served the d-fendant with notice of ejectment and. 
the latter brought a suitto contest the notice. Whilst 
that suit was pending, an agreement was executed by 
the plaintiff and a compromise embodying its terms 
was filed in Court. By this compromise plaintiff - 
gave a certain area of land to the defendant and 
agreed that he would never dispossess him therefrom. 
The parties’ statements were recorded in Court and 
in accordance with them a decree for cancellation of ` 
the notice of ejectmert was passed: 

Held, (1) (semble) that section 8 of the Government 
Tenants (Punjab) Act did not apply to the agreement; 
[p. 381, col. 1.] 

(2) that even if the section applied, the agreement 
was binding on the parties even though it was 
entered into without the sanction of the Financial 
Commissioner referred to in the section; [p. 381, col. 1.] 

(3) that the compromise, in so far as it was süb- 
mitted to and was acted upon judicially by the Court,’ 
was in itself a step of judicial precedure not requir- 
ing registration, and that any order pronounced in ac- 
cordance with it constituted res judicata binding upon 
the parties who gave their consent toit. (p 381, col. 2.] 


Second appeal from the decree of the Ad- 
ditional Divisional Judge, Shahpur Division, 
at Lyallpur, dated the 9th June 1914. 

Pandit Rambhaj Datta, for the Appellant. 

Messrs, Oooper and Bhagwan Das, for the 
Respondent. 


JUDGMENT.—tThe facts of this case are: 
fully given in the order of the Additional: 
Divisional Judge and are briefly as follóws:— 

Plaintiff, Buta Singh, obtained a. grant 
of one square of land in the Chenab 
Canal Colony as an occupancy terant. 
Ganda Singh, defendant, his brother, was 
in possession of part of the land as a 
tenant under him. Plaintiff served him 
with a notice of ejectment and the 
defendant brought a suit to contest the 
notice of ejectment. Whilst that suit was 
pending, an agreement was executed by the 
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plaintiff on the 4th February 1904 and a 
compromise embodying its terms was filed 
in the Court on the following day. In 
this agreement and compromise the plaintiff 
gave 12 killas of land to the defendant and 
agreed that he would never dispossess him 
therefrom. The parties’ statements were 
recorded in Court and in accordance with 
them a decree for cancellation of the notice 
of ejectment was passed. In 1912 the 
plaintiff obtained full proprietary rights 
‘ia the land from Government and again 
served the defendant with a notice of eject- 
"ment. Upon this the latter again brought 
a suit to contest the notice of ejectment. 
The RevenueCourt on the 23rd of January 
1913 held that the tenant, z.e., the present 
defendant was not liable to ejectment. [t 
based its decision upon the previous case 
of 1904, The plaintiff having failed to get 
defendant ejected by the Revenue Court 
has now sued for possession in the Civil Court, 
on tha ground that the defendant has denied 
his title. The lower Courts have decreed the 
-plaintiff’s claim, holding that the defendant 
cannot establish his title owing to the f.ct 
that the agreement of the 4th February 
1904 was not registered in accordance with 
law, the registration having been 'com- 
pulsory. The defendant has filed a second 
appeal to this Court. 

We may clear the ground by first éf-all 
disposing of the objection that the agreement 
-of the 4th February 1904 was void by reason 
of its being in contravention of section 8 of 
:Aet Ill of 1893. That section.lays down 
‘that the rights or interests vested ina tenant 
under the Act shall not, without the previous 

- sanction in writing of the Financial Oom- 
missioner, be transferred or charged by 
any sale, gift, mortgage or other private 
contract. Now, in the first place, we are not 
satisfied that this section in terms applies 
-to the agreement in question; but even if 
it does, we have the authority of Hussain 
^ Khan v. Jahan Khan (1) for the proposition 
‘that such an agreement is binding onthe 
parties even though it was entered into a ithout 
the sanction referred to in the section. Vir 
Singh v. Kala Singh (2) no doubt dissents 
from Hussain Khin v. Jahan Khan (1), bat 


(1) 18 Ind. Cas. 5; 68 P, R. 1918; 48 P. L. R. 
1913; 36 P. W. R. 1913. 
(2) 81 Ind. Cas, 400; 8 P. R, 1915 Ber, 
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we see no sufficient reason for not following 
the ruling of a Bench of this Court. 

Khair ul-Nisa v. Bahadur Ali (8) and 
Murli Dhar v. Gobind Ram (4) were sited 
in the Court below and in this Court as 
authority for the proposition that an appli- 
cation to the Court containing the terms of a 
compromise which has been judicially acted 
upon does not require registration. Thelower 
Appellate Court distinguishes Khatr-ul. Nisa 
v. Bahadur Ali (3), on the ground thatin that 
case it was'held that a petition embodying the 
terms of the compromise was no doubt admis- 
sible in evidence, but it was admitted solely 
for the purpose of proving a previous oral 
contract, whereas in the present case the 
previous contract, z.e., the agreement of the 
4th February 1904, was in writing and 
the petition of the Sth February 1904 
containing its terms cannot be admitted aa 
secondary evidence of its contents. In Pranal 
Anni v. Lakshmi Ann? (5), the following 
passage occurs: — 


“The razinamah was not registered in 
accordance with the Act of 1577; but the 
objection founded upon its non-registration 
does not, in their Lordships’ opinion, apply 
to its stipulations and provisions in so far 
as these were incorporated with, and given 
effect to .by, the order m&de upon it by the 
Subordinate Judge in the suit of 1885. 
The razinamah, in so far as it was submitted 
to and was acted upon judicially by the 
learned Judge, was in itself a step of 
judicial procedure not requiring registra- 
tion; and any order pronounced in terms 
of it constituted »e: judicata binding upon 
both the parties to this appeal who gave their 
consent to it.” 

Now applying this to the present case we 
must hold that the razinamah of the 5th 
February 19.4, in so far as it was sub- 
mitted to and was acted upon judicially 
by the Revenue Court, was in itself a 
step of judicial procedure not requiring 
registration, and any order pronounced in 
accordance with it constituted res judicata 
binding upon the parties who gave their 


(3) 27 P. R. 1906; 11 P. L. R. 1908. 

(4) 20 Ind, Cas. 817; 20 P. R. 1914; 300 P. L.R 
1913; 205 P. W, R. 1913. 

(8) 22 M.508:1 Bom. L. R. 294 3 6. W. N. 
48%; 26 I. A. 101: 9 M, L. J. 147; 7 Sar. P.O. J, 616 
8 Ind, Deo, (x. 8) 363 (P. O.), 
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consent to it. The compromise related to 
the very property now in dispute and it 
was agreed that the defendant should retain 
possession and that the plaintiff would 
never turn him out. The parties were 
orally examined and adhered to the terms 
‘stated in the razinamah. In accordance 
therewith the Revenue Court gave Ginda 
‘Singh a decree cancelliug the notice of 
ejectment. The result. of that decree was 
- that Ganda Singh was held to be a tenant 
not liable to ejectment. The decision was 
one which the Revenue Court was competent 
to give, and in face of it we do not see 
how the plaintiff can now ask the Civil 
Court to pass a decree for dispossession of 
the defendant. The plaintiff has all along 
admitted that the defendant was his tenant, 
though he alleged that be was a tenant- 


at-will, This being so he had to, ask the 
Revenue Court to eject him, but the 
Revenue Court held that the defendant 


was a tenant who could not be ejected 
under a notice. The relation of landlord 
and tenant clearly exists between the 
parties and the plaintiff is not entitled ina 
~ Civil Court to a decree for dispossession o 
the defendant. < . 

We accordingly- accept. this appeal and 
setting aside the order of the lower Appel- 
late Court dismiss the plaintiff's suit with 
costs throughont. 
` Appeal accepted. 


LOWER BURMA CHIEF COURT. 
First Cryin APPEAL No.. 132 or 1915. 
» March 19, 1917. 
Present:—Mr. Ormond, Offg. Chief 
Judge. 
- OOMERSEE RAISEE & Co.— 
PLAINTIFFS—A PPELLANTS 
versus 
J. P. HARDIMAN-—DEFENDANT— 
: . RESPONDENT, 

, Contract Act (1X of 1872), s. 38 Buyer, right of, to 
have reasonable opportunity to examine goods—Bill of 
Lading, whether evidence of date of shipment. E 

\ Section 38 of the Contract Act only requires a 
seller to give the buyer a reasonable opportunity of 
examining the goods sold. E 

Ruttonsey Morarji v. Jamnadas Pitamberdas, 6 B. 
692; 8 Ind. Dec. (N.8.) 917, relied upon. : 

The date on a Bill of Lading is very strong prima 
facie evidence of the date of shipment. 

Bowes v. Shand, 1877) 2 App. Cas, 455 at p. 482, 46 
L: J. Q. B. 561; 86 L. T. 867; 36 W. R. 730, relied upon. 
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Mr. Giles (with him Mr. N. M. Cowasjee)s 
for the Appellants. : i 

Mr. „Me Donnell, for the Respondent. 

JUDGMENT. —The : plaintiffs-appellants 
sued the defendahts-respondents for damages 
for wrongfully refusing paddy tendered by 
the plaintiffs under a contract. The paddy 
was rejected on the ground thatit was not 
up to the quality contracted for. The paddy 
was Bengal hill paddy. which was shipped 
from Calcutta and the contract was for 
August shipmént. The learned Jadge on 
the Original Side found that the statement 
in the Bill of Lading that the goods were 
shipped on the 30th August was not evidence 
in this case, and that it was . impossible to 
give the plaintiffs a decree because they had 
prevented the defendants . from placing 
their side of the case before. the. Court, 2, €, 
of taking samples or haying a survey. 

The paddy was sent to defendants mill 
in 1l eargo boats, one of which was three 
days at the defendants! mill and the remaining 
10 were from seven to fifteen days “there. 
The piaintiffs have given evidence that 
the paddy came under a Bill af Lading 
dated ‘the 30th -August and | arrived in 
Rangoon on the 5th September. The date 
on the Billof Lading is very strong prima 
facie evidence of. the date of shipment, See 
Bowes v. Shand (1). If the defendants. had 
any reason for thinking that the, date of 
shipment was not correct, the onus, lay on 
them to rebut. it by taking . evidence in 
Calcutta. F » 

Section 38 of the  Contract.Aoct only 
requires the. seller to give the buyer ‘a 
reasonable opportunity of examining the 
goods and this defendants clearly had. 
They took samples from each boatload as 
ib arrived and informed the plaintiffs that 
it was not up to quality. See Ruttonsey Morarjt 
v. Jamnadas Pitamberdas (2). The . merits 
of the case must, therefore, be gone into 
by this Court. E 3 

[The remainder of the judgment is not required 
for the purposes of this report—Ed.] - : 

- Appeal accepted, 


ug i 


. (1) (1877) 2 App. Cas. 455 at.p. 482;.46 L. J. Q. B. 
561; 86 L. T. 857; 25 W RB. 730. ake 
(2) 6 B. 692 at p. 696,3 Ind. Dec. (N. $.) 917. 
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COURT OF THE FINANCIAL COMMIS- 
SIONERS, PUNJAB. 
REvENoE Appear No. 3 or 1916-17. 
July 23, 1917. 
Present: —Mr. Fagan, F. C. 
AND ANOTHER—2nD MoRTGAG&ES— 
APPLICANTS 
versus 
KUNDAN LAL—lsr Morrcaces, FAUJA 
AND ANOTHER—MORTGAGORS— 
~ RESPONDENTS. i 


. y 
Punjab Alienation of Land Act (XIII of 1900), ss. 6, 
7, 8—Mortgage under 5. 6 — Second mortgagee, whether 
can redeem—Punjab Redemption of Mortgages Act (II 
of 1918), s. 1—Applicability of Act to mortgages under 
Alienation of Land Act—Transfer of Property Act (IV 
of 1882), s. 74, 

‘The proviso to section lof tho Redemption of 
Mortgages (Punjab) Act excludes from the operation 
of that Act mortgages made under section 6 of the 
Alienation of Land Act. [p. 808, col 2.] 

F. and R., members of an agricultural tribe, made 
ausufructuary mortgage under scction 6 of the 
Alienation of Land Act of certain land in favour of 
one K., a non-agriculturist. Subsequently they made 
& mortgage of the same property in favourof S. and 
N., members of an agricultural tribe. This mortgage 
contained a stipulation for possession in‘ favour of 
the mortgagees and also expressly conferred on them 
a power of redeeming the first mortgage: 

Held, (1) that the Redemption of Mortgages(Punjab) 
Act had no application to the ense; [p. 383, col. 2.] 

(2) that there was nothing to prevent the mort- 
gagors from validly conveying to the second mort- 
gagees the right of redemption which they them- 
selves enjoyed, in respect of the first mortgage as 
against the first mortgagee ; [p. 888, col, 2.] 

18" that eyen in the absence of such an express 
conveyance, as both parties were members of an 
agricultural tribe and „therefore exempt from the 
restrictions of the Alienation of,Land Act, the second 
morigagees were entitled in accordance with the 
ordinary law of mortgage to redeem the prior incum- 
brance on their property in the manner appropriate 
to such incumbrance provided by section 7 of the 
Act. [p.388,'col. 2; p. 384, col. 1.] 


Appeal from the order of the Commissioner, 
Ambala, dated the 12th December 1916; 


ORDER.—The facts of this case are as 
follows:—Fauja and Risala, Gujars and 
members of an agricultural tribe, in the 
year 1909, made a usufructuary mortgage 
for Rs. 400 under section 6 of the Alienation 
of Land Act of certain land in favour of 
the respondent, whois a mahajan by caste. 
In 1913 the mortgagors made a second 
mortgage of ‘the same property, i. £. 
mortgage of the equity of redemption, in 
favour of the applicants, Sarupa and Nihala, 
who are Jats and members of an agricultural 


\ 
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tribe. The second mortgage was for 
asum of Rs. 700 with a stipulation for 
possession in favour of the mortgagees and 
also expressly conferred on them a power 
of redeeming the first mortgage. The 
second mortgage being one between mem- 
bers of agricultural tribes in one and the 
same group was, of course, not subject to the 
restrictions of the Alienation of Land Aot. 
The second  mortgagees applied under 
section 7 (3) and (5) of the Act to redeem 
The Collector allowed 
the application on payment of Rs. 184-10.0, 
whieh amount was deposited by the appli- 
cants. The Commissioner, while expressing 
an opinion that the Collector's order might 
have stood under Act II of 1913, set it aside 
on the ground that the word mortgagor in 
section 7 of the Alienation of Land Act does 
not include a second mortgagee. 


firstly, as regards Act II of 1913 it 
may be observed that the proviso to séction 
l ofthat Act excludes from its operation 
mortgages made under section 6 of the 
Alienation of Land Act. Aot II of 1913, 
therefore, can have no application to the 
present case. i * 


As regards the question whether the 
applicants as second  mortgagees can with 
reference to the provisions of the Alienation of 
Land Act exercise the right to redeem, or more 
accurately to pay off, the first mortgage which 
their deed expressly gives them, and which it 
may ‘be observed is an ordinary incident 
of the general law of mortgage apart from 
express stipulation (see Transfer of Property 
Act, section 74),-I see no reason to doubt 
that they can do so. The terms and scope 
of any alienation which the mortgagors might 
choose to make in their favour would in no 
way be restricted by the provisions of the 
Alienation of Land Act, since both parties 
are members of agricultural tribes. Accoord- 
ingly there was nothing to prevent the 
mortgagors from validly conveying to the 
applicants the rights of redemption, which 
they enjoyed in respect of the first mortgage 
as against the respondents. . Such con- 
veyance was- expressly made in the second 
mortgage. But even had ‘there been no 
such express conveyance I hold that as both 
parties were members of an agricultural 
tribe and, therefore, exempt from the restrig« 
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tions of the Alienation of Land Act, the 
applieante would still have been entitled in 
accordance with the ordinary law of mortgage 
to redeem (or pay off) the prior incambrance 
on their property in the mauner appropriate 
to such ineumbrance provided by section 7 
of the Act. As between the mortgagors 
and the second mortgagees, the applicants, 
the original mortgage, so’ paid off qua the 
‘ first mortgagees, still subsists on the 
principle of section 74, Transfer of Property 
Act, as security during the remaining 
period of ‘its legal term of twenty years for the 
sum, 3. e, Rs. 184-10-0 paid off by the 
applicants, the mortgagor retaining his power 
of redemption under section 7 as against 
them. The result is so far apparently 
anomalous that a mortgage under section 
6 of the Alienation of Land Act subsists 
between members of agricultural tribes of 
the same group, but there is nothing in the 
Act forbidding such a result. 

Had the’ second mortgagees been per. 
sons other than members of an agricultural 
tribe in the same group as the mortgagors 
the result. would have been different. In 
fact the case could not have arisen at all. 
Any mortgage made in their favour by the 
mortgagors mustin that case have been in 
one of the forms permitted by~ section ^ of 
the Alienation of Land Act. None of those 
forms confer on the mortgagee, whether with 
or without possession, either expressly or by 
implication, a power of redeeming or paying 
off a prior mortgage while an express con- 
dition to that effect in a mortgage deed 
would: be null and void under section 8 (2). 
It follows, therefore, asa general principle 
that a second mortgage, if made under section 
6 of the Alienation’ of Land Act, cannot 
give the mortgagee power to redeem or pay 
off a prior mortgage. The present case, 
however, is different in that the second 
mortgage, being between members of agricul 
tural tribes in the same group, was not 
subject to the restrictions of that section and 
was made in an ordinary form. I according- 
ly accept the appeal and restore the order 
of the Collector. The respondent, Kundan 
Lal, will pay the costs of the applicants, 
Sarupa: and Nihala, before the [Commissioner 
andin this Court. 
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NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

APPEAL F40M APPxLLATE Dacagg No. 143 
or 1912. 

Oetober 9, 1912. 

Present:--Mr. Drake-Brockman, J. C. 

NILKANT AND oraggs — PLAINTIFFS — 
APPELLANTS 

versus 

GHULYA —Derenvant—Respon pest. 

C. P. Tenancy „Act (XI of 1698), s. 46 
(5)—Motyage of occupancy holding —Registration, 
prohibition against, effect of—Interpretation of Statute 
—Retroxpective effect. 

lhereis nothing in section 46 (5) of the C. 
P. Tenancy Act to justify the view that a 
Registering Officer was left free to admit to registra- 
tion, after the coming into force of the Act, an 
instrument executed before that date ande falling 
within the prohibition contained in the section. [p. 
855, col. 1 ] 

The effect of such a prohibition as that contained 
in section 46 (3) of the C. P. Tenancy Act 
isto control the provisions of the Registration Act, 
so ‘thatit is on the same footing as a prohibition 
contained in the latter Act. [p 8*0, col. 1.] 

A registration, which has been effected in direct 
contravention of any provisions of law, must be 
ignored in toto, so that a document which is registered 
in the face of the prohibiti n enacted in section 46 
(5 of the C. P. Tenancy Act is wholly invalid and 
cannot operate in respect of any property ostensibly 
transferred by it |p. 387, col 1.] 

An Act is nob ordinarily taken to be retrospective 
in its operation, but this rule applies chiefly when 
the énactment in question would prejudicially affect 
vested rights or the legal character of past trans- 
actions. [p 385, col, 19 

When the very purpose of an Act is to impose res- 
trictions on a particular class of owners, it is no 
argument against tho application of it that such a 
restriction will in a particular case be effectual and 
defeatthe wishes of some of the owners. [p. 385, 
col, 2] 

Appeal against the decree of the 'Distriot 
Judge, Nagpur, dated the 3rd January 1912, 
confirming that of the Subordinate Judge, 
Nagpur, dated the 24rd September 1911. 

Mr. G. L. Subhedar, for the Appellants, 


Mr. M.B. Kinkhede, for the Respondent. 


JUDGMENT.—The facts necessary for 
the decision of this second appeal are un- 
disputed. i 

The appellants here are the plaintiffs in 
the litigation. They. sued to enforce a 
mortgage executed in their favour on the 
Ist September 1898 and registered ou the 
10th December 1898, The mortgaged pro- 
perty includes two malik-makbuza plots, an 
occupancy holding and a house with its 
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Site, The officer who registered the’ docu- 


ment did so apparently in ignorance of the" 
section “467 (5), 
1898." That Act had“ 


prohibition contained in 
C. P. Tenancy Aot, 
come into force on the 21st October 1898. 
h n is conceded that the mortgage ‘is 
invalid as against the ocsupancy holding. 
Both the Courts below have held, on the 
authority of Daji Vithal Dhok v. Moreshwar 
Venkatesh Gharpurey (1), that the document 
must be treated as altogether inoperative, 
because the Sub-Registrar, if' he had acted 
within his powers, would have refused 
registration altogether, 

In second appeal the learned Counsel who 
represents the mortgagees has endeavoured 


to distinguish Daji Vithal Dhok v. Moreshwar 


‘Venkatesh Gharpurey (1) (above cited) on 
the ground that there the transfer pronounced 
invalid was both executed and registered 
after the 21st October 1898. In this con- 
nection section 47 of the Indian Registration 
Act, 1877, is relied on. The effect of that 
section is doubtless to make the mortgage 
operate from the Ist September 1898, if it 
is valid. But I cannot find in section 46 
(5) of the Tenancy Act anything to justify 
the view that a Registering Officer was left 
free to admit to registration after the 21st 
October 1898 an instrument executed 
before that date. The adoption 
of such a view would entail recognition 
of admission to registration in respect 
of documents executed but not registered 
within four months at least of the 
last mentioned date: see Part IV of the 
Registration Aot, 1877. It is true that 
according to a general presumption an 
Act is not ordinarily taken to be retrospective 
in its operation. But as explained by 
Maxwell on the Interpretation of Statutes 
(page 350, 5th Edition), this rule applies 
chiefly when the enactment in question 
would prejudicially affect vested rights or 
the legal character of past transactions. 
In a case like the one under consideration 
the mortgagee took no interest by reason 
of the mere execution. of the mortgage-deed, 
though the mortgagor doubtless placed 
himself ' under an' obligation. Moreover, the 
Legislature in enacting sub.seotion (5) of 
“section 46, Tenancy Act, subjected occupancy 
tenants to a certain incapacity which was 


(1) 1 N. LB, 112, 
gő 
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considered to be for ‘their good, so’ ‘that 
the ` following remark’ by West! J., 
in Gulab Narolam v, Secretary” ‘of * State 
(2) is distinctly apposite:-— ` 


“When the very purpose of an Act is to 
impose restrictions on a particular class of 
owners, it is no argument against the 
application of it that such a restriction 
will’ in a particular ease, be effectual, ` 
and defeat the wishes of some of. the 
owners." : 


In Shamlal v. Hirachand (3), which was 
followed in Padgaya Somshetti v. Baji Babaji 
(4), Sargent, C.J., held that although at 
the institution of the suit the defendant 
had been an “agriculturist”, yet, inasmuch 
as at the time of adjudication he had by 
reason of a change in the definition of 
that term ceased to be one, the provisions 
of the Dekkhan Agriculturists’ Relief Act 
1879, could not be invoked by him ‘to 
defeat the claims of his creditor. This 
decision was based on a consideration of 
the very special nature of the legislation 
mentioned, which was intended for tha 
benefit of a particular and very. limited 
elass and should, therefore, take effeot in 
derogation of the general rule that when 
the law is altered pending an action, the 
rights of the parties are decided according to 
tha law as it existed when the action was 
commenced, The provision of law now under 
consideration was likewise enacted for the 
benefit of a very special class, and there 
is thus good ground for interpreting its 
very generally worded terms in their 
literal sense. Had the Legislature _con- 
templated the reservation for which tke 
appellants contend, the purpose might 
easily have been made clear by the inclu- 
sion in sub-section (5) of words similar 
to those with which sub section (2) opens. 

It is further urged on behalf of the 
appellants that the authority of Daji Vithal 
Dhok v. Moreshwar Venkatesh Gharpurey (1) 
has heen weakened by the decision in 
Ganeshdas v. Shankar (5). In the latter case, 
however, the plaintiffs were the landlords 
of the mortgaged occupancy holdings and 


(2) 8 B. 596 at p. 598;.4 Ind. Dec. (x. s.) 774. 
(3) 10 B. 367; 5 Ind. Dec. (x. s.) 632, 

(4) 11 B. 469; 6 Ind, Dec. (N.-8.) 309, 

(5) 18 Ind. Cas, 909; 8 N, L. R, 22, 
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as such entitled to resort to the remedy 
provided by section 47 of the Tenancy 
Act. The plaintiffs in the present case 
bave not that remedy open to them. If 
the later decision is to be construed as laying 
down that tbe prohibition in section 46 
of the Act cannot be relied on in a Civil 
Court by a person to whem the remedy 
under section 47 is not open, then I must 
with all respect decline to follow it. | agree 
with the view taken by Ismay, J.C., in 
Bala Saheb v. Tatya, Second Appeal 
No. 62 of 1901,* that the'effeet of such 
prohibitions as those contained in sec- 
tion 45 (3), CO, P. Tenancy Act, 1898, 
and in section 85 (2), Bengal Tenancy 
Act, 1885, is to control the provisions of 
the Reg stration Act. The learned Judicial 
Commissioner referred to Javanmal Jitmal 
v. Muktabai (6), in which if was held that 
& sale-deed registered under the Registra- 
tian Act but not executed according to the 
(6) 14 B. 516; 7 Ind. Dec. (x. s.) 808. 








*The judgment in Second Appeal No. 62 of 1901 is 
as follows :— M 
_ Ismay, J. C. (April 13th, 19017 —' The facts of this case 
are admitted. On the 21st October 1898 the plaintiffs 
executed à sale-deed in favour of the defendants 
conveying a six-annas share in the village of Tirori 
together with the two sir fields and ail rights of 
cultivation in respect of such fields. Owing ap- 
parently to ignorance on the part of the Registering 
Officer of the prohibition contained in section 45, sub- 
section (8), of the Tenancy Act: the sale-deed was 
registered on the 22nd October. — , 

The case set up by the plaintiffs in the Courts 
below was that, notwithstanding the conditions 
embodied in the ‘sale-deed, they had by operation 
of law become occupancy tenants of the sir land 
included in the deed and that as occupancy tenants 
they should be restorea to possession. The claim 
was resisted by the defendants on the ground 
that they had been peaceably put in possession 
of the land in dispute and that their title had 
been perfecled by registration, The object of 
bringing the suit in the form in which it has 
been brought is sufficiently obvious. Had the plaintiffs 
impeached the validity of the sale and asked to 
be restore to proprietary possession, the question 
of refunding the purchase-money . would certainly 
have been raised, They have therefore elected to 
treat the sale as valid and at the same time to 
demanda relief which if granted would very seriously 
depreciate the value of the property conveyed. 

The suit was dismissed in the Courts below upon 
the grounds that the registration made in the face 
of an express prohibition could have no legal effect 
and that there had, therefore, been no such transfer 
of proprietary right as would confer the status of 
occupancy tenant on. the plaintiffs. 

The plaintiffs have now preferred a second appeal 
and it is contended on their behalf that the word 
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provisions of section 56, Dekkhan Agri- 
culturists’ Relief Act, 1879, was inadmissible 
and inoperative. Starting then with the 
position that a prohibition in the Tenancy 
Act is on the same footing as one in the 
Registration Aot, I hold that the registra- 
tion of the mortgage sued on in the present 
case is invalid, the position being similar 
to that in Razi-un-nissa v. Sabir Husain 
(7), where the prohibition of registration 
in section 35 of the Registration Act, 1877, 
was ignored, and much more unfavourable 
to the appellants than that in Muj/b-un-nissa 
v. Abdur Rahim (8), where the less mandatory 
‘provision of sestion 82 ibid was relied on by 
their Lordships of the Privy Council. 

The last contention to be noticed is that 
the mortgage may equitably be regarded 
83 split’up between the occupancy holding 
on the one hand and the rest of the property 

(7) 26 A. BT; A. W.N. (1903) 195. ] 

(8) 23 A. 283; 5 C. W. N. 177: 28 L A. 15; 11 M. 
L. J. 68; 3Bom L. R. 114; 7 Sar. P. C. J. 829 (P. C.) 








‘transfer’ as used in section 45, sub-section (1) of 
the Tenancy Act, should be construed as including 
any transfer by delivery of possession. Ib is also 
urged that the effect of the prohibition contained 
in sub-section (3) is not to invalidate a registra- 
tion made in the face of such prohibition, except 
in so far as the terms of the instrument complied 
with the: reservation of the right of occupancy 
provided for in sub-section (1). I am unable tob 
see that there is any force in either of these 
arguments. I have no doubt that the ‘transfer’ 
referred to in sub-section (1) means and includes 
a legal and valid transfer. I am further of opinion 
that a registration which has been effected in 
direct contravention of any provisions of law must be 
ignored in toto. The effect of such prohibitionsas 
are contained in section 45, sub-section (3) of tho C. P. 
Tenancy Act, 1898, and in section 85, sub-section (2) 
of the Bengal Tenancy Act, 1885, is to control the 
provisions of the Registration Act. The term 
‘registered’ does not necessarily mean registered 
under the Registration Act but registered 
under the law for the time being in force 
for the registration of documents, and where 
that law prohibits the registration of certain docu- 
ments a registration made in spite of such pro- 
hibition is ineffectudl. In Javanmal Jitmal v. 
Mukta Bai (6) it was held that a sale-deed 
which had been registered under the Registra: 
tion Act but which had not been executed 
according to the provisions of section 56 of the 
Dekkhan Agriculturists’ Relief Act, 1879, was inad- 
missible andinoperative. s 

On the whole then I see no reason to dissent 
from the views taken in the Courts below. The 
appeal is, therefore, dismissed with costs in all Courta 
on the appellants. s 
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on the: other. This courae . is: said .to be 
justified by the decision in Bent Parshad v. 
Dharamdas Kalar (9). In that case two 
absolute occupancy holdings in different 
villages and: held apparently of different 
landlords were mortgaged together. One 
landlord only sued to evict the mortgagee 
after foreclosure, and the mortgage was 
split up by this Court for the purpose 
of ascertaining whether notice of intention 
to mortgage ought to have been given to 
the plaintiff. or not. Jn, Gangadhar Rao v. 
Raja Laxman Rao (10), Skinner, A. J. ©., 
refused to adopt a similar course where 
both absolute occupancy holdings mortgaged 
were in the same village and the, mort- 
gage covered a house and some moveables 
also. I am unable to regard the earlier deci- 
sion as any authority for treating the 
mortgage now in suit as partly valid. Section 
35 of the Registration Act expressly provides 
for .registering a . document. as against 
some of its 
in the Act no corresponding provision for 
registration in respect of part only of 
the property: affected." In Bala Saheb v. 
Taiya, Second Appeal No. 62 of 1901, the 
unpublished decision already referred to, 
Ismay, J. C. laid down that a registration 
which has been effected in direct contraven- 
tion.of any provisions of,law must be 
ignored in toto: he, therefore, refused to 
recognise as transferring even proprietary 
right in sir land a document - which was 


registered in ‘the face of the  prohibi- 
tion enacted in. section 45 (3), C. 
P. Tenancy Act, 1898. No authori- 
ty to a contrary effect being traceable, 


I hold that the mortgage in the present 
case is wholly invalid and cannot operate 
in respect of any property ostensibly trans- 
ferred by it. 

. The appeal accordingly failsand is dis- 
missed with costs. In the Courts below costs 
will be borne as already ordered. 


- Appeal dismissed. 


(9) 11 C. P. L. R. 17. 
(10) 10 Ind. Cas. 698; 7 N. L. R. 20. 
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SECOND OrvIL APPEALS Nos, 492 To 498 or 1916. 
May 25, 1917. ; 
Present:—Mr. Justice Chapman and 
Mr. Justice Atkinson. 
GANPAT MARTO. aap orusrs— 
-  DEFENDANTS-—AÀPPELLANTS |, 
. — versus 
CHOTAN RAM AND ANOTHER—PEAINTUFFS 


— RESPONDENTS. 

Chota Nagpur.Landlord and Tenant Procedure Act (1 
B. C. of 1879), 8.10 (a), (b)— Chota Nagpur Tenancy 
Amendment Act (V B. C. of 1908), s.l (8) —Bengal. 
General Olawses Act (I B. C. of 1899), s. S—Ovcupancy 
holding, transfer of, in execution of decree, whether 
permissible— Sale effected before coming into operation 
of Act V of 1908, effect of—Interpretation of Statites. ' 

An involuntary transfer of & holding in. which 
occupancy rights have been acquired, taking effect 
under an order of Court on foot of a decree in 
execution proceedings is, unless set aside, binding and 
operative as against the raiyat. [p. 388, cols. 1 & 2.] 

Dayamoyi v. Ananda Mohan Roy, 27 Ind, Cas. 61; 42 
C. 172; 18 O. W. N. 971; 20 C.L. J. 62, -relied 
upon. : ; 

An execution sale of an oceupanoy holding effected 
before the coming into operation of the Chota Nagpur 
Tenaney (Amendment) Act of 1903, although confirm- 


‘ed after that date, is unaffected by the provisions of: 


section 10 (a), clause (b) of the Act of 1879. as 
amended by the Act of 1903. The Chota Nagpur 
‘Tenancy (Amendment) Act of 1903. was not intended 
to affect a sale of a raiyat’s interest where the sale 
had actually been effected prior tothe coming into 
operation of the Act.[p. 388, col. 2; p. 239, col. 1.] |, 
Per Chapman, J.—An execution sale creates a right, 
of some sort in the person in whose favour the pro- 
perty is knocked down, viz., a right to have the sale 
confirmed if no application under the Code of Civil 
Procedure to have the sale set aside is made within 
the time allowed by the law. Unless, therefore, it is 
perfectly- clear from the provisions of the Chota 
Nagpur Tenancy (Amendment) Act of 1908 that it was 
the intention to do away with any such right whioh 
came into existence before the Act, it must be held 
that that right subsisted after the passing of the Act, 
and thata purchaser was entitled to have the sale 
confirmed although the Act came into force before the 
full title vested in him. [p. 389, col. 2.] : 
Per Atkinson, J.—An Act cannot by its own opera- 
tion defeat the rights of persons which came into 
existence prior to its operation under a contract 
sanctioned by the Court. [p. 389, col. 1.] | 


Appeal from a decision ‘of the Judiaial 
Commissioner, Ranchi, dated the 22nd Decem- 
ber 1915. ' 

Mr. Jamui Mohan Mukerji, 
lants. “ 
Mr. Stenandan Raz, for the Respondents. 

EE: JUDGMENT. : . 

Atkinson, J.— These second appeals come 
before us from a decision of the Judieial 
Commissioner of Ranchi, The  plaintift 


for the Appel- 
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seeks to recover possession from the defend- 
ants of certain plots of land in their pòs- 
session, Originally 25 suits were brought 
by the plaintif against tbe defendants and 
others, and out ofthe 25 suits 8 auits went 
on appeal before the Judicial Commissioner 
and the Judicial Commissioner was pleased 
to grant decrees in favour of the plaintiff 
affirming the decision arrived at by the 
learned Munsif. Of the 8 suits originally 
before the Judicial Commissioner 7 have 
come before us in second appeal. Raja 
Nem Narain Singh was the proprietor of 
the land in suit and the plaintiff No. 1 
was the /Aeadar of the village in which 
these lands were situate. In the year 1896 
the Raja and plaintiff No. 1 obtained a 
money-dearee for damages for the cutting 
‘of timber against the defendants, who were 
then tenants in possession of the lands in 
dispute as their raiyati holdings. That 


decree was purchased by certain personsand , 


eventually the decree was acquired by the 
plaintiffs Nos, 1 and 2; and in the execution 
proceedings on foot of that decree an order 
was made in August 1903 for the sale of 
the raiyati interests in the several holdings 
of the defendants. In pursuance of the 
order passed in August 1903 the holdings 
of the defendants hefore us were pnt up 
for sale on the 2nd November 1903 and 
possession consequential upon such sale 
was given to the plaintiffs in the month of 
June 1904. 


Two arguments have been addressed to 
show that the decision of the learned Judieial 
Commissioner was wrong. The first wes 
in effect.¢hat the sale that took place in 
November 1903 to the plaintiffs was a 

‘transfer of a holding in violation, not so 
much of the provisions of the Chota Nagpur 
Tenancy Act, as of the previous law, namely 
thata holding in which a right of oscupansy 
is being acquired is not transferable at 
al. However, we think that the argument 
is quite unsound. Weare satisied that the 
law as to the transferability of holdings in 
which ocoupancy rights have been acquired, 
laid down in the well-known Full Bench case 
reported as Dayamoyi v. Anundı Mohan Roy 
(1), applies to the present case, The transfer 
here was net a voluntary transfer of the entire 

(1) 27 Ind, Cas. 61; 42 C, 172; 18 C, W. N, 871; 20 
GY. 7.92 
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property of the tenant; it was an involuntary 
transfer taking effect under an order of the 
Court on foot of a decree in execution proceed- 
ings. Their Lordships dealt with cases of that 
kind and they say: "Where the transfer 
is made involuntarily and the raiyat with 
knowledge fails or omits to have the sale set 
aside, the sale is binding and operative as 
against the raiyat”. . 

Now undoubtedly the raiyats knew, and 
the Judicial Commissioner so found, that a 
decree had been obtained and a sale had 
taken place in pursuance of the decree, 
and notwithstanding knowledge of this fact 
they remained silent and took no steps to 
impeach the proceedings which. involved 
the transfer of the tenants’ right in the 
land to the plaintiffs. It appears to us that 
the Judicial. Commissioner was quite correct 
in theview he took as to that aspect of 
the case. 

The second point taken, which appears 
at first sight to be more serious than the 
other point, is the question as to whether 
the entire proceedings in exesution were 
not in themselves void, having regard to 
the provisions of the Chota Nagpur Tenancy 
Act of 1879, as amended by Act V of 
1908. Tke argument addressed to us in 
short is this. That under section 10 (a) 
of the Act of 1879, as amended by Act V 
of 1903, there canbe no sale by a Court: 
in execution of a dearee of a ratyat’s interest 
in his holding, nor can the same be transfer- 
red after the Act of 1903 came into opera- 
tion save as provided by section 10 (a) 
clause (b). The Act of 1903 came into opera- 
tion on the 4th November 1903, and from 
and after that date the Ast became operative 
as the law of theland. It has been con- 
tended before us that this was a provision 
prohibiting in terms any possible sale by the 
Court of a vazyat's interest in his hold- 
ing after the Act came into operation, and 
that by clause (b) of section 10 (a) in the Act 
of 1879, as amended by Act V of 1903, 
no sale could be effected by a Court in 
execution of a decree where the order for 
sale was passed after the lst January 1903 
and before the 4th November 1903, because 
clause (b) says: “Nothing in this sec- 
tion .shall affect tbe right to execute a 
decree for sala of a holding passed, or the 
terms or condition of auy contract registered, 
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before the 1st day of January 1903.” It 
‘ig contended that this clause kept alive only 
the right of sale in execution of.a decree 
where the order for sale was passed prior to 
the Ist January 1903; but that in every 
other case the Act would come into play 
at once and would affect transactions under 
which rights had been acquired even before 
the Act itself as amended came into opera- 
tion, In support of this argument it was 
also contended that by section 1, sub-section 
(3) of the Chota Nagpur Tenancy Act of 
1903, it was enacted that the provisions of 
that Act’should apply to all cases instituted 
after Act V of 1903 came into 
operation, and, so far as may be, to all cases 
pending before the Act itself became opera- 
tive. Itis argued, therefore, that these two 
sections read together show clearly that in 
every case the Act contemplated that if 
an order for sale of a raiyat's holding was 
passed after the ist January 1903 and 
before the 4th November 1903, that then this 
Act was really to have effect. We do not 
think that these sections are capable of 
the meaning that is contended for. That 
argument, in our opinion, is not sound, because 
we think that Act could not be intended 
to affect a sale cf a vrazyat’s interest 
where the sale had actually been effected 
prior to the amending Act came into 
operation, In this case it' has in fact been 
found that tle sale took place on the 
3nd November 1903 and that the Act 
did not come into operation until 
the 4th November 1903. It would 
be an unheard of construction to put upon an 
Act that it could by its own operation 
defeat ‘the rights of persons which came 
into existence prior to its operation under 
a contract sanctioned by the Court. I 
do not think myself that any such construction 
could be given to the Act, but if there 
be any doubt as to the construction of the 
Act itself, that doubt would seem to be com- 
pletely removed by the provisions of the 
General Clauses Ast of 1899. Clause 8 of the 
General Clauses Act, Bengal Aot I of 1899, 
clearly preserves the right of a purchaser which 
eame into existence prior to the 4th Novem- 
ber 1903. Clause 8 says: “Where this Act, 
or any Bengal Act made after the com- 
mencement of this Act, repeals any enact- 
ment hitherto made or hereafter to be 
made, then, unless a different intention 
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appears, the repeal shall not affect any 
right, privilege, obligation, or liability 
acquired, accrued, or incurred, under any 
enactment so repealed.’ Wethink thatthe 
General Clauses Act would apply, inasmuch 
as the right that was vested in the plaint- 
ifs had accrued and was in existence 
prior ta the Act of 1903 coming into 
operation, and it was not the intention of 
the Legislature that the amending Aot 
should defeat and render void contractual 
rights acquired by persons prior to the 4th 
November 1903, 

We, therefore, agree with the learned 
Judicial Commissioner’s decision in respect 
of both the points which arise in this ap- 
peal and we accordingly must disallow this 
appeal with costs, 


Cuapman, J.—I agree. Some reference has 
been made to the fact that under tlie old 
Code of Civil Procedure the title did not 
yest in the purchaser at a Court sale 
until the sale had been confirmed, It waa 
argued that property cannot be regarded 
as sold until the title vests in the pur- 
chaser. That, therefore, the section of the 
Aet V of 1903 which forbids sales would 
apply in the present case, because the sale 
was not complete until after the 4th Novem- 
ber 1903. However that may be, it is quite 
certain that when the sale took:place on 
the 2nd November 1903 a right of some 
sort certainly did accrue to the person 
in whose favour the property was knocked 
down upon that date at the sale. That 
right would be a right to have the sale 
confirmed, if no application under the Code 
of Civil Procedure to have the sale set 
aside was made within the time allowed 
by the law. The principle which my learned 
brother has referred to would apply and 
unless it is perfectly clear from- the pro- 
visions of the Aot that it was the intention 
to do away with sucha right, it must be 
held that that right subsisted and tkat 
the purchaser at the sale was entitled to 
have his sale confirmed and have the sale 
certificate, although the Aot came into forae 
on the 4th November 1903 before the full 
title vested in the purchasers. x | 


Appeals disallowed, 
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PUNJAB CHIEF COURT. 
Civic APPEAL No. 2781 or 1916. 

H April 17, 1917. 
"Present:—Mr. Justice Shah Din, Chief Judge. 

RAKHA MAL-DzOREE-HOLDER— 

| APPELLANT 
versus 
BALWANT SINGH AND OTHERS— 


JUDGMENT-DEBTORS— RESPONDENTS. 
Execution—-Offerings made at ‘Darbar Sahib,’ Amritsar, 
‘whether personal property of bangahi—Decree against 
deceased bungahi— Attachment. 

Offerings made from time to time by the wor- 
shippers at the Darbar Sahib at Amritsar are the 
personal property of the bungahis and cannot, there- 
fore, be attached in execution of a decree against a 
deceased bungahi. 


Mr. Nanak: Chand, for the Appellant. 

Lala Dharam Das Suri, for the Respond- 

ents. 
: JUDGMENT.—The desision of this Court 
in Oivil Appeal No. 414 of 1916, to which 
-reference is’ made in the third ground of 
‘appeal, is not applicable to the fasts of 
‘this ease, and this has been frankly conced- 
‘ed by the learned‘ Counsel for the appel- 
lant. Further, it is clear that since the 
share of offerings made from time to time 
‘by the worshippers at the Darbar Sahib 
‘which the respondents are entitled to 
receive is their own personal property, and 
‘cannot be treated as property inherited by 
‘them from their father, Tirath Singh de- 
ceased, the deeree-holder has no right to 
attach the: said share accruing after the 
death of Tirath Singh. . 

I accordingly maintain the order of the 
‘District Judge and dismiss this appeal with 
costs. 

; Appeal dismissed. 





CALOUTTA HIGH COURT. 
` APPEAL FROM APPELLATE Decree No. 1628 
i or 1915. i 
July 16, 1917. 
. ' Present: —Mr. Justice Fletcher and 
10:5 5 + Mr. Justice Newbould: 
OHURAMONI MONDAL—Derenpant— 
: ‘ot’ APPELLANT 
versus 
RAJENDRA KUMAR SINGHA axp 
ON HIS DEATH HIS HEIRS AND LEGAL hEPR*- 


SENTATIVES AND OTHERS—ReESPONDENTS. 
Transfer of Property Act (IV of 1882), s. 6 — Action- 
able claim~-Right ie recover money from agent on 
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taking accounts, whether’ transferable—Transferee, 
whether can sue in his own name. 

The rightto recover money, which might be 
found due on taking accounts from an agent, is not 
a mere right to sue within the meaning of section 6 
of the Transfer of Property Act, but is an actionable 
claim which is capable of transfer; and the transferee 
can maintain a suit in his own name against the agent 
for the recovery of such amount as might be found 
due on taking accounts from him. [p. 391, col. 1.j 


Appeal against the deoree of the Additional 
District Judge, 24-Pergannahs, dated the 20th 
April 1918, reversing that of the Munsif, 
4th Court at Diamond Harbour, dated the 
17th February 1914, and remanding the 


case to that Court with certain instructions. 


FACTS of the case appear from the judg- 
ment. ` 

Babu Qunada Charan Sen, for the Appel- 
lant.— The pro forma defendant was the prinesi- 
paland the defendant. No. 1 was bis agent 
and as such the proforma defendant had a 
right to sue defendant No, 1 for accounts. 
The pro forma defendant transferred his 
“right to sue” to the plaintiff in , the present 
suit and the plaintiff sued the defendant No. 
1. The main point in question is whether 
the pro forma defendant's right against de- 
fendant No. 1 is.one which is capable of 
transfer under the law. The pro forma de- 
fendant has the right to sue the agent, who 
is here defendant No. 1, for accounts. The 
present suit is an instanee of the assignment , 
of the right to sue for accounts. Here the 
transferor does not sue. He does not ask 
for accounts. He does not appear ab all. It 
is to be decided whether the plaintiff would 
be, under the circumstances, entitled to a 
decree for accounts against defendant No. 1. 

{Babu Brojolal Ohakravarty,for the Res- 
pondents, referred to Madho Das v. Ramya 
Patak (1).] "IM 

[FLETCHER, J. 416 is an action to recover 
some such sum as may be ascertained.) 

It is an unascertained sum. The right to 
recover the money which might be found 
due on taking accounts from defendant No. 1 
is a mere right to sue within the meaning 
of section 6 of the Transfer of Property Act, 
and is, therefore, not capable of transfer.. Sec- 
tion 6, clause (e), of the Transfer of Property 
Act says: “A mere right to sue cannot be 
transferred." 

[Frzionge, J.— Why is it not an actionable 


claim ? ! 
(^ 16 A. 286; A. W, N: (1894) 84; 8 Ind. Deo, 
(x. 3). 186, i 
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Non-rendering of’ accounts amounts to a 
breach of contract. Section 213, Indian 
Contract Act, says that an agent is bound to 
render proper accounts to his principal on 
demand, so here isa olear breach of contract 
by ihe. agent. It iga suitin the nature ol 
damages, Consequently obviously the plaint- 
iff cannot maintain the suit against defend- 
ant No. 1, 

Babu Brojolal Ohakravarty (with him Babu 
Hiralal Ohakravarty), for the Respondents, 
was not called upon. 


JUDGMENT. 

FLETCHER, J.—This isan appeal by the 
“defendant No. 1 against a decision of the 
learned Additional Diatriet Judge of the 
24-Pergannahs, reversing the decision 
of the Munsif of Diamond Harbour. 
The plaintiff brought the suit to recover the 
amount that might be found due to him on 
taking an account from the first defendant. 
:The plaintiff sued as the transferee of an 
actionable claim that had been transferred 
“to him by the proforma defendant, the pro 
forma defendant having been ‘the principal 
and the defendant No. 1 his agent. The 
case was contested in the Courts below on 
„the question as to whether the right was 
capable of transfer on the ground that the 
right to recover the money which might be 
found due on taking the account from the 
-defendant No. 1 wasa mere right to sue 
within the meaning of section 6 of the 
Transfer of Property Ast, and was, therefore, 
not capable of transfer. The right to call 
.for accounts is moveable property and, that 
.being so, the transfer of an interest in 
that comes within the third section of the 
Transfer of Property Act as the transfer 
of an actionable claim. The only difficulty 
that has arisen in this case has been caused by 
‘the fact thatthe transferor is a defendant 
and that the defaulting agent, the defendant 
No. 1, has got hold of the transferor, so that 


he would not allow his name to be used as. 


a co-plaintiff along with the present plaintiff. 
That, however, does not matter, because I 
am quite clear that the transfer is not a 
transfer of a mere right to sue but is a 
transfer of an actionable claim within the 
meaning of the Transfer of Property Act on 
which the plaintiff can maintain the suit in 
his own name. In my opinion, the judg- 
ment of the learned Additional District Judge 
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is correct. The present appeal, therefore, 
fails and must be dismissed with costs. 
NEWBOULD, J.—I agree. 


Appeal dismissed 


COURT OF THE BOARD OF REVENUE, 
BIHAR anp ORISSA. 
Revenve Petition No. 183 or 1918. 
October 24, 1916. 

Present; —Mr. Maude, Member in Charge. 
LAL BAHADUR LAL AND OTHERS— 
APPELLANTS 
versus 
FAUJ DAR SAHAI AND OTHERS— 
RESPONDENTS. 


i Bengal Estates Partition Act (V B. C. of 1897), s. 82 


—Jethans land—Partition, scope of—Revenue on 
jethans land, whether to be separately assessed. 

Three younger brothers gave their eldest brother 
some land in addition to his own share under the 
name of jethans. These lands were afterwards dis- 


"posed of to others. Theestate being put under partition 


the younger brothers wanted the jethans lands 
assessed and put into the assets of the purchasers, 
who also owned shares in the estate: 

Held, that their prayer could notboe granted, in- 
asmuch as the eldest brother did not get himself 
registered nor had any separate revenue been fixed 
in respect of the. jethans lands, and that what was 
granted was a rent-free tenure which should be 
dealt with under section 820f the Bengal Evtares 
Partition Act [p. 392, col. 1.] 

A revenue partition is concerned onl 
assets or rent payable to the proprietors. 
1.) 

Read a petition received on ‘the 18th 
August 1916 from. Lal Bahadur Lal 
and others, protesting against the .order 
of the Commissioner of the Tirhut Divi- 
sion, dated the 19th July 1916, uphold- 


with the 
p. 392, col, 


‘ing the order of the Collector of Saran, 


dated the 2nd February 1916, in the matter 
of the partition of Mahal Bakura, Pargana 
Goa, Tauzi No. 2327, in the District of Saran. 


Read also a letter No. 992 V, dated the 
18th Ostober 1916, from the Commissioner 
of the Tirhut Division submitting the 
records of the oase, and a report as call- 
ed for by the Board. 

Babu Jeonandan Sahay, for the Appel. 
lants. 

Babu Ganga Pishun, 
ents, 


for the Respond- 
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RESOLUTION.—The facts of this case, 
which : has been heard ‘by the Board on re- 
vision as it is a rather interesting case, are that 
the present estate now under partition was 
held by four brothers. The three younger 
brothers gave the: eldest brother 40 bighas 
or so of Jand in addition to his share of 
4annas under the name of jethans, These 
lands have since been disposed of to others. 
Now that the estate has come under partition 
the three younger brothers or their successors- 
in-interest, being unable to realize anything 
as rent for these lands, want the revenue 
made payable by the purchasers, in other 
words, tkey want the lands assessed and 
put into the assets of the purchasers 
where those purchasers hold shares in the 
estate. They argue that the proprietary 
right passed to the eldest brother. The argu- 
ment is untenable. The elder brother was 
never registered nor made any attempt to 
be registered in respect of those lands, no 
separate revenue was ever fixed for them 
and the whole revenue continued as before 
to .be paid in equal shares by the four paítis. 
Clearly, therefore, what really occurred was 
that ‘the proprietors gave one of themselves 
a rent-free. tenure of these lands. Under 
section 82 these have now been rightly left 
common. It is not clear why the Deputy. 


Collector thought section 82 did not apply.. 


Apparently the fact that the tenure-holder 
takes rent from ratyats confused him. It 
makes no difference. We are concerned in 
the partition only with the assets or rent 
as payable to the proprietors and as far 
as they are concerned, the lands are rent-free, 
An alternative method: would be to leave the 
lands unassessed but divide them among 
the proprietors in proportion to their shares. 
The effect’ would be the same as far as 
ths parties are concerned, and in some ways 
the Board would prefer this method because 
there would be no tendency for the lands 
to be lost sight. of.in' future partitions, 
but it is unfortunately not according to section 
82 the termsof which are precise. 


This petition is accordingly dismissed. 


Petition dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
"SeconD Civit APPEAL No, 308 or 1916. 
August 8, 1917. 
.. . Present; —Mr. Batten, A. J.G. 
MAHADEO: 'AND OTHERS— DECREE- HOLDERS: 
- "APPELLANTS ` 
- versus `` 
GANPATRAO AND ei UDGMENT- 
DEBTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLII, v. 1, 
(0), 0. XXXIV, r. 8,8. 11—Mon tgage-decree—Order refuse 
ing to extend ‘time —Appeal, dismissed—- Appeal against 
final decree—Order refusing to extend time, whether can 
be attacked—Res judicata. ' 

Under Order XLIII, rule 1 (o), of the Civil Procedure 
Code an appeal lies against an order under rule 3 of 
Order XXXIV, Civil Procedure Code, refusing to ex- 
tend time for the payment of the mortgage money. An 
appeal also lies against the final decree which follows, 
as a matter of course, on the order refusing further 
time. But when an appeal has been made against 
the order ind dismissed, in which the question of 
the propriety of extending ‘time has been considered, 
the same point cannot be raised again as a ground in 
an appeal against the final decree. [p. 393, col. 1.] 


Appeal against: the judgment and decree 
of the Divisional Judge, Nagpur, in Civil 
Appeal No. 130 of 1915, dated the lst 
March 1916. ' 

Messrs. , M. Gupta and M. K. Padhye, 
for the Appellants. 

Messrs. M. V. Joshi and S. C. Dutt Chow- 
dhury, for the Respondents 

JUDGMENT.—The 4th ground of appeal 
appears to: have no force whatever. This 
Court decided that it could not interfere 
in revision in favour of the decree-holder, 
because the deeree-holder would have a 
remedy by appealing against the decree, 
if a decree should ultimately be passed 
against the decree-holder under rule 3 
(1) of Order XXXIV. No such decree has 
been passed, and the order in revision by 
this Court has no connection whatever 
with the existing state of affairs. The 6th 
ground of appeal is quite meaningless; the 
Gross- objection was in effect dismissed. 
The remaining grounds of appeal.are to 
the effect that for various reasons the Court 
of first instance should not have refused 
to extend the time fixed for payment by the 
preliminary decree. The order refusing fur- 
ther time was passed on 1Uth October 1913. 
Under rule 1(0) of Order XLIII an appeal 
lay against the order to the Court of the 
Divisional Judge. Ati ‘appeal was made 
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in whish it was contended that the first 
Court had been wrong in refusing to 
extend the time for payment. The appeal 
was dismissed on merits. As a necessary. 
result .of the refusal to.extend time the 
decree .was. made final. .It was originally 
made final in a wrong form, but was ulti- 
mately. corrected into aright form. Against 
the final deoree the judgment-debtors have 
appealed, but the only ground of, appeal 
with which I am concerned is that the 
first Court was wrong in refusing to 
extend time for payment. The learned 
Divisional Judge has refused to reconsider 
this question as it was concluded by his 
Court in the former appeal under Order 
XLIII of rule1 (o). It appears to me that 
tha view taken by the Divisional Judge is 
perfectly correct. The law provides for 
an appeal by the judgment-debtor against 


an order refusing to -extend time for 
payment. An appeal also lies against 
the final decree which follows, as a 


matter of course, on the order refusing 
further time. But when an appeal has 
been made and dismissed in which the 
question of the propriety of refusing time 
has been considered, the same point can- 
not be raised again as a ground of appeal 
against the decree. 

I do not think it would be possible ^ 
to imagine a clearer case of res judicata. ` 


The appeal is dismissed with costs. 


Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Ssconp Civin Arrear No. 431-B or 1916. 
October 5, 1917. . 

Present: —Sir Henry Stanyon, Kt., A. J, O. 
FAKIRA aub RAMJI sons òr PIRAJI— 
DEFENDANTS—ÁPPELDANTS . 

7 : versus 
JASWANTRAJ DAULATRAM MARWADI 
‘— PLAINTIFE— RESPONDENT. 
Registration Act (XVI of 1908), s. 50— Registered 
and unregistered document, priority between-—Notice— 
Burden of proof. 


Whenever a registered decd is set up to sustain a 
title in conflict with the title based upon an unregis- 
tered deed, the Courts are bound to give preference 
to the registerod deed under_ section 60 of the 
Registration Act. [p. 394, col. 1.] 

The benefit of section 50 of the Registration Act, 
however, cannot be taken by any person who takes 
with notice of a prior title under an unregistored 
document. But inthe absence of a clear proof of 
notice, the holder of a registered instrument cannot 
bo deprived of the advantage which registration 
would otherwise give him. [p. 394, col. J.] 

Seth Bondrusa v. Sheoram, 16 C. P. L. KR. 95, relied 
upon. 

The onus lies on the person claiming under an un. 
registered document to establish tho facts necessary 
to exclude the operation of section 50 of tho Regis- 


, tration Act. [p. 394, col. 1.] 


. Appeal against the decree of the Appellate 
Court of the Additional’ District Judge, 
Akola, dated the 29th August 1916. 


Messrs. M. V. Josh and V. V. Ohitale, 
for the Appellants. 
Mr. G. L. Subhedar, for the Respondent. 


JUDGMENT.—The facts material to this 
appeal may be stated very briefly. The 
suit relates to a field—Survey No. 24— which 
originally belonged to one Supdu. On the 
4th August 1900, Supdu being then dead, 
his widow Gajrai and his son Dagdu sold the 
field to Daulatram, the father of the plaintiff, 
for Rs. 45. The area of the field is neatly 
25 acres, but it has been found that owing to 
a series of bad agricultural years which cul. 
minated in the disastrous famine of 1900, 
Rs. 45 was not an inadequate price in that 
year. Daulatram (and after him the plaint- 
iff), being a money-lender, did not himself 
cultivate the field but sublet it to others. 
But before this there was a dispute between 
the vendors and the vendee over possession of 
the field, which resulted in criminal prcceed- 
ings in the year 190] under section 145 of 
the Criminal Procedure Code. The vendee's 
possession was then maintained, and there- 
upon the vendors attorned to him and gave 
him the unregistered kabulcyats Exhibits P-2 
and P 3 as his sub-lessees. For 1903, 1904, 
1905, the land was sublet to one Sakharam; 
ior 1906 and 1907 it was! sublet to one of 
the vendors, Gajrai; for 1908 it was let to one 
of the vendors, Dagdu, and to Sakharam; for 
1909 it was sublet to Ramsingh. At the 
end of 1908 Dagdu died, leaving a widow ' 
named Salu and two minor sons Ukarda and 
Sukdeo. lt was at this point that the two | 
defendants, who are brothers and Kunbis by 
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caste, came on the scene. They obtained a 
deed of sale of the said field from Salu, who 
purported to act as the guardian of her minor 
sons, aud they took possession of the field 
‘in pursuance of their deed which is dated 
the 16th February 1909. On the 3rd July 
1912 the plaintiff lodged the suit out of which 
this appeal has arisen claiming possession of 
the said field from the defendants. The 
Courts below have given the plaintiff a desree 
and the defendants have, therefore, made this 
second appeal. There is only one point call- 
ing for consideration in the appeal, but this 
is a point upon which, in my opinion, this 
appeal must succeed. The plaintiff’s sale-deed 
of 1900, Exhibit P-1, is an unregistered docu- 
ment. The defendants’ sdle-deed of 1909, 
Exhibit D-1, is a registered document. The 
Courts below appear to have entirely over- 
looked the’ provisions of section 50 of the 
Indian Registration Act. [t is true that the 
defendants did not plead in so many words 
that under this section their deed has a prior- 
‘ity over the deed of the plaintiff. But the 
enactment is there, and wherever a regis- 
tered deed is set up to sustain a title in 
conflict with the title based upon an un- 
‘registered deed, the Courts are bound to obey 
the law. The Indian Courts, being Courts of 
- equity and good conscience as well as Courts 
of law, have appended to this section an 
equitable’ relief based upon the doctrine of 
motice, and it is now well established that 
the benefit of section $0 of the Registration 
Act cannot be taken by any person who takes 
with notice ofa prior title under an unre- 
gistered document. 
Court in Seth Bondruea v. Sheoram (1), in the 
absence of clear proof of notice, the holder of 
a registered instrument shall not be deprived 
of the advantage which registration would 
otherwise give him. Therefore, in this case, 
it lay on the plaintiff to plead that, by pre- 
vious notice of- his unregistered title, tne de- 
fendants were disentitled to priority under 
Section 50 of the Registration Act. No such 
„plea was ever put forward on behalf of the 
‘plaintiff, and, therefore, no issue was framed 
on the point. The onus lay on the plaintiff 
to establish the facts necessary to exolude 
.the ‘operation of section 50 of the Registra- 
tion Act. From the facts already stated it is 
clear that for most of the period between 
the dates of the plaintiff’s purchase and the 
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date of the purchase made by, the defendants 
the field -was possessed and cultivated by the 
plaintiffs vendors and. was actually in the 
possession of the legal representatives of those 
vendors in 1909, when it was sold and de- 
livered into the possession of the defendants. 
It is impossible, in the face of these cireum- 
Stances, to hold that, when,they made their 
purchase in February 1909, the defendants 
had such notice of the prior unregistered 
title of the plaintiff as would disentitle them 
to the benefit given to their registered deed 
by section 50 of the Registration Act. The 
plaintiff is not entitled to a remand for the 
purpose of enabling him to plead and prove 
the notice which would give: him equitable 
relief against the provisions of the Statute 
Law. He has been represented throughout by 
legal advisers and should have pleaded 
notice at the hearing in the first Court. On 
the record as it stands, the defendants’ sale- 
deed is entitled to priority. Therefore, this 
appeal is allowed. The decrees of the Courts 
below are reversed, and the plaintiff’s suit 
is dismissed. He must pay and: bear the 
costs in all three Courts. 


Appeal allowed. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 162 
or 1915. : | 
July 17, 1517. 
Present;—Sir Edward Chamier, Kr., Chief 
^ Justice, and Mr. Justice Roe. 
B SAKHI CHAND-—DECREE-HOLDER— 
APPELLANT r 
versus 
Raja KALANAND SINGH AND OTHERS— 
JUDGMENT- DEBTORS— RESPONDENTS, 


Civil Procedwre Code (Act V of 1908), O. XXI, r. 90 
—JBEuwecution—8Sale, application to set aside—Irregula- 
rity—Under-valuation, effect of —Fraud, 

It is seldom safe to infer that any inadequacy in 
the price realised at an auction is due to under. 
valuation in the sale proclamation. Bidders for 
property put up for sale in the execution of decrees 
make themselves acquainted in other ways with the 
value and price of the property and it is seldom that 
they rely on the statements contained inthe sale 
proclamation. But where property has heen put up 
for sale valued ata sum far below its'real value and 
that property has been sold also for an absolutely 
inadequate price and no explanation is forthcoming 
to account for the lowness of price realised, it ig 
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possiblein some cases to infer that the inadequacy 
of the price was due to the under-valuation of the 
property. .[p. 396, col. 1.] 


.Per Hoe, J.—In cases in which ‘a property is 
knocked. down to a decree-holder in the absence of 
other bidders, an under-valuation is almost invariably 
a cause of serious prejudice to the jüdgment-dobtor. 
(p..396, col. 2.] , 

Where it is clearly proved that in consequence of 
the fraudulent under-valuation of the property in the 
sale proclamation the decree-holder has secured the 
property at a price farbelow, its real value, justice ro- 
quires that the sale should be set aside. Lp. 396, col. 2.5 

- Appeal from a decision of the Subordi- 
nate Judge, Bhagulpur, dated the 29th 
Marah 1915... 

Mr. Naresh Chandra Sinha, for the Appel- 
lant. ; 

Mr. S. N. Palit, for the Respondents. 

Dx JUDGMENT. 

OnawiER, C. J.— This is an appeal against 
an order of the ‘Subordinate Judge of 
Bhagalpur, dismissing an application to 
have the sale of an orchard and some 
house: property in Bhagalpur set aside on 
the ground of material irregularities com- 
mitted in the publication and conduct of 
the sale and loss alleged to have resulted 
therefrom. Thedecree-holders held a decree 
for about Rs. 2,000 against the judgment- 
debtors. In execution of that decree they 
applied for the attachment and sale of the 
orchard, measuring about 7 bighas, which 
they valued in their application at Rs. 300, 
and house property in the town of 
Bhagalpur on the bank of the river which 
they valued at RBs. 1,900. The orchard 
was ‘ultimately sold to the decree-holders 
for Rs. 525, they being the only bidders 
at the sale, and the house property was sold 
for Rs. 8,000 to another person. 

lt appears that when thé properties had 
been attached, the decree holders went to 
the Court and stated that the house pro- 
perty had been sold in execution of an- 
other decree and that proceedings were 
pending to have that sale set aside, and 
they prayed that for the present the sale 
of the house property should be put off. Their 
prayer was .allowed and the Court proceed- 
ed to sell the orchard alone. On Novem- 
ber 6th, 1918, the judgment-debtor put in 
a petition complaining of the action of the 
decree-hclders in asking for the sale of 
the house property as well as the orchard 
and stated ‘that the crchard was worth 
Rs, 16,000. On that petition the Subordi- 
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nate Judge made an order, “Gx 20th Dacem- 
ber 1913 for disposal; inform decree-holders". 
But the petition seems to have been taken 
up by the Subordinate Judge two days 
later, that is, on November 8th, and with- 
out ‘waiting for any evidence as to the 
value the Subordinate Judge fixed January 
5th, 1914 for the sale of the orsbard and 
directed that the value to be entered in 
the sale proclamation should ba Rs. 500. 
How he arrived at that figure it is not 
elear. The property was valued at Rs. 300, 
and was purchased by the decree-holders 
for Rs. 525. 


It has been suggested that the judgment- 
debtor is responsible for the under-valuation 
of the property inasmuch as he did not 
prosecute the petition objecting to the 
valuation. It appears that the judgment- 
debtor’s petition was ultimately disallowed 
on March 28rd, 1914. The Subordinate 
Judge had already on November 8th disposed 
of the question of the value of the property by 
directing that the orchard should be valued 
at Rs. 500. It is clear that the Subordinate 
Judge failed in his duty. There were mate- 
rials before him on which he could not pos- 
sibly have come to the conclusion that the 
property was worth only Ha. 500. There was 
before him a bond in which half the grove 
had been given as security for a sum of 
Rs. 735 odd. From this it would appear 


that the whole orchard could not have 
been worth less than Rs. 2,500. The 
Subordinate Judge in disposing of the 


petition of the judgment-debtor after confirm- 
ation of the sale says:— It must be 
conceded that the values given in the sale 
proclamation were much below the real 
prices and so far us the orchard is con- 
cerned, the value fetched at the sale was 
certainly inadequate and the judgment. 
debtor may be said to have suffered loss. 
But there is nothing whatever to show 
that loss was due to the fact of under. 
estimating the value in the sale proclama- 
tion. Not a single witness has been 
called to prove that he was misled by 
the sale proclamation and that he was ready 
to purchase the property ata higher price 
but for the estimate in the sale procla- 
mation. So that no ground has been made 
out for setting aside the sale of the or- 
ghard,” 
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My own opinion is thąt it is seldom 
safe to infer that any inadequacy in the 
price realised at an auction is due to 
under-valuation in the sale proclamation. 
Bidders for property put up for sale in 
the execution of decrees make themselves 
acquainted in other ways with the value 
and price of the property and it is seldom 
that they rely on the statements contained 
in the sale proclamation. But where pro- 
perty has been put up for sale valued at 
a sum far below its real value and that 
property _ has been sold also for an absolutely 
inadequate price and no explanation is 
forthcoming to account: for the lowness of 
price realised, it is possible in some cases 
to infer that the inadequacy of the price 
was due to the under-valuation of the pro- 
perty. That was done in the case of 
Saadatmand Khan v. Phul Kaur by 
the District Judge of Farrukhabad and his 
view was affirmed by their Lordships of 
the Privy Council, see Saadatmand Khan 
v. Phul Kuar (1). Inmy opinion the differ- 
ence between what may be regardedas a 
fair value of the orchard and the price 
paid by the decree-holder at the sale is 
so glaring that it is difficult to resist the 
conclusion that the inadequacy of the price 
resulted from the tnder-valuation of the 
property. In my opinion the sale of the 
orchard should be set aside. If the sale of the 
orchard is set. aside, it almost follows as a 
- matter of course that the sale of the 
house property also must be set aside. 
The desree-holders valued the house property 
at Rs. 1,500, it fetched Rs. 8,000 butaccording 
to the evidence adduced by the judgment- 
debtor which has not been in any way 
contradicted by tne decre’-holder or the 
auction-purchaser, the house property was 
worth & great deal more than Rs, 8,600. 

In this instance also the Subordinate 
Judge failed fo do his duty. He made no 
effort whatever to find out the value of 
the property. He contented himself with 
accepting the value put forward by the 
decree-holder, and it is difficult to believe 
that that value was honestly given. The 
circumstance that this property had been 
sold in execution of another decree quite 
recently should have made the Subordinate 
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Judge specially cautious in putting that 
property up for sale. The fact that the 
property had been sold would be generally, 
known, and under-valuation of this kind 
might easily be attributed to the fact that 
it had been sold in the other case. : 

In my opinion it is clearly proved that 
the house property was sold at a figuré 
much less than the real value and I think 
it’ is a fair inference that this resulted from 
the under-valuation in the sale proclamation’ 
but apart from that this property, as I 
have already said, should not have beeü 
sold at all. For these reasons I would 
set aside the sale of the house property 
and allow the appeal and set aside the 
sale of both properties. I would make no 
order as to costs of the appeal on account 
of the conduct of the judgment-debtor. 

Rot, J.—I agree. I would add only that 
in cases in which a property is knocked 
down to a decree-holder in the absence of 
other bidders an under-valuation is almost 
invariably a cause of serious prejudice to 
the judgment-debtor. It has been in my 
experience & common practice, right or 
wrong, of Courts in the Mufassil to grant 
permission to the decree-holder to bid only 
on condition that bis first bid is to be the 
amount at which the property is valued. 
It follows that in order to obtain property 
at a wholly inadequate price decree-holders 
are tempted to fraudulently under-value it 
in the sale proclamation, When a fraud 
of this description has been clearly brought 
home to a decree-holder and it is shown 
that in consequence of the fraud he has 
secured property at one-eighth of its real 
value, common justice requires that the sale 
should be set aside. 

Appeal allowed. 
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PATNA HIGH COURT. 
Seconp Civi, APPRALS Nos. 1134 To 1148 or 
1916. 
June 18, 1917, 
I'resent:—Mr., Justice Atkinson and 
Mr. Justice Jwala Prasad. 
DILAN SINGH AND 0OTHERS—- 
PLAINTIFFS—À PPELLANTS 
versus 
CHOA SINGH AND oTHERS— 


DEFENDANTS— RESPONDENTS. 

Limitation, commencement of— Suit for declaration 
and khas possession— Record of Rights, wrong entry 
in—Appeal, second —Tindéug of fact mot based on 
reasonable consideration of evidence, whether binding. 

Plaintiffs sued for a declaration that the lands 
in dispute were their zerait Jand, and asked that 
they be given khas possession, and incidentally 
prayed that it be declared that the entry in the 
Record of Rights recording the defendants as occu- 
pancy raiyats in respect of the lands in dispute was 
incorrect: . 

Held, that the period of limitation in respect of 
the suit commenced to run from the date of the 
final publication of the entry in the Record of 
Rights. "p. 398, col. J.] 

A finding of fact which has not been arrived at 
after a fair, honest and full consideration of the 
evidence on the record is not binding on the High 
Court in second appeal. [p. 398, col, 2.] 


Second appeal from a decision of the 
District Judge, Darbhanga, dated the 7th 
April 1916, confirming that of the Munsif, 
Darbhanga, dated the 30th September 4945, 
' Mr. Fakhruddin, K. B., for the Appellants, 

Mr. Kailashpati for Maulvi Mustafa Khan, 
for the Respondente, 

JUDGMENT,—'The plaintiffs in these 
eases originally instituted 13 suits in the 
Court of the Munsif of Darbhanga. Four 
suits, to wit 842, 843, 845 and 854 were 
cognizant with the claim of the plaintiffs 
that the lands in dispute covered by 
these suits fell within the plaintiffs! patti 
and not within the patiz of the second party 
defendants, who are the maliks of a patti 
adjoining that of the plaintiffs in Mauza 
Madanpur. In respect of Original Suits 
Nos. 842 and 854, no appeals were presented 
to the learned District Judge; but there were 
appeals in respect of Suits Nos. $43 and 845. 


The sole question in these two cases out of 
which Second Appeals Nos, 1134 and 1135 
‘ariseis: within whose patti dothe lands cover- 
ed by thesa two suits fall? Are they within 
the plaintiffs’ patit or are they within the patti 
af the second party defendants? 
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The Munsif dismissed these two suits of 
ihe plaintiffs on the ground that the Com- 
missioner, who was sent out to enquire and 
report, was unable to trace the property in 
question as being within the plaintiffs’ patti, 
On appeal the learned Judge gave these two 
cases & very scant consideration. He wholly 
disregarded the Commissioner’s report and 
declined to discuss it. There does not 
appear to us to have been a fair consideration 
of the plaintiffs’ appeal in respect of these two 
suits, viz, Original. Suits|Nos. 843 and 845, 
&nd in diveeting the issues whieh we intend 
to send down to the lower Appellate Court 
for consideration, we would ask the lower 
Court to ascertain whether the plots of land 
covered by Suits Nos. 843 and 845 fall within 
the patti of the second party defendants or 
whether they fall within the patti of the 
plaintiffs, 

Out of the remaining suits there were 
appeals in eight other cases. There was no 
appeal in Suit No. 848 but there were appeals 
in Suits Nos. 841, 844, 846, 847, 849, 852, 
851 and 853, In these suits the plaintiffs asked 
by their prayer in their plaint that the lands 
to which these suits were referable should be 
declared to be their zerait and that they be 
given khas possession; and incidentally that 
it be deelared that the entry in the Record of 
Rights recording the first-party defendants as 
oceupaney razyats in respect of these lands 
was incorrect, 

“The issue which was set out prominently 
for consideration was, whether the lands in 
these suits were the zeraié lands of the 
plaintiffs or whether they formed the ocou- 
pancy holdings of the first party defendants. 

The plaintiffs alleged that the lands were 
their zerait lands and that at the partition 
which took place in 1896 the lands were 
described in the batwara khasra papers as 
their zerat lands. 


The learned Munsif sentout a Commis- 
sioner to report froma comparison of the 
lands in suit with the bofwara khasra, and 
the Commissioner reported that the lands 
covered by these suits were the zerait lands 
described as such in the batwara khasra, 
that they fell within the paff; of the plaint- 
iffs and that having once been serait that 
status could not be lust unless title by 
adverse possession had been satisfactorily 
established. The learned Munsif held that 
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the lands were the zerait lands of the plaint- 
iffs and gave them a decrée accordingly. 

An appeal was then preferred from the 
decision of the learned Mansit by the defend- 
ants; and the learned Judge on appeal 
seems to have tried the case in a most 
unsatisfactory manner. 

The learned Judge in the first place 
disregarded entirely the ‘finding of fact 


arrived at by the learned Munsif that the | 


lands were the zerazt lands of the plaintiffs, 
which finding was arrived at upon the most 
satisfactory evidence thatcould be adduced, 
namely, the batwara khasra and the report 
of the Commissioner after inspection. 

in addition to their claim for a declaration 
that the lands were their zerait the plaintiffs 
also asked that, in the event of their being 


held not entitled to such a declaration, the, 


lands in suit might be assessed with a fair 
and equitable rert. That aspect of the case 
has been wholly disregarded by the lower 
Appellate Court. Thelearned Judge thinks 
that because the plaintiffs have come just 
beforetheexpiry of twelve years from the date 
of publication of the Record of Rights to 
establish their title to a declaration that the 
lands in suit were their zerazt, they are barred, 
from asserting their title. 

The learned Munsif held that the period 
of limitation ‘commenced to ran from the 
the Record of Rights which was published on 
the 14th December 1906; that the plaintiffs 
had come for redress within twelve years, even 
though it be twelve years but one day; and that 
their claim was, therefore, not barred in point 
of law. 

The learned Judge has held that this is 
not the point of time from which the period 
of limitation commenced to run; but the 
learned Judge gives us no date upon which 
we could hold that the period of limitation 
began to run from a date other than the date 
of the final publication of the Record of 


Rights. 


We agree with the learned Munsif that the 
period of limitation commenced to run from 
the date of the entry in the Record of Rights 
when the title of the defendants was pro- 
claimed as occupancy ratyats in respect of 
the landa which the plaintiffs claim to be their 
zeratt. The plaintiffs came within time to 
have their rights: declared: The learned 
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Judge has devoted very scanty attention to 
the questions arising for decision in “these 
suits and we think that his judgment is un- 
satisfactory and cannot be allowed to stand. 
The learned Judge also holds that the entry 
in the Record of Rights has not been rebutted. 
lt is contended on bebalf of the first party 
defendants. that this is a finding of fact so 


unequivoeal and certain that we are 
bound by it. We would be bound by 
the finding of fact if that. finding of 


fact had been arrived at after a fair, honest 
and full consideration of the evidence before 
the learned Judge, but we think that that 
finding of fact has not been arrived at after 
a full and careful review of the evidence, 
and we are, therefore, entitled to say that in 
point of law the finding of fact is so unsatis- 
factory that it cannot stand and we think 
that the plaintiffs have not received from 
the Judge a judgment of the nature to which 
they were entitled in point of law. In the 
case of Mubarak Hussain v. Syed Shah Hamid 
Hussain (1) Mr. Justice Mullisk and I were 
not satisfied that the lower Appellate Court 
had applied its mind to the evidence before 
it. It appeared to us that there had been 
injustice done to the parties in that case by 


‘the Court's failure to weigh.all the evi- 


dence before it, and we, therefore, felt our-: 
selves compelled and coerced to remand :the 
case to the lower Appellate Court for retrial. 


_ In the present case we think that the decision 


of the learned Judge is not a decision arrived 
at after a fair and reasonable consideration 
of the evidence before him and as such it 
cannot be allowed to stand. 

Accordingly we shall set aside the: judi: 
ment and order of the lower Appellate Court. 
We shall retain the case in this Court and 
send down the following issues to the lower 
Appellate Court for re- -consideration and. de. 
cision:— 

With regard to Original Suits Nos. 843 and 
845, the lower Appellate Court is directed to 
determine whether the lands covered by these 
two suits fall within the.patti of the plaintiffs 
or whether they fall within the patti of the 
second party defendants. f 

With regard to Original Suits Nos. 841, 
844 8406, 847, 849, 851,552 and Sasa lawer 


(1) 38 Ind. Cas. 809, JP. UW. 188; 2 E. by i 
8; (1917) Pat, 308. 
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Appellate Court is directed to consider and 
decide the following issues: ; 

(1) Are the lands covered by these suit 
the zerait lands of the plaintiffs? 

(2) Have the defendants in these suits ac- 
‘quired occupancy rights: in the lands covere 
by these suits? ` y 

If the answer to Issue No. 2 is in the affirma- 
tive, the Court will proceed to fix a fair and 
‘equitable rent in respect of these lands to be 
paid by the‘first party defendants to the plaint- 
ffs. ] 

We wish to make one more observation in 
addition to what has been said above. The 
learned Judge has laid great stress upon 
Exhibit E. Exhibit E is a judgment in a seo- 
tion 103A ease and is referable only to the 
lands covered by Suit No. 853, but the learned 
Judge has apparently adopted it as the stand- 
ard of evidence applicable to all the cases. 
We think that the learned Judge has acted 
erroneously in placing reliance upon Exhibit 
E for the purpose of his decision in all suits. 

The lower Appellate Court is requested to 
return its findings upon the issues enumerated 
above together with the record to this Court 
for final disposal of these appeals. 

Costs of this hearing will abide the result. . 


Cases remanded. 


^ 


f PATNA HIGH COURT. 

APPEAL FROM OIGINAL Decree No. 208 or 1915, 
so: . June 28, 1917. : 
Present:— Mr. Justice Mullick and 

Mr. Justice Jwala Prasad. 
JADAB LAL-—PLAINTIFF—A PPELLANT 
* " versus 
Sri Sri DEBI LAL SiNGH AND orBERS— 
PrincipaL DEFENDANTS,AND THE 
SECRETARY or STATE—Pro forma 


DEFENDANT— RESPONDENTS, 

Tenure, heritable and itramsferable— Police jagir in 
Zemindari of Pachete, nature of—Hxecution—Sale, lw 
applicable to—Intention of parties- -dale of jagir—Suit 
of jagirdar dismissed—Subsequent jagirdar, whether 
competent to sue—Res judicata. . ‘ 

The Police jagirs in the Zemindari of Pachote are 
hereditary, subject to the condition that it is compe- 
tent to the representative of Government to dismiss 
the heir of the last Jagirdar and to appoint, if neces- 
sary, even an outsider, but till the Collector exercises 
his option the customary rule of inheritance must 
operate. Where the Collector does not exercise his 
power of appointment and allows the rule of succes. 
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' sion to take its course, particularly where he actually 


withdraws his right of nomination, the heir of à 
jagirdur can take only what the jagirdar had. But 
where the Collector does step in to exerciso his 
power of nomination and dismisses a lineal heir, 
the new appointee succeeds not as an heir but so to 
speak by vis major. [p. 402, col. 1; jp. 408, cols. 1 & 2.] 

A Police jagir in the Zemindari of Pachete was sold 
in execution of a decree for arrears of rent. The 
heir of the judgment-debtor, the succeeding jagirdar, 
objected to the sale, bub his objection was overruled. 
Subsequently he brought a suit to set the sale aside 
but the suit was dismissed as barred by limitation. 
His heir again brought a suit for possession of 
the jagir: : f 

Held, (1) that ther jagirdar who held the jagir at 
the time of the sale represented the whole jagir, and 
that by the sale it passed to the purchasers so that 
nothing was leftto which the plaintiff could lay 
claim; .[ p. 402, col. 2.) ^ : 

(2) that the plaintiffs claim was barred by the 
doctrine of ves judicata by reason of the dismissal of 
the "i and suit preferred by his father, [p. 402, 
col, 2, ! 

Whena sale is held the rights of the parties are 
fixed with reference to the state of the law at that 
time, and any subsequent interpretation will not 
operate toaffectthe results of that sale, [p. 402, col. 2.] 

In every sale what matters is what the Court 
intends to sell and what the auction.purchaser 
intendsto buy.  [p. 402, col. 2.] 


Appeal from a decision of the Subordinate 
Judge, Purulia,dated the 21st November 1914. 

Mr. Abani Bhushan Mukerji, for the Appel- 
lant. j : 

Messrs. Sivinarain Bose and Naresh 
Sinha, for the Respondents, 


JUDGMENT, 

Mutticx, J.— This suit was instituted by 
Chandra Mohan Singha Thakur, son of Surja 
Narayan Singh Thakur, on the 31st January 
1912 against the following defendants: 
(1) Debi Lal Singha Deo, son of Raja Nilmani 


Singha Deo of Pachete in the District of 


Chandra 


. Manbhum. 


(2) Jyoti Prasad Singha Deo, son 'of Hari 
dni Singha Deo, a zeméndar of Manbhum, 
and, 

(3) The Secretary of State for India in 
Council. 

During the pendency of the suit Chandra 
Mohan Singha Thakur died and his son Jaday 
Lal Singha was substituted as plaintiff. 

The suit is for recovery of possession of 
three mouzas, named, Jori, Tari and Het Jori 
which are described in the plaint as a Govern. 
ment Police jagir property. It appears that 
a suit for rent.was brought in 1859. by the 
Rajah of Pachete against Kinu Singha, the 
holder of the jagir, for arrears of 
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rent whioh had accrued in respect of these 
mauzas during the period when Mahakum 
Singha, father of Kino Singha, held the 
jagir and a decree was made in favour of the 
Raja on the 13th March 1861. For some 
reason, which has not been fully disclosed, 
execution proceedings on the decree were 
stayed by the Collector from 1852 to 1876. 
There are, however, indications in the record 
that during this period the jagir was under 
attachment by the Collector under the pro- 
visions of the Civil Procedure Code of 1877, 
and consequently the execution of the decree 
could not proceed in the Civil Court. The 
attachment was released in or about 1876 
when the decree-holder again applied for 
execution, 

On the 29th March 1876 Surjan Singha, 
the son of Kinu Singha, filed an objection to 
the effect thas the jagir was inalienable; that 
for arrears due from Mahakum no decree could 
be made against Mahakum’s son Kinu; and 


that in any event while the jagir was in ihe: 


possession of Surjun as jagirdar, no sale could 
take place for arrears which were not due 
from him. That objection was rejected on 
the 15th August 1877, the sale was held in 
due course and a certificate issued to the 
auction-purchaser, the Raja, on the 21st 
November 1878, 

In April 1879 . the Raja settled the mawzas 
with one Kirti Choudhury, who sold them to 
defendant No. 1 on the 6th Falgun 1295, B. S., 
corresponding to the English year 1888. 
Surjun Singha, however, was not satisfied 
and we find that on the Sth March 1888, he 
instituted a regular suit against Raja Nilmani 
Singha for recovery of the property. That suit 
was dismissed on the 25th August 1881. 
There was an appeal to the High Court, which 
also was dismissed on the 8th August 1882. 


It is not clear what was the precise date 
of Surjun's death, but.it is admitted by the 
defendants that ab or about 1900 Chandra 
Mohan was appointed jagirdar by the Deputy 
Commissioner of Manbhum. Shortly after 
that, he by some means succeeded in getting 
the Deputy Commissioner to depute a peon 
to deliver possession of the mouzas in suit to 
him by beat of drum and the finding of the 
lower Court is that he realised rent from a 
few tenants; but the Deputy Commissioner’s 
order was set aside by the Commissioner on 
the ground that the Deputy Commissioner 
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was not competent to make any delivery of 
possession. In 1902 Chandra Mohan again 
applied to be put in possession, but he was 
directed to sue in the Civil Court. He 
thereupon brought the present suit in 1919. 


Defendants Nos. land 2 have each filed 
separate written statements, while defendant 
No. 8, the Secretary of State for India in 
Council, does not enter appearance. 

The following issnes. will indicate the 
nature of the contest in the Trial Court: — 

1. Has the plaintiff any cause of action 
for this suit? 

2. Is the plaintiff's suit barred by the 
general and special law of limitation? 

3. Is the plaintiff's suit barred by the 
principle of res judicata? : 

4. Are the properties in suit Police jagir 
as alleged in the plaint and is there any 
restriction on sale of such property? 

5. Had the plaintiff’s father a life-interest 
only in the property in suit? 

6. Are the properties in suit inalienable 
and is the sale mentioned in paragraph No. 5 
of the plaint illegal and not binding against 
the plaintiff? 

7. Has the plaintiff any right to the pro- 
perty in suit and was he ever in possession 
of them ? 

Are the allegations of possession and dis- 
possession as stated in the plairit.true? 

& Is the plaintiff entitled to the relief 
sought? 

The learned Subordinate Judge came to 
the conclusion that although there was no 
patta or kabuliyat to show the inception of 
the tenure and its incidents, there was evi- 
denca, both oral and documentary, which 
identified it as a tenure created for Police 
purposes at a period anterior to the Decennial 
Settlement. The learned Subordinate Judge 
is of opinion that the jagirdar was not an 
officer holding the land inlieu of wages 
but a grantee of and to which a condition 
of service was attached; that the incidents 
of the tenure are analogous to those of a 
similartenurein the samezemindart which was 
the subject-matter before their Lordships of 
the Privy Council in the case of Nilmoni 
Singh Deo v. Bakranath ‘Singh (1); that 
Surjun Singha represented the entire tenure 


(1) 9 0. 187; 91. A. 104; 5 Shome L. R. 63; 4È 
P. ©. J. 835; 4 Ind. Deo, (x. s.) 777 (P.O) "85 
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in 1878; that the sale passed not his right, 
title and interest but the. whole tenancy 
itself, and that nothing remains for which 
the plaintiff’ can now sue. The learned 
Court also finds that Surjun Singha’s suit 
of 1880 to set aside the sale, which was 
dismissed on the ground of limitation, estops 
by the rule of res judicata Surjun Singha’s 
successor, namely, the plaintiff, from recover- 
ing the property which passed by the sale. 

The plaintiff now prefers the present 
appeal in forma pauperis, 

Now the first question that arises is, what 
is the nature of the tenure? In the plaint 
the case made is that it was a life tenure 
held in lieu of wages and that no jagirdar 
is bound by the private alienation of his 
predecessor. It was contended, therefore, 
that adeoree for rent due from Mahakum 
could not be made against Kinu and cer, 
tainly no sale held in 187&, when Surjun bad 
succeeded as jagirdar, could pass any title to 
the auction-purchaser, 

Now the reply to this is that the present 
plaintiff, who has been substituted in the 
place of his father Chandra Mohan, is not a 
jagirdar at alland that he is not competent 
to maintain the suit. 


This jagir was formerly situated within 
the District of Birbhum, from which it was 
separated in 1805 upon the formation of the 
Jungle Mahal District of which the present 
District of Manbhum was once a part. Re- 
gulation XXIX of 1814 recites the incidents 
of certain Police and ghatwald tenures and 
enacts rules as to their devolution, sale and 
management. It has not been seriously 
denied that the tenure now in suit before us 
is analogous in nature to the ghatwali tenures 
to which the Regulation above referred to 
applies. That is the footing upon whish 
the trial appears to have proceeded before 
the learned Subordinate Judge and although 
before us the respondents at first somewhat 
faintly attempted to maintain that the plaintiff 
had not shown that the tenure was analogous 
to the Birbhum ghatwalé tenures referred to 
in Regulation XXIX of 1814, it was eventually 
admitted that the principles applied by their 
Lordships of the Privy Council in Nilmoné 
Singh. Deo v. Bakranath Singh, (1). must, 
ag far as possible, be applied alsoin this case. 
Therefore let us see what the position is upon 
the footing of the case made in the plaint. If 
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the terure was a life tenure held in lieu of 
wages, obviously it could not be héreditary, 
for the very principle of sucha tenure is 
that the person entrusted with the power to 
appoint each successive jagirdar must be 
left free to appoint whomever he likes, It 
would be a mistake to say that such a tenure 
could be heritable in the sense that it would 
pass by the ordinary rules of descent accord- 
ing to Hindu or Muhammadan Law. Such 
a tenure would only pass to the person 
whom the authority capable of appointing 
a jagirdar did in fact choose to appoint. 


In the present case it is admitted that 
the power of appointment rests with Govern- 
ment and, therefore, until appointed a jagirdar 
by the Deputy Commissioner, who is the 
representative of the Government, the plaintiff 
acquired no title whatsoever to hold the 
lands constituting the tenure. He could 
not plead heritability as a title for pos- 
sessing those lands, for the tenure would 
not be heritable in the ordinary sense of 
the term and the Deputy Commissioner 
alone would be competent tc give a valid 
title for the recovery of the villages. Realising, 
therefore, his difficulty in supporting the 
case which was made in the plaint the 
learned Vakil for the appellant has fal- 
len. back upon the pósition that this is a 
tenure burdened with a condition of service 
and heritable, although the line of inheritance 
may not be strictly one which is allowed 
by Hindu Law; .in other words that the 
tenure is heritable so far as custom permits, 
He contends that in the present case the 
tenure is governed by primogeniture op 
possibly by a rule that the member most 
fitted to perform the duties is entitled 
by law to succeed.and that this immemorial 
rule or custom entitles the present plaintiff 
to step into the shoes of Chandra Mohan 
in the same manner as he in his turn 
was entitled tostep into the shoes of the 
previous Jagirdar. It may be conceded 
that it js not at first sight quite olear 
whether their Lordships of the Privy 
Counsil in Nelmont Singh Deo v Bakranath 
Singh \1), above cited, viewed ihe tenure 
as one held in lieu of wages which was not 
heritable. There are expressions in the 
judgment of. the Deputy Commissioner, 
which ‘was the Court which tried the suit in 
the first instance, which their Lordships 


402 
JADAB LAL V. DEBI LAL SINGH. 


have quoted in the course of their judg- 
ment and which might lead to the impres- 
sion that their Lordships were inclined to find 
that the jagir was a life tenure held in. lieu of 
wages. But on the whole .upon a careful 
reading of their Lordships’ judgment, I 
think the finding is that it was a tenure, 
held on a condition of service heritable, 
transferable and permanent till such time as 
the Collector representing the Government 
chose to exercise his discretion for the dismis- 
sal of the jagérdar. As soon as the Col- 
lestor chose to exercise the powers which 
were vested in him the rule cf succession 
and transferability ceased to operate and 
the appointee of the Collector .was entitled 
to step in and claim the jagir free of 
incumbrances and , alienations created 
and made by his ` predecessors with- 
out the consent of Govérnment. In 
the judgment of their Lordships arrears 
cf rent wich accrued during the life 
of one jugirdar could not be recovered 
by the sale of the jagir in the time of 
his successor, because such a course would 
deprive the  jagérda? appointed by the 
Collector’ of the means of sustenance 
necessary for carrying on his duties which 
was one of the conditions of the tenure. 
lf, therefore, which in my opinion seems to 
be the correst view, the jagir now in 
question is a tenure granted to the pre- 
decessors of the plaintiff with a condition 
attached that they would perform certain 
public Police duties, then the question arises 
whether Surjun Singha at the time that he 
lost his suit in 1881 did or did not re- 
present the plaintiffin the fullest capacity. 
The learned Vakil for the appellant urges 
strongly that  Surjun Singha did not, 
that all that passed by the sale of 1878 
was only the right, title and- interest of 
Surjun Singha and that the sale could 
not affect the rights of Surjun Singha’s 
successor to recover the jagir lands. Their 
Lordships of the Privy Counsilin Bakra- 
nath’s case (1) have, in my opinion, held that 
the Police jagirs in the zemindari of Pachete 
are hereditary subject to the condition that 
it is competent to the representatives of 
Government to dismiss the heir of the 
last jag?rdar and to appoint, if necessary, 
even an outsider, but that till the Collector 
exercises his option tbe customary rule of 
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inheritance must operate In the present 
case the evidence that the rule of pri- 
mogeniture prevails has not been contradict- 
ed. Therefore, the present plaintiff would, 
in my opinion, be entitled to succeed to 
the jagir by inheritance from his father, 
Chandra Mohan, if it had not been already 
sold. In this view Surjun Singh fally 
represented the tenure and a decree made 
against him must bind the plaintiff. The 
rent decree and the sale in execution there- 
of must, therefore, operate to pass the 
tenure and it is no longer competent for 
the plaintiff to say that what passed was 
the life interest of Surjun Singha snd that 
the plaintiff’s interest revived as soon as 
he sucseeded to his father Chandra Mohan. 
Regarded in this aspect, the question is 
one of estoppel by res gudicata and the plaintiff 
has no cause of action. 

The plaintiff is farther estopped by the 
order rejecting Surjun Singha’s objection 
petition of the 15th August 1877 and 
directing the sale to be held on the footing 
that it was not the right, title and interest of 
Surjun Singha but the whole jagir that was 
being sold. 

On behalf of the plaintiff it is ued 
that the view of the Court which rejected 
this objeztion petition was wrong, for 4 
years latter, č.e., in 1882, their Lordships of the 
Privy Council ruled in Bakranath's case 
(1) that a jagirdar was not responsible 
for the debts of his predecessor, and it is 
contended that an erroneous decision ought 
not to bind the plaintiff. Now it is a 
settled proposition of law that when a sale 
is held the rights of the parties are fixed 
with reference to the state of the law at 
that time, and any subsequent interpretation 
will not operate to affect the results of 
that sale. In every sale what matters is 
what the Court intends to sell and what 
the auction-purchaser intends to buy. In 
the present case the Court intended to sell 
the whole interest in the jagir and the 
auction purchaser intended to buy that in- 
terest. An authority for this proposition is 
Abdul Aziz Khan v. Appayasami Naicker (2). 


Then there is another obstacle in the 
plaintiff’s way, for if Surjun Singha was 


(2) 27 M. 181; 8 C. W. N. 186; 31I. Av; 6 Bom, 
L. R. T; 8 Sar. P. C, J, 568 (D, C.) 
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his predecessor-in-title then the dismissal 
of Surjun Singha’s suit on the 25th of, 
August 1811 debars the plaintif from, 
suing now, ` 

It is urged by the learned Vakil for 
appellant that that suit was dismissed 
only on the ground of limitation and that: 
the issue of title was not tried. 
opinion ib is immaterial whether the issue 
of title was or was not tried. The suit. 
was to set aside the sale of 1878. If 


Surjun Singha had any right to recover: 


the ‘properties he sould only do so by 


setting aside the sale, and the Court held: 


that such a suit was barred by limitation 
as it was brought more than one year 
after the date of the sale. Surjun Singha 


was, therefore, completely barred from again’ 


sdeking to recover the properties sold and 
if'Surjun Singha was barred, the plaintiff 
is also barred. 


The other obstacles in the plaintiff’s way, 


if the tenure is a grant burdened with a 
condition of service, come under the head 
of ` limitation. 
appellant contends that thə tenure was 
hereditary but inalienable and, 
the sale of 1878 passed nothing to the 
auction-purchaser. If that was so, then the 
auction-purchaser became a trespasser 80 
far as Surjun Singha is concerned, and as 
neither Surjun Singha nor any of his sue” 


cessors took steps to challenge the adverse 


possession of the auction-purchaser his title 
became’ absolute’ by prescription. There- 
fore, so far as Surjun Singha was oon: 
cerned, all right, title and interest whiah 
he had in the tenure was extinguished. 
The plaintiff being the successor of Surjun 
Singha by inheritance cannot, therefore, 
sue for the property. But the learned 
Vakil endeavours to eseape from this posi- 
tion by urging that the plaintiff does not 
sue as the heir of Surjun Singha but as a 
jagirdar succeeding to the office of the 
previous jagirdar. I am unable to appreciate 
the difference in the’ two titles. Where 
the Collector does not exercise his power 
of appointment and allows the rule of 
succession to take its course and particularly 


where.. the- Collector actually . withdraws, 
his right of nomination as he did in this. 


ease in 1881, the heir of a jagérdar can 
take only what the  jagérdar had. But 
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where the Collector does step in to exer-. 
eise his power of nomination and dismisses 
a lineal heir, then the new appointee. 
succeeds not as an heir but so to speak: 
by vis major. In this case, therefore, .I 
hold that the plaintiff has all the: rights 
and liabilities of Surjun Singha and that. 
as Surjun Singha was estopped by res 
judicata from bringing the present suit, the 
plaintiff also is estopped. For the same 
reason also the plaintiff's suit is barred by, 
limitation. j 

There is the further consideration that 
in 1878 the Government was a party to 
the litigation which ended in the sale and. 
ib is stated by the learned Subordinate. 
Judge and not denied by the appellant - 
that the tenure was sold with the consent, 
of Government. If that is so, then upon: 
the authority of their Lordships in Bakra- 
nath’s case (1), it would appear that the sue- 
cessor of the jagzrdar in the tenure would. 
not be competent to challenge the sale. 

The learned Vakil for the respondents 
has contended that the Government. Order; 
of 1881 withdrawing its powers of interfer- 
ence in respect of the jagir would operate 
to extinguish the bar of  inalienability. 
Possibly this may be so and upon the 
authorities there may be good reason for 
thinking that from that date thé tenure” 
would become transferable in the ordinary: 
course. But as the present sale took place 
in 1878 previous to that order, this would 
not avail the defendants. We must judge 
the rights of the parties according to the 
state of affairs not in 1881, but in 1878. 
The learned Vakil for the appellant has 
placed before us the following resumption 
oases to which no detailed reference is 
necessary:— 


(1) Raja Lelanund Sing Bahadoor v. Govern- 
ment of Bengal (3), relating to ghatwal landa , 
in the District of Bhagalpur (2); Joy- . 
kishen Mookerjee v. Collector of Hast Burdwun 
(4), relating to chawkidart chakran lands 
in the District of Burdwan; (3) Kooldeep 
Narain Singh v. Government of India (5), 


(3) 6 M. I. A. 301; 4 W. R. (P. C.) 77; 1 Sar. P.O. J. 
506; 1 Suth. P. C. J. 248; 19 E. R. 38. 

(4) 10 M. 1. A. 16; 1 W. R. (P. C.) 26; 1. Suth, P. C. 
J. 542; 2 Sar. P. J. 54; 19 E. R. 879. 

(5) 14 M. I. A. 247; 11 B. L. B. 71; 2 Suth. P. C.J, 
491; 2 Sar, P. C. J. 734; 20 E. R. TT9. 
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relating to a ghatwali tenure in Per- 
ganu Bhagalpur; and (4) ‘Jogendra Nath 
Singh v. Kali Charan Roy (6), relating 
to ghatwali land in the District of Bankura. 
These »ases do not materially advance the 
plaintiffs case. They lay down the pro- 
position that ifa tenure is burdened with 
8c -condition of Service, resumption cannot 
be made either by Government or the 
zeméndar merely upon releasing the service 
holder from the service.’ Here there is no 
question of resumption and upon the view 
which I have taken the heir of the last 
jagirdar would be competent to retain the 
jagir till ousted by Government. In Bakra- 
naths case (1) their Lordships of the 
Privy Council held that the tenure could 
riot be sold for arrears of rent due from 
a previous jagirdar, Adopting that view 
for the tenure now under consideration the 
most that can be said is that the sale 
of 1878 was illegal. But the plaintiff is met 
with the -bar of res judicata and limitation 
and must fail, 

The result is that the appeal is dismissed 
with one set of costs. 


JWALA PrasaD, J.—I am of opinion that 
the suit of the plaintiff is barred by 
limitation. The suit was originally institut- 
ed by ‘the plaintiffs father Chandra Narain 
Singha on the 3lst January 1912. 
The tenure in question was sold in execu- 
tion of a rent decree obtained by the Raja 
of Pachete on ihe 15th August 1878. 
Possession of the property purchased at 
the auction sale was delivered to the Raja 
in October 1879, The then jagirdar Surjun 
Singha, grandfather of the plaintiff, made 
attempts to have the sale set aside and to 
recover possession of the property. 
Ultimately a suit was brought by him in 
March 1880 for recovery of possession from 
the Raja. In thatsuit in paragraph No. 3 of 
the plaint, Exhibit Z16, it was clearly 
stated by Surjun Singha that he was 
dispossessed by the plaintiff from the 
tenure in'Oetober 1879. There is no evi- 
denee that Surjun Sinhga ever recovered 
possession of the property after that suit 
which was dismissed by the Subordi- 
nate Judge. The decision of the Subordi. 
nate Judge was upheld by the High 


(6) 9 C. W; N, 663, 
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Court in August 1889. The father of the 
plaintiff managed to obtain a sanad from 
Government appointing him as a jgerdar 
of the tenure in May 1900. On the strength 
of that sanad he made attempts to collect 
rents from tenants of lands in the tenure, but 
was soon dispossessed from what he had 
only partially and temporarily taken posses- 
sion of. That happened in 1901. Prior 
to this there is absolutely nothing to show 
that the father of the plaintiff ever came into 
possession of the property. It is obvious 
that dispossession of 1879 continued at least 
upto 1900-01 when some attempts were 
made by the father of the plaintiff to have 
possession of the property. Thus plaintiff's 
father was already out of possession for over 
12 years prior to 1900-01. If the contention 
of the plaintiff be correct that the tenure in 
question is not saleable in execution of a 
decree, in that case the possession of the 
Raja or his lessees, represented by the defend- 
ants in this case, was adverse to the father 
of the plaintiff.. The Raja and the defend- 
ants acquired. perfect and indefeasible title 
to the property by adverse possession against 
the father of the plaintiff, The present snit, 
as already stated, was instituted on the 
81st May 1912, when the right, if any, of 
the plaintiffs was extinguished. The plaint- 
iffs' father himself could not have succeeded 
inasmneh as his suit was barred by limita- 
tion. The plaintiff was substituted after 
the death of his father, which occurred on 
the 20th May 1913, as a representative- 
in-interest of his father. The adverse 
possession which affected the title of the 
plaintiff's father would affect the title of the 
plaintiff as well. Whatever be the nature 
of the tenure and whatever be the incidents 
of the particular tenure, whether it was in 
lieu of wages for services rendered by the 
holder orit wasa tenure burdened with 
certain services to be performed by the 
holders of the tenure, itis clear that the 
plaintiff cannot succeed on the sole ground 
if any, were barred by 
limitation. On this ground alone, the 
plaintiff's appeal should be dismissed. 


I would not be long in my observations 
regarding the other points in this case. It 
appears to me that tho learned Subordinate 
Judge was perfectly right on evidenee to hold 
that the tenure was in existence long before: 


T Tema 
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the Decennial Settlement which was sub- 
sequently made permanent. No: document 
evidencing the grant of the tenure has been 
produced and there is no evidence to trase 
exaatly the origin and incidents of the tenure, 
but from the various ancient documents that 
have been filedin this case the learned 
Subordinate Judge was perfectly justified in 
coming to the oonolusion that the tenure was 
au ancient one and was in existence before 
the Deceunial Settlement. The tenure was 
a grant ofa jagir burdened with certain 
services, namely, the performance of the 
police and  zhanadari duties by the 
holders of the tenure. It may be said 
that a tenure of this desoription is in 
some sense hereditary for the relations of the 
holder of the tenure have preferential rights 
to succeed and as in making appointments 
and selections of successors, the principle 
of heirship according to the law that 
governs the holder of the tenure has 
invariably been taken into consideration 
by Government. According to that policy, 
in this ease the succession went by the 
rule of lineal primogeniture, but it does 
not follow that in case the successor of 
a tenure-holder was found to be incom- 
petent or unfit to perform the duties, 
Government was debarred from selecting 
anybody else, but so long as the heir 
of the last tenure holder was not declared 
unfit and removed, he as a matter of 
course succeeded. The tenure holder in 
this ease used’ to pay some quit rent to 
the Raja of Pachete, under whose zem?ndari 
the tenure is situated. He was exempted 
from payment of full rent in consideration 
of the public services that he had to per- 
form. In order to control the proper per- 
formance of the services Government had 
a right to dismiss the tenure holder when 
found unfit to hold that post. In order 
that an unsuitable person may not hold the 
ténure by purchase at a sale effected either 


by the tenure holder or in execution of a' 


decree, Government always prevented the 
sale of this property and it appears that 
whenever rent decrees were obtained, the 
tenure was not allowed to be sold in execu- 
tion. except with the permission or sanc- 
tion of the Government. This was the 
restriction attached to the saleability of 
-the tenure to preserve the right of Govern- 
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ment to have a proper person for the 
performance of the public duties. The 
restriction which attached to this tenure 
would not go to show that this was an 
absolute bar to the sale of the tenure in 
execution of arent decree. It rested with 
the Government to prevent the sale or to 
allow the sale, as it thought fit in the 
circumstances of the particular case. [ 
gathered this position from certain Govern- 
ment correspondence relating to the estate 
of the tenures, Exhibits D to X; So far 
back as 1881 it was decided by the Govern- 
ment that it was not necessary to retain 
the services of the jagivdars and Government 
relinquished all claims to the services of 
jagirdars including the Jagirdar of the tenure 
in question. Government declined to bea 
party to any litigation between the 
gemindars and the jagirdars and in 1882 
the Government Order was published in 
its letter No. 1015-T., dated ‘the 13¢h° 
August 1881 to the following effect: Exhibit 
X from which the following passage may 
be qnoted:— 

“Government having now decided not to 
require service from the jagzrdars of Pachete, 
the restriction against sales need not any 
longer be enforced in their cases.” 

From the above it is clear that if the 
Government did not object to the sale of the 
tenure, the sale would not be invalid and 
that there is nothing inherentin the inoi- 
dents of the tenure itself to make it either 
unsaleable or untransferable. The restrie- 
tion enforced by the Government was with 
a view to safeguard the interest of the 
publie and to have proper persons as jagir- 
dars of the tenure. I do not mean for 
a moment to say that the Order of 1581. 
82 of the Government withdrawing the 
restriction against the sales of the tenures 
including the one in question would apply 
to the-sale in this case of 1878, but 
what I do mean‘is this that Government and 
Government alone could object to the 
sale of the tenure. The sale was not 
ab initio void. There is no provision 
in any of the Regulations attaching 
to Police jagirs that théy will not be 
transferable or saledble, Unless there is a 
statutory prohibition of. sale of a jagir, it 
will be impossible’ to hold that, a jagir 
which is heritable and permanent would 


: 406 
DURGA BHARTI V, GUPTAR PRASAD. 


be deprived of its saleability or. transfer- 
Ability that must attach to a tenure of 
thia nature. In the ‘particular case, the 
fact that the tenure was burdened with 
certain , rents to be paid to the Raja goes 
„to. show that the tenure was primarily liable 
for the rent, and if sale was to be pre. 


wented, it was only to be done under 
certain restrictions imposed upon it by 
Government, Govérnment has not mixed 


itself, in this case and as shown above is 
not interested in the ‘litigation or in the 
sale. of. this tenure, and it does not matter 
fo, ‘Government now who, holds the tenure, 
whether the. Raja or the heirs of the old 
tennre- holders... I am, therefore, of opinion 
fat the sale of: 1878 was not null and 
‘void. 


“tt is ` needless For mə to, aay. anything 
‘more upon the question whether the ‘suit of 
the: plaintiff is barred by -res-judicata.. I 
think ‘that there is no doubt that the 
appeal upon the grounds referred to above 
should be ‘dismissed. It does not matter 
whether the suit is or is, not really barred 
by ves judicata. My learned brother has 
gine’ at some length into that question. 
Ttris, therefore, unnecessary for me for the 
purpose ‘of this appeal to go into it over 
agdin. ilagree with the order passed by my 
learned brother. 


hee 


Appeal dismissed. 


| 0UDH JUDIGIAL COMMISSIONER’S 
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- Present: —Mr. Lindsay, J. C. 
M m DURGA BHARTI—Dzr£NbANT— 
_ APPELLANT 
vOTSUS , 
| GUPTAR PRASAD AND ANOTHER— 
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. THE GUARDIANSHIP OF HIS FATHER 
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. À mortgagee of endowed property, must prove that 


‘at the time the money was advanced lie made all 


reasonable enquiries, which satisfied him as & prudent 
men that there was legal necessity affecting tti 
an 

surmounted by the loan which he was advancing. {p. 
-407, col. 1.] 

A mortgagee of an endowed property is entitled 
to recover as à charge upon that property so much of 
the mortgage money as is proved to have been 
advanced for legal necessity. [p. 407, col. 2.] 
` Hwunoomanpersaud Panday v. Musammat Babooee 
Munraj Koonweree, 6 M. I. A. 393; 18 W.. R. 81 note; 
Sevestre 263n; 2 Suth..P. O. J. 29; 1 Sar. P. C. J. 552; 
19 E. R. 147, relied upon. 

The mahant of an asthan is in the position of 
a trustee and- is, not at liberty-to borrow-money at 
any rate of interest he pleases. -In cases of mortgages 
of endowed property a Court is not bound to decree 
interest at the contract rate but has fall discretion to 
allow a reasonable rate of interestonly. fp. 407, col. 2.] 

Gangapershad Sahu v. Maharani Bibi, 11-0. 279; 12 
I. A. 47; 4 Sar. P.C.J. 621; 9 Ind. Jur. 158; 5 Ind. Dec. 
(x. s.) 1012 and Hurre Nath Rai Chowdhri v, Randhir 
Singh, 18 O. 311; 18 I. A. 3; 15 Ind. Jur. 34 6 Sar. P. 
Q. J. 642; 9 Ind. Dec. (x. s.) 207 (P. C.), relied upon. 

Appeal from the desree of the Sub- 
ordinate Judge, Gonda, dated the, Ist Sep- 
tember 1916. 

Mr. St. George Jackson, for the Appellant: 

The Hon’ble Pandit Gokaran ‘Nath Misra, 
for Respondents Nos. 1 and 2, 

JUDGMENT.—This is an appéal arising 
out of a suit brought by two plaintiffs- 
respondents to enforce payment of the money 
due under a mortgage which was executed 
‘on the 5th of February 1909,’ The pro- 
perty which was hypothecated is admittedly 
endowed property belonging to an asihan 
called Baispur Parela in the Gonda District. 
‘This mortgage was executed by a mahant 
named Dasrath Bharti who is now dead. 
It is admitted that the first ` defendant 
‘Mahant Durga Bharti is the present head 
of this asthan. The chief defence raised 
was that the money borrowed under" this 
mortgage had not been advanced for legal 
necessity and could not be recovered. The 
Court below after hearing the evidence in 
the case same to the conclusion that the 


. plaintiffs-mortgagees had succeeded in estab; 


lishing that & sum of Rs. 1,545-1-11 had 
actually been advanced for legal nesessity 
to the executant of the mortgage-deed and 
that this money could be recovered out of 
the property mortgaged. With: regard to 
this part of the case it has been argued 
before me that there was no sufficient: proof 
of legal necessity before the Subordinate 
Judge and that his eevee “that this sun’ 
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had been borrowed for necessary purposes 
is not sustainable; but after hearing the 
arguments of the learned Counsel for the 
respondents I think the contention cannot 
be allowed to prevail. The law in matters 
of this kind is well understood. The plaint- 
iffs were dealing with & person who had 
& qualified interest in this property and 
had n^ full powers of alienation over the 
property, which of courses belongs to the 
asthan. That fact was undoubtedly known 
to the plaintiffs and consequently it lay 
upon them to establish that at the time 
the money was advanced, they made all 
reasonable enquiries which satisfü:d them 
a3 prudent men that there was a legal 
nesasiity affecting the endowed property 
which was to be met and surmounted by 
the loan which they were advancing. Now 
the case which the plaintiffs have put for- 
ward in Court is that out of the sum 
of Hs. 1,999 advanced a sum of Rs. 1,890 
was borrowed by Dasrath Bharti for the 
purpose of paying up arrears. of land 
revenue dne in respect of the hypothecated 
lands. Another sum of Rs. 15) was said 
to have been taken by him to discharge 
‘previous debts of his, whilst the rest of 
the consideration money was to be expended 
in the costs of executing and registering 
the conveyance. One of the plaintiffs and 
a witness went into the box and swore that 
Dasrath Bharti, the mortgagor, had repre- 
santed to them that a sum of Ri. 1,8)0 
was required to pay arrears of land revenus 
and that he had also mentioned that at the 
time this representation was made coercive 
process had issued from the Tahsil for the 
purpose of realizing the revenue. The 
learned Judge believed the evidence of these 
two witnesses, and I think their statements 
for the most part may be accepted as true 
in view of the corroboration which is to 
be found iu the statement of the Tahsil 
. official, the staha-navis, who was examined 
as plaintiffs witness. This man's evidence 
proves beyond all doubt that ou the day 
following the execution of this mortgage 
there was paid into the Tahsil ‘a sum of 
Rs. 1,545-1-11° representing two instal- 
ments of Government revenue which 
were due in respect of the hypothecated 
lands. The plaintiffs indeed swore before 
the Court below that Dasrath Bharti had 
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actually deposited the sum of Rs. 1,800 
which he had borrowed from them; and 
they went so far asto say that thep had 
actually been present :at the time> when 
the money was deposited. I think this 
statement is open to suspicion. My own 
belief is that the plaintiffs did not bother 
themselves about seeing to the application 
of the money: but in any case what we 
have olearly established is that a sum of 
Rs. 1,945-1-ll was received in the Govern- 
ment Treasury in discharge of arrears of 
Government revenue and to that extent [ 
think the plaintiffs are entitled to vlaim 
that this sum can be recovered as a charge 
upon the mortgaged property. I have no 
doubt that the case is well within the 
law as laid down by their Lordships in 
the well-known case of Hunoomanpersaud 
Panday v. Musammat Babooee Munraj 
Koonweree (1). 

The next question which I have to 
consider is the question of interest. 
The rate of interest set out in the mortgage 
bond is 182 per cent. compoundable with 
yearly rests. It seems to me that in dealing 
with a case of this kind the Court must neces- 
sarily have reserved ‘to it considerable 
powers of interference with the contract rate 
of interest, the reason being that in deal- 
ings with property of this description the 
person who borrows the money is in the 
position of a trustee. Persons who are in 
fiduciary.position are not at liberty to bor- 
row money at any rate of interest they 
please and this principle has been well 
established in two ralings of their Lord. 
ships which were cited to me at the time 
of the argument. One of these is to be 
found in Gangapershad Sahu v. Maharani Bibi 
(2) and another in Hurro Nath Rat Ohowdhrt 
v. Randhir Singh (3). It would, I think, 
be extremely unfortunate if,the Court were 
bound in cases of this kind to award the 
contract rate of interest on sums which 
were shown to have been borrowed for 
legal necessity. Legal necessity is ope 
thing and interest is another, and I am 
satisfied, .therefore, that on the principles 

(1) 6 M. I. A. 393; 18 W. R 81 note; Seveatra 263 n.j 
2 Suth. P. O. J. 29; 1 Sar. P. O. J, 662; 19 E. B 147. 

(2) 11 0. 379, 12 I A. 47; 4 Bar. P. O. J. 621, 9 Ind. 
Jur 158; 5 Ind. Deo. (N, s.) 1012, 

(3) 18 C. 311: 18 I, A 1; 15 Ind. Tur. 84 5 Bar. P, 
O. J. 612; 9 Ind, Dec. (N. a.) 207 (P. C.), 
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which have been laid. down in the two 
judgmenis. of their Lordships to which 
1 bavo- referred, ihe. proper course in this 
cago. is, to discharge: the contract rate of 
interest and to allow the interest at what 
ihe. Court considers to be a reasonable 
rate, A reasonable rate as allowed in the 
cases cited is 12 percent. per annum simple. 

The appeal must, therefore, be allowed 
in part and, so far as the mortgaged property 
is concerned, I hold that it is only to be 
charged with a sum of Rs, 1,545.1.11 
with simple interest at 12 per cent. per 
annum calculated from the date of the 
bond up to the date fixed, which will be six 
months from the date, of the present judg- 
ment. <A decree for sale will accordingly 
he prepared in these terms. Thesum which 
wil be due at the above rate of interest 
on & date 6, months from the date of the 
present judgment will be ascertained by the 
office and put in the decree. There will also be 
a decree for costs in proportion, which will be 
added to the principal sum. Interest after 
the date fixed for payment will run at the 
reduced rate of 12 per cent. As regards 
the rest of the claim for which I understand 
a: money-decree has: been given to be exe- 
euted against the effects left by Dasrath 
Bharti, I leave that asitis. This appeal 
is allowed in part to the above extent 
and I think the parties in this Court 
ought to pay their own costs. A decree 
will be prepared under Order XXXIV, 
rule 4, of the Code of Civil Procedure... 


] Appeal partly allowed, 





PATNA HIGH COURT. 
. Sgcoxp Orvin Arrear No. 652 or 1916. 
; April 2, 1917. 
Present:—Mr. Justice Mullick and 
. Mr. Justice Atkinson. 
PARBHU RAM PANDEY — 
DEFENDANT No. 2-—APPELLANT 
ws a na f - versus "E ‘ 
RAGHUBIR SAH AND OTBERS—PLAINT: FFS 
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. Contract Act (IX of 1872), ss 45, 55—Compromise 
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4 joint oreditor in equity can give a valid receipt 
to a debtor infull discharge of the claims of him- 
Self and óf the other joint creditors [p. 410, col. 1.] 
:ilceds v. Sléeds, (1889) 22 Q. B. D. 537: 58 L: J. Q. B. 
302; 60 L: T. 31837 W. R. 378 and Powell v; Brodhurst, 
(1901) 2 Oh. 160; 70 L. J. Ch. 587; 84 L. T. 620; 49 W. 
R. 632; 17 T. L R. 501, relied upon. 2. 

Plaintiffs under a compromise agreed to accept a 
certain sum in fill satisfaction of their entire claim 
against the defendants, provided it was paid within 
eight days of the date of the compromise. Defend- 
ants failed to pay the sum before the date fixed for 
payment, but seven days afterwards they offered a 
smaller sam to one of the plaintiffs who accepted 
it under the compromise: ; 

Held, that the plaintiffsby accepting the money 
tendered by the defendants must be deemed in law 
to have waived the limitation as to time incorporated 
in the compromise, and that by reason of such waiver 
they could not be allowed to repudiate the compro 
mise orto go behind its terms, having elected to 
adopt it after the time of its performance had ex- 
pired. (p. 409, col. 2.] . 

Second appeal from & decision of the 
Subordinate Judge, Shahabad, dated the 
26th February 1916, confirming a decision 
of the Munsif, Sasaram, dated the 27th 
February 1915. . 

Mr. Lalmohan Ganguli, for 
lant. , : 
` Mr. Siva Saran Lal, for the Respondent. 

JUDGMENT.—This appeal comes before 
us from the decision of the Subordinate 
Judge of Shahabad and is presented by 
defendant No. 2, the sole contestirg de- 
fendant in the suit. It appears that in 
1910 the plaintiffs advanced to defendant 
No. 1 a sum. of money on foot of a 
mortgage-bond, dated the 13th November 
19:0, amounting to Rs. 595 carrying in- 
terest at 2 per cent. per month. Defend. 
ant No. 1 is a Hindu widow possessed 
of certain property for her life; and 
defendant No. 2 is the reversionary heir 
entitled to succeed upon the death of the 


the Appel- 


widow. Defendant No. 2 contested liabi- 
lity on foot of the mortgage-bond. The 
suit was brought by the plaintiffs for 


recovery of the amount due on foot of 
the mortgage-bond, dated the 10th Novem- 
ber 1910. In the course of that suit a 
compromise was arrived at. There was 
altogether due in the year 1913 on, foot 
of the mortgage-bond a sum of Hs. 997-11-0, 
The ‘parties agreed to compromise, the 
basis of the compromise being that the 
plaintiffs would accept a sum of., Rs. 400, 
if paid within eight days from the 1Sth 
of February lvl, in full discharge and 
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satisfaction of the mortgage-debt. The 
defendants in that suit failed to make the 
payment within eight days from the 18th 


of February, ‘namely; on the 26th of 
February. But on a later date, namely, 
seven days after the appointed date had 


expired, the defendants paid to the plain- 
tiff No. 1 the sum of Rs. 360 on foot of 
the compromise. That money was accepted 
by the plaintiff No. 1 anda receipt therefor 
was given to the defendants. The Judge 
has found this as a fact. The plaintiffs 
now bring this suit relying on the fact 
that inasmuch as the compromise was not 
observed by the defendants, and the full 
sum of Rs. 400 not having been paid 
within the time stipulated by the còm- 
promise, they are entitled under the 
terms of the sompromise to recover the 
full amount of the mortgage- debt. The 
learned. Judge, however, appears not to 
have considered whether the acceptance 
of Rs. 35U on the 5th Marsh 1913 by 
plaintiff No., 1 did not amount to a 
waiver of the time limit provided by the 
compromise. The learned Judge yielded 
to the argument of the plaintiffs and has 
accordingly awarded them a decree for Rs. 
637-11-0, namely, the full amount of the 
mortgage-bond less Rs. 360 paid on the 
5th of March 1913. 

It has been contended before us by the 
learned Vakil appearing on behalf of the 
appellant that the learned Judge was wrong 
im giving 8 decres-on foot of the mortgage 
bond and that under the terms of section 
95 of. the Contract Act the compromise 
is still binding on the parties to it. 
The learned Vakil further contends that 
although there was a limit of time stipa- 
lated in the compromise, yet the parties 
did not intend that such limit shonld be 
of the essence of the contract, and hé 
relies upon the decision in Jamshed Khodaram 
Irani v. Burjorji Dhunjibhai (1), in which 
ease their Lordships of the Privy Council 
lay down that even where a contract son: 
tainsa limitation of time. if. auch limitation 
has not been unmistakably made, the əs- 
sence-of the contract the Court will dis. 


(1) 82 Ind. Cas 245; 20 C. W. N. 744; 23 C. L.T. 
358. 30 M. L J. 186; 3 L. W. 239; 19 M. L. T. $84; r4 
A: L. J. 226-1916) 1 M, W, N, 229; 18 Bom. L. R. 163; 
40 B. aeie: 
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regard the stipulation as to time in 
enforcing the legal rights of the partios 
under the contractual obligation entered 
into between them. However, ib is uns 
necessary to decide the case on this ground 
alone; because a compromise which has 
become embodied in the form of a decree 
may stand on a different footing to an ordi- 
nary simple contract. 


Apart, however, from this consideration 
the learned Vakil contends that the terms 
of the sompromise are still valid and 
binding on the parties to if and that 
thus the balance due and payable by the 
defendants tothe plaintiffs on foot of the 
compromise is only Rs. 40. He éoniends 
that under the first clause of section 55 
of the Contract Act, the contract by way 
of compromise was merely voidable; and if 
not avoided by one of the parties to it then 
it remained binding and operative upon 
them. The third clause of section 55 provides 
that if the party entitled to avoid such a 
contract does not do so but accepts a benefit 
under the sontract after the time has expired 
for the performance of the contract, he cannot 
then seek to avoid it unless he 'has given 
notice of his intention to doso. The plaintiffs 
here, or one of them, on behalf of himself 
and the others, accepted, seven days after 
the stipulated time, a sum of money, i. e., 
Rs. 360 as part payment of the compromise 
decree; and in the receipt giveh by the 
plaintiff No. l there is no mention of the 
intention of the plaintiffs to avoid the 
compromise decree and to enforce the original 
morbgage-bond. In our opinion the plaintiffs 
by accepting the money tendered by the 
defendants must bé deemed in law to have 
waived the limitation as to time incorporated 
in the compromise and that by reason of 
such waiver on the part of the plaintiffs 
they cannot now be allowed to repudiate 
the compromise or go behind its terms, 
having elected to adopt it after the time of 
its performance had expired. 


The argument addressed to us by way of 
auswer to the argument put forward on 
behalf ofthe appellant is that the receipt, 
which was given on the 5th of March by 
plaintiff No... 1 for Rs. 360, was. given by 
one of the joint plaintiffs who advanced 
the money to. ‘the defendants, and it is 
contended that one joint creditor cannot give 


` 


410 
ARJAN SINGH v, GUJRI. 


a .valid receipt on behalf of himself and the 
other joint creditors so asto bind the other 


'ereditors who did not join in giving-the receipt 


and the cases relied upon in support of this son- 


‘tention are Tamman Singh v. Lachhmin Kun- 


wart (2) and: Moti Ram v. Hanu Prasad (3). 


-But these cases we think have nothing to do 


whatsoever with the principle of law 
applicable to the facts of the case before 
us. The cases cited were oases in which one 
joint deoree-holder had entered up and 
certified satisfaction of whole decrees without 
‘tthe concurrence or assent cf all the other 
joint decree-holders; and the Courts held 
that this could not be done by one deoree- 


‘holder to the detriment of the other decree- 


‘holders and ‚that they were 


not bound 
thereby. But the law with regard to joint 
creditors is different; and the law is that 
one joint creditor in equity can give a valid 
receipt to. a debtor in full discharge of the 
‘claims of himself and of the other joint credi- 
tors, and authority for this proposition is to 
be found in Steeds v. Steeds (4) and Powell v. 
Brodhurst . (5). The compromise that 
was effected was only intended to 
create the relation of creditor and debtor in 
satisfaction of the antecedent pending claim. 
We think that the argument put forward on 
behalf of the respondent cannot be sustained 
and that this appeal must bo allowed. The 
judgment of the lower Court is accordingly 
set aside and in lieu thereof it is declared 
that the compromise of the 18th of 
February 1913 is binding and operative 
upon the parties and that the plaintiffs are 
entitled to resover the balance due under 
the compromise, namely, Rs. 40 with interest 
at 6 percent. from the 26th of February 
1913 until the date of realization, in 
full discharge of the whole liability on foot 
of the mortgage bond. ‘ 

The appeal is allowed with costs and the 
sross-objection dismissed without costs. This 
appeal has already been dismissed as against 
defendants Nos. 1 and 3 by order dated the 4th 
day of December 1916. 

Appeal allowed, 


^ 


2)96 A. 818. | F 
(3) 26 A. 334 1 A. L. J. 40; 
(4) (1889) 22 Q. B. D. 537; 
T. 318; 37 W. R. 378. 

(5) (1901) 2 Ch. 180; 70 L., J. Ch. 687; 84 L. T. 620; 


49 W.R. 535, 17 T. L. R. 501, 


A. W. N. (1904) 34. 
68 L. J. Q. B. 302; 60 L. 
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PUNJAB CHIEF COURT. ` 
Miscectangous CIvIL APPRAL No. 1372 or 1916. 
June 13, 1917. 

Preseni: —Mr. Justice Scott Smith. 

ARJAN SINGH-—PrAINTIFF—- APPELLANT 

; versus : 
Musammat GUJRI— DEFENDANT — 
RESPONDENT. 

Civil Procedure Code (Act Y of 1908), O. XXII, r. 
1— Appeal, abatement of-—Guardiah and ward — Appli- 
cation to appoint guardian —Death. of applicant— Right, 
whether survives—Guardians and Wards -Act (VIII of 
1890), s, 18—Court, duty of. : 

A raversioner of a deceased Hindu applied to be 
appointed guardian of the person and property of the 
minor children of the deceased. His application was 
dismissed, and he preferred an appeal, but died dur- 
ing the pendency of the appeal: 

Held, that on the death of the applicant his right 
as a reversioner passed to his son, and tho latter could, 
therefore, continue the appeal. [p. 411, col. 1.] 

A Courtis bound to make an enquiry into the 
allegations made in 2n application for the appointment 
of a guardian for the person or property of a minor. 
[p. 411, ool. 1.] : 

Miscellaneous appeal from the order of the - 
District Judge, Lyallpur, dated tha 10th May 
1916, rejecting the application for appointing 
a guardian. 

Dr. Nand Lal, for the Appellant. 

Mr. Bhalla for Mr. Muhammad Din, for the 
Respondent. . 

JUDGMENT.—Gulab Singh's application 
to be appointed guardian of the persons and 
property of-three minor daughters of Khushal 
Singh deceased having been dismissed by the 
District Judge of Lyallpur, he appealed to 
this Court. After filing the appeal Galab 
Singh died and the name of Arjan Singh, his 
son, was brought on the record as his re- 
presentative in his place. Mr. Bhalla, Advo- 
eate for the respondent, raises a preliminary 
objection to the effect that the appeal abates 
by reason of Gulab Singh’s death and that 
no right to continue the appeal vests in his 
son Arjan Singh. In support of his conten- 
tion he refers to Gangabat v. Khaskabaz (1). 
In that case a mother applied to be appointed 
guardian of her minor son and her applica- . 
iion wasopposed by Ganga Bai, the grand- 
mother of the minor, who alleged that she 
had been appointed guardian by the Will of 
the minor's father. The Judge fonnd the Will 
nob proved and appointed the mother to be 
guardian. Ganga Bai appealed and pending 


(D 23 B. 719; 1 Bom L. R. 383; 12 Ind Dec. (x. s.) 
481, ! f 
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the appeal she died.. It was held that the 
appeal must abate by reason of Ganga Bats 
death. Her appointment alleged, to have been 
made under the Will wasa matter of personal 
preference and trust. A claim based on per- 
sonal trust could not survive to her repre- 
sentative. The present case is distinguishable 
from the Bombay case. Gulab Singh did 
not claim to be appointed guardian on the 
basis of any Will made by the minor's father 
in his favour, He merely claimed as one 
of the reversioners and having died his right 
as & reversioner passes to his son, and I 
see no reason for holding that the appeal 
abates. His Counsel says that Arjan Singh 
does not ask to be appointed guardian of the 
persons of the minors bnt only of their pro- 
perty. Gulab Singh’s application was based 
upon the allegation that Musammat Gujri, the 
: mother of the minors, was a woman of bad 
character and was wasting the property. The 
Court made no enquiry into these allegations, 
but summarily rejected the application with a 
remark that the father of the. minors had died 
geven or eight years ago and since then their 
mother had been managing the property and 
. there was no special reason why she should not 
continue to manage it. The Court was bound to 
make an enquiry into the allegation made in the 
application. I, therefore, accept the appeal 
and setting aside ‘the order of the lower 
Court remand the case for decision after 
enquiry according to law. Costs of this 
Court on the parties. 
Appeal accepted, Case remanded. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
~ Saconp Crvit’ Appeat No. 176 oF 1917. 
July 26, 1917. 
- Present: Mr. 'Lindsay. JC. 
KIDAR SINGH AND. ANOTHER— PLAINTIFFS — 
: < APPELLANTS 


versus 
"GANESH AND OTHERS-—DRFENDANTS— 
' RESPONDENTS. 


Civil. Procedure Code (Act V of 1908), 0. XLI, rr, 
33; 22—Appellate Court, power of, to alter decree— 
Cross- objections, failure to file, effect of— Trespass— 
Cutting trees—Dispossession. 

Order XLI, rule 38, Civil Procedure Code, giver an 


. 
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Appellate Court. full discretion in the matter of 
altering or amending decrees, so as to givea just 
judgment between the parties, whether or not the 
right of appeal has been exercised so far as the 
particular alteration er amendment is concerned. [p. 
412, col. 2.] 

Plaintiffs alleged that defendants by cutting down 
trees and appropriating the fruits of others standing 
on the plaintiffs’ land had committed acts of trespass 
which amounted.to dispossession, and asked the 
Court to give them a decree for proprietary 
possession of the land and also for damages. The 
first Court gave them a decree for damages, but held 
that the acts alleged did not amount t6 dispossession. 
The defendants appealed to the District Judge, who 
dismissed the suit in its entirety; 

Heid, (1) that the acts of trespass alle 
‘plaintiffs amounted to dispossession; 

1 & 2.) 


(2) that the failure of the plaintiffs to prefer cross- 
objections against the decree of the first Court in 
the lower Appellate Court did not bar the High Court 
from granting them the appropriate relief in second 
appeal. [p. 412, cols. 1 & 2.] 


d by the 
p. 412, cols. 


Appeal from the decree of the District 
Judge, Hardoi, dated the 19th February 1917, 
modifying the order of the Munsif, Sandila 
(Hardoi), dated the 14th November 1916.. . 

Pandit Harkaran Nath Misra, for the 
Appellants. 

Syed Ali Mohammad, for the Respondents, 


- JUDGMENT.--This case has been very 
badly handled in both the Courts below 
and I have come to the conclusion that the 
lower Appellate Court's order must be 
discharged. The facts are very simple. The 
plaintiffs came into Court alleging themselves 
to be the proprietors of two plots of land 
Nos. 10 and 25. It was also alleged that certain 
trees stood on the lands in question. It 
was alleged that the defendants had trespass- 
ed on these lands and had out down 7 babul 
and 3 plum trees, the value of which was 
given at Rs. 30. It was further olaimed that 
the defendants had appropriated the produce 
‘of 1 mango and 1 mahua tree which stand on 
these disputed plots, the value of the fruit so 
appropriated being given as Re. l. The 
plaintiffs alleged that these acts of tres- 
pass committed by the defendants consti- 
tuted a dispossession and consequently 
they asked the Court to give them a decree 
for proprietary possession of these lands 
and for Rs. 3l by. way of damages and 
any other relief which the Court might think 
fit to award. When the defendants came 
into Court they admitted at once that they 
had no title to the lauds of these. two plots, 
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but they denied that they had done the 
plaintiffs any wrong regarding the trees, 
their case being that these trees had 
been planted by their predecessors-in-interest 
and belonged to them. It was admitted 
that 7 babul and 3 plum trees had been ‘cut 
down, although it was said that this cutting 
down had taken place at various intervals 
within seven years before the suit. The 
issue, therefore, which arose between the 


parties for decision was with regard to 
the ownership of the trees. That issue 
was tried out by the first Court and 


the Munsif came to the conclusion that the 
defendants’ story was not true and that the 
trees were the property of the plaintiffs. 
He found, however, with regard to the 7 
babul trees and 3 plum trees which had been 
cut thatthe damage had been done beyond 
the period of limitation and that the 
plaintiffs sould not recover any damages 
with respect to the removal of these trees, 
but that the plaintiffs were entitled to Re. l on 
account of the fruit of the mango and mahua 
trees. As for possession, by some extraordinary 
process of reasoning he thought that the act 
of trespass committed by these defendants 
did not amount to dispossession of the plaint- 
iffs from the land in suit and so he gave no 
decree for possession of the ‘ands. He 
gave the plaintiffs a decree for 1 mahua and 
1 mango tree. The defendants appealed to 
the District Judge, who has reversed 
the finding of | the Court of first in- 
stance and dismissed the suit entirely. 
The learned Judge has based his judgment 
on the following grounds. He says that the 
Munsif, had no right to givethe plaintiffs 
a decree for possession of these two trees 
because they never asked for such relief 
in the plaint. At the same time he held 
that the plaintiffs could not have a decree 
for possessiot of the lands because the 
first Court having refused to give them 
such relief, no objection had been filed 
before him so as to enable .him to interfere 
with the first Court’s order. It is perhaps 
unfortunate that the plaintiffs did not file 
cross-objections to the decree of the Court 
of . first instance, for on the face of it the 
decree of the Munsif is entirely wrong. It 
is.altogether absurd to say.that when it is 
found:.-that the. dafendants had committed 
trespass on: the plaintiffs’ Jands there was 
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no dispossession of the plaintiffs. On the 
fasts found by the Court of first instance 
the plaintiffs were clearly entitled to a decree 
for possession of the lands. The learned 
District Judge has taken a very technical 
view of the ease and I am not disposed to 
let mattes rest where they are. As pointed 
out by the learned Counsel for the appellants, 
Order XLI, rule 33, gives an Appellate Coutt 
full discretion in the matter of altering dr 
amending decress so as to givea just jadg- 
ment between the parties, whether or not 
the right of appeal has been exercised. I 
think in the present instance I ought to 
avail myself of the powers conferred by 
this rule and I do so accordingly. I allow 
the appeal, set aside the decree of the 
Court below and direst that the plaintiffs 
be given a decree for proprietary posses- 
sion of the two plots in suit together with 
the mahua and mango trees standing 
thereon. They will also be awarded Re. | 
as damages. I allow the plaintiffs’ costs in 
proportion to their success in the Court of 
first instance but in view of the fact that 
they took no objeetion in the Court below 
regarding the frame of the decree of the 
Court of first instance, Ido not think they are 
entitled to any costs either here or in the 
Court below. 
Appeal allowed. 


PUNJAB CHIEF COURT. 
Seconp Civit APPEAL No. 841 or 1916. 
January 8, 1917. 


Present: —Mr. Justice Scott-Smith. 
FATTEH KHAN ANDOTHERS—DEFENDANTS — 
APPELLANTS 
versus 
BISAKHI RAM AND OTHERS -PrinmigEi— 
RESPONDENTS. 


Limitation Act (IX of 1908), Seh. I, Arts. 142, 144 
— Adverse possession— Waste land, possession of User 
by ‘stranger—Burden of jr oof. 4 

In case of waste land: possessibn follows title. 
Where land Jans remained waste and unoccupied 
up toa short tima; before suit, the plaintiff ig not 
required to prove acts of possession within twelve 
years. He has only to prove ‘a prima facie title not 
extinguished by limitation. [p. 418; cols. 1 & 2] . 

The user y the defendants hy tying, their sheep 
or: cattle: on..the.-site or storing. their, dung, cakes 
thereon is not sufficient to > give. a title- to: "land- diy. 
Adverse possession. ..[p. 418, 60. 2]: -— :. uu 
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‘Second appeal from the decree of the Dis- 
triot Judge, Jhelum, dated the 26th January 
1916, reversing that of the Maunsif, 2nd Class, 
Gujrat, dated the 20th of December 1915 
dismissing the suit. 

"Mr. Badr- ud. din Kureshi, for the Appel. 
lants. 

Mr. Mukand Lal Puri, for the Respondents. 

JUDGMENT. —In the suit out of which 
the present second appeal arises, the plaintiffs 

‘claim possession of s residential site in the 
village abadi, on the ground that it had fallen 
to their share upon partition some thirty 
years’ before suit and that they were dispos- 
sessed by the defendants in January 1914. 
The first Court dismissed the plaintiffs’ suit, 
-holding that they had not proved title. The 
lower Appellate Court held that the plain- 
tiffs had proved title and that the defendants 
have not proved adverse possession. On 
these findings it decreed the plaintiffs’ claim. 

Defendants in second appeal urge that there 
was no finding by the lower Appellate Court 
that plaintiffs held possession and were dis- 
possessed within twelve years of the suit. 
Mr. Kureshi on behalf of the appellants 
began his argument by saying that plaintiffs 
had not proved that the site came into their 
share upon a partition. They produced eyi- 
dence to this effect which has been believed 
by, the lower Appellate Court, and its find 
ing on the question of title is one of fact which 
cannot be contested in second appeal. It 
iscorrest that there was no clear finding 
by the lower Appellate Court that plaintiffs 
held possession and were dispossessed within 
twelve years of the suit, but the Court 
believed the plaintiffs’ evidence which was 
to the effect that they hada kotha on the 
site in question, which fell down some six or 
Beven years ago after which the site re- 
mained vacant. It appears, therefore, to follow 
that the lower Appellate Court was of 
opinion tbat plaintiffs had proved their 
possession within twelve years of the snit, 
though it did not clearly say so in its 
judgment. 

Mr, Mukand Lal on behalf of the respondents 
refers to Narain Devi v. Billa (1), in which 
it waa held that.in a case of waste land 
possession followed title and that the onus 
was shifted on to. the defendant to prove that 


a) "28 Ind: Cas. 82; 204 P. L. R, 1914; 106 P. W. E, 
1914, - i : 
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his- possession a adverse, Ramzan Ali v. 
Basharat Ali (2) dealt with a case relating toa 
site in a town and there also it was held that 
as the land had remained waste and unoccupied 
up toa short time before the suit, the plaintiffs 
were not reqnired to prove asta of posses- 
sion within twelve years cf suit, They had 
only to prove a prima facie title not extingu- 
ished by limitation. Itis urged that the 
defendants have proved user of this vacant 
site, but the only user, if any, proved by 
them is that they tied their sheep or 
cattle on the site or stored their dung 
cakes thereon. In a case reported as 
Framji — Qurselji v. Goculdas Madhowjt 
(3) ‘it was held that a ‘user of this sort 
was insufficient to give a title to land by 
adverse possession. It was pointed out that 
such a user is common in this country and 
excites no particular attention. It is neither 
intended to denote nor understood as denot- 
ing onthe oneside or theother a. ;elaim to 
the ownership of the land and where this, 
and no more, isthe case, it would be wrong 
to hold that a claim by adverse possession 
has been made out. 

I, therefore, hold that plaintiffs were in 
possession of the land within twelve years 
of the snit, and even if this be not proved, 
that the defendants have not acquired any 
title by adverse possession: The appeal 
fails and is dismissed with: costs. As the 
appeal is dismissed, the ad interim order for 
stay of execution of the decree is eancelled. 


Appeal dismissed. 


(2) 1C6 P. R. 1901. 
(3) 16 B. 838; 8 Ind. Deo. (x. s.) 703. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Civin ArPsAL No. 70 or 1916. 
December 18, 19 16. 
Present:—Mr. Kendall, A. J. C. 
SANT LAL AND OTHERS—PLAINTIFFS— 
APPELLANTS 
versus 
RAMESHWAR DAYAL AND OTHERS — 
D&rFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. II, r. 2— 
Partition of joint property—Suits, separate, in "respect 


of partitioned and joint properties, mamtainability of 
— Procedure, rules of, object and scope of. 


ATA 
BIBI KANIZ FATMA t. SARBAN LAL. 


Procedure is but the machinery of the law, and it 
departs from its proper office when in place of 
facilitating legal rights it is permitted to obstruct 
them, and thus made to govern where it ought to 
subserve. < . 


The main portion of a joint Hindu family was 
divided under an award. Some of the members of the 


family filed two simultaneous suits, one inrespect of . 


the property covered by the award, and the other in 
respect of the property that was still joint: 

Held, that the two suits were separately maintain- 
able, as the sum total of the facts on which they’ 
were based were not the same. 


Appeal from the decree of the Subordi- 
nate Judge, Sitapur, dated the 22nd March 
1916. 

Babus Basudeo Lal and Mahabir Prasad, for 
the Appellants. 


Pandit Gokaran Nath Misra and Pandit 
Ram Adhin Agnihotri, for the Respondents‘ 


Nos. 3, 6 and 8. 
JUDGMENT.—The parties to this appeal 


were members of & joint Hindu family. The. 


main portion of the family property was 
divided under an award of 1896; certain 
properties being at that time retained joint, 
and undivided according to the allegation 
of the appellants. In respect of the proper- 
ties, which so remained undivided in 1896, 


the appellants have brought the suit out. 
of which this'appeal has arisen, on the. 
allegation that the respondents deny their. 
title and will not allow that property to be . 


divided. As regards the remainder of the pro- 
perty which was dealt with by that award in 
1896, certain incidents are recently alleged to 


have taken place on account of which the : 


present appellants allege that they were 
driven to bring Suit No. 21 of 1916 in 
the Court of the Subordinate Judge of 
Sitapur, the suit out of which this appeal 
arises being Suit No. 22. Itisclear that the 
sum total of the facts on which the Suit 
No. 21 is based, is not the same as the 
sum total of the facts on which Suit No. 
29 is based; and it is on an excessively 
narrow interpretation of the law of Civil 
Procedure that the learned Subordinate 
Judge bas allowed himself to dismiss the 
Suit No, 22 on the ground that the remedy 
the appellants claim should have been 
claimed.in Suit No. 21 which was filed 
at -the same.time. Procedure, it should 
be remembered,. is but - the | machinery 
of the law and as: has been frequently 
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remarked, it strangely departs from wits, 
proper office when in place of facilitating 
legal rights it is permitted to  obstruot. 
them, and thus made to govern where it 
ought to subserve. The appellants were evi- ' 
dently perfectly right in bringing a separate 
suit in respect of this cause of action if they’ 
preferred to do so. 4 

The appeal is allowed and the decree of the 
lower Court is set aside. The appellants may ' 
have their full costs in this Court, 


Appeal allowed: 


PATNA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos. 1164, . 
568 To 570 of 1915. © 
May 16, 1917. 

Present:—Mr. Justice Mullick, 
Musammat BIBI KANIZ FATMA— 
PLAINTIFF— APPELLANT. IN ALL 
versus : 

SARBAN LAL AND OTHERS— DEFENDANTS— . 
` Rusponpents IN No. 1164 or 1915. 
DARSI CHOUDHRY AND OTHERS— 
DzrENDANTS— RESPONDENTS IN No. 568 

or 1915. 4 

SONFUL GOPE AND OTHERS— DEFENDANTS . 

— RESPONDENTS IN No. 569 or 1915, 
GOKHUL CHOUDHRY AND orHERS— 
DurzNDANTS— REsPONDENTS IN No. 570 
or 19015. 

Ijara entered in Record of Rights—Burden of 
proof —Civil Procedure Code Act V of 1908), O. XLI, 
v. 98—Appeal— Appellate Court, power of, to grant 
relief against party against whom no appeal preferred * 
—Bengal Tenancy Act (VIII B. C. of 1885), s. 158— 
Appeal, second — Question of title. . 


Plaintiff, a co-sharer - landlord, .sued defendants : 
ist party, his tenants, and defendant 2nd party, 
his co-sharer, for arrears of rent. The first Court 
found that the tenants hed paid the rent to the 
2nd party defendant and accordingly gave 
a decree against the latter by way of damages or 
compensation to the plaintiff. The lower Appel.” 


Vel. XLI] 

BIBL KANIZ FATMA V. SARBAN LAL, 
late Court found that the 2nd party defendant 
had in respect of the plaintiff's share an ijara 
interest which was a shield between the plaintiff 
and the tenants, and so dismissed the suit: 

Held, (1) thatthe burden of proving that the 
ijara wasa valid, subsisting and operative one at 
the time of the suit was on the contesting defendants; 
[p. 415, col. 2.] 

:2) that even if the lower Appellate Court had 
dismissed the suit against the 2nd party defend- 
ant, it was competent to give a decree against thé 
tenants under Order XLI, rule 83, of the Civil 
Procedure Code, and that too though the plaintiff had 
filed neitheran independent appeal nor a cross-appeal 
for relief against the tenant; [p. 416, col. 1.] 

(3) that inasmuch as the decree appealed against 
had decided a question of title between the #jaradar 
and. the plaintiff who were parties having conflic- 
ting claims thereto, & second appeal lay to the High 
Court, [p. 416, col. 1.3 


Appeal from a decision of the Subordinate 
Judge, Bhagalpore. 

Mr. Naresh Chandra Sinha, for the Appel- 
lant. - 
Messrs. Sushil Madhav Mullick and U.C. 
Laha, for the Respondents. 

JUDGMENT.—These four second appeals 
arise out of four suits for rent. The plaint- 
iff is an auction-purchaser at a revenue 
sale of an 8-annas share in the proprietary 
interest; the defendants lst party are the 
tenants and the defendant 2nd party is 
the proprietor of the other 8-annas. The 
suits were for the years 1316 to 1319 F. 
The Munsif found that the tenants had 
paid to the 2nd party defendants and he 
accordingly made a decree in each suit 
against the 2nd party defendants by way 


of damages or compensation to the plaintiff,- 


The 2nd party defendants then appealed, 
and the Subordinate Judge who heard 
the appeal found that the . plaintiff was 
not entitled to realise rent direct from the 
tenants, but that the defendants 2nd party 
had in respect of the plaintiff's 8-annas 
share an cara interest which was a shield 
between the plaintiff and  the' tenants. 
He accordingly dismissed the suit. 

The present second appeals are preferred 
by the,plaintiff. Now so far as the 2nd 
party defendant is concerned, the second 
appeals being against decrees in a suit of 
ihe nature eognizable by & Court of Small 
Causes and being under Rs. 500 in value, 
section 102 of the Code of Civil Procedure 
is a bar in this Court, and the learned Vakil 
for the appellant before me admits this 
&ud agrees that the appeals so far as they 
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affect the 2nd party defendants, who are 
represented before me by Mr. Mallick, will 
be dismissed with costs in all Courts. 


There remains the question whether the 
plaintiff is entitled to any relief in this 
Court against the tenants. Now: the learned 
Vakil who appears before me for the 
tenants relies on the learned Subordinate 
dudge’s finding of fact to the effect that 


the tjara in favour of the 2nd party 
defendants is still subsisting. But the 
learned Subordinate Judge has come to 
this finding of fact upon the Record of 


Rights which states that the ¿jara is a verbal 
ijara without any term. The question, how- 
ever, is whether there is a valid vara which 
the tenants can legally set up as a shield 
against the plaintiffs claim. Before the 
Munsif the defendants alleged that the 
(jara was a permanent zara made orally, 
and the learned Munsif found: that under 
the Transfer of Property Act a contract 
so made was illegal. The learned Sub- 
ordinate Judge makes no reference to 
this difficulty but he does suggest that 
the d4aradars may have held over. I? so, the 
onus of proving that there was a contract 
by which the landlords assented to the 
holding over and that without the  execu-: 
tion of & registered deed such holding over 
entitles the zjaradurs to collect rents from 
the tenants, was upon the party alleging 


the validity of the jara, It is not 
sufficient to say that because the 
Record-of-Rights showed an jara in 
the year 19U4, we must presume that 


this Zara is legally valid as against the. 
plaintiff now; and in this connection it is 
instructive to refer to Sheonandan Persad 
Sukul v. Bachu Raut (1), where their Lord. 
ships of the Caleutta High Court held that 
where an entry in the Record of Rights 
was made upon the strength of a chithi 
bandobasti and the correctness of the entry 
was challenged in a Civil Court, it was for 
the party relying upon the Record of Rights. 
to produse the chithi bandobast? or otherwise 
chithi bandobasti was 
valid. Here it was the duty ofthe con- 
testing defendants to show that the oral 
fjara referred to in the Record of Rights’ 
was still subsisting and operative. The’ 


(1) 4 Ind. Cas. 54; 9 C. L. J. 284. 
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inference, therefore; that the learned Sub- 
ordinate Judge drew as to the legal effect of 
the 4joraia an inference of law which can be 
challenged in second appeal. 


I am satisfied, therefore, that the jara 
cannot bar the plaintiffri claim for the 
“years in suit and that he was entitled to 
recover before the Subordinate Judge from 


the tenants, unless the Subordinate Judge. 


was of opinion that he should get compensa- 
tion from the 2nd party. defendants by 
reason of their having collected the rents 
from the tenants. Even if the learned 
Subordinate Judge had dismissed the suit 
against the 2ud party defendants, it was 
competent, ta him to give a decree against 
the tenants under Order XLI, rule 33, of 
the Code. of Civil Procedure and that 
too though the plaintiff had filed neither 
an independent appeal nor a cross-appeal 
for relief against the tenants. And if the 
learned Subordinate Judge had these powers, 
I in second, appeal also have them and, 
therefore, the decree that I shall make is 
that the order of the lower Appellate Court 
shall be set aside and the suits~ decreed 
in full against’ the tenants with cesses 
and damages at 123 per cent. as claimed, 
except for the year 1316 the claim in respect 
of which year has been abandoned by. the 
learned Vakil appearing for the appellant 
before me. 


It is necessary here to notice an argu- 
ment that was addressed to me by the 
learned Vakil for the tenants respondents 
to the effect that a second appeal so far 
as the tenants are concerned is barred 
under section 153 of the Bengal 
Tenancy Act, the decretal amount being 
less than Rs. 100 in each case. Now the 
reply to this is that the decree appealed 
against has decided a question of title 
between the waradars and the plaintif 
who are parties having conflicting claims 
thereto. 
case does lie to this Court. 

Then it is urged that as the plaintiff 
olaimed no relief against the tenants before the 
Subordinate Judge he ought not to be allow- 
ed any relief here against them. The 
reply to this is contained in my reference 
to Order XLI, rule 33, of the Code of Civil 
Procedure. 


Therefore, a second appeal in this 


H 
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' The appeals, therefore, succeed as against 
the tenants respondents with costs in all 
Courts. It may possibly be somewhat hard 
that the tenants should have to pay twice 
over, but it is rio justification to ‘say .that 
they paid under a buna fide belief that the 
djara still continued. “If they paid rent to a 
man who had no title to realise the rent, they 
did so at their own peril. | ' 

'I am informed that the order sheet 
in each case contains an entry that the 
&ppellant does not wish to proceed against 
two of the respondents. These respondents 
are co-sharer landlords’ belonging to the 2nd 
party defendants and:no separate orders are 
required in these second appeals as against 
them. f j 
i Appeals allowed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. m 
SECOND CIVIL Appear No. 7 or 1917. 
July 9, 1917. 
Present;— Mr. Lindsay, J. C. " 
SARUP. NARAIN— DEFENDANT—À PPELLANT 
vi versus f 

SHEO. SHANKAR LAL-—PLAINTIPF— 

: RESPONDENT. ; 

Fraud, decrce obtained by, suit to set aside—Plaint, 
false statement made in—Court, deception practised 
upon— Res judicata, plea of, whether can be raised. 

A plaintiff when he brings asuit is bound to lay 
before the Court all the material facts relating to 
his claim which are within his knowledge. He is, 
moreover, bound to vouch for the truth of the 
allegations contained in his plaint. [p. 418, col. 2;] 

Jf he deceives the Court by the wilful suppres- 
sion of a material fact within his knowledge and 
the Court misled by the deception so practised gives 
him a decree, he cannot be allowed to say that the 
matter is res judicata and cannot be re-opened, [p. 
418, col 2.] $ Du 

The making ofa deliberately false statement of 
fact in a plaint and the obtaining of a decree, which 
the Court would not have passed had it not been 
deceived by the false allegation, amounts toan act 
of fraud, which entitles the defendant against whom 
the decree has been passed to have it set aside, and 
which debars the plaintiff, who has got it, from plead- 
ing the rule of res judicata. [p. 417, col. 2.] 

(Case-law discussed.) 


Appeal from the decree of the Additional 
Subordinate Judge, Fyzabad, dated the 30th 
October 1916, modifying that of the Addi- 
tional Munsif, Sultanpur, dated the 26th June 
1916, < 
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“Mr. Si? George Jackson, for the Appellant. 

The Hon'ble Pandit Gokaran Nath Misra, 
for the Respondent. 

- JUDGMENT.—Tho facts of this 
are as‘ follows:—One Bhagwan Sahai, who 
owned certain: shares in a number of 
villages, died many years ago and was 
succeeded by his widow Musammat Gulaba, 


„In the year 1903 Gulaba transferred the, 
property by gift to one Sheo Shankar Lal. 
In the year 1913 a suit was brought against 
Sheo' Shankar Lal. and others to whom Sheo. 
Shankar had made transfers, by Sarup 
Narain who -claimed a decree for recovery 
of possession on the ground that he was 
the reversionary heir of Gulaba’s husband. 


In his plaint in that suit Sarup Narain 
alleged that Musanmat Gulaba was dead 
or that at any rate she had not been 
heard of for more than seven years. His 
case, therefore, was that any interest which 
Sheo Shankar Lal had taken under- the 
deed of gift had come to an end by reason 
of Gulaba's death and that he, as the next 
reversioner of Gulaba's husband, was en- 
titled to immediate possession. 


case 


She» Sharkar Lal put in a defence denying 
inter alia the assertion in the plaint that 
Gulaba was no longer alive. Issues were 
fixed’ and a decree was eventually given in 
favour of Sarup Narain awarding him pos. 
session. It seems. that Sheo Shankar failed 
to appear on the date fixed for the trial of 
the issues and the suit was decided in his 
absence, the Court finding on the strength 
of certain evidence led for the plaintiff that 
it must be presumed that Gulaba was dead, 
Sheo Shankar endeavoured by various means 
to have this ex parte decree set aside, but 
without success, It is also said that an 
attempt was made by the transferees of Sheo 
Shankar to get rid of the decree. This 
attempt also failed. 


The present suit instituted in 1916 has been 
brought for the purpose of having the decree 
set aside on the ground that it was obtained 
by fraud. The plaintiffs are Sheo Shankar 
Lal and Musammat Gulabe, who is still alive. 
The fraud attributed to Sarup Narain in con- 
nection with the earlier suit is that he knew 
that Gulaba was alive when he brought the 
suit and that he wilfully ‘and falsely stated 
in the plaint in tho first suit (1) that the 
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lady -was dead, and (2) that no news had been 
Had of her for a period of more than seven 
years. 

It has been found by the Oourls below that: 
as a matter of fact Sarup Narain actually 
knew that the woman was alive and that he 
had visited her and seen her shortly before he 
brought his suit in 1913. This finding has 
been arrived at principally upon the evidence 
of Gulaba herself which both Courts have 
accepted: and oneof the reasons, indeed the 
main reason why Gulaba’s statement has been 
believed, is that Sarup Narain did not go into 
the witness-box to contradict her. It has 
been held in consequence that Sarup Narain, 
by deliberately withholding from the Court 


.which dealt with the first suit the fact that 


he had seen the lady shortly before he brought 
his claim, committed a deliberate fraud upon 
the Courtand misled it into giving him a 
decree for possession. The result is that the 
earlier decree has been set aside. 

‘The defendant comes here in second appeal 
and his case is that the decision of the Courts 
below is wrong, that the decision in the earlier 
suit is res judicata, that there was no frand 
and that in any case if the Court which tried 
the ‘first suit was led by reason of false 
evidence to give an erroneous decision, that 
would not bea ground for setting aside the 
decree. 

These are the points which have been 
argaed before me: the other points taken in 
the memorandum of appeal have not been 
discussed. - 

It was stated before the lower Appellate 
Court that asa matter of law it had been 
admitted that the previous decree could not 
be vacated solely on the ground that perjured 
evidence had been given at the trial, 

That question does not arise in this oase, 
Ib is one regarding which there has been 
some conflict of judicial decision in Courts 
in India, but I need not discuss the matter 
here. 

The question is whether the making of a 
deliberately false statement of fact ina plaint 
and the obtaining of a decree which the 
Court would not have passed had it not been 
deceived by the false allegation, amounts to 
an act of fraud which entitles the defendant 
against whom the decree has been passed to 
have it set aside and which debars the plaint- 
iff who has got it from pleading the rule of 
res judicata, 
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In my opinion the answer is that in such 
circumstances the earlier decree onght to and 
must be set aside. The matter seems to me 
to be clear both upon principle and author- 
ity. 

The law has been well explained in the 
ease of Patch v. Ward (1). There Lord 
Cairns, after referring-to ‘the decision in 
Duchess of Kingston’s case (2): and in parti- 
cular to the dictum that "Fraud isan ex- 
trinsic collateral act, which vitiates the most 
solemn proceedings of Courts of Justice”, ob- 
serves:— : 

"The fraud there Spoken of must 
clearly, as it seems to me, be actual fraud, 
such that there is on the part of the per- 


son chargeable with it the malus animus, . 


the mala mens putting itself in motion and 
acting in order to take an undue advantage 
of some other person for the purpose of 
actually and knowingly defraudiug him...I 
apprehend the fraud, therefore, must be 
fraud which you oan explain and define 
upon the face of a decree and that mere 
irregularity, or the insisting upon rights 
which, upon a due investigation of those 
rights, might be foand to be overstated or 
overestimated, is not the kind of fraud 
which will authorize the Court to set aside 
a solemn decision which has, assumed 
the form of a decree signed and enrolled.” 

In the same case Sir John.Rolt, L. J., 
in speaking of the fraud which will vitiate 
a decree, describes it as “aêtual positive 
fraud, a meditated and intentional contriv- 
ance to keep the parties and the Court in 
ignorance of the real facts of the case, 
and obtaining that decree by that contriv- 
ance. Mere sonstructive fraud not originat- 
ing in actual cohtrivance, but consisting of 
acts tending possibly to deceive or mislead 
without any such intention or contrivance, 
would probably not be sufficient.........to 
set aside the order which has been made," 
It seems to me that upon this exposition 
of the law there can be no doubt that 
in the present case the Courts. were entitl- 
ed to hold that afraud had been com- 
mitted which was sufficient to justify the 
setting aside of the deoree. A plaintiff 


(1) (1868. 8 Ch. App. 203; 18 L. T, 134; 16 W. R.441. 
(2) 11 Hargr. State Trials 262; ? Sm. L,C. 693 
at p. 601 (Eleventh Edn. 731) (12th Edn. p. 754—Hd.) 


INDIAN CABME, 


[1917 


when he brings a guit is bound to lay 
before the Court afl the material facts 


relating to his olaim which, are within his. 


knowledge. He is, moreover, under our law 
of procedure bound to vouch for the truth of 
the allegations contained in his plaint. And 
if he deceives the Court by the wilful suppres- 
sion of a material fact within his koow- 
ledge and the Court misled by the decep- 
tion so practised gives him a decree, he 
cannot be allowed to say that the matter 
is res judicata and cannot be re-opened “no 
man shall take advantage of his own 
wrong.” 

On the facts”here Sarup Narain is in 
possession of property to which he has no 
right during the lifetime of  AMwiammat 
Galaba : he has got that possession by 
virtue of the decree of a Court which he 
misled by making, what have been proved 
to be false allegations in his plaint. It ig 
obvious that had he revealed in the plaint 
the fact which he is found to have then 
kuown, namely, that he had visited and 
seen Gulaba shortly before he brought his 
elaim, the Court would either have rejected 
his plaint as not disclosing a cause of 
action for a suit for possession, or would 
at any rate have laid upon him the burden 
of proving affirmatively that Gulaba had 
died since the time he saw her. As the 
result, of the suppression of this material 
fact the Court was. plainly misled into 
casting the burden of proving Gulaba’s 
death upon the defendant: the latter did 
not discharge the burden and he lost the 
case. There was in consequence the taking 
of an undue advantage by the plaintiff, 
the purpose of which was manifestiy to 
wrongfully deprive the defendant of pro- 
perty in his possession. 

The law relating to fraud in this con. 
nection bas been similarly laid down in 
two other English oases which are fre- 
quently cited, viz, Abouloff v. Oppenheimer 
(3) and Vadala v. Lawes (4), and 
while it is true that in each of these cases 
the decree sought to be set aside was the 
decree of a foreign Court, it appearsito me 


(3) (1883) 10 Q. B. D. 206, 52 L. J, Q. B. 15 47 L, 
T. 325; 81 W. R. 57. 

(4) (1890) 25 Q. B. D. 310; 63 L. T. 128, 38 W.R, 
594. 
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that the principles enunciated apply to all 
judgments, foreign and domestie, alike. I 
am aware that in some of the judgments 
of the Courts in India to which I have 
been referred it has been said that these 
cases are of no authority for the purpose 
of deciding the nature of the fraud which 
will justify the rescission of the decree of 
a domestic Court. That is 
which I find myself unable to accept, 
having regard to the observations of Brett, 
L. J, in the former case and of Lindley, 
L. J., in the latter. Both cases appear to 
me to recognise the rule that a party to 
an action can impeach the judgment in it 
for fraud and that the rule holds good 
whether the judgment is English or 
foreign. 

‘ With regard to the remarks of James, 
L. J., in Flower v. Lloyd (5), in the course 
of which his Lordship asked where litigation 
was to end if a judgment obtained in an 
action fought out adversely between two 
litigants sul juris and at arm’s length could 
be set aside by a fresh action on the ground 
that perjury had been committed in the 
first action or that false answers had been 
given to interrogatories or a misleading 
production of documents, or of a machine 
‘or of a process had been giver, it is to be 
‘observed that they relate ‘to cases where 
the fraud alleged consists in the production 


-of false evidence at .the trial or of some 


act of deceit practised during the course of 
the trial. They would not, in’ my opinion, 
apply to a case like the present where the 
fraudulent act was perpetrated by one of 
the parties to the suit at a stage before 
the trial commenced. It is further to be 
noticed that the dicta of James, L. Jd,, 
were not accepted by Brett, L. J., in his 
judgment in dboulof v. Oppenheimer 
(3). The learned Judge at page 307 of 
the, report says:— 


With one exception, none of the authori-' 


ties cited before us in the least militate 
against our decision; they all seem to show 
that the fraud of a party to a suit is an 
extrinsic and collateral act which will vitiate 
the judgment. ‘That exception is to bo 
found in the doubts expressed by James, 
Lh. J., with the assent of Thesiger, L. J. 
in Flower v. Lloyd (5). lt .seems to me 
3 (8) (1879) 10 Ch. D. 327; 39 L. T. 613; 27 W.R. 
96. va cb 
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& view 
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INDIAN: OASEN, . 419 


that the fraud alleged in that action was 
probably fraud on the , part of certain 
servants of the party, and not fraud brought, 
home to the party himself;......... If it is to 
be taken that the doubts of James and 
Thesiger, L. JJ., related to a fraud of a 
party to the action, committed before the 
Court itself for the purpose of deceiving 
the Court, I cannot, after having heard the 
present argument, agree with the doubts 
expressed by them. These doubts are not 
binding, and no decision as to the effect 
of fraud was pronounced by these Lords Jus- 
tices in Flower v. Lloyd (5).” 


We are dealing in the present case with 
a fraud proved to have been committed 
by a party to, the suit and according 
to the above passage from the judgment 
of Brett, L. J., the observations of James, 
L.J., in Flower v. Lloyd (5), even if they 
correctly represent the law, do not touch a 
ease of this kind. The passage also contains 
the answer to an objection which was 
raised here by the appellant’s learned 
Counsel that the fraud imputed to his client 
was not “extrinsic” > within the meaning 
of that term as used in the Duchess of 
Kingston’s case (2). 1 take it from what 
is said by Brett, L. J., above that the fraud 
of a parly to a suit is au extrinsic and 
collateral act, the result . of which is to 
vitiate the judgment. It certainly cannot 
be maintained here that the fraudulent 
suppression of a material fact by the 
previous suit isa fact 
apparent on the face uf the record in that 
suit: and in that sense the act of fraud is 
certainly “extrinsic.” It is in this sense 
that the term occurs in Duchess of Kings- 
ton’s case (2), where the distinction is 
drawn between “covin apparent upon the 
record.........0r extrinsic.” 


I am satisfied, therefore, upon the authori- 
ties referred to that the previous decree 
was obtained by the fraud of the appel- 
lant here, who was the plaintiff in that 
suit. So far as the decisions of the Indian 
Courts to which I have been referred are 


.eoneerned, I do not propose to diseuss them. 


Some of them lay down tho rule that a 
previous decree cannot be set aside merely 
ou ihe grouud that perjured evidence was 
‘given at the trial. That question, .a& I 
have already ‘said, does not "arise here, 
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None of the cases go the length of saying 
definitely that a wilful misstatement bya 
plaintiff in his plaint, coupled with the 
suppression of material fact within his know- 
ledge, may not amount to a fraud on the 
Court which will vitiate the decree; but if 
any such ‘ statement. of the law may be 
inferred from the decisions of other Courts 
in India, then all I need say is that I 
cannot accept it. There is no authority 
of this Court which compels me to any 
other view than the one I have taken. The 
appeal fails and is dismissed with costs. 


Appeal dismissed, 





PUNJAB CHIEF COURT. 
Seconp Cryin Arrear No. 464 or 1917. 
July 20, 1917. 

Present; —Mr. Justice Leslie Jones. 
LAL CHAND —PraiNTIFF —À PPELLANT 

; „versus : 
MANGTA MAL AND :oTHERS—DEFENDANTS— 

RESPONDENTS. 

Hindu Law—Marriage of minor—Declaration, suit 
for, by reversioner—Parties, nécessary — Specific Relief 
Act (T of 1877), s. 42. 

A suit by a relative of a minor, other than the father, 
for a declaration that the marriage of the minor is 
invalid, is not maintainable without making both tho 


parties to tho marriage parties to the suit, [p. 421, 
col. 1.] 
Second appeal from the decree of the 


District Judge, Rawalpindi, dated the 12th 
December 1916, affirming that of the’ Munsif, 
first class, Rawalpindi, dated the 10th of 
July 1916, dismissing the suit. i 

Diwan Ram Lal, for the Appellant. 

Bhagat Govind Das, for the Respondents. 

JUDGMENT.—Kalu Mal left two minor 
daughters, Musammat  Gurdai, wife of Jai 
Karan Das, and Musammat Parbatti. By a 
Will he directed that Musammat Gurdai should 
arrange for the marriage of her younger sister. 
Musammat Gurdai died’ and thirteen days 
after her decease Jai Karan Das married 
Musammat Parbatti to one Duni Chand, 
whose sister is married to Mangta, the brother 
of Jai Karan Das. 
. Thereupon La] Chand, who was the first 
cousin once removed of Kalu Mal, instituted 
the present snit against Jai Karan Das, 
Mangta and Duni Chand for a declaration 
that tho zaid mafriago is invalid, Tle asserted 
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that Jai Karan Das was “nob empowered to 
arrange the marriage, but had carried it out 
from motives of fraud; that the marriage was 
not carried out with the proper religious 
rites and that owing to the disparity in age 
between the bride and bridegroom it was 
contrary to the provisions of Hindu Law. 
He also asserted that it was his own right 
to arrange Musammat Parbatti’s marriage. 

The first Court dismissed the suit, citing 
Sohel Singh v. Musammat Sadi (1), on the 
ground that the decree sought for, even if 
given, would be inoperative as regards the 
‘persons it would profess to affect, as it 
would not make the question of the validity 
of the marriage res judicata in any further 
suit between Duni Chand and Musammat 
Parbatti. The Munsif also remarked that 
Musammat Parbatti could herself bring a 
suit either now through a next friend or on 
coming of age. 

The plaintiff appealed to the District 
Judge who affirmed the decree, holding 
that Lal Chand had deprived himself of any 
locus standi which he might have possessed, 
mainly by reason of the fact that in certain 
previous proceédings he had agreed on com- 
promise that “the marriage of Musammat 
Parbatti shéuld be effected by Jai Karan 
Das and MUyusainmat Gurdai, and he further 
remarked that the plaintiff of all people 
ought not be allowed to amend his plaint by 
adding Musammat Parbatti as a plaintiff. 

The plaintiff has now preferred a second 
appeal to this Court. Counsel for the appel. 
lant urges, in the first place, that the suit 
lies as framed, and secondly, that even if 
it does not, Musammat Parbatti should be 
impleaded as a plaintiff, 

In support of the first proposition Counsel 
cites Dyal v. Narain Das (2), as 
a case in which a marriage was set 
aside although the bride was no party. In 
that case the marriage was celebrated by 
the mother without the consent of the 
father, who brought the suit and got a 
decree. The Judges relied on a passage in 
Mayne’s Hindu Law (now in paragraph 
84 of the eighth elition) taken from 
Nundlal v. Tapeedas (8), that in no 
circumstances (other than that of abandon. 


(1) 99 P. R. 1889. ` 
(2) 6t P. R. 1884, 
(8) 1 Bor. 14. 
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ment by the father) would a marriage 
contract be binding without the father’s 
consent: With all deference it seems to me 
to be open ta question whether i6 was correct 
to epply this dictum toa marriage already 
celebrated, see Mayne’s Hindu Law, para- 
graph &5, which cites Venkatacharyulu 
v. — Bang:chovyulu (4) and explains 
ihe great difference between a contract 
to marry and a marriage , already 
celebrated. But in any case the present 
'suit is not by a father, and the question 
whether a suit by any other relative, 
without making one of the „parties to. the 
marriage & plaintiff, would be maintainable 
was naturally not discussed. in Dyal 
v. Narain Das (2). In Sohel Singh v. 
Musammat Sadi (1) the suit was by brothers 
and a paternal uncle, who had made de- 
fendants of both parties to the marriage, 
and I am bound by the decision there 
reached, that relief should not be granted 
under section 42 of the Specific Relief Act 
o such plaintiffs suing on their own behalf. 

As regards the second proposition 
Counsel refers to the fact that in paragraph 
1 of the plaint, the plaintiff stated that 
it was not necessary .to implead Musammat 
Parbatti as a plaintiff but that the Court 
eould do so if it liked. 


.In the grounds of appeal to the lower 
Appellate Court the plaintiff urged that 
the Court should have permitted him to 
make Musammat Parbatti a plaintiff along 
with himself. He had, however, asked 
for no sueh permission. 

The plaintiff is not the only such agnate 
of Musammat Parbatti. 
sousin, and also two other first cousins 
once removed. None of these have moved 
in the matter, and reasons are not want- 
ing for supposing that even if the marriage 
is not suitable, the present suit was dictated 
by the interests of the plaintiff himself 
rather than those of the minor. When 
he agreed that Musammat Parbatti should 
be married by Jai Karan Das and Musammat 
Gurdai he must have realised, having regard 
to the fact that Musammat Gurdai was 
herself a minor, that the controlling voice 
would bë that of Jai Karan Das, and if 
the welfare of the minor was his real 


(4) 14 M 316; 1 M. L. J. 85; 5 Ted. Dec. (x. s.) 
221. 
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object, it is hard to understand why. he 
did not in the first instance apply to ihe 
Court for permission to bring a suit on 
her behalf as her next friend. | 

I do not think that there is any: good 
ground for allowing  Musammat — Parbatti 
to be made a pláintiff- now at his instance, 
I, therefore, dismiss the appeal with costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 
Civit MISCELLANEOUS ÁPPEAL No, 234 or 
1913. 

April 3, 1917. 
Present;—Justice Sir William Ayling, KT., 
and Mr. Justice Sadasiva Aiyar. 
ENUGA SUNDARARAMA REDDI— 
3rd D£FENDANT—PETITIONEt ~APPELLANT 

. VETEUS 
BEZWADA PATTABHIRAMIREDDI 
(DEAD) AND OTHERS — 
PratsTIFFS—HBESPONDENTS, 

Civil Procedure Code (Act V of 1908), O, XXXII, 
vr. 8 (4), 12, O. III, ..4 (2), O. IX, r. 18—Guardian 
ad litem, appointment of —Notice to minor, failure to 
give, effect of—Minor defendant attaining majority 
during pendency of suit, effect of—Plaintif, duty of— 
Appointment of Vakil-for minor by guardian, validity 
of — Vakalat, how determined — “Client,” meaning of — 
Ex parte decree, application to set aside—Limitation — 
Limitation Act (IX of. 1908), Sch. I, Art, 164. 

The mere omission to give notice to a minor party 
beforo the appointment of a guardian ad litem under 
Order XXXII, rule 3,.clause 4 of the Civil Procedure 
Code, does not vitiate the appointment of the 
guardian. [p. 424, col. 1.] 

Rambrichh Ram v. Tarak Tewari, 33 Ind. Cas. 805; 
14 A. L. J. 589; Ramachari v. Duraisami Pillai, 21 M. 
167; 7 Ind. Dec. (x. 8.) 474, relied upon. 

There is no provision in tho Civil Procedure Code 
reqniring a plaintiff to issue a fresh summons to n 
minor defendant after he attains majority. On the 
contrary, the analogy of Order XX XII, rule 12, shows 
that it is for the minor defendant attaining majority 
to elect to proceed with or abandon the defence, 
[p. 423, vol. ?.] 

A guardian ad litemhas a rightto appoint a Vakil for 
the minor party for whom he acts as’ guardian, and 
under Order IIT, rule 4, of the Civil Proceduro Code 
the appointment of the Vakil continues in force till 
the-minor dies or till ib is revoked in writing with 
the Court’s permission. The word ‘client’ in the rule 
in such a case means the minor and not thé guardian, 
And the client's attaining his majority does not deter. 
mine the authority of a Vakil appointed for him. 
[p. 423, col. 1.] 

One of the defendants to a suit was appointed 
guardian ad litem of his minor brother. Tho latter 
attained majority during the pendency of the suit, 

1 
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but the, proceedings were continued without any 
amen iment and a decree was finally passed against 
Gli the defendants. More than thirty days after the 
date of the decree the quondam minor applied to set 
the decree aside, alleging that so faras he was con- 
cerned the decree was ex parte: 

. Held, that assuming that the decree was ex parte 
against the applicant, his application was barred by 
limitation inasmuch as ib was made more than thirty 
daya after the date of the decree, the applicant having 
had knowledge of the proceedings and the decree all 
along. [p. 423, col. 1.] 

Appeal against the order of the District 
Court, Nellore, in Miscellaneous Petition 
No. 11 of 1918 in Original Suit No. 24 
of 1911. : | 

Mr, L, A. Govindaraghava Adyar, 
Appellant. 

Messrs. T. V. Venkatarama Aiyar, S. Varada- 
chariar and R. Rajagopala Atyar, for the 
Respondents. 


for the 


JUDGMENT. 

SADASIYA AIYAR, J.— This is an appeal by 
the 3rd defendant in the suit against the 
order of the District Court refusing his 
application to set aside the decree passed 
against -him. That application to set aside 
treated the decree as an ex parte decree so 
far as he was concerned. Turning to the 
decree itself, I find, the wording: is as 
follows:— This suit coming on for hearing 
in the presence of Messrs. T. V. Venkatarama 
Aiyar and R. Subbarayudu, Vakils for the 
plaintiffs, and Mr. M. Chengayya, Vakil for 
defendants, this Court doth order and decree 
that plaintiffs do recover from the family 
properties of all the defendants Rs. 4,204-6-2 
and from lst defendant personally and from 
the family properties of all the defendants 
Rs. 1,459.0.6, eto.” Thus on the face of it, 
the decree was passed against all the four 
defendants, including the appellant (3rd 
defendant), .in the presence of and after 
hearing their Vakil and it is, therefore, on 
its face not an ex parte dautes against him. 
The suit was brought on a promissory note 
executed by or under the directions of the 
father of the 4th defendant. The 3rd defend- 
ant was a minor about seventeen years old 
when this suit. was brought in July 1911. 
The decree was passed on the 2nd December 
1912. The lst defendant, the managing mem- 
ber of the defendants’ family, was appointed 
guardian of the minor defendants. Nos. 3 
and 4 on the 4th August 1911, and he 
executed a vakalut to Mr. Chengayya to 


gonduct the common defence on behalf of’ 


himself and of the minor defendants - Nos..3 
and 4. The 3rd defendant states in his 
affidavit that he attained majority about 
February 1912, and it may be taken as true. 
Mr. Chengayya, who was appointed his Vakil 
when he was a minor in August 1901, 
continued to represent him till the decree 
was passed in December 1912. The record 
was, however, not amended after Febrnary 
1912 by describing the 3rd Merdan: as 
having become a major. : 


On the 20th day of January 1913, the 
3rd defendant presented the petition to the 
District Court to set aside the decree as 
against him, treating it as I said before as 
an eg-parte decree. The affidavit in support 
of this petition significantly omits to state 
that he was not aware of the proceedings 
which were taking place: in the Court with 
himself as a party both before and ‘after 
February 1912 (when he became a major). 
The first paragraph of the affidavit says: 
"The plaintiff did not issue notice to me 
after I attained majority and did not bring 
me on record. I was unrepresented in the 
suit after I attained majority. The ' decree; 
therefore, was eg parte so far as I am oon- 
cerned.” Then paragraphs 2 to 9 of 
the affidavit attack the plaintiff's claim and . 
the evidence let in by the plaintiff in the 
case. In fact, the grounds ‘mentioned in 
ihe paragraphs 2 to 9 are exactly 
those which would be advanced (and which 
have been substantially advanced by the 
other defendants) in an appeal from the Dis- 
trict Judge's decree. There is not a word 
in the affidavit to indicate that the other 


. defendants Nos. 1, 2 and 4 were not contesting 


the suit properly or thattheyomitted toadduce 
any evidence for the common defence so:as to 
prejudiee the 3rd defendant. I here wish 
to emphasise what the 3rd defendant says 
in his affidavit that he was unrepresented 
in the suit only after he had attained majo- 
rity.. So far as representation before 
February 1912 is concerned, the «ffidavit 
clearly implies that he was properly re. 
presented. Treating this as an application 
io set aside an ez parte decree, i.e., as an 
applieation under Order IX, rule 13, the 
application falls under Article 164 of the 
Limitation Act, and as the plaintiff in his 
eounter-affidavit in the lower Court alleged 
that the appellant (3rd defendant). was aware 
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allalong of the proceedings in the suit, the 
time for £he ealeulation of limitation began on 
the date of the decree, which is also the date 
of the applicant's knowledge of the decree. 
Thirty days therefrom expired on the Ist 
January 1913, and the application presented 
on the 20th January 1913 was, therefore, 
clearly barred. The belated afidavit filed 
in this Court that the 3rd defendant got 
knowledge of the deoree within thirty days 
before his application’ eannot be believed 
under the circumstances. On this short 
ground of limitation, this appeal can be at 
once dismissed, taking as correct the ap- 
pellant’s own presentment of his case as 
one arising under the law relating to the 
setting aside of an ex parte decree. 

As, however, other aspects of the case 
involving other legal questions were strenuous- 
ly argued, I shall shortly consider them 
also. I think there is much to be said 
in favour of the view that it was not an 
ex parte decree at all. A guardian for the 
suit has a right to appoint a Vakil for 
the minor party (for whom he acts as 
guardian) till the decree is passed in the suit, 
Under Order 111, rule 4, ‘the appointment of 
the Vakil continuos in force until determined 
(1) with the leave of the Court, (2) by a writing 
signed by the client or the Pleader, or until the 
client or the Pleader dies or until all 
proceedings in the suit are ended so far as 
regirds the client. The “client” is the minor 
party and not the guardian. The vakalat, 
therefore, given by the guardian continues 
in foree till the minor dies or till it is 
' revoked in writing with the Court’s per- 
mission. The client’s attaining. his majority 
does not, according to Order III, rule 4, 
determine the authority of a Vakil appoint. 
ed for him, [ am, therefore, clear that the 
petition itself (as one for setting aside an 
ex-parte decree) was wholly misconceived 
and on that ground alao the District Judge’s 
order ean be upheld. (I, of course, assume 
that the guardian was validly appointed), 


Then it was argued that this might be 
treated as a petition under „section 151, 
Civil Procedure Code (the sestion which 
saves the inherent power of the Court t; 
do substantial justice). The answer to this 
‘argument is that the petition itself in- 
dicates that substantial jastice has not 
suffered, except in so far as the erroneoug 


conclusions (if any) of the District Judge 
on the faets and law are concerned, and 
such erroneous conclusions can be set aside as 
regards the appellant also in the principal 
appeal, against the decree itself filed by 
the defendants Nos. 1, 2 and 4. 
Further, there is no appeal to this Court 
against orders on petitions filed under 
section 151, Civil Procedure Cole, unless 
they fall under the category of orders 
from which appeals are allowed by the other 
provisions in the Civil Procedure Code. 
Lastly, even treating this appeal asa peti- 
tion to revise (under section 115 of the 
Civil Procedure Code) the order of the 
District Judge (refusing to re-open the case 
on the petition filed under sestion 151), this 
is not at all a ft case to exercise the 
revisional powers under section 115, and 
the reasons why it is not a fit case have been 
sufficiently indicated already. Farther, [ am 
not sure that there has been any irregularity 
at all in connection with the trial of the 


‘ease so far as the 3rd defendant is con. 


cerned, much less a material irregularity. 
There is no provision in the Code requiring 
the plaintiff to issue a fresh summons to 
a minor defendant after he attains majority. 
On the contrary, the analogy of Order 
XXXII, rule 12, (which relates to a 
minor plaintiff attaining majority) shows 
that itis forthe miuor defendant attaining 
majority to elect to proceed with or 
abandon the defence, ad after he so notifi:s 
his election, the title ofthe suit may have 
to be changed as “A. B. late a minor by O. D. 
guardian for the suit, but now having attained 
majority”. As regards the irregularity 
under Order XXXII, rule (4), by which 
notice is required to be given to the minor 
himself before & guardian is appointed for 
him in a suit, it is diffioulb to realize 
the reason of the rule as ennnoiated by 
the Legislature in such very wide language. 
Supposing the minor is an infant, a month 
old, it.is impossible to appreciate why 
the Legislature requires notice to be given 
directly to this infant in arms before the 
guardian for the snit is appointed for this 
infavt, In fact, it is incapable of receiving 
and uuderstanding the notice (It was 
probably on that ground that the High 
Court on the recommendation of the Rule 
Committee has on 2nd March 1914 amended 
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this Order X XXII, rule 3 (4), by deleting the 


swords “to the minor.) As under Order 
XXXII, rule15, the provisions contained in 
rule 3 (4) are made apphitable also to 
Iunaties or idiots, it is difficult to see 
that: the Legislature could have intended 
that the notice should go to a lunatic 
defendant who cannot understand the notice 
before a guardian in the suit is appointed 
for him. ; 

“In the next place, even if this was an 
irregularity, it did not vitiate the appoint- 
ment of the guardian and T. need only 
refer to Rambrichh Ram v. Tarak Tewari 
(1) on this point [the same case as 
14 A.L.J. 589]. Further, in a much 
stronger case where majors were treated 
as minors from the very beginning, it 
was held in ‘Ramachari-v. Duraisami Fillai 
(2) that they were estopped from re-opening 
the matter even by a fresh suit if they had 
knowledge of the .proesedings and kept 
silent. . ; 

In the result, I would dismiss the appeal 

' with costs. 

Avuinc, J—The only point in the case on 
which I feel doubt is that arising from the 
strict wording of clause 4 of Order X XXII, 
rule 3, and this, I must confess, has occasioned 
me considerable difficulty. It has been 
argued with much force for appellant, that 
this clause renders any order of appoint- 
ment of a guardian ad litem without the 


prescribed notice absolutely -null and void. : 


On the other hand a Bench of the Allahabad 
High Court, in a judgment which my 


' Jearned brother is prepared to follow, Rum.-- 


brichh Ram v. Tarak Tewari (1), has 
treated the absence of notice as a mere 
irregularity and that too in a case much 
‘stronger from the minors point of view 
than the ove with which we have to deal. 
In the Allahabad case, the: guardian ap- 
pointed was an official of the Court, who, 
in fact, made no defence of the minors 
interests. -In the present case the guard- 
ian appointed was the minor's own brother, 
who was himself a party, whose interests 
were apparently identical with those of 
the minor, and who strenuously contested 
.plaintif's olaim. In fact the objection on 


© ` (1) 83 Ind. Cas. £05; 14 A. L. J. 569. 
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the ground of lack of notice does. not 
seem to haye been taken it the lower 
Court and is a purely ‘technical one, based 
on no real grievance to the minor, and 
apparently raised. solely ‘for the purpose 
of delay. Im .suoh circumstances, E -am 
not prepared to differ from the conclusion 
arrived at by my learned brother. >- 

lf the appointment of lst defendant as 
petitioner’s guardian be treated as valid, 
I amsatished that the. appointment of the 
Vakil engaged by him on the latter's''be- 
half did not terminate with  petitioner's 
attainment of majority and that- petitioner 
cannot be treated as not represented at the 
close of the case. 

I agree that the appeal should be dia- 
missed. ; ie 

Appeal dismissed, 

YR. Ps 
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Present: —Pandit Kanhaiya. Lal, A. J OC. . 
MAHABIR PRASAD —DEFENDANT— 
APPELLANT—APPLICANT 
VEFSUS 
BISHESHWAR PRASAD AND ANOTHER— 
Pualntirre—Resronpents—Opposite Parry: 
Appeal, consolidated, from two cross-decrees —Appel- 


Tate Court; duty of—Appellant, election of—Appeai, 
dismissal of—Res judicata, 

The effect of the presentation of a consolidated 
appeal against two cross-decrees is not to wipe out 
both the appeals, but to remove such one of them as 
the appellant séeks to strike out; and it is not till 
he fails to make the election that the entire appeal 
can be dismissed by the rule of res judicata. [p. 425, 
col. 2.) : 2 


Application for review of order of the 
Second Additional Judicial Commissioner, 
Ondh, dated the 23rd October 1916. `- 

The Hon’ble Pandit Gokaran Nath Misra 


and Pandit Harkaran Nath Misra, for the 
Applicant. de ? eb ; 

Mr. Mumtaz Hu-ain, for the- Opposite 
Party. Er qua c Rod QU po D 
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. JUDGMENT.—This is an application for 
review of a judgment passed by my learned 
predecéssor, Mr, Daniels, on the 23rd 
October 1916. The suit in which tbis 
applieation is made was filed by the plaint- 
iffs-respondents, who carried on business 
in Benares and Fyzabad, for the recovery 
of money dne on a balance of nocount. 
The amount claimed was Rs. 1,443.14 6. 
The defendant admitted that behad deal- 
ings with the plaintiffs but denied nter 
alia that any money was due by him. 
The Court of first instance found that 
Rs. 4298-0 were due to the plaintiffs. 
Against this decree each party appealed 
to the Court of the District Judge of 


Fyzabad, who transferred the case for 
trial to the Additional District Judge of 
that place. In the appeal filed by the 


plaintiffs, claiming the balance of the amount 
for which the Conrt of first instance had 
dismissed their claim, the learned Judge 
same to the conclusion that the plaint- 
- if were entitled to a further sum of 
Rs, 939-10-9 and allowed them that sum. In 
the appeal filed by the defendant, he came 
to the conclusion that’ his appeal was frivo- 
lous. He, therefore, dismissed the appeal, 
Against these two decrees, a consolidated 
appeal was filed by the defendant-appellant 
in this Court, claimicg that no portion of 
the claim should have been decreed against 
him. He filed copies of each of the 
‘appellate judgments and decrees along with 
the memorandum of appeal. The office did 
> not take any exception to the consolidation 
of the appeals; but on the date of the 
hearing of that appeal, an objection was 
taken on behalf of the plaintiffs-respondents 
that a consolidated appeal was not main- 
iainable, and reliance was placed on the 
decision in Mathura Singh v, Jagdat Singh 
(1), in which it was laid down 
that 2a consolidated appeal against two 
decrees passed in cross-appeals could not 
be entertained. In that case the appeal 
was, however, allowed to be treated as a 
consolidated appeal against both the decrees 
as an exceptional instance. My learned 
predeeessor dismissed the consolidated ap- 
peal in the present instance on the grounds 
that & separate appeal ought to have been 
filed from each oross-decree and that the 
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failure of the defendant to file an appeal from 
one of them rendered the appeal from the 
other decree liable to be defeated by the rule 
of res judieata. The defendant-appellant can- 
not be allowed to re-open a matter which has 
already been argued, discussed and decided 
and the decision so faras it dealt with the 
non-maintainability of a consolidated appeal 
from oross-deerees cannot be re opened.. 

There is an omission, however, apparent in 
the proceedings, which requires to be recti- 
fied. Ifa consolidated appeal was filed from 
two cross-decrees, the defendant-appellant 
ought to have been asked to elect to which 
decree he would confine his appeal, and it 
was not till he failed to make the election 
that the entire appeal could have been dis- 
missed.  Tbetime for considering whether 
the ruleof res judicata barred the hearing of 
the appeal would have arrived after the 
election was made and notearlier. The effect 
of the presentation of the consolidated appeal 
is not to wipe out both the appeals, but to 
remove such one of them as the defendant- 
appellant seeks to strike ont. There is suffi- 
cient reason, therefore, for granting the ap- 
plication for review and allowing the defend- 
ant-appellant an opportunity for election in 
the manner above described. 

The application is allowed accordingly and 
the defendant-appellant allowed two weeks’ 
time to make an election and to intimate to 
the Court to which deeree he would confine 
his appeal, No order is made as to the costs 
of this proceeding, 


Application accepted. 
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Evidence Act (I of 1872), s. 115-—Estoppel, doctrine 
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to doth parties, effect of—Rent suit—Subsequent suit 
for declaration—Res judicata 
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A decision in arent suit may be such as to amount 
to an estoppelin certain cases as tothe character 
and area of the tenant's holding, but there can be no 
estoppel arising out of a legal proceeding when the 
truth of the matter appears on the face of the proceed- 
ing. The person who claims the benefit of estoppel 
must show that he was ignorant of the truth in 
regard to the representation made by the other party 
inthe course ofthe suit. When|both parties are awara 
of the facts of the case, itis absurd to refer to the 
doctrine of estoppel. [p. 427, col. 2.] 

Plaintiff sued defendants for recovery of arrears of 
rent. Defendants objected that the plaintiff was 
seeking to recover rent only for a part of the holding, 
and that by reason of the non-inclusion of certain 
plots recorded inthe survey record as part of the 
tenancy of defendants, the suit was not maintainable. 
The Conrt held that the plaintiff was bound to include 
in the suit the entire area recorded in the Record of 
Rights as forming the holding. The plaintiff amended 
the plaintaccordingly but under protest. Subsequently 
he brought a suit for a declaration that the plots in 
question did not form part of defendants’ holding and 
that the entry in the Record of Rights was wrong: 

Held, that the suit was not barred either by the 
š doctrine of estoppel or by that of res judicata. [p. 428, 
col. 1.) 

. Appeal from a decision of the District 
Judge, Shahabad, dated the 8th August 1916. 
Mr. Sushil Madho Mullick, for the Appellant. 

Mr. Kulwant Sahay, for the Respondents, 

JUDGMENT. 

ATKINSON, J.—The plaintiff seeks for a 
declaration in this suit tbat suryey plots 
Nos. 484, 483, 1224 and 1223 constitute his 
property, and that so far as defendant No. 1 
is in possession of plots Nos. 1224 and 1223 
his possession thereofjis unlawful, and that 
the Court may be pleased to grant to the 
plaintiff a declaration that plots Nos. 1223 and 
1224 constitute his property and that conse. 
quential upon such relief, it may be declared 
that the entry in.the Record of Rights is 
erroneous and that plots Nos. 1224 and 12:3 
do not form part of the holding of defendant 
No. land that defendant No. 1 has no claim, 
right or title thereto. 

On the 25th April 1902, the defendant 
No. 1 purchased from the defendants Nos. 2 
and 4 by A kobala 2 bigkas 17 dhuré of land 
on the extreme west of their holding. On 
the 26th April 1902, the plaintiff purchased 
from the defendants Nos. 2and 4 by a kobala 
a plot of land on the eastern portion of 
the holding comprising 8 bighas 2. coítas 7 
dhurs. ‘Between the parts or portions of the 
holdings originally purchased by the defend. 
ant No. 1 and the plaintiff there was 1 bigha 
of land, and this 1 bigha was subsequently 
purchased by defendant No. 1 by a kobala 
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dated the 25th January 1910. Thus the 
actual area which defendant No. 1 purchased 
by his two conveyances would amount to 3 
bighas 17 dhurs of land as against 9 bighas 
2 coitas 10 dhurs purchased by the plaintiff; 
and thus the two areas held together form and 
constitute the entire area of the original hold- 
ing belonging to the defendants Nos, 2 and 4, 

The areas purchased by the plaintiff and 

defendant No. 1 were stated in the convey- 
ances, and from them the total area, would 
appear to be 6 bigkas 3 coftas 7 dhurs for 
the entire holding which originally belonged 
to defendants Nos, 2and 4. Thus it is im- 
possible to say that the areas of the plots des- 
cribed in the conveyances of each party were 
accurate. From the recent survey there 
appears to be a slight increase in area with . 
regard to the portion of the holding purchased 
by defendart No. l and with regard to the 
portion purchased by the plaintiff as compared ` 
with the area described in their respective 
conveyances. 
- It appears that the plaintiff was the 
landlord of the lands which belonged to 
the defendants Nos. 2 and 4. He acquired 
plots Nos. 484 and 483, 1224 and 1223 as 
representing the area purchased and con- 
veyed to him by his kobala dated the 26th 
April 1902, 

At the survey record of 1912, it appears that 
plots Nos. 1224 and 1223 were surveyed as 
forming part of the holding within the 
tenancy of defendant No.1, he being describad 
as a tenant under the plaintiff. Thus in 
the Record of Rights plots Nos. 485, 487, 
486, 1244 and 1223 are recorded as 
forming the holding of defendant No. 1, 

The plaintiff contends thatthe plots Nos. 
1224 and 1223 have been wrongly recorded as 
forming part of the tenancy of defendant 
No. + and he brings his suit to have his 
rights to these two plots declared. 

There would have been no diffienlty were 
it not for the faot.of an antecedent rent 
suit, which bad been brought by the plaintiff 
against the defendant No,1 to recover rent 
for tbe holding which the defendant then 
held under the plaintiff as comprised of plots 
Nos. 485, 486 and 487. 

The suit was brought for recovery of 
arrears of rent due. At the hearing of thai 
rent suit, a point was taken by the defend. 
ants that the landlord was seeking to recover 
rent only for a part of the holding; and by 


| 


: Vol, XLII] 
BANSRAJ v, MOTI LAL, 


reason of the non-inclusion of the plots 
Nos, 1224 and 1223 recorded in the survey re- 
cord as forming part of the-tenancy of defend- 
ant No. 1 the action of the plaintiff against 
the defendants was not maintainable. The 
learned Judge who tried the case came to the 
conclusion that the plaintiff as landlord was 
bound to include the-entire area recorded in 
the Record of Rights as forming the hold- 
ing before he could recover, by a suit, arrears 
of rent. 

Fhe landlord most reluctantly consented to 
amend his plaint. He amended his plaint 
after taking objeetion on precise and definite 
terms, which are embodied in Exhibit F, 
which is filed as part of the record in 
the suit. The plaintiff stated there and 
then that he consented to amend his 
plaint, but he did so under protest and 
expressly alleged that though he made. the 
amendment by the addition of these two 
plots as recorded in defendant's possession, 
he nevertheless had not given his 
assent to the proposal that the disputed 
plots Nos. 1224 and 1223 formed part of 
the defendants’ holding. He also expressly 
set out in that petition that he would 
bring an “action at a later stage to recover 
the possession of those two plots and to 
establish his title thereto. 


Now the first point taken by Mr. Mullick 
on behalf of the defendant No. 1 in this 
second appeal is that the rent suit brought 
against the defendant No. 1 by the plaintiff 
amounted to an estoppel by conduct within 
the meaning of section 115 of the Indian 
Evidence Act, 1872; and Mr. Mallick 
contended that in cases like the present 
one, the plaintiff must be deemed to have 
admitted that the defendants’ holding was 
covered by. the inclusion of the disputed 
plots together ‘with other plots, and : an 
amendment having been made by the plaint- 
iff in- accordance 'with the objection alleged 
by the defendants, the plaintiff is estopped 
now from questioning the character and 
description and the area of the holding as 
admitted by the plaintiff in the previous 
rent suit. 


I do not think that Mr. Maullick’s argu- 
ment is well founded, nor do I think he 
has approached this aspect of thecase upon 
any sure line of: principle, which can he 
dedueible from the authorities, No doubt 
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a decision in a rent' suit brought by a 

plaintiff against a defendant ` may be such 
as to amount to an estoppel -in certain 
gases as to the character and area of the 
tenant’s holding, but it is, clear and well 
established law, not only in India but also 
in England, that there can be no estoppel 
arising out of a legal proceeding when the 
truth of the matter appears on the face 
of: the proceedings. The person who olaims 
the benefit of estoppel must show that he 
was ignorant of the truth in regard to the 
representation made by the other party in 
the course of the suit. When both parties 
are aware of the facts of the case, it is 
absurd to refer to the doctrine of estoppel. 

Now the authorities for this proposition 
are to be found in Udit Narain Singh v. 
Golabchand Sahu (1), a Privy Council oase, 
Honapa v. Narsapa (2), Ranchhodlal v. 
Secretary of State (3), Beni Ram v. Kundan 
Lal (4) and Lope v. Muddun  Mohun 
Thakoor (5). 

It appears to us that no representation 
was made by the plaintiff to the defendant, 
nor did the defendant, by reason of any- 
thing that was said or done by the plaint- 
iff in the course of the rent suit, alter or 
change his possession so as to affect his 
rights in ignorance of the true facts of the 
oase. Therefore on that ground alone, it 
would appear to us that the question of 
estoppel does not arise so as to be available 
as an argument in the defendant's favour. 
But it also appears clear from the record 
itself that the defendant knew what the 
exact position was and that he was by no 
means deceived by reason of anything that 
had taken place. He knew himself that he 
took objection as to the maintainability of 
the rent suit; he knew that the plaintiff 
had to amend the plaint under protest; he 
knew that the plaintiff had filed an objec- 
tion embodied in Exhibit F and he knew 


. (1)27 0.221; 26 I. A. 236; 7. Sar. P.C. J. 628; 14 
Ind. Dec. (N. s.) 146 (P. C.). 

(2) 23 B. 406; 12 Ind. Dec. (x. s.) 270. 

(3) 9 Ind. Cas. 765; 35 B. 182; 13 Bom. L. R. 
92. 

(4) 21 A. 496; 1 Bom. L. R. 400: 3 O. W. N. 502; 26 
1. 4; 68,1 Bar P. ©. J. 683,9 Ind. Deo. (N. s.) 1022 
(P. C.). 

(5)18 M. I. A. 467; 14 W. B.(P.C.) 11; 5 B.L. 
R. 521; 2 Suth. P. C. J, 236; 2 Sar. P. C. J, 694; 20 E. 
R. 625, 
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that the plaintiff intended at a later stage 
to bring a suit to establish his title to 
the plots in suit. 
facts,, which the defendant must have been 
deemed to know and did know in fact, it 
is absurd to contend that the judgment in 
the rent suit operates as an estoppel in 
this suit. 

The second point taken by Mr. Mallick 
is that if there is no estoppel by conduct 
there is estoppel by matter of record, and 
that the judgment andthe record in the 
rent suit, operates a res judicata in the 
present suit. There are two answers to 
that argument. The first appears to be, 
having regard to the fact that there is no 
judgment before us, we do not know what 
were the issues whisb were framed, nor the 
decision that was given in that suit. There- 
fore that fact really disposes of the matter, 
because the onus was upon the defendant 
to show from the record that he was found 
by the Court to bein possession of a certain 
area of land as tenant to the plaintiff; 
but he has failed to do that. For the 
reasons already stated with regard to the 
application of the doctrine of estoppel there 
is no force in the argument as to "es 
judicata and, in our opinion, the judgment 
in the rent suit does not operate at any 
rate as a bar to the maintainability of the 
present suit. " 

The third point urged by Mr. Mallick 
is that each party should only be entitled 
to so mueh of the land as is specified in 
the conveyance. He also urged that the 
defendant being the first and last purchaser 
was entitled to any excess there might be 
in area compared with the area conveyed 
and the area as it now is after survey. 
We have compared the areas set out in 
the conveyances with the area of the 
original holding of defendants Nos. 2 and 
4 and we think that there is substantially 
no difference in the area. 

We agree with the conclusion of the 
learned District: Judge at which he has 
arrived, namely, that plots Nos. 1224 and 
1223 fall within and form part of tke pro- 
perty whish was purchased by the plaint- 
iff, and we accordingly dismiss this appeal 
with costs. 


. Muntrog, J.—I agree. uM 
Appeal dismissed, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Civi, APPEAL No. 296 or 19106. 
April 10, 1917. 

Present: —Mr. Lindsay, J. C. 
SITLA BAKHSH SINGH ANv OTHERS— 
DEFENDANTS— APPELLANTS 
versus 
Sheikh SAMI-UD-DIN HYDER— PLAINTIFF 
AND CHATTARPAL SINGH AND OTHERS 
— DEFENDANTS— RESPONDENTS. 

Compensation —Mortgage paid off by person claiming 
estate— Real owner, whether bound to make compensa- 
tion—Bona fides—' He who seeks equity must do equity" 
— Transfer of Property Act (IV of 1882), s. 51. È 

Although a person who lays out money by mistake 
upon the property of another has no equity against 
the owner who is ignorant of and does not encourage 
him in making the expenditure, yet if it be necessary 
for the true owner to proceed in equity he would only 
be entitled to its assistance by doing equity and mak- 
ing compensation for the expenditure provided that 
the expenditure is necessary and is permanently 
beneficial. [p.'430, cols. | & 2.] 

There is, on the other hand, no equity in favour of 
a person who with full knowledge of the state of the 
title spends money upon property which he knows 
to belong to another, or who incurs expenditure which 
is either unnecessary or improper. The test is whether 
the person who spent the money has acted bona fide. 
[p. 4^0, col. 2.] 

Where a person, bona fide, thinking that he is tha 
heir of & deceased person, spends money in freeing 
the estate from debts which, if he were the real heir, 
he would be bound to pay before he could secure pos- 
session, he is entitled to receive the amount paid by 
him from the person who is subsequently found to 
be entitled to the estate. [p. 430, col. 2.1 

Najju Khan v. Ram Bali, 7 O. C. 146, distinguished. 

Appeal from the decree of the District 
Judge, Rae Bareli, dated the 4th May 1916, 
reversing the order of the Subordinate Judge, 
Partabgarh, dated the 31st March 1914. 

Mr. Muhammad Fasih, for the Appellants. 

The Hon’ble Mirza Sami, Ullah Beg, for 
Respondent No. 1. - 

JUDGMENT.—The property in dispute ip 
the suit for ejectment out of which this 
appeal has arisen consists of the under- 
proprietary interest ina mahal situated in 
the village of Rampur, and was once owned 
by one Ram Din Singh who'died about the 
year 1894. 

There kas heen considerable litigation 
regarding Ham Din's property and in a case 
decided by a Bench of this Court in 1911 
[see the report in Sitla Haksh Singh v. 
Gajraj Singh (1) it was decided that Ram 
Din's heir waa kia illegitimate brother 

(1) 12 Ind. Cas. 767; 14 0. C, 227. j 
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Gajraj Singh, who was impleaded as the 
: tenth defendant in the present suit. 

The plaintiff who is suing in ejectment is 
a transferee of the rights of Gajraj Singh: 
according to the allegations in one of the 
written statements which are not contested, 
he is the son of the Pleader who conducted 
tha litigation which resulted in Gajraj Singh 
being recognised as the sole heirof Ram 
Din. The following facts taken from the 
report of the case just mentioned will serve 
to throw light upon the mattersin dispute 
in the present case. Ram Din Singh’s 
mother wasa woman named Nidh Kuar and 
she was a thakur by caste. Her husband died 
and she passed into the keeping of a thakur 
named Shankar Singh, by whom she had 
three illegitimate sons. One of these was 
Ram Din, another is Gajraj: the third, who 
has disappeared, was called Samarjit. 

Shankar Singh and his bróther Jarbandhan 
Singh conveyed their landed property, 
including the interests now in dispute, to 
Bam Din Singh. 


After the latter's death a olaim ta his. 


property was made by Sitla Bakhsh Singh 
‘and Chhatarpal Singh who are collateral 
‘yelatives of Shankar Singh but eventually 
‘it was decided that they had no title: it 
twas held that Ram Din having been 
Mlegitimate his property passed to” his 
brother Gajraj who is also illegitimate. 

Sitla Bakhsh.and Chhatarpal were joined 
as defendants Nos. 1 and 2 in the present 
suit: the former is one of the appellants here 
while Chhatarpal since deceased is now 
represented by the appellants Nos. 2 and 3. 

It is admitted that Ram Din Singh in the 
years 1893 made a mortgage with possession 
in favour of some of the defendants in this 
suit, It is also the fact that after Ram 
Din’s death Sitla Bakhsh and Chhatarpal 
succeeded in obtaining mutation of his pro- 
perty in their names. A few years later, 
however, that’is to say in 1307 Fasli 
(1902-3, A. DJ), an order for mutation 
was madein favour of Ram Ding mort- 
gagees and they remained in possession till 
they were redeemed under an arrangement 
made between Sitla Bakhsh and Chhatarpal 
on one side and Musammat Sheoraja on the 
other. This arrangement was one of mort- 
gage: Sheoraja advanced Rs, 900 to Sitla 
Bakhsh and Chhatarpal and it ig alleged 
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that the latter two paid off two-thirds of the 
mortgage debts due in respect of Ram  Din's 
mortgage, the balance being paid by Sheoraja 
who got possession. 

Ons of the defences raised in the present 
suit by Sitla Bakhsh and Chhatarpal was 
that they had acquired by adverse possassion 
an absolute title to the property in suit: they 
pleaded that the plaintiff's claim. was barred 
by limitation. Another defence was that 
they were’ entitled in any case to receive 
from the plaintiff the amoant  oontributed 
by them towards discharge of the mortgage- 
debts on the property created by Ram Din, 


These are the only pleas with which we are 
concerned in the present appeal. The 
Court of first instance gave effect to the 
defence of adverse possession and dismissed 
the suit. The lower Appellate Court which 
first dealt with the appeal reversed the 
finding. It has now been argued that the 
decision of the Court below is wrong but I 
do not think so, 

The appellants tried to make out that they 
got possession after Ram Din’s death: they 
admitted that Ram Ding mortgagees got 
possession later, but suggested that this 
possession was with their consent and was 
really possession on their bebalf. There was 
evidence on the record, which the Judge of the 
Court below seems to have been disposed to 
believe, that asa matter of fact the mortgagees 
had held actual possession after Ram Din’s 
death in spite of the mutation order in 
favoor of Sitla Bakhsh and Chhatarpal. 
Further these defendants failed to prove 
their allegation that the mortgagees were 
afterwards put in possession with their 
consent: they did not produce a copy of 
the mutation proceedings which resulted in 
the order passed in favour of the mortgagees. 

It is not to be doubted that the mort- 
gagees did get possession and that their 
right to possession was traceable to the mort- 
gagethey heldfrom the original owner Ram 
Din: and so if is impossible for the appel- 
lanta to contend that the mortgagees’ pos- 
session was adverse to Ram  Din's heir. 
This being so their plea of adverse possession 
must fail as they were unable to establish 
twelve years’ continuous possession in the 
assertion of their own title. 

So much for the defence of adverse posses. 
sion, : 
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The only other point for decision is 
whether the appellants are entitled to 
recover from the plaintiff any sum which 
they contributed towards the discharge of the 
mortgage-debts created by Ram Din. 

There is evidence on the record to show that 
they paid Rs. 330 or Rs. 335 on this account. 
This fact is deposed to by  Balbhaddar, 
the agent of the mortgagees, whose state- 
ment is supported by entries endorsed on 
the mortgaged-deed and deed of further 
charge (Exhibits B-2 and B-3) produces by 
*Musammat Sheoraja to whom the documents 
were returned, she being the subsequent mort- 
gagee. I believe this evidenco and find that 
the sum so paid was Rs. 330. 

The Courts below have held: that tbe 
appellants are not entitled to this money. 
In my opinion they are. The learned Judge 
of the Court below has based his decision 
upon the language of section 69 of the 
Contrast Act, being of opinion that Sitla 
Bakhsh and Chhatarpal cannot claim to have 
paid this money as persons who were interested 
in making its payment: they were, he says, 
-only trespassers. He hasrelied also upon a 
judgment of Mr. Chamier reported as Najju 
Khan v. Ram Balt (2). It appears to me 
that tbe question must be determined with 
reference to the principle that he who 
seeks equity must do equity, a principle 
which has received statutory recognition in 
the provisions of section 51 of the Transfer 
of Property, Act. 

. The plaintiff here is & person who has 
- taken a transfer of the claim of Gajraj to 
the estate of his brother Ram Din. It is 
proved that Ram Din created debts upon 
the property which would have bound Gajraj 
had he come into possession on his brother’s 
death. It is further proved that before 
Gajraj eame forward to claim the inherit- 
ance, a portion of the debts on the estate 
was discharged by these appellants. Is 
the plaintiff entitled to the benefit of their 
ast without giving them compensation? 


It is, I think, well recognised that 
although a person who lays out money by 
mistake upon the property of another has 
no equity against the owner who is ignorant 
of and does not encourage him in making 
the expenditure, yet if it be necessary for 


(2) 7 0. 0. 146. 
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the true owner to proceed in equity,. he 
would only. be entitled to its assistance by 
doing equity and making compensation for 
the expenditure, provided of course that the 
expenditure is necessary and is permanently 
beneficial. 

There is, on the other hand, no equity 
in favour of a person who with full 
knowledge of the state of the title spends 
money upon property which he knows: to 
belong to another, or who incurs expendi- 
ture which is either unnecessary or improper. 

In short the test is whether the person 
who spent the money has acted bona fide, 
and this is the test laid down in section 51 
of the Transfer of Property Act. 

In Najju Khan v. Ram Bali (2) there was 
an allegation of fraud and it was held that 
the person claiming compensation was not 
entitled because the money he had laid out’ 
was spent with the objeot of creating false 
evidence of title. 

In the present case I am unable to see 

appellants were guilty of any 
which prevents their claiming 
relief. It is admitted that they were 
the reversionary heirs of Shankar and 
Jarbandhan who were: the former owners. 
The property had been transferred to Shan-- 
kar’s illegitimate son Ram Din, and when 
the latter died they may very well have. 
thought they had a good claim to the 
property, Ram Din having left no children. 
It is hardly likely that they were aware 
that Ram Din’s bastard brother was his 
heir and their action in setting up a 
claim was, in the circumstances, not un-. 
natural. It was not till a very long period 
had expired that Gajraj put forward his 
claim and succeeded in getting it recognised: 
by the Courts. 

These being the facts I have no reason 
for thinking that the appellants acted in 
bad faith: they thonght, and not without 
reason, that they were the heirs and they 
spent money in freeing the estate from 
debts -which, if .they’ were the real heirs, 
they would have been bound to pay bolove 
they could secure possession. 


In these circumstances | hold that the 
appellants are entitled to relief and I allow 
their appeal in part. The decree of the. 
Court below will be modified by declaring, 
that the plaintiff will only be entitled: - to: 


fraud 


Vol. XLII} 


INDIAN ‘CASES, 


431 


: SURENDRA NATH GHOSE t. KALI GOPAL MOZOOMDAR, ' 


possession upon payment of a sam of Rs. 330 
into Court for delivery to the appellants. 
The parties pay their own costs in all three 
Courts. 

Appeal partly allowed. 





- CALCUTTA HIGH COURT. 
LETTERS Patent APPEALS Nos. 18 anp 22 
or 1916. 

July 3, 1917, 
Present: — Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Walmsley. 

In L. P. A. No. 18 or 1916 
SURENDRA NATH GHOSE 
—DxEFENDANT— APPELLANT 
VETSUS 
KALIGOPAL MOZOOMDAR-— PLrAINTIFF— 
RESPONDENT, 

In L. P. A. No. 22 or 1916 
KALI GOPAL MOZOOMDAR-- PLAINTIFK 
‘ —APPELLANY 

VETSUS 


SURENDRA NATH GHOSE awp 


OTHERS— DEFENDANTS— RESPONDENTS. 

Fraudulent or collusive proceeding, value of—Posses- 
sion, suit for—Title, fictitious, value of—Benamdar, 
whether can sue for possession—Pariy, addition of, as 
plaintiff, grounds for. " 

A proceeding in a Court of law, which is collusive 
and fraudulent, cannot be treated asa judicial 
proceeding but may be passed by as availing nothing 
to the party who sets it up. [p. 435, col. 2.] 

The plaintiff brought a suit for recovery of posses- 
sion of land from the defendants on a declaration of 
his title by virtue of an auction-purchase at a sale 
iu execution of a decree against his sister. It was 
found that the suit against the sister was based on an 
imaginary claim and that the decree and the sale 
thereunder were collusive and fraudulent: 

Held, that the plaintiff could not maintain the suit, 
even though the decision in the suit might be 
operative against the true owner, as Courts of Justice 
should not be permitted to be utjlised for the purpose 
of creating fictitious titles. [ p. 435, col, 2.) 

An application made on behalf of the sister to be 
added as a plaintiff was refused by the High Court, 
on the ground that if the application were granted 
the allegations in the plaint would require to be 
completely recast and also on the ground that the 
period of limitation for a suit by the real owner had 
not run out. ([p. 436, col. 2.] 

A guit for possession of land cannot be maintained 
by a benamdar. [p. 436, col. 1.] 


Appeal against the decree of Mr. Justice 
Roe, dated the 2lst of December 1915, in 
Appeal from Appellate Decree No. 570 of 
1914, against the decision of the Subordi- 
nate Judge, lst Class, Jessors, dated the 
29th November 1913, reversing that of the 


Munsif, ist Court, Narail, dated the 31st 
August 1912. 
FACTS appear from the following judg- 


ment of 


Ror, J.—This is an appeal froma decision 
of the Subordinate Judge of Jessore revers- 
ing a decision cf the Munsif of Narail. 
The facts found by the learned Subordi- 
nate Judge are as follows : — There was an 
estate of which the proprietor was one 
Radhika Prosad. Radhika Prosad died leav- 
ing a widow Kadambini. Kadambini's brother 
is the plaintiff in this suit, The defendants 
in this suit are the reversioners who will suc- 
ceed to the estate of Radhika Prosad on the 
death of Kadambini. The learned Subordi- 
nate Judge has found as a fact that in 
order to defeat these reversioners, Kadambini 


-allowed an ez parte decree to be made in 


favour of her brother against her in respect 
of debts falsely alleged to have been due 


to her brother from the estate of her 
husband at the time of his death and 
allowed her brother, the present plaintiff 


to put up for sale the properties in suit, 
and buy them in execution of the decree 
thus obtained. He further found that the 
estate of Radhika Prosad thus ostensibly 
purchased by the present plaintiff did not 
in fact pass to the present plaintiff but 
remained, inspite of these proceedings, in 
the possession of Kadambini and that 
Kadambini is still the real and benefaial 
owner of the estate. Subsequent .to the 
pretended transfer of the estate to the 
plaintiff, an application for partition was 
made by the plaintiff and a separate estate 
formed of the share of the deceased Radhika 
Prosad. Of that share, the plaintiff has 
been recorded as the sole proprietor in 
the Collestorate registers. At the time of 
the partition the defendants objected to the 
entry of the plaintiff’s name as the proprietor 
of this share and three months’ grace was 
given to them to institute a suit in the 
Civil Court to consolidate their objection 
to the Collestor’s proceedings. Nothing was 
done in the Civil Court and the Collector 
completed his partition, The dispute bet- 
ween the parties now before the Court is 
with regard to two khals lying on the 
boundary between the estate allotted to 
the plaintiff and land claimed by the, 
defendants as wpatnidars, under an estate 
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contiguous to the estate allotted to the 
plaintiff. The case before the Court of 
first instance was fought on the following 
issues :— (1) Is the plaintiff the real owner of 
the property ? (2) If he is a benamdai, 
bas be any right to sue? (3) Are the 
defendants barred by section 119 of 
the Partition Act from contesting the suit ? 
(4). Are the defendants estopped from 
denying the title of the plaintiff P And the 
last issue was whether in fact the khals in 
suit are a part of the estate allotted to 
the plaintiff by the Collector or belong 
to the defendants. as a part of the estate 
of which they are patnidars ? These issues 
were decided by the Subordinate Judge in 
appeal: (1) That the plaintiff was a mere 
benamdar. (2) That as& mere benamdar, 
he is nob entitled to maintain the 
suit (3). There was no estoppel. (4) 
There was no bar under the Partition 
Act (5). That the question to which estate 
do the khals in suit appertain had not 
been satisfactorily decided. On the two 
first issues the suit was dismissed by the 
lower Appellate Court. 
sion the present appeal has been lodged. 

The question of estoppel and the bar under 
section 119 of Act V of 1897 present no 
difficulty. The estoppel set up is that the 
. defendants purchased from the plaintiff a 
part of the property which was, as found 
by the lower Court, fraudulently obtained 
at the execution sale fraudulently conceived 
between Kadambini and the plaintiff. This 
purchase did ‘not put the defendants to 
any disadvantage. It did not cause them 
to do anything which they would otherwise 
have not done. There can be no question 
of estoppel in this matter. There is no 
bar under section 119 to a suit of this 
character. The defendants are contesting 
the suit as patnidars of an adjoining estate. 
It is open to them to contest a decision 
arrived at by the Collector that the khals 
form part of the estate under 
It is also open to them to say that the 
lands were not as a fact allotted by the 
Collector to the plaintiffs share; nor is 
section 27 a bar to the suit. It is open 
io any party contesting the plaintiff's title 
to say that he had no title upon which 
the Collector could record him as the 
proprietor, D 
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.has no real interest in the property. 


Against that deci-- 


partition. . 


(1917: 


Tt remains only to deal. (1) with the. 
question of fact, whether the plaintiff is in ` 
fact a benamdar, and (2) the question of 
law, whether a benamdar can sue. i 

From the judgment of the Subordinate 
Judge it is clear that he has come to a 
definite finding of fact that the plaintiff 
That 
finding of fact cannot be challenged in second 
appeal The only question remaining is 
whether as benamdar the plaintiff can 
maintain the suit. It is urged by the 
learned Pleader for the defendants that 
the cases are overwhelming in which it 
has been held that in a suit for immoveable 
property, a benamdar has no locus standi. 
In support of this contention he has cited 
the .cases of Gopeekrist Gosain v. Gunga- 
persaud Gosain (1), Hari Gobind Adhikari v. 
Akhoy Kumar Mozumdar (2), Mohendra Nath 
Mookerjee v. Kali Proshad Johuri (8), Issur 
Chandra Dutt v. Gopal Chandra Das (4), 
Baroia Sundari Ghose v. Dino .Bandhu Khan 
(5). All these are direct authority for 
the proposition that in a suit ‘for an 
estate composed of immoveable property, 
a benamdar cannot sue. But they are not 
in my opinion necessary authority for 
the proposition that in a suit on behalf 
of an estate for a declaration that a cer- 
tain parcel of land belongs to that 
estaie, the party who is in ostensible pos- 
session of that estate on sufference by the 


real owner cannot maintain a suit for 
such a declaration as is desired in the 
present case. In this case the dispute 


between the plaintiff and the defendants is 
not as to the ownership to the estate 
created by the Collector. If it were so, 
undoubtedly the plaintiff would not -be 
competent to maintain this suit in the 
face of the findings arrived at by the Sub. 
ordinate Judge. The point in dispute is :— 
Does the land in suit belong to the estate 
created by the Collector or to the patni 
of which the defendants are the represent- 
atives of the proprietor. I am of opinion 


(1) 6 M. I. A. 53; 2 Suth. P. C. J. 13; 1 Sar. P. C. J 
493; 4 W. R. (P. C.) 46; I9 E R. 20. US 
(2) 16 C. 864; 8 Ind. Dec. (N. s.) 240. 

(3) 80 C. 265; 7 O. W. N. 229. 
Pe. 25 0. 98; 3 0. W. N. 20; 13 Ind Dec, (x. s.) 

(5) 25 0, 874; 8 C. W, N. 12; 13 In ; 

PE d Doe. (N. 8.) : 
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thatin face of the acquiescence of Kadam- 
bini in the entry of the plaintiff's name 
88 proprietor of this estate, in face of her 
continued acquiescence in the ostensible 


: ownership put forward by the plaintiff, 
, and in face of. the purchase made by the 


defendants from the plaintiff of portions 


. of the estate, we must presume that she 


' estate for whosé benefit he 
. the land and that ke is, therefore, 


, ant is 


has authorised the plaintiff to represent the 
now claims 
com- 
petent to maintain a suit “and the defend- 
incompetent to deny his title. . In 


_this view 1 am supported -by the :case of 


. Ram: Bhurosee 


‘Singh v. Bissessur Narain 


. Mahata (6). I hold that inspite «of the fact 


_ that the 


plaintiff is a: mere benamdar 
in the particular circumstances :of his 
particular case, he was competent to 
maintain the suit. It is, therefore, neces- 
sary that a decision be made with regard 
to the question whether the disputed land 
falls within the estate which the plaintiff 
claims or within the patni which «the 
defendant claims, The appeal must, there- 
fore, be allowed, the decree‘ of the Court 


. below seb aside and the case remanded to 


_ estate of the 
. favour. 


_ dismissed with costa, 


the lower Appellate Court in order that 
this issue be determined. If it is fcund 
that the disputed  khols fall within the 
decree will be made in the plaintiff's 
the suit will be 
The -costs of this 
appeal will abide the result. 


Babu Surendra Chandra Sen (with him Babu 


the defendant's patni, 


| Hemendra Chandra Sen), for the Appellant. 
. —The defendant is the appellant and the 


appeal arises out of a suit for recovery of 


.possession on a declaration of plaintiff's title. 


The defence was (1) that the land in suit 
does :not appertain to the estate claimed by 


` the plaintiff and (2) that as the plaintiff is 


, whose 


not the’ real. owner of the 
in suit but is the 


property 
benamdar of another 
reversionary heir the defend- 
ant is, the plaintiff has no right to bring 
this suit as against the defendant, The 
Court of first instance decreed the suit in 
full; on appeal, the lower- Appellate ` Court 


"disinissed the suit, voli that ithe: dE 


(6) 18 W. X, 454, 


to 
e» 


'his'Lordship Mr. Justice Roe .has 
"that although the pl&intiff was a benamdar 


-ostensible owner is not maintainable. 


_ rights. 


deceased Radhika Prosad, a : which are on all fours with the facts “and 


"ys : WS ` circumstances of this gase 
If it is .found that it falls within ' 


„Narain Mahata (6), was 
: followed. 
. Bissessur Narain 


was a benamdur, and as such he‘had ho 
right to'bring this suit. Then‘thera was a 
second appeal to this Hon'ble Court, and 
“found 


he could sue, and hemade an order of re- 
mand for the determitiation of the questión 
as to whether the land belongs to the estate 
of the plaintiff. 

My ‘first submission is that a suit Ly an 


we 


.[MooxznzEs, J.— You say that he, oan "b 


“gue because the real title is not in him, Jd 


Yes. It has been found that the "pur- 
chase was made by the sister in the name 
of her brother (the plaintiff), and this - has 
been done with the obvious intention. of 
depriving the defendant of his reversionary 
Mr. Justice Roe, relying upon .a 
very old ease, the case of Ram Bhurosee 
Singh v. Bissessur Narain Mahata (6), bas 
reversed the decision of the learned Subordi- 
nate Judge, which was a correct decision, and 
has held erroneously (Í most respectfully 
submit) that a beaamdar can sue, The .case 
of Ram Bhurosee Singh v. Bissessur Narain 


“ Mahata (6) has no bearing on the question at 


issue in this case. Moreover, that case has 


“been dissented from in several other: subse- 


quent cases of this Hon’ble Court, all ‘of 


and' which lay 
down that a benamdar ‘as such has no right 


to sue for recovery of possession. e n 


[Mookersex, J.— Were these cases » brought 
to the notice of Mr. Justice Roe? | "u 


Yes. All these decisions were  plaeéd 
before his Lordship, büt his Lordship .pre- 
ferred to follow the ‘ancient .case in Ram 


. Bhurosee Singh v. Bissessur Narain Mahata (6) 


and overruled my contention, In Hari Gobind 
Adhikari v. Akhoy Kumar Mozumdar £2) 


| the cage of Prosunno: Coomar Roy Chowdhry v. 


Gaoroo Ohurn Sein (7), which was distingaish. 
ed in Ram Bhurosee Singh v. : Bissessur 
approved: and 
Ram Bhurosee Singh : v 
Mahata (6): the .-case .of 
‘Prosunno Coómar Rey Chowdhry y.:GóorooGhwitw 


In 


Sein (7) was not dissented from but was merely 
„distinguishbd. : iud another agêbhon ss 


get ad ae ttf nage 


(7).3 W. Re 158, E PM og SCR ^ e 
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, volved in this ease. The plaintiff is claim- . &live; the reversionary heir- is not entitled to 
ing under a frandulent decree and sale ‘held . question the validity Gr reality. of the title 
: thereunder. . This has been clearly found by . which the plaintiff has got by his pur- 
: the lower Courts.. So, "apart from the ques- chase. 
. tion whether . the plaintiff or his sister is [Mooxenser, J J. —Bat it has been found by 
- the real owner of the property, he should ‘the lower Courts that the title which he 
.not,.as & fraudulent: purchaser, be allowed has got has no reality.]: 

\ to maintain this suit. The deeree in ‘The defendant cannot raiso “that ques 
execution of which he purchased WAS _ tion, 
, fraudulent and so the sale held thereunder . If your Lordships think that the plaintiff 
“could” confer no title on him. As regards asa benamdar cannot ste, then the lady who 
. the question . Whether a, beuamdar can has been found to be. the real owner should 


“sue, frely on the following cases: Hari be allowed to be made a- 
’ party i in order thàt 
Gobind Adhikari v. Akhoy Kumar Mozumdar the matter may be decided in her presence, 


* (2), Issur Chandra Dutt v. Gopal Chandra Das otherwise she ta 
y be bound by the judgment 
" (4), Mohendra Nath Mookerjee y, Kali Proshad that may be made against her behamdar: See 


* < Johuri (3). Upon’ the above &uthorities the . Sita Nath Shaha.x. Nobin Olunder Roy (8), 
plaintiff who has been found to bea benam- Ranee Bhobosoonduree Dossee v. Issur Ohunüer 
"dar ‘is ^ not competent to maintain & suit of v Dutt (9), Bhola Pershad v. Ram Lall (10). 
“this riabure. Moreover, his confust through- [Babu Surendra ‘Chandra ^ Sen,—But `a 
“out has been fraudulent, his sule object : -contrary view was taken in- Hari Gobind 
` being to‘deprive the defendant of his rever- ` Adhikari'v, Akhoy Kumar Mozumdar (2). 1 
.Sionary rights. From thé very beginning [Mooxersex, J.—She cannot be joined aa a 


: the-Court is being. used for the purpose of : plaintiff except on an application by herself. | 
, breating a false and unreal title in favour She is willing to be joined as a plaintiff. 


E of the plaintiff, and a Court of Justice should [Mooreren J.—Up “to this time she has 
` not recognise and enforóe such an imaginary Weyer asked the: Court id add hér as a 

‘and fictitious title. plaintiff, | 4 ay 

: Tenbit the suit should: have been dis. - Kor the ends of ‘Justice the case should 

- misse ' be sent back with an order allowing the 
Babu Jogesh Chandra Roy (with him Babus lady to be added as a plaintiff, in view of 

. Biraj Mohan Mojumdat and Surendra Nath the fact that she is likely to-be prejudiced 


` Das Gupta), ' for the Respondent.—As long b d 
y any judgment that may be passed against 
“as the sistêr of the plaintiff who i is alleged her benamdar who has brought the suit,’ 


to ba the real owner is alive, the defendant Babu Surendra Chandra Sen, in reply.—At 
"Who is'only a reversionary heir cannot im- this stage there can be no addition of 
peach the. title of the plaintur” as being a ` parties, having regard to the fraudulent 


' benamdar, conduct of the plaintiff and the fact that 
‘The plaintiff purchased thelands in suitón the plaintiff and his sister have joined to- 
- 20th January 1890. Hisname wasregistered gether to deprive the reversioner of his just 
‘in the-office of the Collector on 16th Feb- rights. 
` ruary 1892. Then there was an application JUDGMENT. — T'heisé appeals have best 
“by the plaintiff for partition of the estate. preferred under clause 15 of the ‘Letters 
The defendants objected and they were asked . Patent against a judgment of Mr, Justice 
to sue for a declaration that the plaintiff was Roe ina suit for recovery of possession ‘of 
not the real owner, buta mere benamdar, land on establishment of title, The case for 
the actual and beneficial owner being another the plaintiff is that the property in dispute 
person, viz, his sister. When they have is ‘comprised within Ais estate, “which ori- 
not cared to bring such a suit even up 
to this time, should they be permitted . 
to disturb the state of things which (8) 50.1. R. 102. 


40; h. . . * 
lias been continuing from 1890? They 6162 Bar Es x fb W.B. 02 Bath, P. C, 3 
nre estopped from doing so. As long as (10) 24 C, 34; 12 Ind, Dec, (N. si) 687 , 


Kadambini the sister of the- plaintiff is 


i 


Vol, XLII] 


INDIAN OASES. 


SURENDRA NATH GHOSE t. KALI GOPAL MOZUMDAR, 


' ginally belonged to the husband of his sister 
Kadambini, that he sued her for recovery 
of the money due from her husband, that 
he obtained a decree and that in execution 
thereof he purchased the property ata sale 
held by the Court. The case for the 
' defendant 
title to the estate mentioned, because the pro- 
ceedings against his sister were collusive 
and fraudulent. The defendant further 
pleads that the disputed land is comprised 
within his estate, and not within the estate 
claimed by the plaintiff. The Trial Court 
found against the defendant and decreed the 
f suit, Upon appeal, the Subordinate Judge 
' reversed that decision and dismissed the 
suit. He held that as the proceedings 
taken by the plaintiff against his sister 
. were fraudulent and collusive, he had not 
acquired title to the disputed property. Upon 
appeal to this Court, Mr. Justice Roe has 
reversed the decision of the Subordinate 
Judge and has remanded the case for re-trial 
upon the question, whether the disputed 
land is comprised within the estate claimed 
by the plaintiff or that owned by the defend- 
ant. Efe has held, upon the authority of the 
desision in Ram Bhurosee Singh v. Bissessur 
Narain Mahata (6), that the plaintiff is 
entitled to maintain this suit although the 
proceedings taken by him against his sister 
may have been collusive, The plaintiff and 
defendant are both dissatisfied with the 
order of remand. The defendant has accord- 
ingly appealed on the ground that, on the 
facts found, the plaintiff has acquired no 


. title and is not competent to maintain this- 


action, The plaintiff has, on the other 
hand, appealéd on the ground that the 
order of remand is unnecessary, as, upon 
the facts found, & decree should have been 
'made in his favour on the merits. We 
must consider the appeal of the defendant 
(Letters Patent Appeal No. 18 of 1916) frst, 
because if his contention is well founded, the 
suit must be dismissed. 


_The argument of the defendant is based 
upon the:findings ofthe Subordinate Judge 
as to the unreality of the proceedings taken 
by the plaintiff against his sister, The 
_ plaintiff, no doubt, sued hersister for recovery 
of money alleged to have been advanced 
to her husband. But the Subordinate Judge 
has found that there was no foundation for 


is that the plaintiff has no' 


this claim, as there was in reality no debt due 
to the plaintiff from his brother-in-law. Con- 
sequently, the suit instituted by the plaintiff 
against his sister was based upon an imagin- 
ary claim. There was no defence to that 
action and an er parte deeree was made, The 
decree was nominally put into  éxecution. 
A collusive sale was held and title was 
supposed to have passed to the ` plaintif 
from his sister by virtue of the proceedings 
taken in Court. The defendant urges that, 
in these circumstances, the plaintiff acquired 
no title whatsoever to the property of his 
sister. Weareof opinion that this contention 
is well founded. 

Suits of this character are not altogether 
unknown and their effect is vividly described 
by Lord Brougham in a celebrated passage 
in the judgment of the House of Lords in 
Bandon v. Becher (11): “A sentence is a 
judicial determination of a cause, agitated 
between real parties, upon which real interest 
has been settled;—inorder to make a sentence 
there must be a real interest, a real argument, 
a real prosecution, a real defence and a real 
decision; of all these requisites, not one 
takes place in the case of collusive and 
fraudulent suits; there is no Judge, but a 
person, invested with the ensigns of the 
judicial office, is misemployed in listening 
to a fictitious cause proposed fo him. There 
is no party litigating, there is no-party defend- 
ant, and there is no real interest brought into 
question....The whole proceeding is collusive 
and fraudulent. It cannot, therefore, be 
treated as a judicial proceeding, but may be 
passed by as availing nothing to the party 
who sets it up.” But the plaintiff-respondent 
contends that as the decision in this litigation 
would he operative as against the real 
owner [Rash Behary Sarkar v. Mahendra 
Nath Ghose (12)], the suit should be allowed 
to proceed at his instance. We are 
emphatically of opinion that we should not 
accede to this argument. Courts of 
Justice should not be permitted to be utilised 
for the purpose cf creating fictitious titles, 
which’ must inevitably tend to weaken the 
sanctity which justly attaches fo judicial 
transactions. It is no doubt open to 


(11) (1835) 3 ee & Fin. 479 atp. 510;8 Bligh, 
(N. s.) 532; 6 E. R. 1517. 
(12) 21 Ind, Cas 979. 19 C. L. J. 34. 
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a party to impeach the reality of a 
transaction between two private indivi- 


duals; it is equally open to him to impeach 
the reality of a judicial proceeding. But 
the Court should certainly be slow to 
encourage the creation of fictitious titles in the 
matter disclosed by the proceedings placed 
before us. 

Reference was made to the decision of 
Sir Richard Couch, C. J., in Ram Bhurosee 
Singh v. Bissessur Narain Mahata (6), where 
a suit for possession of land by a benamdar 
was allowed to be 
decision, however, is not in conformity 
with a long series of cases in this Court 
both anterior and subsequent to it, which 
will be found reviewed: in Hari Gobind Adhi- 
kari v. Akhoy Kumar Mozwmdar (2) and 
` Mohendra Nath Mookerjes v. Kali Proshad 
Johurt (8). We must take it now as 
. well settled in this Court that, in suits for 
Jand, an action cannot be maintained by 
a benamdor [Atrabannessa Bibi v. Safatullah 
Mia (13) ], But, in our opinion, the case now 
before us is much: stronger than any of 
: the cases just mentioned. This is a suit 
by a person who has deliberately sought 
to utilise the machinery of the Courts 
for a purpose for which Courts of 
justice do not exist: vz. for the purpose 
of creation of fictitioùs: titles, and we fail 
to appreciate how a -Ogurt oan be invited, 
by & person who has so acted, to recognise 
and enforce such an unreal title. Considera 
tions which may be applicable to bona fide 
purchasers clearly do not arise here [ Rudha 
Madhab Paikara v. Kalpataru Roy (14); Akhil 
Prodhan v. Manmatha Nath Kar (15), Gore v, 
Stacpoole (16).] 

It has finally been suggested that we 
should direct that the real owner be joined 
as a plaintiff in this suit. No doubt a 
step of this character has been commended 
in, some of the cases found in he books 
[Sita Nath Shaha v. Nobin Chunder Roy (8), 
Ranee Bhobosoonduree Dossee v. Issur Chunder 
Dutt (9), and Bhola Pershad v. Ram Lall 
(0)j, but the course has not been adopted 
in others. [Hari Gobind Adhikari v. A-hoy 


(13) 21 Ind, Cas. 189; 22 C. L. J. 259; 43 C. 504. 

(14) 16 Ind. Cas. 811; 17 C. L. J. 209. 

(15) 22 Ind. Cas. £6; 18 O. L. J. 616. 

` (16) (1813) 1 Dow. 18 at P 80; 14 RR 53 E, R. 
607. , 
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maintained. That . 
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Kumar Mozumdar (2).] It is obviots that 
the real owner here could not be joined 
as a party except upon an application by 
herself. But even if such an application 
were made we could not possibly grant 
it, becuse if ,the application were grant- 


ed, the allegations in the plaint would 
require to be completely recast. It bas ° 
further been stated to us that the suit 


by the real owner, if instituted now, 
will be in time; consequently there is no 
substantial reason why we should. grant 
this belated application for addition of the 
real owner, contrary to the allegations in the 
plaint and the evidence. 

The result is that the appeal -preferred 
by the defendant (Letters Patent Appeal 
No. 18 of 1916)'is allowed and that by the 
pla ntiff (Letters Patent Appeal No. 22 of 
1916) is dismissed. The suit will stand 
dismissed with costs in all the Courts, but 
there will be no separate order for costs in 
the appeal by the plaintiff, 

Letters Patent Appeal No, 18 allowed;. 
Letters Patent Appeal No, 22 dismissed.. 





PUNJAB CHIEF COURT. . 
Seconp Civit Appeat No. 1808 or 1914, 
February 12, 1917. i 
Present: „Mr Justice Scott-Smith. 
Musammat AM BA—PLAINTIFF— APPELLANT 
versus 
BAIJ NATH AND orsers— DEFENDANTS— 


RESPONDENTS.. 

Partnership suit, character of— Payment inio Court, 
effect of— Suiety- bond executed in partnership suit, 
nature of- Rateable distribution—Civil Procedure ‘Code 
(Act V of 1908), s. 73 

A partnership suit isa suit of a peculiar charactor 
and the parties to such a suit do hot stand to each 
other precisely in the same relation as parties to suits 
generally. Each of the parties to such a suit is really 
in turn plaintiff and defendant and in both capacities 
comes before the Court for tho adjudication of his 
rights relating to the other partners, which the Court 
ia to determine by its decree. [p. 487, cols. 
1&2 

Edulji Muncherji Wacha v. Vullebhoy Khasbhoy; 
7 B. 167;7 Ind. Jur. 372; 4 Ind. Dec. (N. s.) 112, relied 
upon. 

Money paid into Court by reason of a probibitory 
order does not become tho property of the croditpr at 
whose instance the prohibitorv order was issued with- 
vut a further order directing payment to him. t». 
437, col. 2.] . 

Srinivasa Ayyangar v. Seetharama yyar, 19 M. 729; 8 
M. L, J. 151; 6 Trid. Deo, (N. s.) 755, relied upon, , 
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A surety-bond oxecuted in a partnership suit should 
be considered to, enaure for the benefit of all those who 
may eventually get a decree. [p. 437, col. 2.] 

L. brought a partnership suit against P. and added K. 
another partner as a formal defendant. K. asked the 
Court to decree to him any sum that might be found 
due to him. Eventually £. was given a decree 
against P. for Rs. 2,301-10.3 and K. one for Rs, .488, 
One T. N. had executed a surety-bond reciting that 
ifa decree was given in the .ense ho would pay the 
sum of Rs, 1,000 into Court. IL. having 
realised the whole sum of Rs. 3,000 from L. N, 
plaintiff, the widow of K., sued for her share, 

Held, thet inasmuch as K. would have been entitled 
to a proportionate share.of the sum of Es. 1,000 had it 
béen paid into Court the plaintiff was, as Ks ropre- 
sentative, entitled to compensation for the action of 
L. in appropriating the whole sum to himself. [p. 
438, col, 1 

Saad appeal from the decree of the Divi- 
sional Judge, Jullundur, dated the 4th May 
1914, reversing that of the Distriot Judge, 
Jullundur,dated the 29th May 1913, decreeing 
the plaintiff's claim for Rs. 576-8. 

Bakhshi Tek Chand, for £he Appellant. 

"Mr. Manohar Lal, for the Respondent. 

JUDGMENT. —The facts of the case out 
of which this second appeal arises are clearly 
set forth in the judgment of the first Court 
and need not be repeated. 

The first Court gave the plaintiff a decree 
for Rs. 576-8-0 with proportionate costs. 
The lower Appellate Court held, for reasons 
stated in its judgment, that the plaintiff's 
husband Khillan Lal was no party tothe 
surely-bond executed by Lok Nath and 
that that bond was merely executed for 
the benefit of the judgment-debtor Paul 
and Lachmi Narain deoree-holder, at whose 
instance a prohibitory order attaching cer- 
tain monies due to Paul had been issued. 
There is no ‘doubt that Lok Nath executed 
the bond in consequence of Lachmi Narain 
having got a” prohibitory order issued in 
regard to money due to Paul, but it must 
be remembered that the suit was a partner- 
ship suit. As pointed out in Edulj? Muncherjt 
Wacha v. Vullebhoy Khanbhoy (1), a part- 
nership suit is a suit of a peculiar character, 
and. the parties to such a suit do not 
stand to each other precisely in the same 
relation ag parties to suits generally. Hach 
of the parties to a partnership suit, how 
ever he may he formally ranked, is really 
in turn plaintiff and defendant, and in both 
capacities comes before the Court for the ad- 

QTR, 167 stp 168; 7 Ind. Jur. 272; 4 Ind. Dec. 
"(se a) 142, à 
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judication of his rights relatively to the other 
partners whioh the Court endeavours to deter- 
mine by its decree. Thus in the present: 
case Lazhmi Narain was the nominal plaintiff. 
He brought the suit againt Paul and 

added Khillan Lal another partner a8 & 
formal defendant. When Khillan Lal came 
to Court he asked that any sum which 
might be due to him might be deoreed to 
him. In the result Lachmi Narain was 
given a decree for Rs. 2,301-10-3 and Khillan 
Lal cne for Rs. 488. Both the decrees were 
given against Paul aad a condition was 
attached ‘teat prior to execution the decree- 
holders should make up the Court-fees due 
in proportion to the sums decreed. The 
bond executed by Lok Nath recited that 
if a deoree was given in the case, then he 
would pay the sum of Rs, 1,000 into Court. 

It is important to remember that be under- 
took to pay this sum nfo Court and not 
to pay it to Lachmi Narain. Now, there 
can be no doubt that if the money had 
been paid into Court, Khillan Lal would 
have been entitled to a proportionate share 
therein in accordance with the provisions 


of sestion 73 of the Civil Procedure Code. 
In Srinivasa Ayyangar v. Seetharamayyar 
(2) it was pointed out that money 


paid into Court by reason of a prohibitory 
order does not becomé the property of the 
creditor at whose instance the prohibitory 
arder was issued without a further order 
directing payment to him, Similarly I 
consider that a snrety-bond executed in a 
partnership suit such as was done in the 
present case should be considered to enure 
for the benefit of all those who may eventually 
get a decree. 


Now, the respondents in the present case 
under a precept of the Court went to 
Amritsar and realised the sum of Rs. 1,000 
from Lok Nath. They were bound to pay 
this money into Court where it would have 
been’ available for distribution between them 
and Khillan Lal, but instead of doing ao 
they kept the money for themselves. If 
the money had been paid into Court Kbillan 
Lal certainly would have got a proportionate 
share, and equitably his representative the 
present plaintiff-appellant is entitled 10 com- 
M. E. T. 151, 


(2) 19 M. 12,6 6 Ind. 


Dec, (x. 8.) 
755. , 
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pensation for the action of the 
eüts “in appropriating the whole sam to 
themselves. .. . i 

"The first Court, having regard to the 
fact that the respondents never paid the 
Court-fees due from them, held that they 
were not entitled to execute their decree 
and that, therefore, Khillan Lal's represen- 
tative was entitled to the full sum ‘due 
under his decree, he having paid the Court- 
fees due from him. I do not, however, 
agree with this. The respondents’ decree 
had not become a nullity and I think the 
measure of damages due to plaintiff-appel- 
lant should be the sum which Khillan Lal 
would have received had the sum of 
Rs. 1,000 been deposited in Court. Lachmi 
Narain’s decree including costs was for 
Rs. 2,760 and Khillan Lal’s decree was for 


Rs. 540. . They would, therefore, have been ` 


entitled to share in Rs. 1,000 in the pro- 
portion of five to one, in other words, 
Khillan Lal would have been entitled to 
one-sixth of the sum realised. Khillan Lal 
paid Rs. 36-12-0 on account of Court-fees, 
and, in my opinion, the plaintiff was entitled 
to deduct this sum first from Rs. 1,000 
and to get a proportionate share of the 
balance. After deducting Rs. 36-12-0 her 
proportionate share comes to Rs. 160-8-0 
and I, therefore, hold that she is entitled 
to Rs. 197-4-0. 

I accept the appeal, set aside the order 
of the lower Appellate Court and give the 
plaintiff a decree for this sum with pro- 
portionate costs in all the Courts. 

Appeal accepted. - 


MADRAS HIGH COURT. 
Seconp Civi, Arrear No. 1224 or 1916. 
April 4, 1917. 

Preseut:— Mr. Justice ‘Seshagiri Aiyar and 
Mr. Justice Kumaraswami Sastri. 
PANDIYAN PILLAI—DErERDANT No, 1 
—APPELLART 
versus 
K. V. VELLAYAPPA ROWTHER 
AND ANOTBEE— PLAINTIFF AND DEFENDANT 


No, 2— RERPONDENTS `. 
Transfer of Property Act (IV of 1882), ss. 98, 61— 
Mortgage, combination of simple and usufructuary— 
Stipulation converting mortgage, into sale—Clog on 
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equity of redenvption-—Adverse possession by mortgagee 


—Improvements, claim for, value of—Bona fide holder ` 


under defective title, right of—Erecution —Attachment 
—Claim proceedings, effect of—Title perfected after 
date of attachment, effect of. 

A provision ina mortgage-deed that the mortgagee 
should enjoy the mortgaged properties for a certain 
period and that after that date, if the principal is not 
paid, the property should become absolutely his, does 
not convert the mortgage into an usufructuary one, 
nor does the sale become absolute after the stipulated 
period. Sucha provision iss clog on the equity 
of redemption and must be relieved against, It is 
introduced not as a term of the mortgage but only 
as limiting the term of enjoyment in liou of interest, 
[p. 439, col. 1.] 

Srinivasa Aiyangar v Radha Krishna Pillai, 22 Ind. 
Cas. 54; 38 M. 667; 14 M. L. T.647; (1914) M. W.N. 
81; 26 M. L. J. 47, followed. 

Possession continued bya mortgagee in a different 
capacity .will suffice to start adverse possession, 
although the original possession is not given up. [p. 
439, col. 1.1 


Muthukaruppan Samban v. Muthu Bamban, 25 Ind. 


Cas. 772; 88 M. 1158; 1 L. W.754;16 M. L. T. 344; 
(1914) M W. N. 768; 27 M. L. J. 497, followed. 
Where & mortgagee effects improvements on the 
mortgaged property under the bona fide belief that 
in accordance with the terms of the mortgage-deed 
he has become absolute owner of the property, he is 
entitled to the value of the improvements effected 


by him under section 51 of the Transfer of Property 


Aot, [p. 440, col. 1.] 

A decision in a regular suit instituted to contest 
am order made in claim proceedings places ihe 
parties i in status quo ante either by vacating the order 
made in the said proceedings or by confirming it. [p. 
489, col 2.] : 

Where & party in possession of property, whose 
title to the property is stillinchoate, chooses to 
invoke the aid of the Court to protect the property 
from attachment, and as a result of the summary: 
proceedings started by him the intervention of the 
Court is sought in a regular suit to adjudicate upon 


: his title, he is bound by the decision given against 


him, and the right restored to the parties is the 
vight which they asked the Court to give a decision 
upon as on the date of the attachment. [p. 439, col. 
2; p. 440, col. 1.] 


Second appeal against the decree of the 
District Court, Madura, in Appeal Snit No, 
191 of 1915, preferred: against that of 
the Court of the Subordinate Judge, Madura, 
in Original Suit No. 41 of 1914. : 


Mr. M. D. Devadoss, for the Appellant. 
Mr. A. Krishuaswami Áiyar, for the Re- 
spondents. 


JUDGMENT. —This is a suit for a deola- 


ration that the property in suit is liable to 
be attached in execution of the decree obtained 
by the plaintiff against the 2nd defendant. 
He mortgaged the property in 1894 to the 
Ist defendant. 
transferred the patie to the 1st defendant, 


In .1961, the 2nd defendant 
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In Oetober 1912, the plaintiff attached the 
property in execution of his decree. The 
lst defendant preferred a claim which was 
allowed. Thereupon this suit was instituted. 
The District Judge, differing from the Sub- 
ordinate Judge, held that the property is 
liable to be sold in execution subject to the 
lst defendant’s mortgage. < 

In the second appeal; Mr. Devndoss's first 
contention was that the mortgage was an ano- 
malous one, that the condition for convert- 
ing it into an absolute sale after four years 
worked itself out, and that the Ist defendant 
became the absolute owner. We are unable 
io agree, The period of fonr years is fixed, 
not as aterm of the mortgage, but only as 
limiting the period of enjoyment in lieu of 
interest. The document is not capable of be- 
ing construed as a usufruotuary mortgage for 
a term as contended for by tbe learned 
Counsel. We think that it is a combination 
of a usufruetuary and of a simple mortgage 
and as such is covered by the exception 
mentioned in section 98 of the Transfer of 
Property Act, In this view, the condition 
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for converting the mortgage into asale is a. 


elog on the egnity of redemption which should 
be relieved against. , We hold, following 
Srinivasa Aiyangar v. Radhakrishna Pillai 
(1), that the mortgage was not converted into 
an sbsolute conveyance, but was liable to be 
redeemed. 

The next contention was that the mort- 
gagee acquired a title, by prescription to the 
property. It is trae that there was a trans- 
fer of patia in January 1901. We do not 
agree with the learned District Judge that the 
fact that the mortgagee’s possession was not in- 
terrupted would make any difference. We held 
in Muthukaruppan Samban v. Muthu Samban 
(2) that possession continued in a different 
capacity would suffice to start adverse posses- 
sion, although the original possession was not 
given up; and we dissented from the Caloutta 
view to the contrary. We adhere to that 
view. But the further question is that, as 
admittedly on the date of the attachment by 
the plaintiff the Ist defendant had not per- 
. fected his prescriptive title, whether he is 
entitled to say, tkat, on the date of the suit, 


(1) 22 Ind, Cas. 54; 38 M. 667; 14 M. L. T. 547; 
14) M. W. N. 81; 26 M. L. J. 47. 
0) 95 Ind. Cas. 772; 88 M. 1158;1 L. W. 754; 16 


M. Ls T, 344; (1914) M, W, N. 768; 27 M. L. J. 497, 


E 


439 : 


B ` 


he had acquired that title, and that conae- 
quently the plaintiff is not entitled to any - 
relief in the suit. An old decision of this 
Court, not reported in the authorised re- 
ports, namely, Seetharami Reddi vw. Venku 
Reddi (8), supports Mr. Devadoss. On the ' 
other hand in Krishnappa Ohetty v, Abdul 
Khader Saheb (4) it was held by a Bench of this 
Court that from the date of the claim to the 
date of the finaldjsposal of the suit, the proper- 
ty is subject to lis pendens. In the present ` 
case, itis not necessary to take up this extreme 
position. We understand that this view has 
recently been questioned by another Bench | 
of this Court. Vasudeo Atmaram Joshi v. 
Eknath Balkrishna Thite (5) holds that if 
the title to the property was not perfected 
onthe date of the attachment, the deoree- 
holder can get a decree for attaching it. In 
our opinion, the proper view to take of the ` 
proceedings is this: on the date when the 
title of the party in possession was still 
inchoate, the plaintiff chose to invoke the 
aid of the Court to protect the property from 
attachment. He got no relief in the summary 
proceedings. He thereupon sought the ine 
tervention of the Court to establish his title. 
Consequently heis bound by the decision given 
against him. It is well established that a 
decision in a regular suit instituted to con- 
test the order in the claim proceedings places 
the parties in status quo ante either by vaca- ' 
ting the order made in the said proceedings 
or by confirming it. The result is the plain- 
tiff is directed not to interpose obstacles in ' 
earrying out the further steps necessary to 
reap the fruits of the attachment. Both 
the parties are bound by that prononncement. 
Consequently no question of interruption of 
possession or of its continuance despite 
the attachment arises. This conclusion 
is in consonance with the view taken 
by the Judicial Committee in Phul Kumari 
v. Ghanshyam Misra (6), as regards the nature 
of the: right litigated after the order on the 
claim petition. In our opinon, the right res- 
tored to the parties is the right which they 
asked the Court to give a decision upon 28 


(3) 11 M. L. J. 844, 

(4) 25 Ind. Cas. 11; 38 M. 535; 26 M. 

(6) 8 Ind. Cas 639: 35 B. 79; 12 

(6) 35 C. 202; 35 I. A 22; 12 C. 
J. 36,5 A. L. J. 10; 17 M. L, J. 618; ; 
Bom, L. R. 1 (P. C). 
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on’ the- date of the attachment. 
necessary to say what might have'been the 
result, in case the. person in possession had 
not sought the aid of the Court and if exe- 
cution proceedings went on without his in- 
tervention. . We think the plaintiff has a. 
right to attach the: property. 

"The last question relates to improvements. 
We: are not determining their value. But as 
ihe decree of the District Judge says that 
the plaintiff should sell the property subject 
only to the mortgage, it is necessary to point 
out that the sale should be subject to the 
value of the improvements, if any, as well. 
No. doubt, it is only when the lst defendant 


is evicted that he can claim to be paid their. 


value; but nonetheless, the decree should 
make it clear that .the sale is subject to the 
value of improvements and. that the lst de- 
fendant is entitled to be paid their value 
before eviotion. 

‘We feel. no doubt that the lst defendant 
was a bona fide transferee. We-think that 
all that the Courts should require of kim is 
proof that he made the 
honestly believing that he was the owner of 
the property. See Nanjappa Gounden v. Peru- 
ma. Gounden (7), Narayana Adyar v. Sankara- 
narayana Atyar (8), Municipal Corporation of 
Bombay v. Secretary of State (9) and Ma- 
thunsa Rowthan v. Apsa Bin (10).. The prin- 
ciple of section 51 of the Transfer of Pro- 
perty Act is applicable to this case. See 
also Henderson v. Astwood (11). Mr. Krishna- 
swami: Aiyar, Vakil for the respondent con- 
tended that as the document is incapable of 
conferring title as owner, there can be no 
question of bona fides in making improvements, 
It the transferee acted recklessly and in utter 
disregard of obvious facts, he could not be 
said to be acting bona fide. That was all 
that was laid down in Muddusamt Siddappa 
y. Bhaskara Lakshmi Narasappa (12). In the 
present. case, the form of the document and 
the conduct of the mortgagor and of the 


(7) 4 Ind, Cas. 18; 82 M, 530; 19 M. LJ. 454; 6 M. 
L. T. 284. 

(8) 24 Ind. Cas. 940; 1 L. W 869. 

(9) 29 B. 580; 7 Bom. L.R 27. 

(10) 1È Ind Cas. 444: '36M 194; 20 M. L:J. 909; 
10 M. È T.373: (1911: 2 M. W: N. 425. 

(11). (18943 A. C. 150; 6'R 450. 

€12% 80- Ind -Caa. 853; 29 M. T J 357; aL. W. 758; 
18 M, L. T. 223; (1915) M, W, N. €81.- - 
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` It is "Hb: “ mortgagee’ 


improvements. 
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show’ that ‘the: 1st* defendan: 
honestly believed himself to be the owner o 
the property. 

The decree of the District Judge must be 
modified so as to include the declarations we 
have indicated. 
respects. Wach party will bear his own costs 
in this Court. 
the lower Courts will stand. 

Appeal allowed in part. 

Y. R P. ` 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
-Seconp Crvit APPEAL No. 467- B or 1916. 
April 13, 1917. 
Present:—Mr. Mittra, A. J..C. 
KRISHN AJI—PLAINTIFF—ÀAPPELLANT 
| versus 

LADHUBAM GHASIRAM: MARWADI 

AND OTHERS— DEFENDANTS - RESPONDENTS. 

Civil Procedure Code (Act V cf 1908), O. XXI, rr. 92, 
93— Execution —Sale—Warranty of title—Purchaser, 
avhether entitled to return of purchase-money where 
judgment-debtor had no interest in property sold. 

Apart from fraud, negligence or other breach of 
duty, a- purchaser at an auction sale is not entitled to- 
maintain asnit under the present Code of Civil 
Procedure for return of the purchase-money paid’ by 
him on the ground that the judgment-debtor had no 
saleable interest in the property sold. [p. 442, col. 2.] 

Case-law discussed. 

The implied warranty of title in respect of sales by 
private contract cannot be extended to' Court sales 
except in so far as such extension is justified by the- 
provisions of the.Civil Procedure Code. [ p. 442, col..2.] 

The present Code of Civil Procedure does not 
recognise an auction-purchaser's right to a return 
of the purchaso-money paid by him except where a 
sale is actually set aside under Order XXI, rule 92. 
(p. 442, col. 2. ] 


Second appeal against the decree of the 
District Judge, East Berar, in First Appeal 
No. 76 of 1916. 

Messrs. B. R. Pendharkar and V. V. Chitata; 
for the Appellant. 

Mr. B. W. Joshi, for Respondent No. 1. 

JUDGMENT.—The defendant No. 1,'im 


The appeal fails in other 


The order as to the costs of 


execution of a decree against defendant No. 3, 


attached certain-fields which were sold in auc- 
tion on the 25th November 1909 to the present 


. plaintiff. Subsequently, a suit was instituted 


by a third party for possession" of the pro- 


- perty and the ‘plaintiff has been dispossessed 


Vol. XLII} 
ERISHNAJS v. LADHURAM @¢HASIRAM MARWADI, 


in-exeottion of the decree passed: in the last 
mentioned suit, on the ground that the 
judgment-debtor had no interest in the 
fields. The plaintiff now sues. for refund 
of the purehase-money and interest thereon. 
Both the Courts below have dismissed the 
suit: on the ground that under the Civil 
Procedure Code of 1908 the plaintiff .cannot 
maintain the suit. > - 

Lagree with the lower Courts that their 
is not an iota of evidence to establish a case 
of. fraud. So the question of fraud may 
entirely be left out of consideration—so far as 
the.present caseis concerned. It was also 
urged before me thatin any case the plaint- 
iff ig entitled to a decree against the defend- 
anb. No. 3, the original judgment-debtor, 
to .whom it is said part of the purchase- 
money was paid. Although defendant No, 3 
is a party to the suit, yet the plaintiff has 
never asked for any relief against him. He 
asks only fora decree against the first two 
defendants, the second being a member of 
the same family as the first defendant. The 
plaintiff might bave hada good cause of 
action, subject to the law of limitation, against 
the. defendant No. 3, if he had pleaded that 
the balance of the: purchase-money was paid 
to him and if the plaintiff was seeking any 
relief against this defendant. I must, there- 
fore, disallow this claim against the third 
defendant. 

The main question for consideration is 
whether, under the Civil Procedure Code 
of 1908, the plaintiff can maintain a suit 
for refund of the purchase-money against the 
judgment-ereditor on the ground thatit has 
been subsequently found that the judgment- 
debtor had no saleable interest in the pro- 
perty put up to auction. 

In Dhannoo Jingar v. Antoba Jannardan Kalar 
(1) it was held that under section 315 
of -the Civil Procedure Code of 1882, the 
purchaser is entitled to receive back the 
purchase-money from any person to whom 
it- has been paid when the judgment- 
debtor had no saleable interest ` in the 
property sold and that the purchaser may 
either. institute a suit for the purpose, or, 
“may. apply to havethe sale set aside within 


60 days of the sale, or may apply to have. 


his parchase-money within 3 years under 
Article 178 of the Limitation Act, . 
(1)12 6. P. L. R. 49, 


^ 
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The provisions of the present Civil Pro. 
cedure Code are somewhat different from 
those of the repealed Code. These provisions 
are reproduced below: — . 


"315. When & sale 
of immoveable property 
is set aside under 
section 310A, 312 or 
313 (or when it is 
found that the judg- 
ment-debtor had no 
saleable interest in the 
property which paur- 
ported to be sold, and 
the purchaser is for. 
that reason deprived 
of it), the purchaser 
shall be entitled to 
receive back his pur- 
chase-money (with or. 
without interest as the 
Court may direct) from 
any person to whom 
the purchase- money has 
been paid. The repay- , 
ment of the said: pur- 
chase-money and of the 
interest (if any) allowed 
by the Court may be 
enforced against such 
person under the rules 
provided by this Code 
for the execution of 
a decree for money.” 


Order KAT, rule 99, 
Where a sale of im- 
moveable property is 
sef aside under rule 
92, the purchaser shall 
be entitled to an order 
for repayment of his 
purchase-money, with ' 
or without interest as 
the Court:may direct, ` 
against any person | 
to whom it has been 
paid. 


The right to receive back the purchase- 
money arises under Order XXI, rule 93 
.where a sale of immoveable property is sat 
aside under rule 92. The purchaser is not 
now expressly declared entitled to it when 
it is found that the judgment-debtor has 
-no saleable interest’ in the property whish 
purported to be sold and the purchaser 
is for the reason deprived of it, that ig 
to say, where it is found in a proceeding 
other than one to seb aside the sale under 
Order XXI, rule 91. So faras the express 
provisions of the Code are concerned, there 
ean he no doubt that the purchaser’s right: 
,to. refund is enforceable only where a. sale 


: of immoveable property is set aside under . 


rule 92 of Order XXI. 
` It is contended on behalf of fhe appel. 
Jant that Order KAT, rule 91, recognises the 
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right of an auction pnrehaser to set aside 
the -sale on the ground that the judgment- 
debtor had no saleable interest in the property 
gold, and it is argued that the use of the 
woe ‘may” in that section shows that the 
auction-purchaser is not confined to the 
remedy provided for by that section. The 
answer to this is thatso far as the right 
recognised by the section is a right to enforce 
it by an' application to have ihe sale: set 
aside, . Order XXI, rule 91, does not deal 
with the right to a return of the purchase- 
money, but only with the right to havé the 
sale set aside. There is nothing, in that rule 
to justify the inference that a right toa 
refund of purchase-money is recognised 
by that rule. It is only Order XXI, rule 
93, which deals with if and that section 
is inapplicable to the present case. We' 
have to consider whether apart from the" 
Code of Civil Procedure there is a 
right to a refund of purchase-money where 
the judgment-debtor has no saleable 
interest in the property sold. 

The Full Bench ease [Sowdamint Chow- 
drain v. Krishna Kishoré Poddar (2), though ` 
it dealt with a sale under Regulation VII 
of 1825, shows that the Judges with the 
exception of Kemp dJ., held that a pur- 
chaser at a sale in execrtion held under 
the Code of 1859 purchases the right, 
title and interest of the judgment- 
debtor and that there is no implied war- 
ranty of title in such a case, According 
to Macpherson and Loch, JJ, section 258 
of: Act VIII of 1859 gives the purchaser 
a right to receive back the purchase-money 
where a sale of immoveable 
set aside summarily. before the confirmation 
of the sale and the granting of the certifi- 
cate, Similarly, in Krishnapa v. Panchapa 
(3) the Bombay High Court ruled that 
where after the confirmation of a sale a pur- 
chaser .is ejected from the property in a 
subsequent suit, the decree in such a suit 
cannot be said to have the effect of setting 
aside the sale within the meaning of section 
250 of the Code of Civil Procedure 
of 1859. The learned Judges also -laid 
down that there was no warranty in such 
a sale that the judgment-debtor had no 


(2) 4 Bi L. R. (F. 


B.) 11; 12 W. R. (F. B.) 8. 
(3) 6 B. H.G, R.A. €. J. 258 


INDIAN QASHR.. 


„oË title in; respect ‘of sales 
contract: cannot be extended to Court sales, 


property is. 


Bom ; 


right, title or . interest i in. the ond sold. 
The case of Dorab Ally . Khan v. Ezecutors ` 
of Khajah . Moheeooddeen (4) was, an appeal | 


.from a decrée - passed on .the.Original Side 


of the Caleutta High. Court. At page 813 
their Lordships say:. "Now. it is of course . 
perfectly clear, that: when the property has 
been so sold under a.regular execution, and 
the purchaser is afterwards evicted under a 


-title paramount to that of the judgment-debt- 


or, -he has no remedy against either the Sheriff . 
or the judgment-creditor,”: Muttusami 
Ayyar, J., in Sundara. Gapalan v. Venkata- 
varada Ayyangar (5) speaking of the Privy 


;Couneil decision i in Dorab Ally Khan’s case 


(4) says:. "The decision of the Privy 
Council seems to be an authority for.the 
proposition that the implied warranty 
by private 


except so far--as such extension is justified 
by the processual law in India". . — 

It would seem that apart from fraud or . 
negligence or other -breach. :of duty, an 
auction-purchaser . has no right toa return 
of the -purchase money except to the extent 
recognized. by- the .Code of Procedure. ` As 
the present Code of Procedure, like Aot. IV 
of 1859. does not recognise such a right 


except when a sale is actually set aside 


under Order XXI, rule 92, the plaintiff's suit. 
has, in my opinion, been rightly dismissed, 
The learned District Judge has: been 
misled by the head note in Rustomjd Ardeshir 
Irani-v. Vinayak Gangadhar Bhat (6). At 
page 34* of the judgment it is pointed ont 
that the sale took place in 1900.and was 
confirmed on the 3rd November. 1902:. 
The case was, therefore, governed by the 
Procedure Code of 1882. The appellant 
relies upon the following passage in the 
judgment of Scott, C. J.: “There can be 
no objection in treating the relations of . 
the parties, namely, the judgment-oreditor 
and the Court sale purchaser, as relations in | 
the nature of contract.” The passage isolated 
from the rest of the judgment might be mis- 
leading, but it was certainly not meant to lay 
(4) 3 C. 806; Í C. LR. 529; 6 I. A. 116; 3 Buth. P. 
C. J. 519; 3 Sar P. 0. J. 8185; 2 Ind. Jur. 426; 1 Ind, 


Dec. (N. s.) 1097 :P. C.). 
Gum. 228,3 M, D, J., 299; 6 Ind, Dee, (x. E) 


C6) 7 Ind. Cas. 955; 35 B. 29; 12 Bom, L. R. 728. 
*Page of 35 B.—Ed. 
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down.in that case that there was any 
warranty of title in a Court 
such as there is in a private sale under 
the Transfer of Property Act. The question 
before the learned Judges of the Bombay 
High Court was as to the offect of mis- 
representation in the auction sale. That is 
not a point before me, and I, therefore, 
express no opinion on it. I have read the 
case carefully, but I cannot find that it is 
any authority in support of the appellant’s 
contention. The opinion of Napier, J., in 
Mohideen Ibrahim v. Mahamed Meera Levvat 
(7), which is cited with approval of 
by Richards, C. J., and Lyle, J., in Sidkeswarz 
Prasad Narain Singh v. Goshain Mayanand Gir 


(8), is against the appellant. Both were cases, - 


however, governed by theold Code. The late 
decision of the Allahabad High Court in Mu- 
hammad Najib Ullahv. Jai Narain (9) to which 
Richards, C. J., was also a party seems: to 
have been based upon the Full Bench 
decision in Munna Singh v. Gajadhar Singh 
(10), the authority of which decision the 
learned Judges felt themselves bound by, 
though they were disposed to differ from it. 
The learned Judges held with the Fall 
Bench that the right of the purchaser 
to recover the money is the creation of 
the Civil Procedure Code. The fact that 
there: is nothing corresponding to the second 
paragraph of section 315, Civil Procedure 
Gode of 1882, in the present Gode, does 
not appear to have been -noticed in the 
judgment. The Full Bench recognizes that 
an innovation was introduced by section 
315 of the Code of 1877. The question 
before the Full Bench was whether, “when 
it is found that the judgment- debtor 
had no saleable interest in the. property" 4 
the auction-purchaser’s remedy is an ap- 
plieation or by & regular suit. 

‘The case of Parvathi Ammal v. Govinda- 
sami Pillai (11) does not help the appel. 
lant. The 
from the earlier judgment of Napier, J.— 


(7) M Ind. Cas, 437; 23 M. L. J. 487;12 M. L. T, 
431; (1912) M. W. N. 1130. 

(8) 19 Ind, Cas. 986; 35 A. 419; 11 A. L. J. 606. 

(9) 26 Ind. Cas. 59; 36 A. 529; 12 A. L. J. 908. 
( (10) 5 A. 577; A. W. N. (1883) 190;3 Ind. Der. 
N. 8.) 491. 

(11) 30 Ind. Cas. 827; 29 M. L, J. 467; 2 1, W., 861; 
(1915) M. W. N, 797; 89 M, 803, 
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sale . 


learned Judges do not differ . 
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on the contrary it is fully recognized that 
"the right of action to obtain & refund, 
consequent on the want of saleable interest in 
the judgment-debtor, is not a right inhering in 
a purchaser,but is only the creation of a 
Statute and the right thus conferred oan only 
be exercised within the limitation prescribed. 
Consequently, without getting the sale set aside 
through Court, the purchaser has no 
right of action. The general principle of 
caveat emptor would affect the purchaser 
unless he chooses to adopt the remedy 
given him by the Statute.” The case was 
actually decided on tke ground that the 
decree-holder by neglecting the duty cast 
on him rendered himself liable to compensate 
the anuetion-purchaser for the loss he had 
sustained. This, as was pointed out, was not 
a right created by a Statute for the first time. 
I may also point out that the sale had been 
already set aside. at the instance of the 
judgment-debtor on the ground of irregulari- 
ty before the suit was brought against the 
deoree-holder. 

I have come to the conclusion that apart 
from fraud or neglect of duty a purchaser 
at an auction sale is not entitled to maintain 
a suit under the present Code of Civil 
Procedure for return of the purchase-money 
onthe ground that the judgment-debtor 
had no saleable interest in the property 
sold. 

The appeal is, therefore, dismissed with 
costs. 

` Appeal dismissed, 


PUNJAB CHIEF COURT. 
SECOND Civic AerreaL No. 309 or 1912. 
June 2, 1917. 
Present: — Mr. Justiee Scott Smith and 
Mr. Justice Leslie Jones. 
BALRAM SINGH—DREEFENDANT— 
APPELLANT 
versus 
BALDEO SINGH-—PuiaINTIFF— 
RESPONDENT. 
Specific Relief Act (I of 1877), s. 42—Declaration of 
` proprietary rights, suit for—Plaintif in possession of 


Adel, 
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land as: co-shaver—Suit,. whether maintainable— Civil, . 


Procedure Code Act V of 1908); 0. XLI, vr. 38, 22— 
Appeal Cross-objections, failure to file, effect: of = —Power 
of Court to modify. 

Plaintiff sued for a declaration of his right of 
ownership in one half of a certain land. Defendant 
claimed to be entitled to nine out of the ten shares in 
dispute ns the guru of a certain shrine and to half the 
remaining 
Plaintiff. denied that defendant was the guru. It 
appeared that both parties were in possession of the 
land as co-sharers. The lower ‘Appellate. Court, 


holding that the- defendant had never been validly | 


elected guru, passed 2, decree that plaintiff was entitled 


to possession of half tho property .untilsuch time - 


us the sadh sangat makes a valid election to the 
* gùrughip: 


' Held, (1) that ANAN as ‘the plaintif was' also. 


in possession of the land in sui& asa’ co.sharer, a 
suit for declaration was maintainable; p. 445, col. 
1., 
-— Bai v. Hondi. Bai, 21 Ind. Cas. 719: 100 P. 
R; 1913; 7 P. L. R. 1914; 14 P. W. R. 1914, followed. 
(2) that the nine shares out of the land in disputenot 
being an appanage to the office of guruship but hav. 
ing been assigned toa preceding guru as the result of 
n family arrangement &nd in consideration of other 
property relinquished by him, the plaintiff was 
entitled.to proprietary Higher in half the land in suit; 

p. 446, cols. 1 & 2.] 

(3) that although no cross-objections had been filed 
. hy the plaintiff-respondent, the Court had power to 

modify the decree in his favour so as to-deolare his 
rights in the property. [p. 446, col. 2.] 

“Second appéal.from the decree of the 
Additional. Divisional Judge, Ambala Divi- 
sion, at Ludhiana, dated : the 22nd Decem- 
ber 1911,- 
Judge, Ambala, dated the 27th June 1910, 
dismissing the claim. 

Mr. Sundar Das and Kanwar Dalip 
Singh and Mr. Muhammad Rafi, for the 
Hon’ble Mr. Muhammad Shañ, K. B., for the 
Appellant. 

The Hon’ble Pandit Shen Narain, R, B., 
and Dewan Narinjam  Parshad, for the Re- 
spondents. : ' 

JUDGMENT.—The suit, out of which 

' this further appeal &rises, was brought by 
Baldeo Singh plaintiff-respondent for E 
declaration of his right of ownership - 
one half of 73C. bighas 15 biswas of land 
in Mauza Daun of thé Ambala District. 

The facts of the case and the full pedigree- 
table ‘of, the parties, who are, grandsons of 
Guru Sundar Singh, are given at’ length 
jn the judgments of the lower Courts, in 
the order of remand of .the Divisional 
Judge and in the report of the District Judge 
of the 27th Hoxpnibee TORE aude need, not be 


detailed here. ] 
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share by ordinary rules of ‘inheritance. - 


reversing that of the District: 
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"There “wera two main issues arising. from ` 
ihe pleadings of the parties, viz., ` 


"(D Is Balram Singh ( guru of the shrines 
of Chuharji and’ Haripur in succession to 
his father Jaswant Singh, who” is said to.. 
have succeeded Sundar Singh ? PO X bi 

*(2) Out of the ten shares iu. the village 
which Suüdar Singh ‘held, do nine ‘shares 
appertain to the ` dunishtp. and is only 
oné share divisible between the parties ?' `“ 

"Defendant says he is the guru and’ as 
such entitled to nine. shares, and to.half the ` 


' remaining’ share by ordinary rule of inherit; 


ance. In other „words, he claims nine and à. 
half out of ten shares. Plaintiff says defendant 
is not guru, and that in any ease he is entitled 
to half the property. | 

"The District Judge originally held that. 
nine shares appertained tothe guruship and 
that defendant had been appointed guru, 
and dismissed plaintiff's claim. ` 

The Divisional Judge, who said he had 
to construct plaintifs ease for him, framed 
a number of issues and  remanded the 
case. i : ; 

"The Distriet Judge then held that though 
defendant had been installed as guru by 
the Rana of' Malogh, he' had probably not 
been formally elected by a representative 
body of worshippers. He thought that 
plaintifi’s case should be dismissed, but that 
it should be held that at present there had 
been no proper ‘appointment of a successor to 
Jaswant Singh, and that the Rana of Malogh 
should be allowed to assemble a representative 
body of Sikh: worshippers, who should then 
select a successor to Jaswant Singh. 

When the case came azain before the 
Divisional Judge, he held: 


(1) that parties were in possession of 
the land in suit equally; 

(2) that there is no precedent for any divi- ' 
sion of the, guruship, which devolves: on a 


descendant, of, Nanak Bakhsh elected in 


'some way which the Divisional Judge- was. 


unable to define; 

(3) that Gara Jaswant Singh was re- 
cognized .gud: "installed : às gira: and. was 
presumably duly eleetéd;" : - 

: (4) that ‘the, defendant dad never “baan 
yah elected. TED : 

; He passed a, decree ‘that plaintiff waa" 
entitled’ to- possession ; “of half the. property 
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| until sücli-time' as the: sah sangat makes '.there was'no representative body ‘of ‘Sikhs 


~ a valid election to the gurush?p: |, . 

. He did not come to any finding as to 
whether the guru as such was entitled to 
any extra share in the property. 

From this decree the defendant has filed 
a further appeal to this Court and the 
case has been argued at considerable length 
before us. 

We may clear the ground by disposing 
of the first ground of appeal. 

Counsel argues that plaintiff could. not 


be given a declaratory decree entitling him : 


to possession of half the land because he 
. wàs not proved to be in possession of half. 
The plaintiff admittedly is entitled to one- 
‘twentieth share in the land in dispute, and 
the question as.to the exact share to which he 
“ is entitled has arisen out of partition pre- 
ceedings ; the case is, therefore, very similar 
io that reported as Lachhmi Bai v. Hondi 
Bac (Di in whioh Chinnammal v. Varadar ajulu 
(2) was approved. The fard put in with the 
plaint shows that out ofthe land in dis- 
pute 484 bighas is cultivated, and “the rest 
is banjar or ghairmumkin, ‘and that the 
parties are in joint possession in equal 
shares personally and through tenants. 
“ Charanji Lal patwari was examined as a 
"witness and stated: "I know, and the revenue 
püpers say, that defendant is in possesion 
of the land in suit”; this statement’ 
contradisted by the only copies of nie s 


papers on the record and in our opinion , 


is worthless. Defendant may, as urged by 
: his, Counsel, be in possession of more than 
a half share, but plaintiff isalso in posses- 
sion asa co- -sharer, and Lachhmi Bav v. 
Hondi Bot (1) is sufficient authority for 
holding that under such circumstances a 
suit for a deolaration lies. 


Both the Courts below have concurrently 


held that Jaswant Singh was appointed 
and recognized as guru upon the death 


of Sundar Singh, and we accept that finding: 


as correct, 

The Courts have also concurred in hold- 
: ing that Balram Singh was appointed guru, 
but they say he “was not validly elected 
because at the -time -of the appointment 

a ak E Mx eL s : 

_G) 2i Ind: Cas. 719; 100 P. B. 1913; 7 P. L. R. 
1914; 14 P. W. R. 1914; 

(2) 16 M. 307 ;'6 Tud, Dc. "Gh s) 506, 


' present to 


' Treasurer, Malogh. 


. on this score 


ratify the: appointment. : "Mr. 
Sundar Das has taken us through the óral 
evidence of the following witnesses’ as ‘to 
Balram 'Singh's appointment, «iz: Lala 
Mauji Ram, Member of Council of Regenoy, 
Malogh State, the Raja of Nalagarh, Bali 
Ram, Member, Council of Regency, Kanwar 
Bhagwan Singh of Nalagarh, Hakim Singh, 
Manager, Arthi State, and Telu Ram, 
In our opinion there 
cannot be. the least doubt that defendant 
was appointed guru in Phagan, Sambat 1960. 
Defendant No. 5 shows that he was subsequent- 
ly recognized as the guru by the Patiala State. 
Mr. Sheo Narain objects that this document 
is’ not properly certified, but no objectian 
was raised in the Trial 
Court. 

The question whether defendant’s appoint- 


- ment was a valid one or whether he was 
: duly elected does not, in our opinion, arise 


from the pleadings of the parties, but it 


' appears to have been raised by the Divisional 


Judge himself in his attempt to construct 
plaintiff's case for him (see page 7, line 13, 
‘ of the paper-book). 

In the original plaint, paragraph 4, it 
was stated that "the plea of his installation 
to the gaddi cannot be raised by the 
. defendant, nor was the defendant ever in- 
-stalled.” In his pleas defendant said he 


. was the guru and had been installed. 


In the amended plaint, paragraph 11 was 
‘as follows: Defendant or his father did 
not urge the objection of installation for 
2l. years and plaintiff and his father have 
been in possession of the property. Defend- 
ant cannot now do it, 


This merely meant that defendant or 
his father before him never claimed an 
‘extra share by reason of being guru. 
‘Plaintiff never stated that any particular 
-ceremonies were necessary for appointment 
of the guru. Even in his’-grounds of 
appeal to the lower Appellate Court he 
did not raise any^ plea to the effect that 
ihe guru was elected by’ a representative 
-gathering of Sikhs.’ What he did--urge 
uwas- that he sias. entitled to a. half: share 
in the property and that he had not 
questioned ;defendant’s right to be called-the 
guru because he „was. in full enjoyment of 
his half shareri ‘iu the. property. 
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' ** We, therefore, hold that defendant has been 
duly appointed guru and we see rio reason 
"whatsoever for supposing that there was 
: anything irregular in his appointment. 
~~. he main question is whether nine shares 
out of the property in dispute are an appanage 
"ef the office of guru. ` 
'" Nanak Bakhsh, ancestor in the fifth degree 
Of the parties, left four sons or their descend- 
. ants, ‘Bishen Singh, the eldest son who 
: guebeedéü' him as guru, got half his land 
J3Ó'Daun village, or nine out of eighteen 
‘shares; ‘aiid the other descendants got the 
other half. ^ 
Bishen Singh was succeeded by his son 
Jawahir Singh as guru, and Jawahar 
Singh “was Suoceéded by his mother Mata 


' Dharm” Kaur. | Each of these in turn held - 


the nine shares which had descended to 
Bishen Singh from Nanak Bakhsh. 

“After Mata Dharm Kaur died, Sundar 
Singh who had been appointed guru in her 
place got possession of the land. 

Bhagwan Singh, Albel Singh and Dalel 
Singh (see: pedigree-table at page 4 of 
the paper-book) sued him for their shares. 

Qn 22nd March 1851 the parties settled 
their dispute; and in accordance with the 
terms of settlement Guru Sundar Singh 
. retained: the land which had come down 
from Bishen Singh;-and-gave up the whole 
:af the- village “of Tajpur (his ancestral 
property), and agreed' to give Rs. 200 out 
of the annualincome of the Haripur mela, 
half to Bhagwan Singh, and half to Albel 
Singh and Dalel Singh. 

This agreement was acted upon: in & 
subsequent dispute between the same parties 
which was decided by S. Masum Ali on 
4th December 1853. ` 
4 Now the above facts do not, in our 
pinion, show that the nine shares which came 
down from Bishen Singh were assigned to 
Sundar Singh merely as an appanage of the 
office. of guru to which he was entitled as of 
right. . 

They merely show that he was allowed 
to retain. that land which. was with his 
immediate predecessors, but in consideration 
of this he gave up his rights in the whole 
of Tajpur village. 


"We have no information as to the value 
of the Tajpur rights, but it is quite clear 
' that Sundar Singh obtained the nine shares 
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ont of the land in dispute, not “besanke he 
was guru, but as the result of a family 
arrangement and in consideration of other 
property relinquished by him. 


In the Settlement of 1£88 there is a 


"note: on the pedigree-table, to the effect 


that partition of lend is acdording ‘to 
ancestral shares, excepting the share of 
Guru Sundar Singh who got nine shares 
extra on account- of gaddi nashini and 
haq sirdart. In our opinion this was an 
incorrect statement, or rather not a suffi- 
ciently detailed expianation of why Sundar 
Singh got tine shares extra. : 

There is absolutely no proof that these ` 
nine shares were set apart as an appamage, 
to the office of guru. d . 

No doubt after Nanak Bakhsh's death the 
son who succeeded him as guru got a 
larger share in the lands in Daun village, 
but there may have been other property 


, owned by Nanak Bakhsh which went, ex- 


clusively to the other sons. There certainly 
was other property in his descendants’ 
possession in 1851, because Sundar Singh 
owned Tajpore village, and gave up his rights 
therein, VU . 


After Sundar. Singh's death thé land in 


.Suib.was mutated equally in his two sons’ 
‘names, and on their. deaths . their - -sons, 


the. present parties; were recorded-as-own- 
ing one half each. Defendant has not 
proved that he is entitled to = larger share 
than his cousin, the plaintiff, : ' 


The land was the private “property of 
Sundar ‘Singh and was not assigned to 
him or to any of his predecessors for the 
up keep of any religious or charitable in- 
stitution. The presumption then is that 
it descends to his heirs according to, the 


„usual rules of inheritance. 


In accordance then with our. findings, 
we hold that: though defendant is the guru 
the plaintiff is entitled to proprietary rights 
in half the land in suit. No cross-objections 


-have been filed by the plaintiff-respondent, 
‘but his:Coinsel asks us -to modify the 


decree in his favour so as to declare: his 
rights in the property. This we are em- 
powered to do under Order XLI, rule 33, 
Civil Procedure Code, and we think we 
should exercise our power so as to: put an 
end once and for allto this litigation. It 
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" would be absurd to leave the lower Appellate 
: Court's .deoree as it is, when we hold that 
: defendant is the duly appointed guru of 
: the shrines: mentioned at the beginning of 
' this: judgment. We -accordingly dismiss the 
| appeal, but in ‘modification of the order'of 
«the lower Appellate Court give plaintiff 
‘ & decree declaring that he is entitled sas 
c proprietor, to one half-of the property in 
- snit, i 

.Seeing that ^ defendant.appellant has 
| succeeded in establishing that he is the 
: duly appointed guru, a fact which res- 
: pondent hotly contested, we direct that 
' parties shall bear their own costs throughout. 

E ye Appeal dismissed. 
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-NAGPUR JUDICIAL COMMISSIONER'S 
A» COURT. 
1 QIFIL MISCELLANEOUS Arrear No. 1-B or. 
: 1917. ' 
(lv . April 830, 1917 
«aan. Pretent; —Mr. Mittra, A. J.C, 
. SURYA BHANC--PLAINTIFF— APPELLANT 
m eee .— oIVOPSUS. < 
. . RENAI— DEFENDANT— RESPONDENT. 
. - Berar, Land Revenue Code, ss. 4 (5),86,87, 205 
| —Pre-emption— “Recognised division of survey 
mumber?, what is—Officer in charge of-Record of Rights, 
- whether can recognise division. a : 
ņ- An océupanb of . a recognised division of a survey 
. Dumber, within the meaning of section 4 (5) of 
the Bérar Land, Revenue Code, has no right of prc- 
_.omption with reference to another recognised division 
“of the sante survey number. [p. 447,col. 2] 
; Musammat Gangu v Chandu, 18 Ind, Cas. 862; 9 
cN, Ly R. 16, followed. - 

A sub-division of a survey number mado by agree- 
ment of parties bub which has not been recognised 
withii'tlie'ineaning of section 4 (5) of the Berar Land 
Revenue Odde is not a “recognised division of a sur- 
‘vey number.” [p. 448, cal. 1.] 

The words "survey number” in section 87, Berar 
Land Revenue Code, include recognised divisions of 
@ survey number, [p. 445, col. 1,] ; 

The Offcer-in-charge of the Record of Rights is 
nob an officer authorised, under section 4 (5) of tho 
Berar Land Revenue Code, to recognise the division 
of a survey number. Therefore a recognition of a sub- 
division by him is no bar topre-emption.[p.448,col. 2.] 

Miscellaneous appeal against the decree of 
the Additional District Judge, Amraoti, dated 
the 13th October 1916, in Civil Appeal No. 106 
of 1916, 


E ^ 
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Mr. N. M. Bedarkar, for ‘the Appellant. 

Mr. G. L. “ubhedar, for the Respondent. 

JUDGMENT.—The plaintiff is the owner 
of a demarcated plotih Survey Number 
200, whioh at the, recent Record-of Rights 
has: been numbered as 200/2. ^ He seeks to 
pre-empt what has been similarly recorded 
as 200/31. This right of pre-emption is 
based on sestion 205 of the Berar Land 
Revenue Code. The “parties are agreed, as 
held by this Court in Musammat Gangü'v. 
Chandu (1), that the occupant of a recogniz- 
ed division of a survey ‘number “has no 
preemption with reference to 
another recognize? division of the :ame 
survey number. The point for determina- 
tion is whether the pot hissas, as they have 
been called, constitute “ recognized divisions 
of a survey number" within the meaning 
of the Code. If: they are, then on the 
authority of the case cited, there is “mo 


‘right of pre-empticn- and the plaintiff's suit 


must fail. lfthey are not, then the lower 


` Court has rightly remanded the case for trial 
-on the merits. 


Now section 4 :5) lays down that “ Re. 
eognized division of a survey number re- 
cognized at the last preceding survey, ‘or sub- 
sequently recognized as such by the ‘Deputy 


' Commissioner or any other officer recognized 


-. on his behalf”: Admittedly there was no such 
‘recognition at the last survey nor 


has ‘it 
been subsequently recognized by-the Deputy 
Commissioner. The question is whether the 
Officer-in charge of the Record of Rights, 
Berar, is an officer “authorized in this 
behalf.” Under section 86 (1), when two or 
more holdings are included in a single survey 
number, the Deputy Commissioner or the 


- officer deputed to conduct any revenue survey 


may recognize such holdings without forming 
separate numbers. Holdings so recognized 
shall be "recognized divisions of survey num- 
bers,” Sub-section (2) declares the provisions 
of the Code relating to survey numbers appli- 
cable, so far as may be, to recognized divi- 
sions of survey numbers. 

The effect of sub-section (2) of section 
96 seems to be that therecognized division 
ofa survey number stands, for all practical 
purposes, on the same footing asa distinet 
Survey number, The revenue recognized 


(1), 18 Ind. Cas, 862; 9 N. L. R, 10. 
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or fixed -øn -the- recogriizéd division of the 
survey.number now becomes revenue separate- 
ly assessed. The separately assessed por. 
tion under section 4 (10) is to be regarded 

. as held under a separate title and 

. therefore, a séparate holding. For non-pay- 
ment of revenue, this separately assessed 

. portion, that is, the recognized division 
of the survey number, being a separate hold. 
ing, alone becomes liable to forfeiture, without 
any liability to forfeiture of the rest of the 
survey number. 

Section 36 occurs in a Chapter relating 
to Survey Settlements, and its object seems 
to be to enable the Deputy Commissioner 
or the Settlement Officer to revise the assess- 
ment, if necessary, at the revision of a 
Survey Settlement. Although the detinition 
of a recognized division of a survey number 
contemplates the Deputy Commissioner 
recognizing such a division subsequently to 
the survey, there is no procedure provided 
for by the Code, unless section 53 is held 
to apply to such a case. Probably the 
Deputy Commissioner will not recognize a 
division unless the revenue fixed by the 
agreement of parties represents a fair pro- 
portion of the total revenue. ! 

The recognition of the division is, in my 
opinion, for purposes of separate liability to 
revenue. There are, however, restrictions 
introduced by' section $7 on the power of 
recognition. 
rules under the Code is essential for such 
` recognition. I read “survey number" in 
'that seotion to include a "recognized division 
of a survey number", and this appears to 
me to follow from sub-section (2) of the 

„previous section. 


A Record of Rights can be 
a notification is issued under section 83, 
for a survey “with a view to the Settle- 
ment of the land revenue and to the 
ascertainment and Record of Rights and 
liabilities of every description connected 
with the land." But a new Chapter VIII A 
has been added .to the Code in 1913, 
.whieh enables the Government to direct 
the preparation of a Record of Rights 
apart from any Survey Settlements. The 
-Officer-in-charge, however, has: no power 
ito. revise. the assessment.. He merely ascen- 
tains and records existing facts such as 
the amount ~:of' revenue ordinarily paid or 


is, 
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A minimum area fixed by ' 
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; payable by edch person as the result of 
an &greement with his co-sharers. Section 
:96 J clearly lays down that: no entry .or 
entries in the Record of Rights or register 


. of mutations shall affect .the liability : of 


any person to pay the land  reyenue of 
alienated or unalienated land under ‘the 
prcvisions of this Code or “other law for 
the time being in force relating to ‘the 
recovery of land revenue. The Officer-in- 
charge of the  Heqord of Rights gives a 
Separate serial number to each portion-vf 
a survey number, however small (down to 
a limit of 1 gunth:), which is separately 
owned or cultivated by a single person..or 
by a group of co-sharers or co-partners. 
Althorgh parki numbers (recognized divi- 
sions) have been shown as ordinary sub- 
divisions, the relation of the present sub- 
divisions to the former parki. numbers is 
indieated in the Record of Rights in the 
remarks column. 

The appellant asks me to hold.thát pre- 
emption is recognized only among co- 
occupants of the present sub-divisióris made 
on the basis of existing facts, a sub-divi- 
sion in some cases not extending to more 
than | guntha of land. This is practically 

“to repeal the law of pre-emption in Berar. 
No such intention could be deduced from 
the language of the Code and~thé recent 
amendment. The sub-division has ‘been 
made only by agreement of parties and 
duly recorded but has not been recognized 
within the meaning of theCode. The ruling 
in Musammat Gangu v. Chandu-(1) has, there- 
fore, no application. ` I agree with the 
lower Appellate Court that the plaintiff 
has a right of pre-emption subject to the 
decision of various questions left uti- 
determined by the first Court. 

The appeal fails and is dismissed, with 
costs, I fix Rs. 15 as Pleader's fee. 


áppeal dismissed. 


4 
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PATNA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos. 1809 
AND 1250 or 1915, 
July 12, 1917. 
Present; —Mr. Justice Chapman and 


i Mr. Justice Jwala. Prasad. 


In No. 1809 of 1915 
JHARI SINGH AND orEggs —PLAINTIFES, 
Musammat BIBI NEAMTUNNESSA— 
DEFENDANT APPELLANT i 
versus 
GOPI.PASBAN AND ANOTHER 
-— RESPONDENTS. 
In No. 1250 of 1915 
'Musammat NEAMTU NNESSA—Derenpant 
i — APPELLANT 
versus. 
LALJI DUSADH. AND OTHER3— 


RESPONDENTS. E 
Exec ution—Symbolical possession, delivery of, effect 


` of— Person not party to decree, whether affected by execu- 


tion sale. 

A symbolical delivery of possession to an auction- 
purchaser does not by itself bring about any 
transfer of possession by any person who was not 
party to the decree in execution of which the sale 
took place. [p. 450, col. 1.] ; 


. Appeal from & decision of the District 
Judge, Patna. ` 
Messrs. Fakhruddin, Muhammad Mustafa 
Khan, Khurshed Husnain and Sahebuddin 
Khan, for tbe Appellant. ^ 
Messrs. Purendra N. sinha, Saroshi Charan 
Mitra and Ragha Prasad, for the Respondents, 


JUDGMENT. . 

Cuapitay, J.—Second Appeal No. 1809 of 
1915 arises out of a Suit No. 28 of 1912 
in which the plaintiff is one Jhari Singh. 
Jhari Singh says that he purchased the 
village of Hussainganj from one Tafazual 
Hossain. Subsequently to the purchase he 
lost a portion ofthe proprietary right in 
litigation with the defendants with whom 
we are not concerned. His complaint was 
that in 1910 one Gopi Dusadh got himself 
recorded at the survey as an intermediate 
holder as muétwalli of the ¢mambara. On 
the strength of this entry Gopi Dusadh had 
from that date begun collecting rents in 
the village and the plaintiff now desires to 
get rid of him. In appeal the learned 
District Judge has dismissed the plaintiff's 
suit upon the ground that it is not shown 
that the entry in the .survey record was 
wrong, This finding of the learned Dis- 
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trict Judge has beon assailed before us, 
mainly with regard to the observations 
of the District Judge to the effect that it 
is clear that the building is not an 
¢mambara aud that Gopi Dusadh is not a 
mutwallc. Certainly the judgment of the 
Jearned District Judge is open to some 
criticism in that regard. It is clear, how- 
ever, upon the findings of the District 
Judge that the suit was barred by limi- 
tation. His finding is that he is absolutely 
satisfied that the collection of these sums 
from the villege for the preparation of 
the faztah and sipar has been going on since 
the memory of man and that this entry, 
describing Gopi Dusadh as the mutwalle and 
the building as an mambara, is the nearest 
description which could have been given 
in a few words of a possession that had 
existed for more than twelve years and pre- 
sumably before 1910; that is to say, the find- 
ing is that twelve years before the suit, these 
sollections had been made by persons other 
than -Jhari Singh's vendor, and that Gopi 
Dusadb whom Jhari Singh now wishes to 
remove had been actually making these. 
collections more than twelve years before 1910 
under a claim of being a mutwall: or n trustee 
of some kind ; that being so, it appears to be 
quite clear that the plaintiff's suit was barred 
by limitation. . ; 
Appeal No. 1250 arises out of Suit 
No. 48 of 1912. In that case the plaintiff is 
one Bibi Niamtunnessa who i8 & member 
of the same family as  Tafazul Hossain, 
She purchased the ¿mambara and certain 
kuicha houses adjoining thereto at an 
auction sale in execution of a decree on the 
11th November 1900, the decree being for 
costs against Tafazal Hossain. There isa 
specific finding by, the District Judge that 
the suit is barred by limitation upon the 
ground that neither Niamtunnessa nor her 
predecessor-in-interest had been in ‘posses- 
sion within twelve years of the suit. The 
judgment has been assailed upon the ground 
that the plaintiff Niamtunnessa was given 
symbolical possession sometime after Novem- 
ber 1900, that is to say, within twelve years 
of the suit, and that, therefore, the suit was 
‘not barred. But this symbolical possession 
was given. by the bailiff.of the Court only 
as .. representing the .. judgment-debtor 
Tafazul Hossain, The symbolical delivery of 
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possession did not by itself bring about any 
transfer of possession by any person who 
was not bound by the decree for costs in 
exeoution of which the sale took place 
to Niamutunnessa. It is quite impossible 
to say that the Court has power to make 
symbolical delivery of possession on bebalf 
of a person who is no paríy to the pro- 
ceeding. If upon the arrival of the bailiff on 
the land the bailiff in fact ejects some 
third party and then gives possession to the 
auction-purchaser, that is a different matter, 
In that case there has, in fact, been an eject- 
ment and dispossession followed by ‘delivery 
of possession by the bailiff to the auction- 
purchaser. That was not the case here. 
In the present case if was merély a 
symbolical delivery of possession which 
purported only to be on .behalf of the 
judgment-debtor and could not possibly 
be interpreted to have been on behalf of 
any person who is not a party to the suit. 
The view which I take in this ‘matter is 
the view in which the Full Benches of 
the Madras, Bombay and Calcutta High 
Courts: have concurred. The resultis that 
I am of opinion that we cannot interfere 
with the finding of the learned. District 
Judge that the plaintiff in Suit No. 48 
of 1912.has not been in possession within 
twelve years. The suit wasrightly dismissed 
as barred by limitation. .Tlie ‘result is- 
` that these appeals are dismissed with costs, 
JWALA PRASAD, J.—I entirely concur. 


Appeals dismissed 





BOMBAY HIGH COURT, 
Second Civit APPEAL No. 382 or 1916, 
June 28, 1917, 
Present:—Sir Basil Scott, KT., Chief Justice, 
and Mr. Justice Beaman, 
BAI LAXMI AND OTHERS— DEFENDANTS 
Nos. 2 TO 4— APPELLANTS 
| versus 
. MAGANLAL JAMIETRAM AND OTHERS— 
| PLAINTIFES — RESPONDENTS. 
Bombay Hereditary Offices Act ‘III of 1874), s, 4— 
Bombay Act V of 1886, s.2—“Family,” meaning of— 
Vatan—Succession—Males excluding females, 
- Awalan family means the descendants of a common. 
progenitor who was a vatendar. -[p, 451, col. 27 ' 
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The acquirer of a vatan died without leaving any 
lineal descendants, and Government granted .sanads 
in respect of the vatan property to the descendants 
of the father’s brother of the deceased. A descend- 
ant of another brother of the deceased’s father was 
mentioned in one of the sanads as vahivatdar of the 
holder of the vatan: 

Held, that the male descendants of the vahivatdar 
could not succeed to the vatan property in preference 
to the female descendants of the grantee of ‘the 
vatan, under section 2 of Bombay Act V of 1886, 
inasmuch as they were not the descendants of the 
original acquirer of the vatan or of the subsequent 
grantee of it. [p. 451, col. 2; p. 452, col. 2.] 

Second appeal against the decision of the 
District Judge, Broach, in Appeal No. 30 of 
1915, confirming:the decree passed by the 
Subordinate Judge at Vagra, in Civil Suit 
No. 161 of 1912. 

Mr. G. N. Thakor, for the Appellants. 

Mr. G. K. Parekh, for the Respondent. 


JUDGMENT. a ems 

Scorr, C. J.—According to the findings. 
of the two lower Courts land in certain 
villages became the-vatan property: of the 
original vatandar named Gopinath. , Gopi- 
nath had no descendants, and so far as 
we can tell, at the “time. of his death his 
nearest relations were Girdharlal, the son. 
of his father's elder brother Bhalabhai, 
and Mahasukhram, the son of his father’s 
younger brother Maharaiji. In 1858, fresh 
sanads were issued by Government. ap- 
parently to meet the situation created by, tha 
death without issue of the original vatandar, 
There was a sanad of September 1868, 
Exhibit 180, which related to the village 
of Mullera. There was a sanad of Decem- 
ber 1868, Exhibit 109, which related to- 
the villages of Amod and Rahod, and: 
there was in the same year a sanad, Ex- 
hibit 110, relating to cash allowances. Ab 
the time of the issue of sanad Exhibit 
130, Dinanath, son of Girdbarlal, was ap- 
parently alive, and he is stated to be the 
holder of the Jand in the village of Mullera, 
his vahivatdars being Venilal Maneklal, 
his grand nephew, descended from an elder 
son of Girdharlel, and his son Balwantrai 
Dinanath, In the sanad Exhibit 109, of 
December 1868, Dinanath Girdharlal is not 
mentioned. If he was dead, the represent- 
ative member of the eldest branch of 
Girdbarlal’s family would be Venilal Manek- 
lal, He is mentioned in the sanad as the 
holder of.the lands in the villages of Amod 
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ind. Rabod, ‘and his tahivafdar is stated 
to be Jamiétram Mahasukhram belonging 
to the younger -branch descended from 
Gopinath's- younger uncle. The cash al- 
lowanee was allotted to representatives of 
the families of Girdharlal and Mahasukhram 
jointly. 


The present suit relates to the lands in. 


the villages of Amod and Rahod, which 
were enjoyed up to July 1911 by members 
of. Girdharlal’s family or their widows. 
Upon the death of the last widow on that 
‘date the defendant entered into possession. 
She is the granddaughter of Dinanath. 
The plaintiffs representing the branch of 
Máhasukhram claim to be entitled to 
possession of the vatan lands in these 
villages on the strength of section 2. of 
Bombay. Act V of 1886, which provides 


that "every female member of a vatan 
family other than the widow of the last 
male. owner,.,ghall be postponed, in the 


order of succession to any vatan, or part 
thereof, or interest therein, devolving by 
inheritance after the date when this Act 
somes into force, to every male member of 
the family qualified to inherit such vatan, 
or ‘part thereof, or interest therein." 

dhe learned Judges in the lower Courts 
hive held that the plaintiffs are male 
members of the family qualified to. inherit, 
and as such exclude the “female defend- 
ant. 


. It is contended on behalf of the appel- 
ants that that decision is incorrect, for 
‘family’ is defined by section 4 of the 
Vatan Act, III of 1874, in these terms: 
it Minaludes each of the ‘branches of the 
family: descended: from an original vatar- 
dar,” and it is'contended that the original 
vatandar being Gopinath, the parties to 
the suit are not descended from him, 
They are, therefore, not members of his 
family, and .the plaintiffs not being male 
members of the family are not entitled 
to oust the females in possession, and a 
fortiori if the- vatan family is to be taken 
to be the family of Girdharlal, whose 
son “Dinanath was the’ representative of 
the senior branch at the time of the 
issue of the sanads, then the plaintiffs 
are nol members’ of that family. That 
according to the scheme of the Ast the 
original vatandar isthe sourso of title to 
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succession or service, is, it is contended’ 
shown by’ section 53, which provides that 
ordinarily “every deputy appointed under 
the Act shall be a member of the same 
family to which the representative vatan- 
‘day whose duty it is to officiate belongs, 
if there be a member of such family ft 
and willing to officiate, or, in default of 
such’ member, a vatandar of the same 
vatan who is fit and willing ‘to officiate, 
and who is descended from the same original 
vatandar as the representative vatandar 
whose duty i6 is to officiate.” 

The learned District Judge ‘in dealing 
with the definition of ‘family’ observes 
that it is inclusive and not exclusive, that: 
is to say, that it does not exclude the 
application of the ordinary meaning of 
the word ‘family’ Now the Dictionaries 
of Webster and Murray are both agreed 
in giving as one of the meanings of the 
word ‘family,’ (which would be an appro- 
priate meaning in the present connection) 
"those descended (really or putatively) from 
& common progenitor". In the case of ‘a 
“vatan family,” taking the expression 
‘family’ in the ordinary non-technical sense, 
it does not appear to be unreasonable to 
assume that the common progenitor must 
be a vatandar, and if so, there was no 
vatandar before Gopinath in’ the family, 
and exsluding Gopinath, Dinanath was the 
first vatandar holding a sanad under 
Government. Jamietram Mahasnkhram never 
appeared in the sanads as a _ vatandar, 
but only as a vahkivatdar. Et is, therefore, 
clear that Jamietram Mahasukhram, and 
his sons, the present plaintiffs, are not 
members of the family of Dinanath Gir- 
dharlal, taking him to be a vatandar, 
nor are they persons descended from a 
common progenitor Gopinath. Therefore | 
in either case they cannot come ‘in to 
exclude the present defendants who claim 
directly through Dinanath Girdharlal. We, 
therefore, allow the appeal, set aside the 
decree of the lower Courts, and dismiss 
the suit with costs throughout on the 

plaintiffs-respondents. 


Beaman, J —It is common ground that 
the acquirer of the vatan was Gopinath 
who died without leaving any lineal de- 
sceutant, I do not know the exact date 
of his death, or what was done by his 
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collaterals immediately following thereon. 
But in the year 1868, five years after 
the Summary Settlement of 1863, commuta- 
tion sanads were issued by Government 
in respect of this vatan pursuant to the 
Summary Settlement. These sanads are 
Exhibits 109 and 130 in the case, the 
first relating to lands in Amod and Rahod, 
&nd the second to lands in Muller. . The 
dates of the sanads were December and 
September 1868 respectively. The grantees 
were in the case of Amod and, Rahod 
Jands Venilal Maneklal, and incidentally 
it was mentioned that his vahivatdar was 
Jamietram, Mabasukhram, and in the case 
_ of the Muller lands Dinanath Girdharlal, 
whose vahivotdars were stated to be Venilal 
Maneklal and his own son  Balwantrai 
Dinanath. The question arises, first, whether 
. these sanads represent a distribution of 
the vatan between the collateral branches 
of the family of ihe original acquirer 
Gopinath. It should be mentioned that 
the cash allowance, as distinct from the 
lands, was in the year 1868 similarly 
granted, but jointly, to Venilal and Jamiet- 
.ram, desoribed as the heirs ‘of Gopinath, 
Exbibit 110. Whatever arguments may 
be founded upon the insertion of the name 
of Jamietram in:Hxhibit 109 as vahivat- 
dar of tbe land, it cannot be disputed 
but that these sanads;/érdinarily construed, 
grant the respective portions of the origi- 
nal vatan mentioned in them to members of 
the family of Girdharlal, and it is equally 
common ground that the actual possession 
and" enjoyment of the lands at any rate 
remained with the members of that family 
down to the time of the last male holder 
-Pransukhram, and afterwards with his widow 
until her. death. It is 
therefore, that after the extinction of the 
line of the original acquirer Gopinath, the 
lands, by.grant or adverse possession, remain- 
ed, indisputably in the family of Girdharlal. 


The only dispute in ,the case turns 
upon the proper interpretation of the term 
family’ as used in the Vatan Act general- 
ly, and more’ particularly in section 2 
of the amending Act, V of! 186. I adopt 
the interpretation put upon this term by 
my Lord the Chief Justice for the pur- 
poses of the Vatan Act, and as soon as 
that is done, it necessarily follows that 
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there is no one in the plaintiffs! branch ab 
all who can claim to be descended either 
from the original vatandar, that is 
Gopinath, or those who followed’ him by 
grant or acquisition of their own, that is 
t» say, Dinanath  Girdharlal and his 
descendants or Venilal Maneklal and his | 
descendants. Upon : these considerations I 
hold that for the purposes of this suit, the 
plaintiffs are out of Court, and cannot claim 
in virtue of section 2 of Act V of 1886 
to exclude the females who are claiming 
in direct descent from the last male holder 
Pransukhram. ; 
Decree sek aside. 


PATNA HIGH COURT. 
. APPEAL FROM ÁPPELLATE Decree No. 146 . 
or 1915. : : 
July 3, 1917. : A 
Presenl:—Mr. Justice Mullick and 
Mr: Justice Atkinson. 
Sri Mahanth Gosain MADHUA 
NAND RAM—PLAINTIFF—ÅPPELLANT | 
. versus 
MOHAMMAD KHAN anp Mcd 
. DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. I, ». s 
Landlord and tenant —Co-sharer landlord— Suit for 
rent—Non-joinder of other co-sharers, effect of. 

A co-sharer landlord who has no right to separate 
collection cannot maintain a suit for rent without join- 
ing his other co-sharers in the suit, [p. 453, col. 1.) 

“Appeal from a decision of Sub-Judge, 
Patna, dated the 17th September 1914. 

Messrs. Abunt Bhushan Mukerjee ` and 
Rat Gurusaran Prasad, for the Appellant. 

Mr. Kailaspaté for Mr. Muhammad : Mustafa 
Khan, for the Respondent. ‘ 

JUDGMENT. 
. Metturck, J.— This second appeal arises 
out of a auit for rent in respect of the 


years 18:6, 1817, 1318 and 1319. 
The claim for the last quarter of 1318 
and for the whole of 1319 has been 


abandoned and we are, therefore, concerned 
in this second appeal only with. the rent 
of 1316, 1317 and three-quarters of 1318. 
The lower Appellate Court has found 
that the plaintiff is recorded in respect of 
ló-annas 17-dams share in the'Mauzah'in 


Vol, XLII] 
4 GOVIND v. SHANKAR, 


suit and that the remainder of the mauzah 
belongs to Rachya Kuer and Farcha Kuer. 
- The learned Subordinate Judge-is also of 
opinion that as the plaintiff has been unable to 
show separate collection in respect of his share 
and has not joined his co-sharers in the 
suit as defendants, the whole suit must 
fail. S ] 

The tenants contended that the plaintiff's 
share was not 15 annas 17 dams, bat a 
good deal less. We are not here concerned 
with what the plaintiff's share exactly is. 
The ground upon which the plaintiff must 
fail is that upon the authorities a suit such 
as present cannot be maintained. The 
cases of Nepal Chandra Ghose y. Mohendra 
Nath Roy Chowdhury (1) and Lala Ram 
Saran Lal v. Nem Narain Singh (2) are 
authority for the proposition that a co-sharer 
who has: no right to separate collection 
cannot maintain : a suit for rent without 
joining his other co-sharers in the suit. 

The learned Vakil for the appellant has 
strongly pressed upon us that even if the 
plaintiff is not entitled to a rent decree, 
he is under the general law entitled to a 
money deeree for that part of the rent 
which represents his share in the mauzch.-Both 
on,prineiple and upon authority his conten- 
tion must fail The plaintiff made the. case 
, in the Trial Court that he had purchased 
the shares of .Rachya Kuer and Farcha 
Kuer and he failed in proving that case. 
I do not think that in these circimstances 
we should allow him at this staga to amend 
his plaint by joining Rachya Kuer and Farcha 
Kner as defendants. - 

The result is that the'appeal is dismissed 
with costs, i 

This judgment will govern Second Appeal 
No. 126 of 1915 [Mahanth Gosain Madhwa 
Nand Ram v. Nazir Khan]. 

ATHINSON, J.—I concur, 


Appeal dismissed. 
(1) 81 C. 707. , . 
(2) 6 C. W. N. 326 at p. 327. 
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NAGPUR JUDICIAL COMMISSIONER S 
COURT. 
SecosD CivIL AppgaL No. 115-B or 1916. 
September 10, 1917. 

Present; —Mr. Mittra, A. J. C. 
GOVIND-—PLAINTIFF—À PPELLANT 
versus 
SHANKAR AND OTHERS —DEFENDANTS 
— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
91, 98 —Evecution—Mortgage decree—Sale— Warranty 
of title—Suit to recover purchase money, whether lies. 

There is no implied warranty of title in an auction 
sale except so far as it is recognised by the Code of 
Civil Procedure, [p. 453, col, 2; p. 454, col. 1.] 

Krishnaji v. Ladhuram, 42 Ind, Oas. 440, followed. 

There is no distinction in this respect between & 
sale in execution of a moncy decree and a sale in 
execution of a mortgage deeroc. [p. 454, col. 2.] 

A separate suit by an auction-purchaser in execution 
of a decree to recover the purchase-money paid by 
him does not lie on the mere ground that the judgment. 


- debtor had no saleable interest in the property. [p. 


454, col L] `, 

Second appeal from the deeree of the 
Additional District Judge, West Berar, 
dated the 30th September 1915, 

Messrs. M. B. Kinkhede and W. R. Puranik, 
for the Appellant. 

Messrs. M. V. Joshi and V. V. Chitale, for 
the Respondents. 

JUDGMENT.—The plaintiff-appellant 
was the auction -purehaser at a sale hold 
in execution of,a mortgage decres in which 
the person who was entitled to the equity 
of redemption was not joined as ‘a party. 
The sale was confirmed on 30th Septem- 
ber 1910. The anction-purchaser brought 
a suit against one Bapu Gajmoli who was 
then in possession of the property. This 
suit for possession was eventually dismissed, 
and his present suit is for recovery of the 
money paid at the auction together with 
the costs of the litigation which he had 
brought against Bapu Gajmoli. Both the 
Courts below have dismissed the suit. The 
lower Appellate Court finds hat at 
the date of the confirmation of the sale 
it was open to the  auotion-purchnser 
to have enforced the mortgage against 
Bapu  Gajmoli. This finding, however, 
is not based upon anything on record. 
The mortgage-deed has not been put 
in and the appellant, therefore, challenges this 
finding. i i 

1 have held in a recent case [Krishnaji 
v. Ladhuram (1) | that there is no implied 

(1) 42 Ind Cas. 449. : ý «t 


ie 
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“warranty of title in an auction sale except 
so far as it is recognised by, the Code 
of: Civil Prosedure. It is, however, argued 
that there is a distinction between a sale 
in execution of a money decree and a sale 
in execution of a mortgage decree. No 
authority in support of this, distinction has 
been cited: before me noram I aware of 
any. 

In Krishnaji v. Ladhuram (1) I have made 
an express reservation in favour of cases 
based upon fraud or neglect of duty. It 
is, therefore, unnecessary to consider’ whe- 
ther a mortgagee may not, under certain 
circumstances, be liable to an action which 
is practically for the return of the pur- 
chase money. Agreeing with ‘the Courts 
below that a separate suit does not lie 
on. the mere ground that the judgment- 
debtor: had’ zo saleable interest in the 
property, I dismiss the appeal with costs. 

Appeal dismissed. 


' 


"E ; , 
i - PATNA HIGH COURT. 
t SECOND Orvin APPEAL No. 1055 or 1916, 
July 10, 1917. ` 
` Present: :—Sir Edward Chamier, Kr., Chief 
Justice, and. Mr. Justice Sharfuddin, 
. RAJI RAM TEWARI AND ANOTHER— 
PLAINTIFFS—A PPELLANTS 
versus 
SURAJ TEWARI AND DTE c DERISDANS 
— RESPONDENTS. 
Co-sharer—Undivided property—Mortgage by one co- 
Shaver of his undivided share —Partition, effect of —Morvt- 
gaged property allotted to co-shaver other ihan 
thor tgagor— Mortgagee, position of. ` 
“A co-sharer in an undivided property mortgaged 
a portion of his share to a third person, Subsequently 
the property was partitioned andthe mortgaged portion 
was allotted to a co-sharer other than the mortgagor: 
Held, thatthe co-sharer, to whom the mortgaged pro- 
perty was allotted, was at liberty to take the property 
free from the mortgage, whether he had or had not 
knowledge of the mortgage at the date of partition. 
(p. 455, col. 1.1 
' Appeal from a decision of the Subordinate 
Judge, Saran, dated the 24th June 1916. 
Messrs. G. D. Singh and Shivnandan Raz, 
for the Appellants. 
Mr. Rajendra Prasad, for the Respondents, 
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--JUDGMENT.— The plàintiffs and defend: 
aüts Nos. 2 and 3 wereat one time owners 
ofa certain property. The plaintiffs say that 
they formed with defendants: Nos. 2 and' 3 
members of a joint family governed by the 
Mitakshara, but for our present purpose ‘we 
may assume that they have not been able to 
establish this and that allthatis shown isthat 
they and defendants Nos. 2 and 3 were co- 
sharers in an undivided property. Deféndants 
Nos. 2 and 3 brought a suit for partition and 
while that suit was pending, they mortgaged 
part of the undivided property to defendant 
No. 1. No partition was effected in that suit. 
Another ` suit was brought subsequently in 
which a partition was effected and the proper. 
ty mortgaged .to defendant No- 1 was allotted 
to the plaintiffs, Defendant No. 1 sued on his 
mortgage and obtained a decree in, 1910, in 
éxecution of which he proceeded tó bring to 
sale the property which had been ‘mortgaged’ 
to him. The present suit was brought: fori a 
declaration that the — mortgage made by 
defendants Nos. 2 and 3 in favour of defendant 
No. 1.was not binding on the property in. the 
hands of the plaintiffs and that the decree 
and sale thereunder were invalid as against 
the plaintiffs. The Munsif deoreed the claim. 
On appeal the Subordinate Judge’ held that’ 
the mortgage was binding. on` the property 
and he reversed the Munsif’s déoree ‘and, 
dismissed the suit with costs. The Sub- 
ordinate Judge seems to hold that as it is 
not' proved that the plaintiffs and defendants’ 
Nos. 2 and 3 were members of a joint family, 
defendants Nos. 2 and 3 were at liberty to mort- 
gage a portion of the undivided property” un 
such a way that the mortgage’ would hold, 
good against a subsequent partition at which 
the property mortgaged was allotted toa 
co-sharer other than the mortgagors.. This 
view is contrary toa long line of, decisions 
which are well known. Prima facie the mort- 
gage must give way to the partition. and.the 
mortgage attached after, the partition ‘to the 
share which was allotted at the partition to 
the mortgagors, so that the plaintiffs to whom 
the mortgaged property was allotted at the 
partition took it free of the mortgage. But 
itis said that when the second suit for 
partition was brought, the plaintiffs were aware 
of the mortgage made by defendants Nos. Zand 
3 in favour of defendant No.1. I am prepüred 
to assume that they were aware of the 
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mortgage, but,.so far as I know, they 
owed no duty to the mortgagee of their 
eo-Sharers and they were at liberty to 
take the propsrty allotted: to them “at the 
partition on - account of their share, whether 
that property had been mortgaged by their 
former co-sharers or not. : The Subordinate 
Judge suggests. that in the: present suit 
the : plaintiffs and defendants .Nos. 2 and 3 
are acting in collusion. What this means 
I do not know. Nothing that they can 
do in the present suit can affect the rights 
of the parties "as they existed before the 
present suit was ‘brought. The decision of 
the Subordinate Judge in this case appears 
to me. to be contrary to all precedent. I 
allow this appeal, set aside the decree of 
the lower Appellate Court and restore the 
decree: of the-first: Court with costs here and 
in the lower Appellate Court. 

í . Appeal allowed. 


H 


1 





CALOUTTA HIGH COURT. 
APPEAL FROM ORDER No. 418 or 1915. 
March 23, 1917. 
Present;— Mr. Justice Fletcher and 
Mr. Justice Smither. 

KUSUM KUMARI DEBI AND OTHERS— 
DeFENDANTS—APPELLANTS, 
versus 


SURENDRA KRISHNA GHOSE ax» 
OTHER3— Pro forma DEFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. V1, r. 17— 
Pleadings, amendment of, order for—Appeal, second, 
whether lies—Plaint, form of, error in, whether fatal— 
Company, whether becomes dissolved at liquidation. 

A Hindu family incorporated themselves into a 
Company under the provisions of the Indian Com- 
panies Act under the name of “K, P. Ghose, Property 
Improvement Association, Limited.” The Company 
went into liquidation, and a suit for rent brought in 
the name of “K. P. Ghose, Property Improvement 
Assobiabion, Limited, His Liquidators” was dismissed 
by the Munsif on the ‘ground that the plaintiffs named 
in the plaint were not entitled to recover the rent. 
On ‘appeal the Appellate Court made an order 
allowing the plaint to be amended by striking out the 
names of the association ‘and of the liquidators and 
directing tho suit to proceed as a suit brought by 
one of the persons described as a liquidator in the 
plaint, who was entitled to the rent: 

t. Held, (1) that the order of the Appellate Court was 
not open to second appeal; [p 456, col. 1.] 

(2) that the course adopted by tho Appellate Court 
was manifestly the right course, for a person entitled 
to his rent should ‘not be deprived of his rent merely 
by an error in the form of the suit. [p. 456, col. 2.] 
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“A Corporation. does not become dissolved at tlie 
Coram encore of either a voluntary or a compulsory 
winding up. lp. 456, col; 1.] 


Appeal against the orderof the Subordinate 
Judge, Nadia, dated the 23rd June 1915, 
reversing that of the Munsif, first Court, Krish- 
nanagar, dated the 19th February 1914. 

FACTS of the case appear from the judg- 
ment. 

Babu Shib Ohunder Palit (with him Babu 
Charu Chunder Bhattacharya), for the Appel- 
lants.— The defendant is the appellant in 
this case, and the appeal arises out of a 
suit for arrears~of ‘rent. The suit was 
brought in the name of “K. P. Ghose, 
Property Improvement Association, Limited, 
His Liquidators.” This association had no 
existence at the time of the suit, as it went 
into liquidation before that. So the first 
Court dismissed the suit. On appeal the 
lower Appellate Court, without going into 
the merits of the case, remanded the suit 
for trial after having made an order for 
the amendment of the plaint by striking 
out the name of the association and the 
liquidators and substituting the name of 
one of the liquidators in his personal capacity. 
I submit the order of remand was bad 
in law. 

By the amendment the very nature of 
the suit was changed, and a new cause of 
action with anew plaintiff was introduced 
into the plaint. This suit in the new form 
by the new plaintiff i in his personal capacity 
18 barred. 

Babus Mohendranath Roy and  Baranashi- 
bashi Mukerjee, for the Respondents, 


JUDGMENT. 


FLETOHER, J.— This is an appeal by the 
defendant against an order of the learned 
Subordinate Judge of Nadia, dated the 28rd 
June 1915, reversing an order of the Munsif 
of Krishnanagar. The original plaintiff, 
who bore the following description “K. P. 
Ghose, Property Improvement Association, 


Limited, His Liquidators” whether the 
word “His” represents K. P. Ghose or 
Association, I do not know “Surendra 


Krishna Ghose, Rajendra Krishna Ghose, 
sons of Kali Prasunna Ghose, by caste 
Kayestha, by occupation zemzndars” brought 
thesuit toreccver rent. The learned Munsif 
held that “K.P.Ghose, Property Improvement 
Association, Limited, His Liquidators” were 
not entitled to recover the rent sued for 
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and, therefore, dismissed the suit although he 
also expressed the opi&ion that the defend- 
aut had paid the rent that was due in respect 
Of the holding. The plaintiffs then appealed 
fo the Court of the learned Subordinate 
Judge andthe learned Subordinate Judge, 
came to the conclusion that if “K. P. Ghose, 
Property Improvement Association, Limited, 
His Liquidators” were not the proper plaint- 
iffs, one of the liquidators, Surendra Krishna 
Ghose, had become entitled tothe property 
and that, therefore, leave to amend the 
plaint by striking outthe names of the 
association and the other liquidator and 
allow the suit to proceed as a suit brought 
by ‘Surendra Krishna Ghose, one of the 
persons described as liquidators in the 
plaint, ought to be granted. Against that 
order, the present appeal has been preferred. 


Tam not at all satisfied that an appeal 
lies to this Courtin a matter of this nature. 
But assuming that an appeal lies, Í am not 
inclined to interfere with the’ order of the 
lower Appellate Court. The learned Munsif 
was clearly wrong in holding that when the 
Company went into voluntary liquidation, 
it was dissolved. There is nothing left 
to liquidate if a corporation becomes dis- 
solved at the commencement of either a 
voluntary winding-up ora compulsory one. 
The fact is that K. P. Ghose, Property 
Improvement. Association, Limited, consisted 
of a Hindu family that incorporated them- 
selves under the provisions of the Indian, 
Companies Act and having incorporated them- 
selves under the provisions of the Indian 
Companies Act, they had the usual proceed- 
ings of a partition and apparently they 
had first to get rid of the company. But 
whether they got rid of the company or 
‘not, we are not called upon to consider. 
All that the learned Judge has found in 
this case is that Surendra himself stated in 
a certain partition proceeding between the 
members of the company. that he became 
entitled to- a portion of the property of the 
company. , The mere fact that, acting 
under the advice, right or wrong, that a 
suit could be maintained in the name of 
the Company and its liquidators in respect 
of the rent that acorned due before liquida 
tion, the present plaintiff brought the suit 
in the form in which it was instituted, 
ought not to deprive him of any right that 


INDIAN CASES, 


“[1917: 


he has to receive the rent. The decision 
of the learned Subordinate Judge is manifest- 
ly a correct decision. This defendant does 
not only object bet she also says that she 
may be prejudióed if the name of- K. P. 
G hose, Property Improvement Association, 
Limited, His Liquidators, be altered to the 
mere simple name of Surendra Krishna 
Ghose. If her statement is true that she 
has, in fact, paid her rent, I suppose ‘she 
will be equally able to give evidence. that 
she has paid the rent in the suitin which 
Surendra is the plaintiff as in the 
where the Company is stated to be the 
plaintiff. The course adopted by the learned - 
Judge of the lower Appellate Court seems 
to be manifestly the right course, namely, 
that a person entitled to his rent should 
not be deprived of his rent merely by the 
error of the gentleman who advised him that 
a suit in the form in this case could be 
maintained. In that view, though no 
appeal lies to this Court, I think we ought to 
affirm the learned Subordinate Judge’s deci- 
sion and dismiss the appeal with costs, three 
gold mohurs. 
SarraER, J.—I agree. 
Appeal dismissed. 





PATNA HIGH. COURT. 
APPEAL FROM APPELLATE Decree No. 631 
: or 1914. 
July 25, 1917. 
Present:—Mr. Justice Roe and Mr. 
Justice Jwala Prasad. 
DEODHARI SINGH —PLAINTIFF— 
APPELLANT 
versus 
Babu BHAUPNRAIN SINGH AND OTHERS— 
DzrFENDANTS— RESPONDENTS. 


Hindu Law—Mitakshara—Joint family — Mortgage. 


by head of family, whether binding on other members. 
The father in a Mitakshara family uses the 
words “my share” to include the share of his song 
and grandsons, whoare subordinate to him and are 
supposed to have no existence so long as the father is 
alive andis the head of the ‘family |p. +55, col 2.] 


A mortgage of joint family property executed by. 


the head of the family acting as kirta for the benefit 
of the joint family, the property being described as 
“kul haq hissa apna”, binds the shares of all the 
members of the family [p 458,cols. & 2.] 
Appeal trom a decision of tue WDiscrict 
Judge, Saran, dated the 2nd January 1914, ` 


suit . 


` 
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DEODHARI SINGH t. BHUPNARAIN SINGH. 
Mr. Sambhu Saran, for the Appellant. 


Messrs. Barnarain Prasad, Sushil Madho 
Mullick and Mritunjoya Lal, for the Re- 
spondents. 


JUDGMENT. 

Ros, J.— This appeal arises from a deoi- 
sion of tbe District Judge of Saran, dated 
the 2nd January 1914. The snit was a 
suit on a bond executed by one Hardeo 
Singh mortgaging his rights in certain 
villages to the plaintiffs. The mortgage- 
deed contains a'statement that the money 
was taken for purposes connected with a 
thikedaré contract taken in the name of 
‘Hardyo Singh’s son Bhap Narain and 
other general family purposes. Bhup Narain 
Singh was not Hardeo Singh’s only son, 
he had two other sons and these sons 
now have grandsons, On the case coming 
up for trial the sons of Hardeo Singh con- 
tasted the suit on the ground (1) that 
the sum taken was not taten for family 
purposes and that, therefore, the limitation 


governing the suit would be six years, 
and (2) that even if it was taken for 
family purposes, the property actually 


mortgaged was not the whole joint family 
property but only the personal share of 
the father Hardeo. On the case 
to this Conrt for trial it appeared to us that 
issues of importance should be tried, (1) 
whether the transaction was one made 
for the benefit of the joint family, and 
(2) whether when acting in this transac- 
tion Hardeo Singh was acting as a karia 
of the family. For a decision upon these 
issues the case was remanded to the 
lower Appellate Court. The record has 
now been returned with clear findings of 
fact (1) that the transaction was a family 
‘transaction, and (2) that  Hardeo was 
acting as karta of the family. On the 
case coming again before us for 
Mr. Mullick concedes that these findings dis- 
pose of the question of limitation and contends 
on the authority of the case of Simbhunath 
Pande v. ‘Golap Singh (1) that the ex- 
pression used in the document was intended 
to bind Hardeo Singh’s personal share only 
and that the view taken by the learned 
Judge Mr. Rowland was the correct view. 
The expression used in the document was 

(1) 14 0. 572; 141. A. 77; 11 Ind. Jur. 311; 5 Sar. 
P, C, J- 5; 7 Ind. Dec, (N, s.) 379. 
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“kul haq hissa apna.’ On a discussion 
of the meaning of these words the learned 
Judges in Sémbhunath's case (1) arrived at 
the conclusion that these words could only 
bear the meaning suggested by Mr. Mullick. 
The interpretation given to the document 
upon whieh that suit was brought was 
affirmed in appeal by -the Judicial Com- 
mittee, but it is to be noted that, the 
Judicial Committee was not in its decision 
placing reliance so much upon the document 
itself as upon the decree made upon the 
document and the sale certificate. Their 
Lordships carefully refrained from any 
attempt to interpret the vernacular words 
used. ‘The decision was based on the fact 
that undoubtedly the decree obtained'upon 
the document was binding only on the 
father's personal share, that the sale pro- 
clamation sold only the personal share and 
the sale certifieate passed only the personal 
share. Their Lordships quoted without 
disapproval the opinion of Mitter, J., in the 
ease of Uponroop Tewary v. Lalla Bandhjee 
Suhay (2). This opinion is expressed ag 
follows:— 


"No doubt, the words used in the bond, 
by which the hypothecation was effected 
were “my proprietary share,” but the share 
specified therein was the share of the family as 
contradistinguished from the shares of other 
co-parceners, according to the true princi- 
ple which governs the relations of members 
constituting a joint Hindu family under 
the Mitakshara Law. Dabee Pershad, the 
father, could not predicate of his interest 
in the joint property as constituting his 
share. The plaintiff’s case is, that at the 
time of the mortgage the family property 
was joint. Under these circumstances it 
seems to us that the bond, rightly corstrued, 
hypothecated the whole share i in the disputed 
mouza which was held by the joint family.” 

Mr. Mallick contends that the governing 
factor in this decision is that the bond 
actually specified the share, and that the 
share specified was in fact the joint share 
of the joint family. This is not my inter- 
pretation of the words of Mr. Justice 
Mr. Justice Mitter was speaking 
of what a Mitakshara father would or- 
dinarily mean by the use of the words 

2 » 

a e pua R. 195; 4 Shome I4 B, 42; 3 


" 
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."my proprietary share", and- is. distinctly 
:of opinion that in using those words he 
‘would mean the share of the family of 
‘which he is the.head. I have the ad- 
vantage of the, opinion of my learned 
“brother that in - speaking of his proprietary 
4ghare".& Hindu father would ordinarily 
.menn the share-of the family of which 
-he is, the head, excluding any share which 
;may have been held by brothers and others 
‘from whom he was now separate. This, too, 
‘was the view taken bythe learned Munsif 
Mr. Brijnandan Singh and the learned 
-Subordinate Judge Mr. C. C. Mukerjee. 
~Moreover, in other parts- of the document 
there -is a clear indication - that the share 
‘that he is mortgaging is a joint undivided 
.share. The only joint undivided share of 
„which. we. are aware in the present case is 
the- joint undivided share belonging to the 
iwhole.. of the joint family. As their 
sLordships said in the case. of Shamdin 
„Matha, ` each document must be taken 
ron: its own merits.. In this case there 
«beings: no decree nor sale. . certificate 
from which the interpretation of the 
document can be facilitated, we must take 
‘the document as it stands. I hold that 


Hardeo mortgaged the whole property of . 


"the joint family for the purposes of the 
Aint family business and thus holding 
"would deéree, this appeal, set aside the 
‘order of | the lower Appellate Court _and 
‘restore the decision of the learned Subcrdinate 
"Judge with costs in all Courts. | 
= JWALA, PRASAD, dap Saeed agree with 
“my learned, brother. e facts are:— 
ow the executant of the bond in 
Ju was the head and the karta of the 
joint fámily consisting of himselfand the 
"defendants. Defendants Nos. 1,3 and6 are 
‘nig sons and defendants Nos. 2,4 and 5 are 
hi ndsons. n " n 
seer That the transaction’ was made for 
‘the benefit of the joint family. 

* (8) That the. bond was executed by 
"ardeo Singh as the karta of the family. 

* (4) That the property mortgaged in the 

pond .was joint family property belonging to 


‘the: defendants and the paternal ancestor: 


Hardeo. : . 
. (5) That the property was in possession of 
Hardeo and his sons and . grandsons ex- 
olusively “without the párticipation and inter- 
ference of any other individual, 
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The facts found -are conclusive that the 
defendants are liable for the debt and the ` 
entire family property mortgaged is. liable 
to be sold. There is no room for contention 
that only the share of Hardeo in the family 
property was mortgaged. The tenor of the 
document is against this construction. The 
bond sets out the purpose of perform. 
ing necessary and important affairs and 
for carrying on the #hicadari work. These 
purposes are for the benefit of the family, 
and Hardeo was, therefore, executing doou- 
ments for family purposes. 


The words in the document -desoribing 
the property mortgaged, namély, “my right 
and share of Mouza Saravi and Mouza Karava . 
and Mouza Adli Chak, which I have been 
holding in possession without the participa- 
iion and interference of any other indivi- 
dual", mean that the property mortgaged 
was held as separate from and exclusive 
of any other co-sharer but do not exclude 
the joint possession of the sons with the 
father. The words “my right and share” 
represent the right and share of the sons 
with the father who is' the representa- 
tive of his sons in the joint family, as 
the father in a Mitakshara family natural. 
ly uses the words “my share" to inolüde 
the share of his sons and grandsons who 


"are subordinate to him and are supposed 


to have no 
father is 
family. é : 

The father could not possibly say that 
the property was his exclusive’ propert 
and without any participation when, bis 
sons were joint with him and were jointly 
interested in the property, unless he meant 
to convey by the words used by him the 
joint properties of himself and his song 
which were exclusive of any other co-sharers 
in the property, namely, brother. or any 
distant relation. | i 


The schedule to the bond describes the 
villages mortgaged in Tougi numbers and 
does not specify the share of the father in 
the properties, which would have been done 
if the intention was to mortgage his own 
share only and not the entire share held 
by him, his sons and grandsons jointly, A 
Mitakshara father joint with his sons always 
considers the family property. aş. his own pro- 
perty. : 2e 


existence so long as the 
alive and is the head of the 


o 
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That: the, intention ofthe father inthis case. 


was elearly to mortgage the. entire family 
property, inclusive of;the share of his sons 
and grandsons , is clear. , 

I agree. that the appeal should be decreed 
with costs. 
l Appeal allowed. 


ES PUNJAB CHIEF COURT. 
` First Civit APPRAL No. 109 or 1916. 
July 26, 1917. 
* Present:—Mr. Shah Din, Chief Judge. 
Ts MANI SINGH PrAtNTIFF— APPELLANT 
4 versus 
“DIAL SINGH AND orHERS—DEFENDANTS— 


RESPONDENTS. 
~ Limitation Act (IX of 1908), Sch 7, Art. 106—Pat- 
mership, dissolution of —Partnership entered, into for 
doing, certain specified work and “such other work” as 
parties may undertake—Burden of proof— Limitation— 
Evidence Act. (of 1872), s. 109. 

“In a suié for disselution of partnership and 
rendition ' of accounts it: appeared from the 
pleadings and the statements of the:parties that 
the partnership was entered into for the purpose 
of doing excavation work and such other work as the 
defendants might undertake todo. The first Court 
dismissed the suit as time-barred-under Article 106 
of the Limitation Act, holding that the partnership 
between the parties related solely to the contract con- 
neoted with the excavation work and this contract 
having been conipleted in February 1907, the 
partnership was ipso facto dissolved sometime between 

‘February 1907 and 2nd August 1907, on which date 
the parties received payment for their bill: 

‘Held, (1) that the partnership was not confined 
tó the contract work of the canal at the time when 
itpwas, entered into. between the parties and was 
not, therefore, tp3o facto dissolved when the contract 
work in question was completed; [p. 460, cols. 1 & 2.] 

"(2) | that, the question whether any other work was 
ad a matter of fact undertaken by the parties during 
the- time that the said contract work was being done 
was immaterial for the purpose of determining the 
duration of the partnership; [p. 460, col. 2.] 

(3) that the onus was on the defendan: to prove 
that'the partnership terminated between February and 
August 1907; [p. 460, col. 2] 

.(4) that defendant having failed to discharge this 
onus, the partnership must be presumed to have 
continued till the date of suit which wras,.therefore, 
within time. [p. 460, col. 2.] 


First appeal from the decree of the District 
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Judge, Jhang, dated. the 30th April 1912,- 
dismissing plaintifi’s claim. 

Bakhshi Tek Chand; for the Appellant. 
. Messrs. Nanak Cha d and Gokal Chand. 
Narang, for the Respondents. 

JUDGMENT.—This.is an appeal from a 
decree passed by the District Judge of Jhang 
in a suit brought by the plaintiff-appellant 
against the defendants-respondents for dis- 
solution of partnership and rendition of ao. 
counts. The District Judge has dismissed the 
suit as barred by limitation under Article 
106 of the Limitation Act, holding that the 
partnership between the parties related solely 
to a certain contract work connected with the 


construction of the Upper Chenab Canal at. 


Mauza Raja Bhallain the Gujranwala District, 
that the said contract work was completed 
in Phagan, Sambat 1963, corresponding to 
February 1907, and that the partnership bet- 
ween:the parties was ipso facto dissolved some- 
time between February and the 2nd August 
1907, on. which date the parties received from 
Government payment for the last bill sub- 
mitted: in respect of the work done by 
them. 

. The sole question for decision in this appeal 
is whether the suit of the plaintiff is barred 
by time or not. The learned Pleader for the 
appellant has urged— 

(1) that the lower Court has erred in hold- 
ing that the partnership in dispute was con- 
fined to the contract work at Mauza Raja 
Bhalla and that on the completion of that 


. work the partnership was tipso facto dissolved 


sometime between February and the 2nd Au. 
gust 1907; 


(2) that the accounts relating to the part- 
nership were never properly rendered or ad. 
jüsted between the parties and the partnership 
must in law be held to have continued to exist 
till the date of suit, the mere completion of 
work in a case of this kind being insufficient 
to put an end to the partnership; and 


(3) that assuming that the partnership was 
dissolved between February and August 1907, 
the suit is not barred by limitation, inasmuch 
as certain post-cards written by Dial Singh 
to the plaintiff between 1908 and 1910 con. 
tained valid acknowledgments of liability 
within the meaning of section 19 of the Limi- 
tation Act and a fresh period of limitation 
commences from the date of the last aoc. 
knowledgment. 
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After hearing both the learned Counsel for: 
the respondents, I am. of opinion that the: 
contentions advanced by the Pleader for the 
appellant are sound and must be followed. 
I have referred to the plaint and tlie defend- 
ants’ written statement, as also to the 
statements made by the parties in the lower 
Court before the settlement of issues; and [ 
find that neither in the pleadings nor in the 
said statements did the parties refér in 
clear terms to . the partnership between 
them being confined to the contract work con- 
nected with the construction of the Upper 
Chenab Canal a5 Wauza Raja Bhalla. The 
summary of the pleadings as given by the 
District Judge in his judgment is inaccurate, 
in.so far ns it imputas to both the plaintiff 
and the defendants the allegation that the 
partnership related only to the contract 
work just mentioned. The matter is placed 
beyond doubt in the statement made by 
the plaintiff on the 25th October 1911 as a 
witness for the'defendants; for in that state- 
ment he rays. that the partnership was en- 
tered into between the parties for the purpose 
of doing excavation work connected with the 
Gujranwala Canal and such other work as the 
defendants may undertake to do. This olear- 
ly shews that the partnership was not limited 
to the contract work at Mauza Raja Bhalla 
alone, The question whether any other work 
was, as & matter of fact, undertaken by the 
parties during the time that the contract 
work at Mauza Raja Bhalla was being done 
is immaterial for our present purpose and 
may be left out of consideration. The crucial 
point is whether the partnership in question 
was a partnership for a single adventure or 
undertaking; and on this point it seems to me 
that the statement of the plaintiff which has 
been referred to above, read with the plead- 
ings of the parties and the statements of the 
defendants as witnesses for the plaintiff, goes 
a long way to prove that the partnership was 
not confined to the contract work at Mauza 
Raja Bhalla at.the time when the partnership 
was entered into between the parties. Such 
being the case, it is clear that the finding of 
the, lower Court that the partnership was 
ipso facto dissolved when the contract work 
in question was completed between February 
and August 1997 is erroneous. The learned 
Counsel for the defendants referred to Lord 
Halsbury's Laws of England, Volume XXII, 
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page 24 (paragraph 38) and- page 86 (para- 
graph, 167), where it is laid down that a 
partnership entered into for & single adven- 
ture or undertaking lasts only until the 
termination of such adventure or undertaking 
or in other words that it is zpso facto dis: 
solved by the completion of the adventure. 
This rule of law is laid down in section 32 
of the Partnership Act, 1390, (53 and 54 
Victoria, Chapter 39). See also Lindley an 
Partrership, 8th Edition, pages 640 and 642. 
In view, however, of my finding that the 
partnership between the parties was not, 
the time when it was entered into, expressly 
limited to the contract work nt Mauza Raja 


. Bhalla, the rule laid down in the English 


Act of 1890 (assuming that it is applicable 
to partnerships in this country) has no ap- 
plication to the present case. Under section 
105 of the Evidence Act, it was for the de- 
fendants to prove that the partnership in 
question terminated between February and 
August 1907; but they have failed to discharge 
themselves of this onus; and I must, therefore, 
hold that the partnership continued till the 
date of the present suit. 


In view of the finding just recorded, it is: 


unnecessary for me to deal with the question 
whetber or not the post-cards, Exhibits, P-2, 
P-3 and P-4, which were written -by Dial 
Singh to the plaintiff, Mani Singh, contained ` 
valid uecknowledgments of liability within the 


meaning of section 19 of the Limitation Aot., 
I may, however, observe in passing that,. 


after carefully reading those post-cards, I am 
of opinion that the statements contained in 
them fulfil the requirements of the aforesaid 
section as explained id the decision of their 
Lordships of the Privy Couneil in Mani- 
ram Seth vy. Seth Rupchand (1). For 
the réasons given, I hold that the plaintiff's 
suit is within limitation; and I accept this 
appeal, set aside the judgment and decree 
of the lower Court and remand the suit 
under Order XLI, rule 23, Civil Procedure 
Code, for decision on the merits, The costs 
will abide the event and will be costa in the. 
onuse, 
Appeal accepted; Case remanded. 


(1) 83 C. 1047 at pp. 1057; 1059 4C. L. T. 94; 8 Bom. 


I. R. BOI; 10 C.W. N. 874; 1 M. L. T, 199; 3 A. D. J. 
625; 16 M. L. J. £00; 2 N. L E. 180; 33 I. A. 165 (P. O.). 
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DURGA PRASANNA ROY ¥. ISHAN CHANDRA SHAHA, 


CALCUTTA .HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2367 
or 1913. 

August 29, 1916. 

Present:— Mr. Justice N. R. Chatterjea 
and Mr. Justice Sheepshanks. 
DURGA PRASANNA ROY—PramrIFF— 

` ÅPPELLANT 
versus 
ISHAN CHANDRA SHAHA— DEFENDANT 
— RESPONDENT., 

Bengal Tenancy Act (VIL B.C. of 1885), s. 95— 
Cominon manager—Accounts, suit for—District Judge, 
permission of. 

Where on a pétition presentéd by some of the 
co-sharers of an estate,2 proceeding in which all the 
co-sharers were made parties was instituted against 
the common manager, in the course of which the 
District Judge while releasing the estate passed an 
order which ran: "Permission to sue the common 
manager is grahted, " and it did not appear that tho 
District Judge had passed the accounts filed by the 
cbmmon manager: 

Held, that any one or more of the co-sharers of the 
estate (including those who did not present the 
petition) were entitled to avail themselves of the 
permission granted by the District Judge and to sue 
the common manager for accounts, [p. 461, col. 2.] 

Appeal against the decree of the Officiating 
Subordinate Judge, Pabna, dated April 23 

"1913, reversing that of the Munsif, _Pabna, 
dated April 27, 1912. 

` Babu Broja Lal Ohuckerburty, for the Appel- 
lant. : 

. : Babus Mahendranath Roy, Jogendranath 
.Mozumdar and Biraj Mohan Majumdar, for the 
, Respondents. 

JUDGMENT.- In the case out of which 
this appeal arises the plaintiff, one of the 
co-sharers in an estate for which a common 
manager had been appointed under section 
95 of the Bengal Tenancy Act, sued 
the common manager for accounts after 
the release of the estate. The Court of 
first instance gave hima preliminary decree 
for accounts, but the lower Appellate Court 
has dismissed his suit, holding that the 
permission necessary for a suit of this 
nature had not been given by the District 
Judge, and also that the suit was not 
maintainable, for the reason -that the 
accounts of the defendant had already been 
regularly checked and passed in the office of 
the District Judge. These two findings are 
challenged on second appeal. 

_ As regards the former, thé appellant 
relies on an order passed by the District 
Judge inreleasing tho estate, which runs; 


a permission to sue the common manager is 
granted.” He contends that this permis- 
,8ion extends to all the co-sharers, himself 
included. The respondent on the other 
-hand argues that, because the proceedings 
in the course of which this order was 
made originated with a petition presented 
.by certain individual co-sharers, the permis- 
sion must be held to be restricted to them 
alone, and that the plaintiff not having 
been one of them is not entitled to sue. Iv 
our opinion the contention of the appellant 
must prevail. 

All the co-sharers were made jürtiss to 
the proceeding in question; all of them 
had an equal. interest in suing the common 
manager if there appeared to be grounds 
for so doing; the permission given is not 
restricted either to any individual co-sharers 
or fo all the co-sharers suing jointly, and 
anyone or more of the  co.sharers were, 
therefore, entitled to avail-themselves of 
it. The permission was clearly intended to 
remove altogether the bar which without 
it would have stond in the way of any suit, 
such as the present one, being brought against 
the common manager. 

As regards the second point, the lower 
Appellate Court has relied on Naba Kishore 
Mandal v. Atul Chandra Chatterjee (1). The 
facts, however, of that case are entirely 
different from those of .the present one. 
In the former if was found that objections 
had been put into the accounts filed, and 
that after those objections had been oor- 
sidered and disposed of the accounts were 
passed by the District Judge. In the 
present ease there is nothing: to show that 
the accounts were passed by the District 
Judge, except a general statement to that 
effect, giving no details as to the manner 
in which they were passed, in the evidence 
of the defendant No. l himself. That they 
were not in fact passed in any sense in 
which the term can properly be used is 
made perfectly clear by the evidence of 
the defendant No. 1 himself, from which 
it appears that two gentlemen in succession 
were specially appointed to check them, 
that the former of them returned them 
without being able to complete his check, 
and the latter conducted an enquiry into 


(1) 16 Ind. Cas, 198; 40 C, 150; 17 C. W, N. 846 
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‘them for 2 or 21 months, also without any 
definite result, ‘and that the defendant No. 
1 was suspended for delay in submitting 
his budget. It is further made olear by 
the fact that the District Judge, having 
these accounts and the result of the two 
enquiries before him, granted the permission 
“to sue in general terms, without excepting 
any portion of the period for which accounts 
“had been filed. .We, therefore, hold that 
‘the authority above referred to has no appli- 
“gation to the facts of the present case, and 
that the lower Appellate Court was mistaken 
‘in’ holding that the plaintiff was not entitled 
“to sue for a general account. 

' The result is that the appeal succeeds. 
‘The decree of the lower Appellate’ Court 
“ig set aside, and that of the Court of 
‘first instance is restored. Costs will abide 
‘the result. - 
i Appeal allowed. 





PATNA HIGH COURT. 
APPEALS FROM APPELLATE DecBEES Nos, 1464 
` AND 1422 or 1916. 
July 9, 1917. ` 
- Presint: —Mr.- Justice Chapman and 
Mr. Justice Jwala Prasad. 
-a In A. No. 1464 or 1916 
KALI RAI UNDER THE GUARDIANSHIP OF : 

DEEP NARAIN SINGH—APPELLANT |, 
: versus * : 
KARU SINGH AND OTRERS—PLAINTIFFS 

AND Musammat LAKSHMI KOER— 
DEFENDANT— RESPONDENTS. 
PEE In A. No. 1422 or 1916. 
KARU SINGH AND OTHERS—APPELLANTS 
TN versus 
Musammat LACHMI KOER, ANb ANOTHER 
É — RESPONDENTS, 

. Guardian and ward—Minor, liability of, to satisfy 
“rent-decree—Sale by guardian of minors property to 
“satisfy decree—Minor, whether bound by sale—Guardian, 
i duty of—Docwment, eaecution of, by ‘guardian without 
„reference to minor, value of. 

Plaintiff, a minor, was liablo to satisfy a rent- 
'deoree to tho extent of one half. Hismother, who 
aeted as his guardian, fearing that the holding might 
. be sold in exeoution of the decree, mortgaged some of 
the minor’s property and satisfied the entire decree: 
Held, that the guardian could not act on mere 
‘conjecture that the other co-sharer liable under the 
decree would not ‘pay his share and thus cause a’ 
.sale of the entire holding, and that the minor having 
benefited by the mortgage only to the extent of 
‘half the money borrowed by his mother, his property 
was liahlo only to that extent, [pi 463, col, 1.] 


xe 


INDIAN OASËS. 


` 


ERAS 


£191? 


The omission in a document executed by, the 
guardian of œ minor of any reference to the minor 
does not render the documentineffectual, if ib is proved 
that it was the guardian’s intention to deal with the 
interest of the minor and not merely with any 
interest that the guardian might himself have in the 
property. [p. 464, col, 1.] i 

Appeal from a decision -of the District 
Judge, Mozaffarpore, dated the 4th Septem- 
ber 1916. f 
© Mr. Nirsu Narain Sinha, for the Appellant. 

Mr. Baidyanath Narain Sinha, for the 
Respondent. 

. JUDGMENT. A 

Jwata Prasap, J.—These two appeals 
arise out of a suit brought by the plaintiff 
for the recovery of money due under a mort- 
gage-bond, dated the 24th September 1907, 
executed by the defendant-No. 1 as guardian 
of the defendant No.2. The Courts below 
have decreed the plaintiff’s suit partially, 
holding that the minor was benefited only 
to the extent of half the amount borrowed 
by his mother, and that the property: mort- 
gaged which belongs to the minor. is 
liable only tothe payment of half the money 
advanced. | a 

Appeal No. 1422 of 1916 is by the plaintiff, 


‘and Appeal No. 1464 of 1916 is by the minor 


defendant No. 2. The plaintiff in his 
appeal contends that he is entitled ‘to a 


decree for the entire sum advanced by. him. 
„Tho ground for his contention is, that the 


money advanced was for the payment of 
a certain rent-decree obtained by the 
landlords against the minor defendant No..2 
and a co-sharer in the holding, named 
Nathuni Singh, and that the holding in 
which the minor was interested was on sale. 
16 is contended, therefore, that the minor 
was actually benefited by the loan taken by 
his mother in order to protect the property in 
which he was interested from sale. Now 
the money advanced by the plaintiff was, as. 
is mentioned in the mortgage bond and as 
held by the Courts below, to pay off the 
decretal amount as well as the arrears of 
rent for the years 1313 and 1314, The 
Courts below have held that the minor was 
liable only to the-extent, of half the ‘amount 
of the decree, as well as to half the amount 
of the rents due for the years 1313 and 1314. 
It cannot be said to be a ‘prudent act. on 
the part of a guardian to pay more than 
what- is, due from his minor werd, The 
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payment by the mother ofthe other half of 
the rent and the amount due under the 
decree was in excess of the minor’s liability 
and was notatall in the interests of the 
minor but went, actually to benefit the other 
co-sharer Nathuni Singh. It has not been 
shown that the mother did make any 
attempt to see that the other half of the 
decretal amount was paid by Nathuni Singh, 
‘or that she actually knew that Nathuni 
Singh would not pay his share and would 
allow the entire property to ‘be actually 
knocked down at ‘the auction sale. It is 
possible that Nathuni Singh the other.judg- 
ment-debtor might have at the last moment 
prevented 'the sale by paying off the 
decretal amount due from him. The guardian 
cannot act upon a mere conjecture 
that the otherco-sharer would not pay, and 
that the entire property would be sold. I, 
therefore, agree with the view of the 
Courts below that if has not been proved 
in this case thatthe plaintiff creditor used 
proper discretion in advancing the entire 
amount when. he knew full well that the 
minor was only liable to half the amount 
covered by the bond. The plaintiff in this 
case happens to be one of the deeree-holders, 
as held by the learned Munsif, Apart from 
the ‘obligation of ,& creditor to make due 
enquiry as to the benefit that would accrue 
from the loan to the minor, the plaintiff 
knew as a matter of fact that the minor was 
only lidble to half the amount of the decree. 
The plaintiff, therefore, is not entitled to a 
decree for more than what has been allowed 
by the Courts below. This disposes of the 
appeal of the plaintiff. The appeal should, 
_ therefore, in my opinion be dismissed but 
without any order as to costs. 


In the appeal of the minor defendant, the 
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contention is that the minor is not liable at: 


all for the amount covered by the mortgage- 
bond in suit. It is said that the actual 
judgment-debtors under the decree were 
Lachmi Koer the mother of the minor and 
Nathuni Singh, „and that the minor was 
not at all a judgment.debtor, and hence 
was not liable to the payment of the 
decretal amount. It is not disputed that 
the minor is in possession of the holding in 
respect of which the rent deeree in question 
was obtained. .Asa matter of fact it appears 


to Have been admitted in‘ the written state- 
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ment of the minor that the minor was liable 
for half the rent as well as the amount due 
under the decree. Under the rent-decree 
the holding itself was liable to be sold, 
whether the minor was or was not actually 
a judgment-debtor. It might have been 
possible for the guardian to have the sale 
set aside by taking certain proceedings 
under the Code of Civil Procedure on the 
ground that the minor was not a judgment- 
debtor, but it would have involved tHe 
minor in litigation and heavy expenses which 
a prudent guardian would try his best to 
avoid. The rent-decree was, as has been 
held by the Courts below, a just decree for 
which the holding was liable. ' It was, 
therefore, a prudent act on the part of the 
mother as guardian of ‘the minor to pay 
the amouut of the decree instead of launch. 
ing into a heavy and expensiye litigation. It 
has been held by the Courts below that the 
financial eondition of the minor was not 
such as to pay the decree, or the rents due 
from the holding, without taking a loan by 
the guardian. The necessity in this case has 
beeu established, and I, therefore, overrule 
this contention of the defendant. 

It is next contended by the plaintiff that’ 
the bond in question was executed by thé 
mother as guardian of the minor and that 
it has not been expressly mentioned in thé 
bond that the estate of the minor or ‘thé minor 
personally was-liable for the payment of 
ihe loan taken by the mother, and: therefore 
it is contended that the minor’s estate would 
not be liable ‘and that the loan taken was 
merely a personal loan by the mother. Thig 
contention appears to me to be unsustain- 
able. Reliance has been placed upon the 
authority in Bhawal Sahu v. Baijnath Pertab 
Narain Singh (1) for this contention. But in 
that case it was said that it was not 
clear that the debts were incurred fcr the 
benefit of the estate of the minor. Whatever 
be the general observations in the above 
case, the faots of that case appear to be 
distinguishable from the present case, in that 
in the present case it is clear from the 
bond itself that the money was taken to 
save the minor’s holding from sale, under 
the rent-desree. The bond in this case has 
been executed by the mother deseribing 


(1) 35 C. 320; 120, W, N. 266; 3 M, L, T. 156, 
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.'herself as guardian of the minor. The 
. intention of tbe mother is clear from the 
. bond that the money was taken not for her 
own personal, purpose but for the benefit 
of the minor and” for the benefit of the 
‚estate of the minor. Even if the mother 
had not described herself as guardian of 
the minor, the minor's estate would be 
liable. The intention of the mother, as is 
„apparent from the document, was to benefit 
,the minor and his estate. The principle laid 
down in the Privy Council case of Watson 
and Co. v. Sham Lal Mitter (2) appears to 
be applicable to this case. Upon the princi- 
ple enunciated there as well as that laid 
down by Sargent, C.J., in the case of 
Murart v. Tayana: (3), it is clear that 
the omission in a document executed by 
the guardian of any reference to the minor 
does not render the document ineffectual, 
if it is proved that it was the guardian’s 
intention to deal with the interest of the 
minor and not merely with any interest 
that the guardian may himself have. I, 
therefore, think that there is no substance 
in the contention of the learned Vakil for the 
minor. This appeal should also be dismissed 
but without costs. The result is that both 


appeals are dismissed without costs and 
that the decree of the Court below is 
upheld. | 


Cuapman, J.—1 agree. 
Appeals dismissed. 
(2) 1E 0. 5; 141 A 178; 11 Ind. Jur. 395; 5 Sar. 


P. C. J. 66; 7 Ind. Dec. (x. s.) 501. 
(8) 20 B. 286; 10 Ind. Deo. tx. s.) 749. 


MADRAS HIGH COURT. 
Seconp Civi, APPEALS Nos. 961 To 966 oF 1916. 
April 3, 1917. 
Present; —Mr. Justice Seshagiri Aiyar and 
Mr. Justice Kumaraswami Sastri. 

In S. A. No, 961 or 1916 
BATTINA APPANNA —DEFENDANT— 
APPELLANT 
Ix S. A. No. 962 or 1916 

BATTINA JAN AKIRAMUDU—Derenpant . 
APPELLANT 
3 S. A. No. 963 or 1916 
BALDIN A VENKATAPPA—DEFENDANT 
APPELLANT 
‘In S. A. No. 964 or 1916 
NARAGAM SANTHA— DEFENDANT 
—ÅPPELLANT 
IN S. A. No. 965 or 1916 
BATTINA LAKSHMIPATHI—DEFENDANT 
— APPELLANT . 

IN S. A. No. 966 or 1916 
BATTINA RAMALINGAM AND OTHERS— 
DEFENDANTS— APPELLANTS 

versus d 
SR&EMANTHU RAJA YARLAGADDA 
VENKATARAMALINGANNA 
BAHADURZEMINDAR GARU-—PLAINTIFF 
— RESPONDENT IN ALL. 

Madras Estates Land Act (I of 1908), ss. 8 (11), 27, 
28, 30—Hent—Payment for water supplied —Zemin- 
dar, right of —Enhancement — Collector, sanction of. 


A payment for water supplied by or taken from 
the zemindar is rent. [p. 466, col. 2.] 


An oxtra payment due for additional advantage is 
not necessarily an enhancement, Where new circum- 
stances have come into existence which require new 
adjustments, there is no question of enhancement. 
Lp. 465, col. 2.] 

Sivanganga Zemindari v. Chidambaram Chetty, 21 
Ind. Cas. 556; 88 M. 524; 14 M. L. T. 386; (1913) M. 
W. N. 926, relied upon. 

Defendants brought certain dry land under 
cultivation, for which they took water from one of 
the Kistna Canals and paid ' Government Rs. 5 as 
water rate. Subsequently Government agreed to 
localise the lands to which it was bound to supply 
water free of assessment. Thereafter the defendants 
as usual took the usual quantity of water but refused 
to pay the water tax to the zemindar: 

Held, that the Government having retired from the 
field and having left the zemindar free to make his 
own arrangements with his tenants, the latter wore 
bound to pay to the zemindar the water tax ‘which 
they used to pay to Government. .[p. 466, col. 2.] : 


Second appeal against the decree of the 
District Court, Kistna, at Masulipatam, in 
Appeal Suits Nos. 154, 155, 158 to 161 
of 1914, preferred against the decree of .the 
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Court of the Deputy Collector, Bandar Divi- 
Sion, in Summary Suits Nos. 67, 68, 73, 77, 79 
and dU of 1913, 


collect the water rate; i "et. only due to 
Government. and it is only. they that should 
collect the same or they must assign their 
rights fo the zemindar, 

_ In. Siriparapu. Ramanna R7 Mullikarjuna 
Prasada Nayudu a) the addition of water-rate 
to assessment is held to be an enhancement. 

[SesmAGIRI Alvar, J.—Here youare asked 
to. pay something more for the extra benefit 
you are deriving. ] 

I say this is not rent and should not be 
inserted in the ‘pattah at all:, See section 3 
(11) of the Aot, ‘The chargo has not been 
consolidated. 

Sections 27 and 28 of the Act make the 
position clear. 

Secondly, . supposing it is rent, itis not rent 
in respect ofa holding and it is an enhance- 
ment for which sanction of the Collector ig 
required. 

It is impossible to bring. it under clauses 2, 
3,4 of section 3. Malikarjuna Prasada v. 
Vemulapalli Subbaya (2). There is no case 
under the new Act. 
` Mr. P. Nagabhushanam, for. the Respon- 
dent.—A zemindar is entitled to include in 
the pattah tendered by him to the ryots 
water rate due on nam lands localized by 
Government to be lands to which the 
zemindar is entitled water free though they 
were making such payments to Government. 
The addition of such water rate is not 
enhancement of rent within the meaning of 
clauses (2), (3) and (4) of section 30 of the 
Estates Land Act. 

JUDGMENT.—The land in respect of 
which the rent is claimed was originally 
dry land. For sometime, until Fasli 1318 
the defendant took water from one of the 
Kistna Canals and paid the Government 
Rs. 5 as water-tax and Rs. 1-8-0 to the 
gemindar as rent. In-Fasli 1318, the Govern- 
ment agreed to localise the lands to which 


l «i M. dut p. a5; 8 M.L. J. 207; 6 Ind. Dec. 
29. . 

" (2) 10 Ind. Cas. 68: (1911)'1 M. W, N. 315'at p. 

316; 9 M. L. T. 443; 86 M. 4, 
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‘sanction of the 


Government was bound to supply water free 
of assessment. 

After this grema; the water allowed 
by the Government became , the zemindar's. 
The defendant as usual has ` taken his 
usual quantity from that water and the 
zemindar has asked that the water rate of 
Rs. 5 paid to the Government should be 
paid to him. Both the lower Courts decreed 
the plaintiff's claim | and the tenant has 
appealed. 

Mr. T. M. Krishnaswami Aiyar in his 
able argument conterided’ before us that 
unless the Government assigned their right 
to collect the water-tax, the zemindar is not 
entitled to it. But seeing that the Govern- 
ment have retired from the field and left 
the zemindar free to make his own arrange- 
ments with his tenants, there is nothing 
in this contention. The learned Vakil 
next argued that ihis additional payment 
for water is not rent. Whatever may 
have been the view under the old Act, section 
3 oelanse (11) of the Estates Land Act 
makes it clear that a payment for water 
supplied or taken from the zemindar' ‘is 
rent, The suggestion that the term ‘rent’ 
in this clause means rent upon the whole 
holding of the ryot is plausible, but we do 
not think there is any substance in it. 
Sections 27 and 28 to which our attention was 
drawn contemplate the continuance of the 
status quo ante in &' succeeding fasli, but 
where under an express or implied contract 
there is & promise to pay for the water 
taken, we fail to see how the payment due 
therefor is not rent. 

The last contention was that as the- 
Collector was not obtained 
for the increased rent, the suit was miscon 
ceived. We do not think that an extra 
payment due for, additional advantage is 
necessarily an enhancement. Where new 
circumstances have come into existence which 
require new adjustments, there is no question 
of enhancement. The principle of Siawanga 


.Zemindari v. Ohidambaram Chetty (3) is ap- 


plieable to this ease. We 


do not think 


“that clauses 2, 3 and 4 of section 30 have 


any application. They 


contemplate the 


‘continuance of the old state of affairs and yet 


the claim is made for increased rent without 
(3) 21 Ind. Cas. 556; 38 M. 524; 14 M. L. T. 886; 


` (1913) M. W, N. 928. 
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offering any fresh advantage. In such cases, 
ihere would be enhancement. 

In the view we have taken the tenant 
has been given new facilities for which he 
is bound to pay. The tax on his holding is 
ihe same. What he paid the Government 
for the water, he isasked to pay the land- 
lord. Under these circumstances, there is 
no question of enhancement. 

The decision of the Courts below is right. 
The second appeals are dismissed with costs. 

Vakil's fee is Rs. 10 in each of the 
second appeals. : 

Appeals dismissed. 

Y.R.P. 


CALCUTTA HIGH COURT. 
Civiu Rore No. 933 or 1915. 
April 18, 1916. 
Present: —Mr. Justice Teunon and 
Mr. Justice Chaudhuri. 
SURENDRA NATH BISWAS-—PETITIONER 
versus ~ 
SHYAMA CHARAN MANDAL— 
OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), ss. 47, 68— 
Appeal — Execution proceedings dismissed on the ground 
that the same were pending in a superior Court. 

Two different judgment-creditors attached one 
and the same property in the Court of the District 
Judge and also in the Court of the Subordinate Judge 
of the same District. The Subordinate Judge having 
regard to the provisions of section 68, Civil Pro- 
cedure Code, declined to proceed with an application 
made to him for the sale of the property and dis- 
missed the execution case: 

Held, that an appeal Jay to the District Judge 
from the order of the Subordinate, Judge, as that 
order was one relating to execution within the 
meaning of section 47, Civil Procedure Code. [p. 466, 
col. 2; p. 467, col. 1.] 

Rule against the order of the District 
Judge, 24-Pergunnahs, -dated the 24th July 
1915, modifying that of the Subordinate 
Judge, second Court, at Alipore, dated the 
21st June 1915. 

Sir S. P. Sinha (Advocate-General) and 
Babu Satyendra Nath Mitra, for the Peti- 
tioner. 

Babus Mahendra Nath Ray and Asiranjan 
Ohatterjee, for the Opposite Party. 

JUDGMENT.—In this case it appears 
that at the instance oftwo different judg- 
menf-ereditors one and the same property 
was under attachment in the Court of the 


against 


District Judge of Alipore and also in the 
Court of the Subordinate Judge of that 
station. An application was made in the 
Court of .the Subordinate Judge praying that 
proceedings should be taken for the sale 
of the property in that Court. Having 
regard to the provisions of section 63 of 
the Code of Civil Procedure, the Subordinate 
Judge declined to proceed with the appli- 
cation in his Court. He was of opinion 
that such proceedings should be taken in - 
the Court of the District Judge and being 
of this opinion be further dismissed the 
execution case then pending on his file. 
Against his orderan appénl was preferred 
to the District Judge. The District Judge 
agreed with the Subordinate Judge in 
holding that the proceeding for the sale of the 
property should be taken in his Court. But 
having regard to peasible difficulties that 
might attend the removal of the execution : 
case from the file of the Subordinate 
Judge, he modified that part of the Sub- 
ordinate Judge’s order and direeted that 
the execution case should remain pending 
in the Court of the-Subordinate Judge 
until such time as the execution pro- 
ceedings in the District Judge's Court had 
come to an end, 


In reliance mainly on the case of Hama 
Prasad Roy Ohowdhury v. Anukul Chandra " 
(1), it is contended before ms that 
the order’ of the Subordinate 
Judge no appeal lay tothe District Judge. 
We are of opinion that this contention is not 
well-founded. Inso far asthe order of the 
Subordinate Judge is one declining to proceed 
with the execution and in so far as it might 
possibly have the effect, as has been suggested 
of removing the attachment resting on the 
property in that Court, the order to our mind 
is clearly one relating to execution within the 
meaning of section 47 of the Code of Civil 
Procedure and appealable. As to the pro- 
priety of the Judge’s order there is in 
fact no substantial contest before us, and 
we think that in so far as it directs that 
the execution case that was pending on 
the file of the Subordinate Judge should 
remain pending on that file inatead of 
being treated as disposed of and dismissed, 
we are of opinion that his order is correct; 


(1) 27 Ind, Cas, 445; 20 C. L, J, 512, 
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and if as against that porbionof the Sab- 
. ordinate Judge's order no appeal lay, we 
> accept the order, in that respect, of the 
District Judge as our own order and affirm 
it. 

The Rale is Kasan with costs three 
gold muhurs. 

i Rule discharged. 


PATNA HIGH COURT. 
APPBAL FROM ORIGINAL ORDER No. 279 
. or 1916. 

July 24, 1917. 
Present:—Mr. Justice Chapman and 
Mr. Justice Jwala Prasad 
RAJ KUMAR LAL--DEC&EE-HOLDER— 

APPELLANT 
versus 
BULAKI MIYAN-—JupGMENT-DEDTOR— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 2— 
Eeecution—Smatl Cause Court decree— Appeal, whether 
lies from order in execution —Adjustment of decree — 
Arbitration —Rsferente to arbitration in execution pros 
ceeding — Award, whether binding on parties. 

No appeal lies from an order passed in execution 
procéedings of a Small Cause Court decree. [p. 467, 
col. 2 ] oiu 

Where areference is made ío arbitration during 
the pendency of execution proceedings the award of 
the arbitrators is binding upon the parties as an 
adjustment of the claim. [p. 467, col. 2.j 

Appeal from an order ofthe .Subordinate 
Judge, Saran, dated the lst, June 1916. 

Messrs. Panchanan Banerji and Ram Persad 
for the Appellant, 

Mr. Rajendra Prasad, for the Respondent 

JUDGMENT —A Small Cause Court dec. 
ree for Rs. 359 odd was obtained on the 23rd 
December 1910. In the course of an execu- 
tion proceeding which was instituted on the 
23rd September 1915, the judgment-debtor 
was. arrested. He was released on furnish- 
ing security on the 8th Jannary 1916, On the 
7th February 1916 the decree-holder and the 
jadgment-debtor put in a joint petition 


stating that the dispute between them 
had been referred to three persons 
named in the petition. On the 28th 
February 1916 these persons gave an 


award to the effect that the judgment. 
debtor must pay Hs. 83 to the decree-holder 
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on the following day the 29th, 
the event of the decree-holder declining 


to accept it, the money may be deposited , 


in Court. On 
the decree-holder 


the 
put 


following 
B 


day 


in petition 


and in.” 


asking that the proceeding in execution might. 


be pressed. On lst March the judgment- 
debtor filed an application offering to pay 
Rs. 83. The deoree-holder objected to the 
receipt ofthis amount from the judgment 
debtor in discharge of his decree upon the 
ground that the arbitrators had exceeded their 
authority by going behind the decree. This, 
objection by the deoree-holder was overruled 
and the Subordinate Judge permitted the 
jedgment-debtor to pay Rs. 83 in discharge 
of the decree and dismissed the execution 
proceeding. Against that order the decree- 
holder has appealed to this Court. 

In the first place itis quite clear that no 
appeal lies, the proceeding being in execution 


of a Small Cause Court decree. We have. 
then to consider whether we should interfere, .- 
in revision under section 25 of the Provincial | 


Small Cause Courts Act in spite of the 
opinion ofthe Privy Council thatany such 
proceeding in the ease of an arbitration award 
is very much to be deprecated. 


The first ground taken before us is that the 
Subordinate Judge should not have permitted 
a reference to arbitration of this 
during the course of an exesution proceeding. 
We have been referred to various cases 
in which the opinions of Judges have some- 
what differed as to whether a Court should 


or should not make a reference to arbitration . 
should : 


during a pending proceeding, or 
permit the. parties to adjourn the hearing 
in order to enable areference to arbitration 
to be made. But the balance of authority 
certainly is in favour of holding 
that after an award is made and is presented 
by the parties there is no reason why the 
Court should not accept it as an adjustment 
of the suit, We have been referred to the 
provision under which Order XXIII, rule 
8 ia said nob to be applicable to 
execution proceedings. On the other 
hand there is a provision in Order 
KAL under which a decree oan be 
adjusted, and we are of opinion that the 
present proceeding which merely resulted 
in an order that a certain sum should be 
received in full satisfaction of the decree 


kind : 
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was ari ‘adjustment of the’ deeree. We ares 
satished’ from' the agreement of reference 
to < arbitration that’, the. arbitrators 
did not go beyond what" ‘the parties in- ' 
tended they should do'wbeu the matter was' 
réferred to’ them, and although in order to’ 
afrive at the amount which the judgment. 
debtor should pay to the deeree-holder the” 
arbitrators appear to have considered among. 
other items ‘the question of the equity aris- 
ihg out of the claim made in that suit by: 
the decree-holder, yet I am of opinion that: 
it was open to the arbitrators ona reference: 


müde to them, to decide, taking all the 
circumstances into consideration including 
the ~ eireumstances arising ont of the 


suit itself, how much it would be fair that 
the judgment-debtor should pay to the 
decree-holder in discharge of his decree. 


It is contended also before us that the 
decree-holder had revoked the refer- 
ence to arbitration. This sbjection was 


not made before the Subordinate Judge 
although it had been mentioned in a previous 
petition before’the arbitrators filed immediate- 
ly affer thé award had been given which 
he-disliked. It is quite clear that the decree- 
holder was not prepared to support the 
allegation made in that petition by evidence 
and it was nob pressed when the matter 
eame before the Subordinate Judge to decide 
the point. It is alsc contended’ that the order 
of the Subordinate Judge is not in accordance 
with the award inasmuch as the arbitrators 
had directed that the money should be offer- 
ed to the decree-holder on the 29th February 
and: should only, in the event of the refusal 
ofthe decree-holder, be deposited in Court. 
Having regard to the nature of the objection 
filed by the decree-holder, on the 29th Febry- 
ary it is quite clear that he would not accept 
the money from the judgment-debtor. It is, 
therefore, uséless to go into the question 
whether the money had been actually tendered 
or not. The decree-holder made no objection 
that the order would not be in accordance 
with the award of the arbitrators upon the 
ground that the money had not been offered 
to him. That question was nob gone into 
and it was clearly quite unnecessary to do so 
owing to the obvious fact that the decree- 
holder disliked the award which had been 
made, Weare quite satisfied that no suffi- 
; elent reason has been made out to justify us 
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in taking a colrse which Soild’ only be taker: 

in very ‘exceptional circumstances, and that: 

is to interfere. with the result of. an' "RYDER: 

tion in revision. ' U 

The appeal is dismissed with coat, of 
Appeal vejieted. 
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PUNJAB CHIEF COURT. 
Seconp Crvit Arrear No. 2985 or Pe. 
April 7, 1917. 

Present: —Mr. Justico Chevis. 

KHAN MUHAMMAD: KHUDA 
DAD KHAN—Ptaintiry— APPELLANT 
versus 
GIRDHARI RAM. AND OTHERS — DEFENDANTS. 
— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 144, 148— 
Transfer of Property Act (IV. of 1882), 8. 63— Mortgage 
—Accessions, mortgayor's right: to take over— Suit for 
accessions, nature of —Redemplion—Limitation—Punjab 
Tenancy Act (XVI of 1887); s. 53-(6), scope of © 

A mortgagor is upon redemption entitled (not 
obliged) to take over the accession to the mortgaged, 
‘property and if he desires to take it, he must pay the 
cost of its acquisition. [p. 470, col. 1. 

When a mortgagor after. redemption gues £o telo 
over accessions his suit is not really one for redemp- 
tion., The redemption, being already complete, the 
relationship of mortgagor and mortgagee no ‘longer 
subsists and the subsequent suit for accessions is not 
a suit against a mortgagee and is governed by Article 
144 and not by Article 148 of the Limitation Act, 
[p. 470, col. 2.] 

The whole trend of the Punjab Tenancy Actis to 
legislate between landlord and tenant and all that 
sub-section 6 of section 53 of the Act means is that 
on the landlord purchasing occupancy rights under 
the provisions of that section, the rights of the occu- 
pancy tenant or anyone who would have.a right - 
under section 59 to succeed him after his death are 
finally extinguished. The sub-section is not meant to 
cover the special case where the landlord is not the 
proprietor and to legislate between mortgagor and 
mortgagee. [p. 469, col. 2.] 


Second appeal from the decree of. the 
District. Judge, Mianwali, dated the 30th 
May 1916, reversing that of the Subordinate 
Judge, Mianwali, dated the 6th April 1915, 
decreeing plaintiff's suit. 

The Hon'ble Mr. Muhummad Shafi, K. B. : 
for the Appellant. . 

Mr. Kirkpatrick, the Hon’ ble Pandit Sheo 
Narain, R. Ba, Mr. B. N. Kapur and. pus 
Manohar Lal, for the. - Respondents, 2 
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JUDGMENT. —This judgment will cover 
ithe seven connected Appeals (Nos. 2986 to 
19992 of 1916). 

_. The-land of Abdul Sattar plaintiffs father 
“was under. mortgage with possession with 
;defendants: -from 1877. till -1886 | when 
Abdul ‘Sattar redeemed it but again mort- 
-gaged | it to defendants without possession. 

“Abdul Sattar redeemed $ in 1890, and 
.redeemed the other 1 in 1893, when he 
‘mortgaged the whole to one Tulla Shah, 

„who in 1895 sub-mortgaged 3 to defendant. 

` Talla Shah redeemed from defendant in 


1896, In 1897. plaintiff redeemed from Tulla 
"Shah, and in 1899 mortgaged to Khanda 
Ram. In March 1900 he redeemed from 


Khanda Ram and mortgaged again to Talla 
“Shah. Tn September 1900 he redeemed from 
“Talla Shah, and mortgaged again to defend- 
_ants, taking the land from them on lease. 
"On Ath December 1912, he again redeemed 
from defendants and mortgaged to Karmdad, 
“who still holds the land ‘in mortgage. 
Some of the land was held by ocoupancy 

‘tenants, and ‘by eight purchases, ranging 
from 1881 to 1896 the defendants bought 
up occupancy tenures. The plaintiff has 
now lodged eight suits, claiming to take 
over these ocouparcy rights as accessions 
to the mortgaged property acquired by the 
mortgagee. ` 

-= The first Court decreed two claims, but 
dismissed the rest. The learned District 
Judge on appeal dismissed all the claim, 
holding that these acquisitions were not 
‘accessions, but were acquired by the defend- 
ants on their own behalf, that the claims 
were barred under Order II, rule 2, and 
-that the claims were barred by waiver as 
„plaintiff had not taken over these acquisitions 
at time.of redemption. 

. -The plaintiff appeals contesting .these 
‘findings. For defendants it is urged that 
xthese claims are time-barred. I see that 
Adefendants pleaded limitation in the first 
Court, and.an. issue .on this point was 
"framed. The first Court. held that adverse 
ipossession:had not been made out. The 
District. Judge contented himself by hold- 
ing that. at time of redemption-there must be 
„a complete and final settlement of accounts 
.and.that the mortgagor could not, years 
„after redemption, sue for accessions. Neither 
: Qourt:made any reference to the applicability 
of: Article, 148; Schedule to Limitation Act, . 


‘and mortgagee. 
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For the o plaintiff it ig sewed that Article 
148 applies, and that plaintiff can take 


over the accessions anywhere within sixty 


years. Reference is made to section 53 
(6) of the- Tenancy Act, which lays down 
that an, a Jandlord’s - .pürehasing occupancy 
rights ‘ander the -provisions of that s6ction 
the rights of occupancy shall be extinct, 
‘and it is urged that the same must be 
the rule when a landlord purchases direct 
from the tenant. So it is contended that 
the oeonpaney tenures necessarily merged 
in the proprietary rights and bacame part 
of the mortgaged property, and that plain- 
tiff has a right to redeem them anywhere 
within sixty years. 

But I do not think that sestion 53 
(6) ‘was ever meant to cover the special 
case where the landlord is not the pro- 
prietor and to legislate between mortgagor 
The whole trend of the 
Tenancy Act is to legislate between land- 
lord and tenant, and all I think thatthe 
sub-section means is that the rights of 
the occupancy tenant or ‘any one who 
would have a right under section 59 to 
succeed him after his, death are finally 
extinguished. 

Further, if we are to hold that these 
occupancy tenures were extinguished from 
the date of defendants’ acquisitions, then 
what is plaintiff now suing for? His suits 
are for possession of the lands formerly held 
by the occupancy tenants who sold their righta 
and gave up possession to the defendants. 
The defendants got their own names entered 
as occupancy tenants in the revenue records, 
and have held possession as occupancy 
tenants ever since, not giving up possession 
of these lands at any of the previous re- 
demptions. If these occupancy rights 
merged in the proprietary rights then the 
redemption were only partial redemptions, 
yet at time of redemption neither party 


‘seems to have said a word as to redemption 


being only partial. If plaintiff had professed 
to be making .only partial redemption 
would’ not’ defendants have been entitled to 
object that redemption could only be made 
in the manner provided for in the mort- 
gage-deed, and that any partial’ redemp- 
tion not in accordance with the terms of the 
deed óould not be claimed ? 

For plaintiff it is urged that a man 
miy not have the ready money to fake 
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, over the accessions at time of redemption, 
_.and, that in .such a case he can redeem 
_ what he mortgaged at any time, reserving 
: the right to redeem the ‘accessions later 
on at his own sonvenience anywhere within 
the sixty years allowed by Article 148, This 
I think depends only on whether piecemeal 
redemption is allowable under the terms 
of the deed. The deed in the present case 
is silent as to piecemeal redemption of 
accessions. If piecemeal redemption is not 
‘provided for a man must, I conceive, redeem 
‘all at once; if he has not the money ready, 
.he must wait till he has. Turning to 
‘section 63, Transfer of Property Act, the 
act is not in force inthe Puujab, but the 
principles are, I consider, fully applicable. 
I read that the mortgagor is, upon redemp- 
tion, entitled in the absence of a contract 
,to the contrary, to take over the accessions, 
‘This does not speak of two redemptions. 
The section goes on to say that where the 
| accession has been acquired at the expense of 
the mortgagee and is capable of separate 
. possession or enjoyment without detriment 
to the , principal property, the mortgagor 
: desiring to take the accession must pay 
to the mortgagee the expense of acquisition. 
if such separate possession or enjoyment 
is not possible the accession must be de. 
livered with the property. Here the separate 
„possession and enjoyment is clearly possible 
‘as is shown by the simple fact that the 
defendants have enjoyed possession ever 
' since redemption. So the law is that the 
- mortgagor is upon redemption entitled (not 
‘obliged) to take over the accession, and 
„if he desires to take it over he must pay 
. the. cost of acquisition. Only one redemp- 
, tion is spoken of. There may, I conceive, 
_be cases in which the mortgagor is entitled 
'to redeem first, and to take over the 
„accessions later on, eg, see Ram  Brich 
. Narayan Singh v. Ambika Prosad Singh (1), 
a: case in which it appears that plaintiff 
. only became aware of the accessions after 
. redeeming and re-taking possession. But 
what is redeemed is the property mortgaged. 
What was mortgaged in this case did not 
- include the occupancy rights now in question, 
,and though plaintiff hada right to 
. take over these rights at redemption 


“ (1) 19 Ind, Cas. 90; 17 C. W. N. 380. 


INDIAN CASES. 


" [1917 


I conceive “that taking over vm rights 
would have been, not part of the actual 
redemption, but an optional right which : 
by law goes along with the right of redemp- 
tion. I hold, therefore, that when a mortgagor 
after redemption, sues to take over accessions 
his suit is not really one for redemption, The 
redemption is already complete, everything 
that was once mortgaged having’ been 
already redeemed. The redemption being 
already complete the relationship of "mort. 
gagor and mortgagee no longer subsiste, 
and the subsequent suit for the accessions 
is not a suit against & mortgagee, and 
Article 148 is not, in my opinion, .appli- 
cable. 

Failing Article 148 we must fall back 
on Article 144, and here it is contended 
for the plaintiff that the defendant as mort. 


gages cannot set up an adverse title. But 
as I have already held the relationship 
of mortgagor and mortgagee ceased at 
redemption. B f 
That defendants’ possession has been 


adverse since redemption seems to me to be 
ċlear. There was redemption from defendants 
by Tulla Shah in 1896, from whom plaintiff 
redeemed in 1897. There was a fresh 
mortgage to defendants in 19U0, and this 
mortgage -remained in force till 1912. 
Nowhere does there seem to be the least 
hint of defendants’ possession of the ocou- 
pancy rights being permissive. Some. of 
the acquisitions are as old as 1881 and 
so prior to the earlier redemption of 
1893. I hold then that these suits aré barred 
under Article 144. 


I note that there have been previous 
suits regarding some of these acquisitions, 
see Civil Appeal No. 1320 of 1907 decided 
by Chatterjee, J., on 6th January 1908, and 
Civil Appeal No. 1818 of 1909 desided 
by myself on 27th April 1912. If ‘my 
present view is correct it is possible, that 
some of the previous suits too may have 
been time-barred, but the previous cases 
were appeals under section 70 (1) (b) 
of the old Punjab Courts Act, and limit. 
ation was not one of the points of law 
discussed in those judgments. I note too 
that my present judgment does not, as far as 
I can see, conflict with Ram  Brich ` Narayan 
Singh v. Ambika. Prosad Singh (1), as the 
question of limitation is not there -discuasod 
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and there is nothing to show that that case 
was, like the present suits, brought more than 
twelve years after redemption. I note that in 
this judgment in Ram Brich Narayan Singh v. 
Ambika Prosad Singh (1), Coxe, J., says: 

It appears to us that in the circumstances 
of this case, redemption should also be 
allowed,” but in the absence of any dispute 
as to limitation it was really immaterial 
to decide whether, accurately speaking, 
the suit should be considered as one for 
redemption. As I have already explained I 
do not regard a suit for the accessions 
brought subsequent to redemption as a 
“redemption suit. 

In conclusion I note that I have decided 
these appeals solely on the question of 
limitation. My judgment assumes every- 
thingelse in the plaintiff's favour, but must 
nob be taken as deciding anything except the 
' question of limitation. 

I uphold the order of the learned Dis- 
‘trict Judge and dismiss these eight appeals 
with costs, 

l Appeals dismissed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1119 
or 1916. 

June 29, 1917. 
Present:—Mr. Justice Chapman and 
Mr. Justice Atkinson. 

MOHIT QOPE—DEFENDANT— APPELLANT 

versus 
Musammat MUNDRI—PLAINTIFE— 
RESPONDENT. 

Bjectment, suit for—Record of Rights, entry in, im- 
pugned—Suit, nature of—Limitation—Limitation Act 
(IX of 1908), Sch. I, Art. 120. 

A suit for ejoctment or for rent in the alternative 
does not, by the mere fact that an entry in the Record 

' of Rights is mentioned in the plaint and alleged to 
be incorrect, become a suit for the correction of the 

. Record of Rights and subject to the rule of limitation 
provided for such suits. [p. 471, col. 2.] 

Appeal from a decision of the Sub- 
ordinate Judge, Monghyr. 

Messrs. Kulwant Sahay and Siveswar Dyal, 
for the Appellant. 
Mr. S. M. Mullick, for the Respondent. 
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JUDGMENT, 

CmaPMAN, J.—The plaintiff's case was 
that the defendant Mohit Gope had a hold- 
ing which he sold to one Manji Sahu in 
1898 and that the defendant remained in 
possession as bataidar under the purchase 
of Manji Sahu. That Mauji Sahu was 
succeeded on his death by his brother 
Natbu Sahn, and that Nathu Sahu gold 
the holding to the plaintiff’s father. In the 
meantime the original tenant-defendant 
Mohit Gope remained in possession as a 
bataidar. The suit was for ejectment, or 
if the Court found that the plaintiff was 
not entitled to ejectment, then for rent 
calculated upon the bata: system. The 


.Munsif refused to eject and granted a 


decree for produce rent, 


In appeal the. judgment was affirmed by 
the Subordinate Judge. The first ground 
taken in appeal before us is that the suit 
should have been dismissed upon'the ground 
of limitation. The contention is that inas- 
wuch as mention is made in the plaint of 
an entry in the. survey record of the year 
1903, and as-the plaintiff asked the Court 
to hold that that entry was incorrect the 
suit should have been inatituted within six 
years which is the period of limitation 
fixed for a suit for a correction of the 
Record of Rights and should on that ground 
have been held to be barred by limitation. 
The suit, however, was not a suit for a 
correction of the Record of Rights but a suit 
for ejectment or for rent in tke alterna- 
tive. The fact that the entry inthe Record 
of Rights was mentioned in the plaint and 
alleged to be incorrect would not make the 
suit a suit for correction of the Record of 
Rights. It is then contended that there 


‘is no proper decision of the question whe- 


ther the defendant conveyed this holding 
to Mauji Sabu. The original conveyance 
was not produced; a certified copy was pro- 
duced, and the defendant admitted the exe- 
cution of the deed. The only question 
which the Court had to decide waa whe- 
ther it was a genuine conveyance or not, 
There is an express finding thatit was a 
genuine conveyance. This Binding is partly 
based on the fact of registration and partly 
on the fact that Manji the brother of Nuthu 
was able to produce a series of rent receipts 
showing that he had paid rent to the land- 
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lord for this holding: indicating that pos- 
wession - had passed. „Wo are of opinion 
that thè -decision upou that point was quite 
-sullicient.. i6 is lastly contended that the 
raté -at-avbich the rent was decreed was 
mot - based- upon any evidence. The first 
‘Court ‘appears to have arrived at the rate 
of 8-maunds a bigha upon more or less 
‘an estimate of its own. Nothing was said 
-upon this point in the Court of first appeal, 
and. the. learned ‘Vakil who appears for 
the appellant is unable to say to us that 
the. point was taken in the first Court of 
.Appéal; He is prepared to search in the 
“recordin order to see whether this point 
:was mentioned in the memorandum of 
appeal to the Subordinate Judge. We think 
it unnecessary to trouble him to do that, 
because if it is not shown to have been 
argued or contended for before the Sub- 
ordinate Judge we do not think that the 
fact that .it is mentioned in the memor- 
andum of appeal to that Court would justify 
' us in interfering. 
The appeal is dismissed with costs. 
ATKINSON, J.— I agree. 
Appeal dismissed. 


— 


CALCUTTA HIGH. COURT. 
RuLE Nisi No. 241 or 1917. 
June 19, 1917. 

Present: —Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Walmsley. 
BIRESWAR MOOKERJEE AND OTHERS— 
JUDGMENT- DEBTORS—PETITIONERS 
versus 


AMBIKA CHARAN BATTACHARJEE— 


DECREE-BOLDER— OPPOSITE Parry, 

Limitation Act (IX of 1908), ss. 19, 20, 21—“Zaw- 
` ful guardian,” meaning of—Hindu Law—Brother, 
whether lawful guardian in presence of mother —Execu- 
tion—Uncertified payment, whether extends limitation — 

Civil Procedure Code (Act V of 1908), O. XXI, r. 2. 
An uncertified payment under or adjustment of a 
decree cannot operate to prolong the period of 
limitation for an application for execution of the 

decree under the Limitation Act. [p. 478, col. 1.] 
A part payment of a debt by the eldess brother 
ofa Hindu infant during the lifetime of the latter's 
mother cannot be said to be made bya "lawful 
guardian" within the meaning of, section 21 of the 
Limitation Act, as under tho Hindu Law, in the 


absence of the father, the mother is entitled to be 
the guardian of her infant sons in preference to 
their brother. "p. 478, col. 1.] 


Rule against the order of the Court of 
Small Causes at Serampore, in Exeoution 
Case No. 680 o£ 1916. 
| Babu Amarendra Nath Bose, for the Peti- 
tioners. : 


JUDGMENT.—The question for deter- 
mination in this Rule is whether an ap- 
plieation presented on the 7th June 1916 
for execution of a decree for money, made 
on the 24th November 1909, is or is not 
barred by limitation. The application is 
prima facie barred by limitation under Article 
182 of the second Schedule to the Indian 
Limitation Act. The decree-holder conse- 
quently seeks to escape the bar of limita- 
tion by reference to two payments alleged 
to have been ‘made by the eldest brother 
of the petitioners on the 8th October 1912 
and the 9th June 1913 respectively. The 
petitioners argue, first, that as the payments 
were not certified they cannot be taken into 
account; and secondly, that if taken into ac- 
count they are of no avail under section 21 
of the Indian Limitation Act. In our 
opinion, these contentions are well-founded 
and must prevail. 


As regards the first contention, it is not 
disputed that neither of these payments was 
certified to the Court; consequently, under 
Order XXI, rule 2, sub-rule (3), Civil Pro- 
cedure Code, the payments cannot be re- 
eognised by any Court executing the decree, 
This view is supported by the decisions in 
Jogendra Nath Sarkar v. Probhat Nath Ohatter- 
jee (1), Kutubullah Sarkar v. Durga Charan 
Rudra (2) and Bhatan Lall v. Cheda Lall 
(3). It may be observed that Order XXI, 
rule 2 (3) of the Code of 1908 is different 
in terms from section 258 of the Code of 
1682. The present Code provides that a 
payment which has not been duly certified 
shall not be taken into account by any Court 
executing the decree. The previous -Code 
provided that a payment-which had not been 
certified should not be recognised as'& pay- 
ment or: adjustment of the deeree. This 
alteration in lànguage justifies the inference 


` (1) 21 Ind. Cas. 926; 19 C. L. J. 126. 
(2) 18 Ind. Cas. 424; 16 C, L. J. 396. 
(3) 24 Ind. Cas. 215; 12 A. Li J. 825, 
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that an uncertified payment or adjustment 
sannot now operate to prolong the period of 
limitation for an application for execution 
of a decree under the Indian Limitation 
Act. This interpretation is perfectly legiti- 
mate, and if adopted, will induce deoree- 
holders to certify payments made to them 
out of Court. 

As regards the second contention, we 
are of opinion that the payments which 
were made by the eldest brother of the 
petitioners, who were infants, while their 
mother was alive, cannot be said to have 
been made by a lawful guardian" within 
the meaning of section 21 of the Indian 
Limitation Act. It is well-settled that, 
under the Hindu Law, inthe absence of the 
father, the mother is entitled to be the 
guardian of her infant sons in preference to 
their brother. [ Mu:ammat Muhtaboo v. Gunesh 
Lal (4).] 

The Rule is made absolute and the order 
for execution as against the petitioners is 
set aside. 


Rule made absolute. 
(4) 10 Beng. S. D. A. R. 329; 13 Ind. Dec. (o.s.) 1204. 





PATNA HIGH COURT. 
Sgcoxp CIVIL APPEAL No. 1455 or 1916. 
July 10, 1917. 

Present; —Sir Edward Chamier, Krt., Chief 
Justice, and Mr. Justice Sharfuddin. 
RAM DOUR RAI—DREFENDANT—A PPELLANT 

: Á versus 
| Mahant HARNAM DAS —PurariNTIFF 


. —RESPONDENT, 

Specific Relief Act (I of 1877), s. 42—Mortgage— 
Declaration that mortgagee is not tenant, suit for, 
maintainability of —Redemption, declaration for right of, 
whether can be granted. 

Section 42 of the Specific Relief Act does not lay 
down that a plaintiff seeking a declaration in respect 
of one matter is bound to claim every relief that he 
may be entitled to against the defendant in respeot of 
other matters. (p. 474, col. 1.] 

A mortgagor is not entitled to a declaration of the 
terms on which he may redeem the mortgaged pro- 
perty when it is open to him to bring a- suit for re- 
déiption of that property. [p. 478, col.2;p. 474, col. 1.] 

A mortgagee got himself recorded by the author- 
ities as malguzar ‘istimrar of the mortgaged land. The 
mortgagor thereupon ‘brought a suit: claiming a 
--declaration that the defendant was not a malguzar 
istimrar or any other kind of tenant of the land, and 
a further declaration that the plaintiff was entitled to 
recover possession of the property on payment of a 
certain sum: - 07 

Held, (1) that the plaintiff was not entitled to a 
declaration as to his right of redemption ag it was 
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open to him to go further and sue for redemption; (v. 
474, col. 1.] 

(2) that the declaration as to the status of the de- 
fondant was not barred by the proviso, to section 42 of 
the Specific Relief Act, inasmuch as the plaintiff's 
right to claim a declaration that the defendant was 
not à ue did not arise out of the mortgage. fp. 474, 
col. 1. 


Appeal from a decision of the Subordi- 
nate Judge, Shahabad, dated the 25th 
November 1916, reversing that of the 
Additional Munsif, Saseram, dated the l5th 
April 1916, 

Messrs. Athar Hussain and Hassan Jan, 
for the Appellant. 

Messrs. Kulwant Sahai, Anugrah Narayan 
Sinha and Sambhu Saran, for the Respondent, 
JUDGMENT. 

CnmaxrER, C. J.—The facts as found by 
the lower Appellate Court are that the pre- 
decessor-in-title of the plaintiff in 1889 
mortgaged certain land to the defendant to 
secure payment of a sum of Rs. 160 and 
placed the mortgagee in possession. At the 
recent survey and settlement of the dis- 
trict the defendant managed to get himself 
recorded by the authorities as  malguear 
tstimrar of the land. I understand these 
words mean that he is some kind of ẹ 
permanent tenant of the land. The plaint- 
iff thereupon’ brought the present suit 
'elaiming, first, a declaration that the defend- 
ant is not malguzar isi?mrar or any other 
kind of tenant of the land, and secondly, 
a declaration that the plaintiff would be 
entitled to recover possession of the’ pro- 
perty on payment of Rs. 160. The first 
Court dismissed the suit. On appeal the 
Subordinate Judge differed from the first 
Court on the merits, allowed the appeal and 
decreed the suit as brought. The Sub- 
ordinate Judge overruled a contention that 


the suit was barred by the proviso to 
section 42 of the Specific Relief Act. The 
only question open to discussion in this 


appeal is whether the suit is altogether or 
in part barred by the proviso to sestion 
42 of the Specific Relief Act. It seems to 
me to be quite olear that the proviso’ de- 
bars the Court from giving the plaintiff 
a declaration that he will be entitled to 
redeem the property on payment of 
Rs. 160. As mortgagor of the property the 
plaintiff is clearly not éntitléd to a de. 
claration of the terms on which he may 
redeem .the .property when it is open. to 
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him to bring a suit for redemption of 
that property. That was the view taken 
in the cases of Lekhraj v. "Abdul  Ghafur 
Khan (1) and Narna Balayya v. Rudravaram 
Venkatappa (2). 

“were cases in which the mortgagee had 
sued for & declaration of his rights as 
mortgagee but had failed to sue for sale 
‘ef the property although he was entitled 
to do so. So far as the claim in the 
present case for a declaration. in regard to 
the redemption of the mortgage is con- 
cerned those cases do not appear to me to 
be distinguishable in principle from the 
present case. I would, therefore, hold that 


the plaintiff is not entitled to the second . 


relief which he has slaimed in this suit. 
It remains to consider whether the plaint- 
iff is entitled to a declaration that the 
defendant is not a tenant of the land. 
Here the plaintiff is suing as proprietor 
of the land and according to the only cases 
in which this particular question has been 
raised ‘he is entitled to a declaration that 
the defendant is not a tenant of the land 
‘although he, the plaintiff, may have been 
entitled when he instituted the present 
suit, to sue for redemption of the mort- 
gage. [See Bujhawan v. Navhe (3), followed 
in Ram Charan v. Durga Prasad (4).] The 
plaintilf's right to claim a declaration that 
the defendant is not his tenant does not 
arise out of the mortgage at all. 

‘ Section 42 of the Specific Relief Act does not 
lay down that a plaintiff seeking a declaration 
in respect of one, matter is bound to claim 
every relief that he may be entitled to 
against the defendant in respect of other 
matters. Following the decision of the 
‘Allahabad High Court which I have  re- 
ferred:to, I would’ hold that the plaintiff 
is entitled to the first declaration sought 
by him. I would, therefore, allow this 
appeal in part ‘and give the plaintiff a 
declaration for the first relief claimed by 
him, namely, that the defendant is not 
malguear ietémPar of the land in suit. But 


. W. N. (1894) 205. 

Ind. Cas. 221, 11 M. L. T. 190; (1912) 
. 414. 

W. N. eren 78; 2 Ind. Dec. (x.s.) 999. 
W.N. 


1884) 78; 3 Ind. Dee. (N.s.) 924. 
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I would reject his claim to the second 
relief and I would direct that the parties 
pay their own eosts throughout. 

| BHAREUDDIN, J.—I agree. 


Appeal allowed in aa 


MADRAS HIGH COURT. 

Civit Appgat No, 409: or 1915. 
March 2, 1917. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 
DOST MUHAMMED KHAN AND ANOTHER 
— PLAINTIBFS—APPELLANTS 
versus 


NAZIR ALI SAHIB AND ANOTHER— 


DEFENDANTS— RESPONDENTS, 

Muhammadan Law—Religious endowment— Applica- 
tion and destination of endowed property—Intention of 
donor—Takia, grant to, whether enures for holders 
benefit—Madathipathi, position of—Civil Procedure 
Code (Act V of 190S), s. 82—Scheme—Poitits to be 
ascertained, 

What the character of a particular durgahor takia 
is and to what objects the income derived from 
the properties is to be devoted must depend 
upon the nature of the grant in each case. It would 
be misleading to proceed upon the analogy of usage 
vf other institutions. [p. 476, cols. 1 & 2.] 

Because an institution is called a takia and is a 
place where the fakirs gather round the tomb of 
a reputed saint, it is not necessarily implied that 
a grant made to the takia is really intended for 
the benefit of the holder of the office or the head of 
the institution for the time being. [p. 476, col. 2.] 

A madathipathi or the head of a mutt holds the 
endowed properties as trust properties.[p. 477, col. 1.] 

Ram Parkash Das v. Anand Das, 33 Ind. Cas. 588; 
43 C. 707; 3 L. W. 556; 20 C. W. N. 802; 14 A. 
L. J. 621; (1916)] M. W. N. 408; 81 M. L. J. 1; 18 
Bom. L. R. 490; 24 O. L. J. 116; 20 M. L. T. 267; 43 
I. A. 78 (P. O.). followed. 

According to Muhammadar Law, the intentions of 
the donor govern entirely the application and destina- 
tion of endowed property. [p 477, col. 

A scheme which does not ascertain the income 
of the properties which belong to the trust, the 
expenses under particular heads and the remuneri.. 
tion of the person in charge thereof is inadequate and 
unsatisfactory. [p. 477, col. 2.] 


Appeal against that portion of the decree 
of the Court of the Temporary Subordinate 
Judge, Tanjore, in Original Suit No. 59 of 
1918, as is against the appellants, 

Mr. P. R. anope Atyar, for the Appel. 
lanis. 


Vol. XLII] 


DOST MUHAMMED KHAN t. NAZIR ALI SAHIB, 


Messrs. T. Narasimha Aiyangar and N. 
‘S. Rangaswami Aiyangar,for the Respond- 
cents: 

JUDGMENT.— The suit out of which 
this ‘appeal has arisen was instituted under 
the provisions of section 92 of the Civil 
Procedure Code with reference to a. takia 
(spelt in these proceedings - as ,Thaikal). 
The origin of the institution dates baok to 
‘the seventeenth century. The only account 
we have as to how it came to be founded 
‘ig that given in a Persian inscription, 
‘Exhibit KKK. That shows that three 
‘men, named Taj Firaque Shah, Yar Shah 
‘and Hidayat Shah, came from Upper India 
and settled at Tiruvalur in the Tanjore Dis- 
trict. : These fakirs or sufis as presumably 

‘they were so, died one after another and 
their tombs apparently became objects of 
veneration and received endowments from 
time to time, from different rulers. One 
of the grants which is available was made 
by a Mahratta Prince of Tanjore in 1770 
' granting about 22 veles of land to the 
Yakta which is called Tas Prakasha Takia; 
: the other grants are not available. But we 
have got the tenor of them described in the 
Inam Register and the Inam Settlements. 

The principal question in this case is 
what was the nature and scope of these 
grants, whether it was intended as con- 

‘tended for by the respondent that the 
income from the properties, after defraying 
the expenses of thé maintenance of the tomb 
and certain ceremonies -and observances, 
“was to be appropriated by the person in 
charge of the takia for the time being, or 
whether the properties form a public, religi- 
ous and charitable trust and if so, whe- 
ther ‘the Ist defendant is entitled to any 
` part of the profits and what is the extent 
of his rights. There cannot be the least 
doubt upon the series of documents proved 
in the case, that the properties in dispute 
were endowed entirely and solely for the 
benefit of the takia. The grant by the 
- Mahratta Prince of Tanjore is to the £akia. 
In Exhibit EE, the Inam Register of 1809, 
the donee is described as the takia, 
- tho grantee is spoken of as the religions 
‘endowment, the whole village is granted 
‘as dinam to the takia and the person’ then 
in eharge one Nida Shah Fakir is described as 
the manager. In another : register which 
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relates to lands in Kanakarapattu, Chidam- 
‘baram Taluk, Exhibit DDDD, the donee 
is described as tthe religious institution, 
the inam is stated to be for the support 
of the durgah, that is the taka in ques- 
tion, and the person in charge is called 
trustee and the order of the Inam Com. 
missioner is that the inam is confirmed to 
the trustee for the time being. Then it 
is pointed out that the person in charge 
had not applied the trust property as he 
should have but what was to be done by 
way of remedy was left for the revenue 
and judicial authorities to decide. We have 
also several title-deeds granted by the Inam 
Commissioner; they are issued to the manager 
for the time being of the durgah and it is 
stated that the manager for the time being 
-must hold the property for the takia and for 
the purpose cf feeding the fakirs annually in 
the village. Exhibit G, which is a state- 
ment made before the Inam Commissioner 
by Nida Shah in 1864, describes the inam 
as Dharmadayam or charitable endowment 
and from that statement it appears ‘that 
a rest honse was maintained in connection 
.with the charity. Exhibit F is another 
,extract from the Inam Register. There 
also the endowment is described as 
a religious endewment in support of the 
takia and Nida Shah Fakir, in charge of it 
is called the manager and the nam is 
confirmed and continued for the benefit of 
the takia. Similarly in Exhibits EEEE 
GGGG, these inam lands are stated to be 
held for the expenses of the żakia, and 
were confirmed and continued in the name 
of the takta. This description of the inam 
lands is continued in various other docu- 
ments that came into existence from time 
to time down to a very recent date for 
instance in Exhibit XX which is a sale- 
deed of some lands purchased by  Nazir 
Ali the lst defendant he is described as 
Audinakartha or trustee. See also Exhibit 
XXII. There have been various litigations 
between the Ist defendant and some rival 
claimants for the position held by him and 
in those suits also the lst defendant des. 
cribed himself as the trustee of the durgah 
For instance in Exhibit WWWW, a written 
statement filed in a suit of 1885 the lg 
defendant calls himself a trustee “on 
behalf of the said trust” and then we haye 


479 ; 
DOST MUHAMMED KHAN V. NAZIR ALI SAHIB, 


leases in which the lst defendant's position 
is defined as of-a trustee, There are also 
other documents of a similar nature in 
which the properties are described as being 
the endowment, of this durgah or, takia 
and are treated as trust properties. -On 
the other hand, there are two or. three 
documents to whioh. the lst defendant was 
& party in which, some’ lands belonging 
to the endowment are stated to belong to 
him as Audinakartha or manager of the 
takia. In some other documents of a very 
recent date some of the lands in dispute 
are stated to be in the enjoyment of the 
lst defendant, but even in these documents 
che is described as holding the lands as 
Audinakartha, trustee or manager, The 
evidence, therefore, conclusively shows that 
the properties in dispute form a public, 
religious and charitable trust and this is 
‘the conclusion arrived at by the learned, Trial 
.Judge. 


‘That being the character of the proper- 
ties, it seems to follow as a matter of 
course that the income is to be devoted 
solely to the benefit of the institution. But 
the Subordinate Judge has come to the 
conclusion that the lst defendant the 
‘manager for the time being sajjada nashin 
‘as he chooses to call himself in these pro- 
seedings, though as a matter of fact that 
designation did not appear anywhere before 
the institution of the suit, is entitled to what 
he calls the surplus after meeting certain 
expenses. He does not find what are 
the necessary. and proper expenses and 
if they gre xed, the result of his 
conclusion seems to be that it is 
left entirely to the discretion of the lst 
‘defendant ‘or any one else who may hold 
‘that office to spend as much or as little 
“ag he-chooses for the benefit of the durgah 
‘and appropriate: to himself the rest of the 
income, His conclusion in this respect seems 
-to be based entirely upon the analogy of 
mutts and of other institutions referred to 


“in: some: decided cases relating to khankahs . 
‘principally the 'Khankah:of Sasséram. What `: 


„takia is and to what objects the income 
derived ` front the’ properties is to be.devot- 
"ed must "ecesBari)y depend upén tbe nature 
cof the grant in this-ease. "It would only 
»be Walang to proceed- upon the analogy - 
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.xeputed saint, it -must 


is ine 


"e : 
other. institutions may bear ose Bldios to 
the observances of this ‘institution. In 
the case in Mohiuddin v. Sayiduddin (1), 
one of the objects of the, grant was the 
maintenance ‘of ..the .sajjada inashin -and 
his’ sucgessorg :fromi -genération: -to genera- 
fion: -In^ this. case. there “is. - pot- 72 
singlo Word: to ‚he found- án the. yarious title- 
deeds, ' Inam Register or grants. which sug. 
gests that the grant was jntended to benefit 
the man who might be in charge for tlie 
time being whether he is called trustée, 
manager or Audina'artha or, Sajjad a Na: 
shin. Then inthe present case there is no evii- 
ence that the. man, in charge of the 
institution has any religious doetrines to teach 


-and in fact the evidence of the lst defen? 


dant and the other evidence in the. 
strongly .suggest the  inferenoe that the 
institution cannot in any sense be said to 
be intended for the ‘promulgation, of any 


case 


. particular esoteric doctrines of Sufism - or 
‘any other religious order. 


All that appears 
is that a fakir has the charge of tBe 
durgah, and it is also probable that he no- 
minated his successor and for that purpose, 
has a disciple also. The Ist defendant 
was nominated in that way by his pre- 

decessor-in-title and we think the ‘Sub. 
ordinate Judge is right in finding that the 
governance ‘of this durgah has been in 
the hands of a snecession of fakirs, the 
holder for the time being of the office 
nominating his successor. It also appears 
that there are other institutions (60r 7 of 
them are named in these proceedings) 
of a similar nature though we have no 
evidence as. to whether they are 
connected with the teaching of any particu- 
lar doctrine esoteric or etherwise and what 
was the nature of the grant.in those cases. 

The learned Vakil for the respondent has . 
pressed upon us the argument that because 
it is called /akía, that is, a place where 
the fakirs gather. round the tomb ‘of ‘a 
necessarily imply 
that any grant made to the takia was really 


intended fr the benefit of the holder of 


“the character’ of this’ particular durgah or “the; office (r ‘the head of the institution for 


the time being, . . None of the cases. relating 


„to. khankahs or durgahs to which’ we haye 
] been referred ley dowù -any such proposition 
whatever... 
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“ On behalf ‘of the vrespondent^ it was alsó 
attempted to support'the judgment of thé Sub: 
ordinate Judge on” this point by a reference 
to the rulings relating to mutts. It has, 
no doubt, been held in ‘Vidyapurna Tirtha 
Swünit v. Vidyanidhi Tirtha Swami (2),and by a 
Full Bench of this Court in Kailasam "Pillay v. 

. Nátaraju Tambiran (3), that the head ofa 
mutt. does not occupy the position of a trustee 
with; reference to the properties bélonging 
tothe muti. But since the date ‘of those 
decisions their Lordships of the Privy Council 
in Ram Parkash Das v. Anand Das (4) have 
stated in clear terms that the madathipathi 
of the head of the mutt holds the endowed 
properties as -trust:, properties: and the 
decision in a ,regent case in this Court 
by Justice Sadasiva Aiyar in Baluswami 
Atyer v. Venkitaswamy Naicken (5) has 
been. based on this view of the. law. 
Whatever that may be the question in this 
case has to be decided entirely according to 
Muhammadan Law according to which the 
intentions of the donor govern entirely the 
application and destination of the -endowed 
property. We have, therefore, no hesitation 
in. reversing the finding:of the Subordinate 
Judge where he holds that the Ist defendant 
is entitled tothe surplus left after meeting 
such expenses inconnection with the durgah 
or takia, and he. is entitled to ‘reasonable 
remuneration: or maintenance. That. isra 

very different position from holding that he 
is entitled to spend whatever he chooses on 
the institution and appropriate the rest of 
the income to himself. The , next -question 
that arises is whether the Ist defendant 
should be removed from ‘his office. It ap- 
pears that throughout he has taken upa 
wiew of his rights which is really inconsistent 
‘with the true: nature of the trust. It is 
quite trae at the same time that his pre- 
decessors-in-office | had also acted in a similar 
way. It may also be that the managers of 
„other similar institutions have confused 
their own right to remuneration as managers 
with proprietary rights. The Subordinate 


- (2) 27 M. 43b; 14 M. L. J. 105. 
Pe DUM Cas. 4; 33 M. 265; 7 M. L. T. 1; 19 M. L. 
J. 718. - 


` (4) 83 Ind. Cas. 583; 43 Q. 707; 20 0. W. N. 802; 14 ' 


A.L. J. 621; (1916) 1M. W.N. 406; 831 M. D. J. 1; 18 
Bom. L. R. 490; A L. W. B56; 24 C. L. J. 116; 20 M. L. 
T. 267; 48.1, A, 78 (P. O.). 

(5); 40 Ind. Cas. 591,32 M, I.J; 24; 40 M. 745. 
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Judge ` kas ` exonerated the ‘Ist ‘defendant 
from the charges of misconduct. He finds 
that’ it was not’ proved that he dishonestly 
misappropriated’ any portion of the trust 
property or its income. No doubt this find- 
ing proceeds, at least partly, upon the 
basis that the Ist defendant in his opinion 
is entitled to what he calls surplus. Having 
regard, however, to what appears to be the 
usage of the institution and the fact that 
ordinary observances in connection with it; 
that is to ‘say, certain ceremonies such as 
fatihas, kanduríes, lighting of the ‘lamps 
and other duties of like character have been 
always performed by a fakir, we donot think 
that any useful purpose will be served by 
removing the Ist defendant altogether from 
the charge ‘of the durgah though he should 


not be allowed to retain the office of 
trustee. j 
The Subordinate Judge, however, has 


framed a scheme which does not at all 
appear ‘to be adequate or satisfactory. He 
has not ascertained what the income is of 
the properties which belong to the trust, 
what arethe expenses under purticular heads 
or what ought to be the remuneration 
of a person in charge of the durgah, — — 


. Heédidnot call upon the Ist defendant -tø 
render an account of .his previous manages 
ment. Here again he so acted'on the basis 
of his finding that the Ist defendant had a 
right to whatis called the surplus. The Ist 
defendant is undoubtedly bound to render 
accounts. But we have carefully considered 
whether we should make such an order, It 
does not appear that’ the Ist defendant has 
any property or means of his own and we 
are not satisfied that if we ordered accounts 
to be taken of his management any benefit 
would result to the trust. We do not 
suggest that he has in fact misappropriated 
any of the trust properties, at any rate we 
have not been able to come to any such 
conclusion. And as itis extremely doubtful 
that if we ordered accounts to be taken 
during the period of his management 
whether it would be of any benefit whatever 
to the estate and as probably it would only 
burden the trustestate with further costs, 
we refrain from passing any such ‘order, 
We might mention that Mr. Ganapathi Iyer, 
who appears .on behalf of the appellant 
(plaintiff) very properly having regard. to 
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the circumstances of the case, has not pressed 
for accounts. . 

But the scheme framed by the Subordinate 
Judge is of little use as it stands. The decree 


we propose is that it be declared first of all: 


that the properties in dispute form a publio, 
religious and charitable trust for the benefit 
of the Pao Prak Shah Durgah or Takia. that 
the Ist defendant has no proprietary inter- 
est in the same and is not entitled to any 
surplus that may be left after defraying the 
proper and necessary expenses. One of the 
objeets of the trust is the relief of the 
indigent poor and having regard also to the 
other acts of charity to be performed it 
cannot be said that these would not absorb 
the entire income. What the income is 
of the properties belonging to the trust 
should be ascertained as also the expenses 
for the performance of the yarious ceremonies 
mentioned in the judgment, thaf isto say, 
the fathia ceremony, kandur, the feeding 
of the jama fakirs, lighting of the tomb, 
repairing of the tomb and other buildings 
connected with them. Jf any surplus is left, 
that will go towards the relief of the indigent 
poor.. See Hamanadan Chettiar v. Vava Levvat 
Marakayar (6). : 

We think it necessary having regard to the 
history of the institution tbat a person or 
persons other than the lst defendant should 
be appointed, „trustee or trustees from the 
locality where many Muhammadans of 
position are available and the Subordinate 
Judge will select proper 'and fit persons for 
the trusteeship. The Ist defendant should 
remain in charge and care of the durgah and 
perform the necessary ceremonies and chari- 
ties 
under the control and supervision of the 
trustees, The trustees shall be primarily 
responsible for the management and well 
being of the institution and the endowments. 
The Additional Temporary Subordinate Judge 
of Tanjore willalso provide for a proper 
remuneration for the Ist defendant and his 
successors in-office will also determine what . 
other establishment, ifany, is to be maintained, 
There will be a preliminary decree in accord- 
ance with the above declarations and directions. 
The Temporary Subordinate Judge of Tanjore 

(6) 30 Ind. Cas. 235; 5 L. W. 203; 21 M. L. T. 216; 
22 M. L. J. 101; 15 A. L. J. 1+9; (19:7) M. W. N. 180; 


25 0. L. J. 224; 21 C. W. N, 521; 40 M. 116; 1 P. L, W. 
. 894; 19 Bom, L. R. 401 (P. C.) 


and other duties connected with it. 


.case is that of a prohit or mahabrahman. 


will frame a scheme of management affer 
making the necessary enquiries. The. 
appellant and the respondent will be at 
liberty to apply to this Court for such 
amendmentsand modifications of the scheme 
as may be necessary. The costs of the 
appellants in this Court and the Court below 
will come out of the estate. The respondent 
will bear his own costs. 


The memorandum of objection i is dismiss- 
ed with costs.’ 
VRP, 7 


Scheme modified. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decres No. 429 
.or 1916, 

July 4, 1917. 

Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Mullick. 
LACHMAN LAL PATHAK-—DEFENDANT 
— APPELLANT 
versus 


BALDEO LAL THATHWARI-—PLAINTIEF ' 


—MHESPONDENT. 

Gayawals, history and position of —Gaddi of Gayawal, 
nature of—Declaration and possession, suit for— 
Specific Relief Act (I of 1877), 5. 54, ill. (w)—Injunc- 
tion—Business name, use of, by person not entitled to it. 

Whether a Gayawal gaddi is an hereditary office . 
‘or a business, the person entitled to it can sue. for 
possession of the gaddi and its books and for a decla- 
ration that he is the lawful holder of the dudas [p 
481, cols. 1 & 2.] 

Per Chamier, C. J.—The position of a Gayawal 
appears to be not unlike that of a Pragwal at Allaha- 
bad or a priest at any other place of pilgrimage, who 
keeps books in whioh the names and addresses of 
those who come to him are entered and has a: 
hereditary connection with different families but 
cannot compel members of those families to accept 
his ministrations or prevent them from resorting to 
other priests at the same place. A somewhat similar 
[p. 480, 
col.2] . . 

If the occupant of a Gayawal's gaddi has not an 
hereditary office he has a business, and that business 
is property capable of being inherited on his death, 
[p. 481, col. 1.] 

Attached to his business is what would be called 
‘a good will with reference to an ordinary trade 
or business. His books are an important part of 
ES ior in trade and are a valuable asset, :[p. 481, 
co! 

Per Mullick, J.—The gaddi of a Gayawal is not an 
` office, the essential of which isa duty to some person 
enforceable by law, custom or usage. Much less is 
- it an office of a religious nature attached to a partiou- 
lar locality or place. It is a business carried on 
under the name and style of tho gaddt and the person 


Vol. XLli] 


INDIAN OASES, 


479 


LACHMAN LAL PATHAK v, BALDEO LAL THATHWARI, 


‘entitied to the gaddi has property in both the 
business andthe name, [p. 482, col. 1.] 


Appeal “from a decision of the District 
Judge, Gaya, dated the 23rd December 1915.' 


Messrs. L. N. Sinha and Kailash Pati, for. 


the Appellant. 


Messrs. Naresh Ohandra Sinhaand Audhbehari 


Ohoudhry, for the Respondent. 
JUDGMENT., 

Cuamier, C. J.—This case has arisen oub 
of a dispute between two Gayawals and 
the question for decision are of some interest, 
and importance. 

The Gazetteer and other works ġive detail- 

.ed accounts of the origin, history and, 
customs of the Gayawals. A short summary, 
must suffice here. | 

According to the legend the holy ground 
of Gaya represents the body of the giant 
demon of that name who was overthrown 
by Vishnu. It is the sacred duty of every 
Hindu to visit Gaya and there perform 
the sradha or. funeral ceremonies for the 
souls of his ancestors and so obtain for 
them deliverance from hell and admission 
to the paradise of Vishnu. Brahma is said 
to have incarnated the Gayawal Brahmans 
to assist. in the rites to be performed. 
Whatever the origin of Gaya and the 
Gayawals may be, it is certain that for at 
least ten.centuries Gaya has been a place 
of pilgrimage and priests known as Gaya- 

. wals have ‘been attending to the pilgrims 
there. On«the way to Gaya the orthodox 
pilgrim gets himself shaved at the river 
Pun-pun [in connection with which see the 
case of Dwarka Misser v. Ram Protap 
Misser (1)] and on arrival at Gaya he 
goes to one of the many Gayawals. Tn 
charge of a representative of his Gayawal 
the pilgrim visits as many as possible. of 
the vedis or sacred’ spots in (aya, offers 
water and cakes of rice to the souls of 
his ancestors and performs certain bathing 
rites. Ata vedi called Akshabat, a visit to 
which is compulsory, he offers gifts to 
his Gayawal and worships his feet. The 
latter then touches him on the back and 
blesses him by  pronouneing the word 
Suphal, puts a garland on him, and 
sends him away assured that he has secured 
salvation for his ancestors and blessings 

' for himself. According to the District 


(1) 10 Ind, Cas, 41; 13 0. L, J. 449; 16 C, W.N. 
i 


Gazetteer, by tacit consent or , immemorial 
custom the whole of India has been par- 
celled out among different families of Gaya- 
wals. Formerly there were several hundred 
families but at the present time there are 
not more than 150. Fach family keeps up 
a set of books in which are entered the 
names and addresses of its "clients". In 
theory a pilgrim goes to the Gayawal to 
whom or to whose predecessor his ancestors 
went, but the family of his. hereditary 
Gayawal may have become extinct, or the 
pilgrim may not know ‘the name of his 
family Gayawal, or he may deliberately’ 
desert him, or he may be carried off to’ 
a wrong Gayawal by one of the many’ 
touts who infest Gaya. In theory Gaya: 
wals do not encroach on the jurisdiction of 
each other but in practice, they do, com. 
petition is very keen and disputes are of 
constant occurrence The bocks kept by 


*- the different Gayawals are referred to in 


cases of doubt or dispute and are the 
prineipal if not the only stock in trade of 
many Gayawals. The principal families of 
Gayawals are said to have “ gaddis”, 
“Gaddi” means literally and generally 
cushion, seat or throne, but when used with 


reference to Gayawals who have no fixed 


seat or throne, if means something. like the 
authority or jurisdiction of a family. 
Many families of Gayawals instead of bear- 
jng the usual titles of Brahmans have 
peculiar names such as “Nakphopha” 
" Barik” "Bethal" "Mahton". In the pre: 
sent case we are concerned with the 
“Khoundouri” and "Thathwari" families and 
the principal question for decision is whether 
the plaintiff who is the occupant of thé 
‘Thathwari gaddz is also exclusively entitled 
to the Khoundhouri gaddi, which claims juris- 
diction over several districts in Bengal, Bihar 
and the United Provinces, There seems 
to be uo objection to a Gayawal having 
two or more gaddis end from tke pleadings 
and evidence in this case it is clear that 
for centuries past the position or the right 
such as it is of the holder of a gaddé has 
devolved according to the Hindu Law of 
inheritance, just as if it were Property or an 
hereditary office. 


Many of the allegations of the parties 
to this case have been found to be false. 
The facts as found by the lower Appel. 
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late Court are.as follows:—Chotan Lal 
Khoundhouri, holder of the gaddi of that name, 
died about 40 years ago.and was succeeded 
by his widow Mina Dai who died in 1883. 
She left a daughter Rama Dai who ought 
to have succeeded to the gaddi but was 
excluded by her son Chunni Lal, in whose 
favour Mina ‘Dai had executed a Will, 
Chunni Lil held the gaddi adversely to 
his mother till his death in 1901. He 
was succeeded by his widow Bama Dai, 
who in 1913 shortly before her death, 
transferred the gadd? to the defendant. The 
plaintiff is a brother of Chunni Lal and 
is the reversionary heir of both Chunni Lal 
and theirmaternal grandfather Chotan Lal. 
The defendant is in póssession of the books 
of the Khoundhouri gaddi and has assumed 
the name of Khoundhouri and by holding 
himself out as being lawfully entitled to 
the Khoundhouri gaddi and by making use of 
the books of the gaddi is, or was, before 
the suit was brought, attracting to him- 
self and receiving .offerings from pilgrims 
who .own allegiance to the Khoundhouri 
gaddi. . 
The plaintiff claims :— . 

..(1) A declaration that he alone is entitled 


to the Khoundhouri gaddi, its privileges and 


, ineluding the books. 

o A declaration that he alone js entitl- 
ed to use the Jäme of Khoundhouri.  — 

(3) A declaration that Bama Dai had 
no power to transfer the gaddi to the 

nt. é , 

rcu declaration that the defendant is 
not entitled to use the name of Khoundhouri 
or the books of the gaddi of that name 
or to represent that he is the owner of that 
dc] A decree for possession of the gaddi 
and its prowerty, including the books; 
an 6). An injunction restraining the defend- 
ant (a) from using the name of Khoundhouri 
or .the books of the gaddi and (b) from 
holding himself out as the owner of that 
gaddi. . i i | 
| he: Subordinate Judge decreed the-claim 
except as regards the relief No. 6 (b), and as 
'regards some moveable property the exist- 
ence of which the plaintiff failed to prove. 
‘Phe’ District Judge disallowed: the plaintiff's 
'elaim to ‘the exclusive use of the name 
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Khoundhonri, but in other respects confirmed. 
the decision of the Subordinate Judge. 
The defendant has appealed and the plaint- 
iff has filed cross-objections. je: 


The learned District Judge held that the, 
gadd?.of a, Gayawal was, an hereditary 
office and that what the plaintiff complained, 
of was what would be called in Englaud 
slander of title. Slander of title is a tart 
for which damages may be claimed but, 
in an action for such damages the words 
complained of must be set out verbatim as 
in the case of libel and slander. Nothing 
of the kind has been done in the present. 
case, which appears to me to have nothing in 
common with an action of slander of title., 
Nor is it clear that a Gayawal’s gaddi is 
an office.” A Gayawal is born a Gayawal. 
but apparently may never have a gaddi. 
He has no duties which any one can compel 
him to perform. He is attaèhed to no temple. 
or other building or to any particular. ` 
place. He has no right to compel any 
one to accept his ministrations and ,he can- 
not be removed from his position. His 
position.appears to me to be not unlike 
that of a Pragwal at Allahabad or a 
priest at any other place of pilgrimage, 
who keeps books in which he enters the 
names and addresses of those who coma 
to him, and has a_ hereditary connection 
with different families but cannot compel 
members of those families to accept his 
ministrations or prevent them from resort- 
ing to other priests at the same place. 
A somewhat similar case is that of a 
prohi or mahabrahman. There seems to 
be some difference of opinion in Bombay 
been held by 
the Calcutta, Madras, and Allahabad High 
Courts, for many years that in the absence 
of a definite contract a prohit or mahabrah- 
man is not entitled to & decree against a 
rival prohi or mahabrahman for a share 
in the offerings received by him from 
persons alleged tobe jajmans of the plaint- 
iff—the ground of the decision. being that 


voluntary offerings may be given to any 
.one to whom the jajmans choose to , give 


them. [See Gourmant Debi v. Ohairman- of 
the Panihati Municipality (2), Dwarka Migsér 


(2) 6 Ind. Cas. 865 12 O. D J. T4; 140. W. N, 
1087. SM ya DE I 
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v. Ram Protap Misser (1), Oochi v. Ulfat (3) 
and Sartpaka China Mahadeva Vazulu v. 
Muthura Suryaprakasam (4).] One result of 
this view seems to be that the prohit or 
mahabrahman holds no ‘office’, There appear 
to me to.be many difficulties in the way 
of holding that the occupant of a Gayawal 
gaddi has an office hereditary or otherwise, 
but it is an indisputable fact that for 
centuries past the gaddi ef a Gayawal has 
been treated either as an office or as pro- 
perty devolving. according to the. Hindu Law 
of inheritance and it is said that a curious 
custom of adoption has sprung up acoord- 
ing to which a gaddi may pass ‘to an 
adopted son. It appears tome that if the 
occupant of a Gayawal’s gaddi has not an 
hereditary office he has a business and 
that his business is property .capable of 
being inherited on his death. It is well 
known tha? Gayawals send out agents to 
collect pilgrims and bring them to Gaya. 
A. Gayawal may do a good deal in the way 
of increasing the number of his clients and 
improving his .‘connection’, Attached: to his 
business is. what would be called a. good 
will with reference. to an ordinary trade 
or business. His books are an important 
part of his stock in Made and area valu- 
able asset. 

The result appears d be’ the same whe- 


ther a gaddi ‘is an hereditary office or a. 


business. Chotan Jual was the undisputed 
occupant or- holder of the Khoundhonri gaddi. 
On his death the gaddi passed to his widow 
Mina Bat and should have passed on her 
death to her daughter Rama: Bai. There 
can be no doubt that Rama Bai could have 
miaintained against. Chunni Lal a suit for 
possession of the gaddz and its books; for; 
a. declaration. that she was the lawful suc- 
cessor. of her. mother, and for an injuno- 
tion restraining Chunni Lal from holding 
himself out as the lawful successor of Mina’ 
Bai.. se A 

Chun Lal was, kosee: allowed to “hold 
possession of the gaddi and, on his death it 
passed to his widow, She died in 1913 
only, à few months, before the institution 
- of the present suit, Claiming. . as rever- 
ejl rael. Von noli oe oe ELI 
aD 90, A; 284; AW, Nui. (1893) 23,9: Indi Dac 
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the plaintiff would have, had to inget a 
serious plea of limitation. Claiming as rever- 
sionary heir cf his brother he is clearly 
within time. He brought a previous suit 
for possession of the books which was dis- 
missed, but that suit was brought in the 
lifetime .of Rama Bai and the dismissal 
of it canuot affect the preseut suit. The 
plaintiff is clearly eutitled to a decree for 
possession of the guddi and its books and 
to a declaration that he is the lawful holdér 
of the gaddi and that Rama Bai had no 
power to transfer it to the defendant. . The 
defendant is not a Khoandhonri and he is not 
entitled to the Khoundhouri gaddi. He is 
using the names and the books of the 
gaddi for the purpose of making it appear 
that he is the lawful holder of the gaddi. 
It is not denied that this must and does 
cause injury to the plaintif. The English 
Law recognizes the right of a man who 
has been carrying on business under a 
certain style or name to prevent another 
from using that style or name so as to 
deceive the public into thinking that the 
business carried on by that person is his. 
Difficulties -arise when. the* name of - that 
person happens to be ‘the same as that of 
the plaintiff, but even in such cases relief 
may in certain cireumstances be given (see 
eases cited in Halsbury's Laws of England, 
Volume 27, page 744). The analogy between 
such cases and the case now before us 
is very close. The defendant bas Leen guilty 
of wrongful acts done with the express 
object of benefiting himself at the expense 
of the plaintiff. I am of opinion that the 
Court may properly in. such a case restrain 
& repetition of such acts by injunction. 
The case appears to come within section 
54 of the Specific Relief Act. It is closely 
analogous to the case given in illustration 
(w) to. that .section; the cross- -objections 
do not, however, cover the relief DINER 
above as No. 6 (b). 

' In my opinion the District Judgs- was 
right in refusing to deolare that the plaint- 
iff was alone, entitled to use the name 
Khoundhouri. The plaintiff has not proved 
that ‘Hé ‘albne: is entitled to 'eall  himself.s 
Khoundhouri. It is & family namó and:thera 
thay, be’ and: ‘probably’ are: vothiers ‘entitled to 
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` I would dismiss both the appeal and the 
Sojeaticns with costs. 

Munus, J.—I entirely concur. In my 
opinion the gaddz which the plaintiff claims 
is not an office the essential of which isa 
duty to some person enforceable by law, 
custom ‘or usage. Much less is it an office 
of areligious nature attached to a particular 
locality or place. The 
not in my opinion maintainable as a suit 
for an office. 

But I agree that the gaddi is a business 
carried on under the name and style of 
Gaddi Khoundhouri; and the plaintiff has pro- 
perty in both the business and the name. 
‘In- my opinion the result arrived at by the 
learned Chief Justice is correct. 

Appeal dismissed. 


COURT OF THE BOARD OF REVENUE, 
BIHAR anp ORISSA. 
Angust 6, 1913. 
Present: —Mr. . W. Maude, Member. 
In re SHEW GULAM AND OTHERS— 
PETITIONERS. 

Bengal Tenancy Act (VIII of 1885), ss. 69, 70- 
Costs, separate order as to, by Sub-Divisional Officer— 
Jurisdiction— Revision. 

Where in a proceeding for a division of crops 
under sections 69 and 70, Bengal Tenancy Act, the 
Sub-Divisional Officer passed an order for costs: 

Held, that the separate order for costs was without 
jurisdiction and tho Commissioner or the Board 
could set it aside. [p. 482, col. 2.5 \ 

Obiter.—A Collector can take the costs into con- 
sideration in framing his award, and so arrange his 
order of ‘appraisement that the shares awarded to the 
parties may include or be diminished by the Proper 
and equitable proportion of the costs. Cp. 458, col. 1.] 

Read a petition dated the 18th July 1913 
of Shewgulam and others of village Dha- 
walpura, District Patna, with copies of 
orders of the Sub-Divisional Officer, Bihar, 
and -of the Commissioner, Patna,.the latter 
being dated the 17th June 1913. . 

Read jalso opinion of the Legal Remem- 
brancer of Bihar and Orissa, dated the lst 
August 1918. 

_ QRDER.—This is a petition from the 
landlords in respect of an order as to pay- 
ments of costs in a proceeding ‘for a division 
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suit is, therefore, ` 


not be allowed." 


"Ero? 


of crops under sections 69 and 70, Bengal 
Tenancy Aot. The crops were duly divided 
and the costs returned as follows:— : 
a. p. 


Rs. : 
Peon’s pay 9 7 8 
Amin’s cost 31 8 0 
Court fees 29 13 9 
Total 70 18 6$ 


On the 20th March 1913 the Sub- Divisional 
Officer passed orders as follows:— 

‘The entire costs Rs. 70-13-58 -to be 
paid by the landlords, Mokhtear’s fee need 
The Court fees referred 
to have presumably been paid “by purchase of 
stamps. 

The petitioners objected against the nii 
to the Commissioner of Patna Division; 
who rejected their , petition holding that 
the Sub.Divisional Officer was justifed in 
passing the order, as he had found that 
the action of the landlords: drove the 
tenants to apply under section 69. 
The -petitioners have -now petitioned the 
Board. The Board has. consulted the Legal 
Remembrancer as to whether:— i 

(1) The Commissioner or Board can inter- 
fere in the face of sub-clause (5) of section 
70, which says that “subject as aforesaid, the 
Collector's order shall be final.” 

(2) Having regard to the seren to 
deposit in sub-elause 1 (b) of section 69 
and the absence of any provision as to 
costs, the Collector can pass an order as 
to costs. 

(3) An -order as to costs can be meoarerce 
and if so, how. 

The opinion of the Legal Remembrancer i is 
as follows :— 

1. The Commissioner can revise an order 
awarding costa separately, as ‘it is an 
order without jurisdiction and not sanctioned: 


by the Act. 


2. A Collector cannot pass any separate 
order as to ‘costs, but he can take the 
costs into consideration in framing ‘ his 
award. ` 

3. As no costs are provided for, the Collect: 
or cannot recover them. | 

Accepting the view of the Legal Re- 
membrancer the Board sets aside the order 
of the Sub- Divisional Officer, dated the 20th 
March 1913. - 

Order set aside, 
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Pursuant to this decision the following 
Cireular was issued by the Board :— 

Board of Revenue Bihar and Orissa, 

Revenue-Cireular No. 9, dated 28th Sep- 
. tember 1913. 

In view ‘of ‘frequent misunderstanding 
regarding (he question whether an order 
can be passed by the Collector directing the 
realization of the cost incarred in making 
a division of crops under sections 69 and 70 
of the Bengal Tenancy Act, the Board desire 
to draw the attention of the Collector to the 
following observations which are based on 
the opinion of the Superintendent and Re- 
membrancer of Legal Affairs, who was 
consulted by the Board. í 

A Collector cannot pass any separate 
order as to costs. The provision of clause 
(4) of section 70 is, however, very wide. 


It directs the Collector to pass such orders . 


as he thinks just, and contemplates that 
the Collector should consider what order is 
most equitable, taking all things into con- 
sideration. The Collector has power, theres 
fore, without passing any separate order as 
to costs to take into consideration the 
amount deposited by the applicant and to 
so arrange his order of appraisement that the 
shgie awarded to the parties may include, or 
be diminished by, the proper and equitable 
proportion of the costs. | 


MADRAS HIGH COURT. ` 
Civin Revision PETITION No. 1022 or 1915. 
April 20, 1917. 
Present:—Mr. Justice Srinivasa, Aiyangar. 
GOPISETTI NARAYANASWAML 
NAIDU GARU, THE RECEIVER oF 
NIDADAVOLE anp MEDUR ESTATES, 
., AND ANOTHER—P LAINTIFFS-—PETITIONERS ` 
ts versus : 
GHANTASALA KOTAYYA AND OTHERS— 
'  , DEFE pants—Responpents. 


Madras Estates Land Act Iof 1908:—Lanka land - 


—Ejectment, suit for—Jwrisdiction of Cwil and Revenue 
Couris—Plaint filed in Civil Court returned for? pre- 
sentation to proper Court Revenue Court, whether can 
return plaint again for presentation to Civil Court. 

A suit was instituted in a Civil Court for eject- 


ment and for recovery of arrears of rent in respect. 
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of a certain lanka land. ‘The Court ordered the 
return ofthe plaint for presentation to'the proper 
Court on the ground that the land was ryoti land, and 
this order was confirmed by the High Court. On 
the plaint being filed in the Revenue Court, the 
latter Court also rejected the plaint for presentatioit 


to the Civil Court: oe E 

Held, that the Revenue ‘Court had no jurisdiction 
to return the plainé and was bound to entertain the 
plaint which was returned by the Civil Court, Lp. 484, 


col. 1.] i i 
Chaganti Atchaparazu v, Raja Yelugoti Krishmaya- 
chandrulavaru, 19 Ind. Cas. 225; 24 M. L, J. 402; 13: M, 
L.T. 329; (1913) M. W. N. 378; 38 M. 163, distinguished. 
Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Court of the Deputy Collector! 
Gudivada, in Summary Suit No. 113 of 
1914. i 
Mr. P. Nagabhushanam, for the Petitioners. 
Mr. V. Ramadoss, for the Respondents." 
JUDGMENT.— A suit was originally 
instituted in the ordinary Civil Court for 
ejectment and for recovery of arrears of rent, 
on the allegation that a certain lanka land 
was the private land of the landholder. 
Beyond the fact that it was lanka land or 
lanka formation, there was nothing else to 
show that it was” the private land of thé 
zemindar as defined in the Estates Land Aot. 
The District Court of Kistna in which the 
suit was originally filed came to the con- 
olusion that in the absence of any evidence to 
show that it was private land, the mere fact 
of its being lanka land did not take it out of 
the category of ryoí? land. Having come to 
that conclusion he directed the return of the 
plaint to be presented to the Court which 
had jurisdiction to entertain it, which obvi- 
ously means a Revenue Court, under the 
Estates Land Act. There was an appeal 
against that decision to the High Court and 
the decision of the District Judge was con- 
firmed. The objection to the jurisdiction of 
the first Court was, I understand, taken by 
the present defendant himself and his defence 
was allowed and the plaint returried. On 
the return of the plaint and after the order 
was confirmed by the High Court, the plaint- 
iff presented the plaint to the Revenue 
Court, as I think he was bound to do.” That 
Court, however, quoting the casein Oha- 
ganti Atchaparazw v. Raja Yelugote Kristna. 
Yachandrulavaru (1), which I think has no ' 
application at all to this case, as the land 


(1) 19 Ind. Cas. 225; 24 M. L, J. 402; 13 M.-L. T 
329; (1913) M. W. N. 978; 38 M. 163. 
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in respect ‘of which. the rent wüs' claimed 
was decided to be ryofí land, has in its’ turn 
ordered the. return of the plaint, The net 
result of all these various orders is, the 
plaintiff is not ina position to know where 
he is to present the plaint. If he goes to 
the District Court, it says: ‘Go to the Revenue 
Court; ifhe goes to the Revenue Court the 
Court says: "Go to the District Court." The 
objection being taken by the same party (the 
defendant), who by taking. the objection in 
the District Court had an order in his favour 
directing the plaint to be returned for 
presentation to the proper Court, namely, the 
-Revenue Court, in the first place he is 
estopped from raising precisely the opposite 
contention before the Revenue Court, But 
apart from that, I think, after the order of 
the High Court confirming the decision of 
ihe District Judge, the Revenue Court was 


bound to entertain the plaint when it was | 


returned by the Distrist Court. No doubt the 
Revenue Court may require the plaintiff to 
make thé necessary »mendment of the plaint 
so as to make itquite clear that for “the 
purpose of his suit be was willing to treat 
the suit land as ryoti land, and that it was 
not private land. That amendment he may 
be asked to make now and the plaintiff's 
Pleader is willing to do so. Subject to this, 
I think, the order of the Revenue Court was 
‘wrong. I set aside that. order and direct 
the plaint to be taken on file and the case 
tried according to law. Costs here will be 
provided for in the revised decree. 
. Petition allowed. 


VRP. 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decke No. 79 or 1916. 
"February 9, 1917. 
Present:—Sir Lancelot Sanderson, K'r., Chief 
' * Justice, and Justice Sir Asutosh 

MA Mookerjee, Ki. 


NUNDO LAL MULLICK-—PLraiNTIFF— 
' APPELLANT ' 
g : versus Y 
PUNCHANON MUKHERJEE— DEFENDANT 
` — RESPONDENT. ` ` 


Civil Procedure Code (Act V of 1908), O. XLIII, y. 1 


(w), U.. XLVII, rr. & and T—Review, grounds for, 
“granting, when review is sought on allegation of 
discovery of new evidence—“Strict prénf,” meaning of 
—dAppellale Courts poner "lv. chlew inte question 


. MS Bact 
of sufficiency of proof . for review—Handwriting, 
conclusion upon mere comparisowof, value of." 7 | 


The greatest care ought to be exercised in 'grant-- 


ing areview, when that review is asked for upon 
the allegation that fresh. evidence has been dis. 
covered since the judgment was given. [p. 490, col. 2; 
p. 495, col. 2.] PE OU 
An application for review,. which is based upon the 
allegation that new evidence has come to light since 
the judgment was given, should not be granted unless 
the new evidence is such as is presumably to be 
believed, and if believed would be conclusive, because 
when a litigant has obtained a judgment in. a. Gourt 
of Justice, he is-by law entitled not to be deprived 
of that judgment without very solid grounds., [p. 491, 
col. 2; p. 495, col. 2.] = a ae 
Where the Judge of a Primary Court-in the 
exercise of his discretion has by his order‘granted 
a review of his judgment on the ground that; new 
evidence has come to light since the judgment was 
given, it is not open to the Appellate Court to revise 
that order, even though it thinks that that New 
evidence should not have been received and accepted: 
as a ground for granting the application for reviewi 
Lp. 498, col. 2; p. 494, col. 1.] toe 
Per Mookerjee, J—Order XLIII, rule 1, clause’ (w), 
must be read as controlled by rule: 7 of Order XL VII 
of the Code and aright of appeal against. anorder 
granting a review is restricted in its scope by. the 
operation of rnle7, Order XLVII. "Strict . proof” 
within the meaning of clause (b), rule 4; of Order 
XLVII means proof according to the formalities of 
the law and has no reference to the: sufficiency of 
the quantum of evidence. adduced.: [p. 495;. col. 1.]. 
.lt is. byno means safe fora Court to base its 
conclusion upon a mere comparison, of handwriting 
without proper materials on the subject. [p. 496, col. 
» i A Kn sh 
After a decree was made, an application. for 
review on the ground of discovery of new evidence, 


which was not known to the applicant and could, 


not have been produced-by him by the exercise of 
due diligence atthe time when the decree was 
passed, was granted by the Trial Judge reversing 
the decree, ln anappealagainst the order granting 
the review as well as against the final decree made 
in the suit after the review: 

Held, that although it was not open to the Appellate 
Coür& in the appeal from.thé order granting the 
review to consider the question of the sufficiency -of 
proof on which the review was granted, still ‘it ‘was 
open to that Court in the appeal against the final 
Gecree to reverse the final decree of the lower. Court 
on the ground that the additional evidence .adduced 
in the review proceeding was not sufficient to warrant 
the Primary Court toreverse its original decision on 
review. [p. 498, col. 2.] a -7 

Appeal against the decision of Mr. Justice 
Greaves, sitting, on the Original Side, dated 
the 19th April, 1916. OLOR SERE 
. FACTS: appear from the following judg- 
ment of ; NECEM Pe 

Greaves, J.— This is an ` application .by, 
the ‘defendant asking: for & ‘review cof sthe 
decree passed “by nie iU; this ‘case on’ the “7th: 


March lost, on 1ho.grópti of tho: discoyery 
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of new and important matter and evidence 
which was not within -his knowledge and 
could not be produced by him at the trial. 

The plaintiff claimed in the suit to recover 
a sum.of Rs. 2,282-14.3 from the defendant. 
This -sum included a .sum of Rs. 500-alleged 
to be duefor the rent.of 8, Mullick. Street, 
for the month ‘of Pous 1321 and also a 
sum of Rs. 500 alleged to be due under 
®:guarantee given. by the defendant to the 
plaintiff in respect of the rent of certain 
premises payable to the plaintiff by one 
Singhiram Poddar. Nothing now turns on 
the other sums which made up the plaintiff's 
claim of Rs. 2,282-14-3, 

- The: defendant's defence to the claim 
for-the two'sums of Rs. 500 above referred 
to was that he.had in fact paid.these two 
sums to the plaintiff on the 13th March 
1915 which corresponds ‘with the .Bengalee 
date the 29th Falgoon 1321, and he produced 
what-purported to be a receipt for the aum 
of Rs. 1,000 (Exhibit IV in the original 
ease) written on ordinary paper and pur- 
porting to be written by Akhoy Kumar 
De, the -plaintiff’s gomasta, and signed by 
the :plaintiff. I-disbelieved the defendant's 
evidence at the trial with regard to this 
payment and I.held that- the receipt Exhibit 
IV:was not signed by the plaintiff. 
The -new and important matter and 
| evidence now brought forward is an entry 
in the. plaintiff's roker book for 1321 (Exhibit 
O in the -oriġinal case) under the date the 
8rd Chaitra 1321 (17th March 1915), which 
is as follows: "Deposit credited Rs: 1,000 
on account of Panchanon Mukhopadhya 
omission 29th Falgacn on account of Singhi- 
ram’s rent." 

When.the applieation was made to me for 
a Rule on the 13th March, the roker book was 
still in Court and was on that day produced 
from the record room of the Court and 
contained the entry. above referred to. 

When the Rule came on for hearing the. 
plaintiff denied that any such entry existed 
in the roker book and when I heard the case, 
alleged that the entry had been inserted’ 


by some one after I delivered my judgment 


on the 7th March. I acéordingly directed 
an issue fo be tried before me with witnesses 


as to whether this entry was in the roker book. 
at. the time of the hearing of the case or ‘had’ 


been ‘inserted siice.' This issué was tried be- 
fore mê ori the 9rd and 4th of April instant. 


. The existences of the entry was stated to 
have been. discovered by the defendant in 
the following manner. He btated that he 
went every day to 8, Mullick Street, and 
that on the 9th March at candle light he 
was going from the High Court (when he 
had another case on the peremptory board) 
to No. 8 and that when about to pass the 
plaintiffs house in Harrison Road he saw 
at a distance of 15 or 16 cubits Okhoy, and 
a brother-in-law of the plaintiff, whose name 
he did not know but whom he subsequently 
identified in Court as Brindaban Chandra 
Sen, coming out of the plaintiff's house, 
that he quickened his pace to hear what 
they were saying and that when he had 


' got within 4 or 5 cubit he heard his own 


name mentioned which roused his curiosity. 
He stated they were talking loudly and 
that there were not a large number of 
persons passing but only ordinary evening 
traffic and that he heard the brother-in- 
law say:— you have done a feat—an ex. 
traordinary thivg—you have done away 
with a receipt granted by one’s own hand;” 
that Okhoy replied "there is nothing ex- 
traordinary, there is a credit of Rs. 1,0C0 
in the. books under 3rd Chaitra, but inspite 
of their applieation they could not see it", 
and that the brother-in-law said "Charu Babu 
(the Attorney) has cleverness.” 

The witness stated that he then turned 
into Mulliek Street and went to No. 8, and 
subsequently on the 10th March at or about 
l o'clock went to see his Attorney, who lives 
some 10 or 15 minutes from his house, 

The petition for review was settled on 
the 12th March and verified by the defend. 
ant on the 13th—he had not then inspected 
the entry nor had any one on his behalf, 
but -in page 8 of the petition he states that 
the entry shows that payment was made 
on the 29th Falgom 1321. Itis certainly 
matter for comment that the defendant waa 
able to. make this statement with regard to 
the entry showing in express terms that 
payment was made on the 23th Fulgoon, 
having regard to his statement that his 
sole knowledge of the entry was derived 
from the conversation above mentionéd, which 
as detailed by him does not refer to the da e 
of receipt. i 

I.now come to deal with the'custody of 
the exhibits in the case which included the 
voker book, Exhibit C, Evidence on this point 
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was given - by the Court Clerk Bonómali 
Chatterjee, by Krishna Chunder Mukerjee 
who is.in charge of the current original 
side recorda and by Abdul Bari the Court 
farvash, 

Before I deal with this evidence it is 
right to state that Counsel for the defend- 
ant- applied after my judgment for return 
of the original books put in and a similar 
application was made by the plaintiff's 
Counsel. This application was granted sub- 
ject. .tó copies being put in of the portions 
of the books tendered in, evidence. I 
should state that the plaintiff did not 
take advantage of this permission to get 


possession of Exhibit C, and it is suggested . 
that he would certainly have done so had it . 


contained the disputed entry. The evi- 
dence with regard to the exhibits is as 
follows. .The: Court clerk states that during 
the hearing of the case the exhibits are in 
his custody; that ab the end of each day's 
hearing he puts them in order and then puts 
them into an almirah in Court, which he locks 
. himself handing over the key to the record 
keeper and obtaining the key the next morn- 
„ing from the same source. He states that at 
the end of the case he checks the exhibits, 
puts them in order and puts them in the 
almirah and that if judgment is not 
reserved on that day or more usually 
the next day sends them down to the 
record room. He states that in this case 
he followed the usual practice and that 
When he checked the exhibits after I gave 
judgment on the 7th March, he found one 
of the exhibits (Exhibit 6) missing and 
that he found on enquiry that it had got 
with some other papers at my house, that 


on the morning of the lOth Exhibit VI : 


was returned and that in the evening of that 
day he put, itin its place with the other 
exhibts, seeing Exhibit O there then, and 
fhat on the morning of the llith March at 
about 12-30 he sent the exhibits in the case 
to the record room. He stated that from 
March Ist when the case commenced until 
the 11th the exhibits including Exhibit C 
were in his custody either in Court: or locked 
in almirah and that Exhibit C could not have 
been taken out without his or the record 
keeper’s help, 

Ti appears that the key of the almirah 
When received by ‘the record keeper is put 
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ing drawer which is locked up. by. the 
record keeper on his departure and the key 
of the drawer is handed over together with, 
his other keys to the Court-keeper. 

After the rising of the Court it is the duty. 
of a jamadav to lock up the Court-room and 
to deposit the keys with the Court- keeper. 

I am satisfied that if the entry in Exhibit 

C was not in existence at the time of the 
hearing of the case it must have been inserted. 
betwen the 7th and 9th March and that Exhibit 
C could only have been obtained through the 
collusion of some one connested with the 
Court. 
. I now come e to deal with the entry itself, 
The plaintiff denies all knowledge of.it as 
also do his gomasta, Akhoy, and his sirkar, 
Fakir Chandra Dey, all these deny that it is 
in Okhoy's writing and Fakir Chandra Dey— 
who writes up the khatian from the roker 
and who also keeps the yabda which purports 
to be a copy of the voker—states that it does 
not appear in either the khatian or the sabda 
as it would have done if it had been made at 
the time it purports to have been. . I cannot 
place any reliance on the jabda as it appears 
from the cross-examination of Fakir Chandra 
Dey to be full of omissions, errors and inac- 
curacies. Counsel for the defendant suggests 
that it has been prepared since the casa 
started, as it was not disclosed in the affidavit 
of documents and that it was prepared for 
use in the eventofthis entry being discovered, 
I express no opinion as regards this, but I 
attach no value to the book for the reasons 
already stated. The witnesses for the plaintiff 
also seek to throw doubt on the genuineness 
of the entry from the fact that it bears 
no markas do the other entries in the book 
of ledgering, but I attach no importance to 
this. The entry is admittedly not in the 
khatian and if the defendant's contention is 
correct, it may have been. entered in the 
roker and deliberately kept out of ue 
ledger. 


It is also urged by the plaintiff that 
there is no such account in his books as a 
deposit or suspense account and it is ‘in 
evidence that for at least 20 years no account 
has even appeared in his books under any 
such heading Moreover, it is said that if such 
an account existed there would have been a 
similar account in the khatian which is 
not the case, andtheplaintifi’s gomasta Okhoy 
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further states with regard to the entry that 
* he always writes the Bengali equivalent of 
the word translated rent with an ‘rh’ and 
not an ‘y’. as- it appears in this entry and he 
states. that nowhere else inthe book isthe 
word so spelt. It is difficult for meas I 
am ignorant. of the language io gauge the 
value of this last bit of evidence, I mean 
as to the spelling of the Bengali equivalent 
of the word rent, and so far as the descrip- 
tion. ofthe account is concerned it appears 
to me that if the translation of the entry is 
correct that it does not refer to any particular 
account but only credits a sum of Rs. 1,000 
AS deposited on .aecount of, a particular 
indebtedness. And in this connection there 
is on6 peculiarity about the entry, in that 
the whole sum of Rs. 1,000 is stated to be 
on account of Singhi Ram's rent, whilst it 
was the defendant’s case when I heard the 
suit that the Rs: 1,000 was paid, as to 
Rs. 500 .on account of the rent.of 8, 
Mullick Street, aud as to Rs. 500 only in 
respect of the Singhi Ram guarantee. But 
I think that this doesnot throw doubt on 
the authenticity of. the entry but rather 
supports it. If it were fabricated one would 
have expected to have found it accord with 
the defendant’s story as to the accounts 
in respect of which tha. two sums of Rs. 500 
were paid. 


' Some discussion took place before : me 
as to what happened with regard to the 
discovery of the roker and khatian prior to 
ihe hearing of the case. The plaintiff 
stated that full discovery had been given, 
bnt the.defendant states that discovery was 
only given of those entries disclosed in the 
affidavit of documents. Having regard to 
what happened before Mr. Justice Chaudhuri 
I have no doubt that the defendant’s 

statement is correct and that this discovery 
was limited to the actual entries disolosed 
in the affidavit of documents. But when 
the. case was before me in Court I am 
satisfied that both the defendant’s Counsel and | 
‘Attorney had..an opportunity cf inspecting 
any entry in these books. Mr. H. D. Bose 
cross-examined as to entries being -made 
some days after moneys were received and 
actually put to the plaintiff and his gomasta 
Okhoy entries, where this had been done. 
The very next page to that upon which 
the entry in dispute gscurs is marked as 


an exhibit in the case 12 in O, and it is 
I think somewhat. surprising that if the 
entry was in the roker when I heard the 
case that it was not noticed in the course 
of the trial. Of course Coungel when oross- 
examining may well not have noticed if, but I 
should certainly have expected the defendant’s 
Attorney, when he had an opportunity of 
examining the roker especially having regard 
to what happened with regard to discovery, 
to have taken the opportunity of looking at 
the entries for the few days following the 29th 
Falgoon. And I have a clear recollection 
that at the trial no attempt was made to 
prevent the defendant’s advisers from in- 
specting any part of the roker he chose or to 
confine the inspection to particular entries. 

As to the writing of the entry I am 
not in a position to judge as to whether 
it resembles the writing in the rest of 
the book, but it certainly appears to be 
written in a different ink and I should say 
with a different pen to the other writing on 
the page. 


It was suggested by the defendant that 
unless this entry had been there originally 
this would be the only page in the roker 
with no credit entry, but I am not sure - 
that this- is so and that there are not, 
looking back through the book, other pages 
with no credit entries. 


As to the absence of the usual aredit 
of 4 rupees this is curious, but I do not 
think it helps the defendant's conten- 
tion. 


With regard to the manner in which 
the discovery was made the story appears 
to me curious and suspicious, not to say 
improbable. Okhoy -denies having left the 
plaintiffs house until much later than 7 
o'clock on the 9tb March and denies the 
story of the gonversation, and Brindaban 
Chandra Sen ` the brother-in-law gives a 
similar denial and states he did not leave 
30, Strand Road, where he is employed 
until 7.15 that evening and produces an 
attendance book in support of his story. 
I do not think that much reliance can be 
placed on this book, as it seems to me 
carelessly kept. 

{t is, I think, abundantly clear that if 
the entry was made after I heard the case, 
it could only haye been made with the 
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:dGonnivünee' and  'assistáncé of. some „pereon 
wonngeted ‘with this Court. - 


: ^ Moréover, it appears that: unlgss. that paragon 


had béen-the Court clerk, the task of obtain-. 


‘ing ‘the, book and keeping. it for sufficient time 
‘to ‘iakoe, the entry Would have. been nob only 
extremely diffioult (meaning as it did obtain- 
ihg ‘the "book, ‘keeping it for sufficient time to 
mäke'the entry and returning it) but very 
likely to lead to discovery. 


.L am satisfied that. the Court clerk, whi 
I have always: found. a” capable and trust- 
worthy officer, did - not give access to or 
“part. with the book except in the course 
of. his. duties in Court whilst it was in 
his custody from, March .1st when it was 
made an: exhibit until .it was sent- to the 
FOE room on the 11th March. 


‘Am. I . then ‘entitled to enter into ‘tie 
renin: of “° speculation’ as to whether any 
‘one could- have.obtained. the book without 
the-Court clerk’s .knowledge--either during 
or after Court hours? I think not unless 
I am abundantly satisfied without -any 
vestige of doubt that the eniry was not 
in the roker. when I tried the.case and 

. that the entry "bears on its face clear and 
'undonbted evidence of subsequent insertion. 
p cannot .say that the.entry bears on its 
‘face clear and undoubted evidence of 
subsequent insertion. The result is that 
1^ “am unable -to hold upon the evidence 
{as ‘I should otherwise have done but for 
thé séeming -impossibility of any subsequent 
insertion of the entry) that the entry “was 
jobin | existence when I tried the case. 
I; accordingly decide the issue by declaring 
that the entry was in the roker book when I 
triedthe..case -and has not ‘been: inserted 
subsequently. : 


eiT rgrant the review asked for and there 
will -be judgnient for the defendant in the 
cane’ -with costs, which will include the 


costs of: thé review and - at the hearing. of 
thetissue. ©... | 


Ji direst’ that in filtre ig: Gods clerk. 


‘shall. always himself fetch’ the key of the 
‘almirah “from ‘the record room and I 
direct the--record keeper to hand'the key 
of the almirah to no one but to him 
‘personally. ~ Sa 

, Messrs. S. R.. Das and 0, g. Gon, for 
‘the PENDA ; 


! Messrs: H. D: ‘Bose, A: N. Choudhury’ and: N. 
N. Boss, Mor the ‘Respondent. «+ sit oro 
ja JUDGMENT. -— od 
SANDERSON, C. J, This is an appeal: from 
a judgment - “of Mr. ' Justice ‘Greaves, and 
it isa case, in my ‘opinion, of considerable 
importariee, having regard to one of the 
issues ‘which has been raised, fe 
The suit was:for a sum of Rs: 2, 282. 148 
pies. -But in fact the only -dispute WAS -a8 
to--whether ‘the -defendant had . paid. the 
Bum of Rs.1,000, which ` was a part of the’ sum 
for which the suit was brought. < 
` The learned Judge when he tried the 
case gave his decision on the 7th of "March 
1916, and he came to the conclusion that 
an alleged’ receipt: in .réspect ‘of “the 
Rs. 1,000 1n question which was ptt forward 
by the defendant was. a ‘forgery and ‘had 
not- been signed by thé plaintiff. He also 
expressed ‘a ‘strong - . opinion < “with regard 
to the way tin which- the ‘witnessis- gave 
their- -evidence.. He said: -“if E Have’ to 
choose bétween the evidence óf -the plaintiff 
and the defendant, I would ‘unhesitatingly 
prefer the. évidence of the. plaintiff: “So 
far as I ‘could ‘see, he seemed to me “à 
truthful ‘ witness," and later on he “said: 
"Having regard -to this fact” (referring 
to the signatures -which ‘were ‘put ‘before 
him), “and also the demeanour. ofthe 
witnesses in. the witness:box, I- think :my 
judgment in this case ought to bsi in favour of 
the plaintiff." : 


"Then an application for a review of that 
judgment was made by -the defendant on 
the 13th‘of March 1916, and itvwas based 
upon the allegation that fresh evidence had 
been discovered, and the fresh evidence which 
was alleged ‘to have been discovered was 
an entry in  one--of the plaintiff’s books, 
which was under dáte the 17th of -March 
1915, ‘purporting -to state that this ‘Rs. 1,000 
-had been paid onthe 13th of March -1915, 
The actual entry translated by- my ‘learned 
brother Mr.: Justice Mockerjee—a translation 


‘which was adopted:by both the learned: Counsel] 


in'the case—was to this effect: The aòcòurit 
was -called ‘‘a deposit or süspernse account,” 
there was -a word which miglit:be translated 
as‘deposit or suspense and we might read 
it as & deposit account.or a ‘suspense account 
as you ‘prefer -to translate it—^ ‘Réveived 
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‘the 29th | Fálgun, o on account of Singhiram 
‘Poddar on account of rent Rs, 1,900.” 

' Y. ought to have mentioned that this Rs. 
l, 000. which, it was alleged, had been paid 
was supposed” to be in respect of one 
month’s ‘rent which was due from the 
defendant himself ir respect of the pre- 
mises in. question and also in respect of 
"Rs; 500 part of asumwhich the defend- 
‘ant was bound to pay under a guarantee 
which be had given for one, Singhiram 
Poddar, one of the sub-lessees of the said 
premises. 

Then the learned Judge upon this appli- 
‘cation for review directed an issue to be 
tried; and, the issue was whether this 
entry was in the roker book at the time 
of'the hearing of the case’ or had been 
inserted since. Upon that issue the learned 
Judge came ‘to the conclusion that the 
‘entry was in the roker book when he 
‘tried the case, and had not been inserted 
‘subsequently. He, therefore, granted the 
‘review; but he didnot follow the procedure 
which is directed by Order XLVII, rule 6, of 
the rules under the ‘Civil Procedure Code, 
which provides- that "when an application 
for review is granted, a note thereof shall 
‘be made in the register and the Court may at 
once re-hear the case or make such order in 
regard to the re-hearing as he thinks ft." 
He proceeded, to give judgment for the 
défendant, on all the facts of the case 
which had been proved before him both 
in the first trial and also at the hearing 
of the issue. It was, however, agreed by 
the learned Counsel in this Court that no 
objection should betaken upon the ground 
that the learned Judge had not strictly 
followed the procedure which is laid down 
by Order XLVII, rule £, but that it should 
be taken that he had re-tried the case and 
‘had given judgment for the defendant on 
all the facts of the case. 

When the case comés to this Court, first 
‘6f ‘all there is an appeal from the ledrned 
Jüdge's decision that there ought. to be 
a review; and secondly, there is an appeal 
from ‘his ‘decision in favour ofthe defend- 
ant. upon all the facts of the case. 


"Now, in .respeot of the first matter I 
think, that, this . case is of gereral, im; 
‘portance, namely, the | question , whether 


there ought to lave been a review, 


.been preferred, 


-7 provides:: 
the application shallnot be appealable;, buc 
.&n order granting an application" (which was 


The other point. is undoubtedly of im- 
portance io the parties themselves, because 
there is a sum of Rs. 1,000 involved and 
considerable costs which have been incurred, 
but that point is not of general importance. , 


Now, with regard to the guestion whe- 
ther there ought to have been a review, 
the learned .Judge has exercised his dis- 
cretion and has granted it, and, in my 
judgment, it is not possible for uson this 
appeal to say that he ought not to have 
made an order for a review, for this 
reason: It is admitted by the learned 
Counsel for the appellant that Order XL V11, 
rule 1 (1), of the rules under the Civi 
Procedure Code is applicable to this case, 
and that rule provides as follows:— “Any 
person considering himself aggrieved by 
a decree or order from which an appeal 
is allowed, but from which no appeal has 
...and who, trom the discovery 
of new -and important matter or evidence 
which, after the exercise of due diligence, 
was not within his : knowledge, or coula 
not be produced by him at the time when 
the decree was passed, or order made, or 
on account of some mistake or error 
apparent on the face of the record, or 


for any other sufficient reason, desires to 


obtain a review of the decree passed or 
order made against him, may apply for 
a review of judgment to the Court which 
passed the decree or made the order,” 

Then there is rule 4of that Order, which 
providesi (1) “Where it appears to the 
Court that there is not suflieient ground 
for a review, it shall reject the application.” 
(2) "Where the Court is of opinion that 
the application for review should be granted, 
it shallgrant the same.” “Provided that...... 
no such applieation shall be granted on the 
ground of discovery of new matter or evi. 
dence which the applicant alleges was not 
withinhis knowledge, or could not be adduced 
by him when the decree or order was passed 
or made, without strict proof of such allegation.” 
The matter does not rest there, because rule 
“An order of the Court rejecting 


the case here) “may be objected to on the 
ground that the application was (a) in con- 
travention of the provisions. of rule 2" it 
does not apply to this case)—-" (b)in contraveh 
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tion of the provisions of rule 4...Sueh objeoc- 
tion may.be taken at once by.an appeal from 
the order granting the, application or in any 
appeal from the final, deeree or order passed 
or.made in the suit." Therefore, in my 
judgment, we are limited to seeing whether 
tlie application ` was granted by the learned 
Judge in contravention of the ` provisions 
of rule 4. To go back’ to the provisions 
of rüle 4 (b), it says: "There must be 
‘strict proof of such allegation,” What is 
the allegation? The allegation is that-“the 
‘matter or evidence was not within the 
applieanf's' knowledge or could not be 
ddducéd by him when the decree or order 
‘wis’ passed or made.” Now, having regard 
to the evidence which has been referred 
to by the learned Judge, I cannot say 
that there was not strict proof of those facts, 
namely, that the applicant had not know- 
lédgeof the new evidence or that he could 
not have adduced it at the time of the 
trial, ‘I think it is only necessary to men- 
iion the fact that the book in which the 
'entry was made had not been produced 
“ambil the trial of the action. In fact the 
plaintiff had claimed his -right to limit the 
inspection ‘to the entries which he swore 
‘were relevant to the matter in issue, and 
it was not’ until the case was being heard 
before the learned Judge that the defendant's 
‘Attorney had the frst opportunity of look- 
ing dt the book ‘generally; and, I think 
it was quite possible, as was pointed out 
by the learned’ Judge, that the learned 
Counsel for the defendant when he was in 
the act of cross-examining, although he looked 
through the book, might have.missed this 
bntry, especially as he was not looking for 
this partíóular entry, but he was looking for 
other entries to prove that the receipts of 
inóney were not always entered on the 
particular dates on which the money was 
réseived. Further, the evidence is not such 
that it is possible to say that-during the 
‘course ` of the cross.examination the defend- 
‘ant’s Attorney ought to- have seen or 
‘must have seen the entry in question, if 
it: was ‘there, consequently, I do not think 
that this application for a review was 
‘granted: “in contravention of rule 4 of 
‘Order’ XLVII ` 


“But having ‘regard to the argument which 
‘bas. _ been addressed to ,us on, the 'one side 
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as wellas on the other, during (hes course 
of the appeal, as to “the principle on which 
a review ought to be granted, when. it 
is asked’ for upon the’ allegation that fresh 
evidence has been: discovered, I think itis 
right to express my judgment with regard 
to the principle which ought to be acted 
upon in future with regard to such Gases, 

In my judgment it is most important 
that there should be some finality in ‘the 
trial of cases, and the greatest care ought 
to be exercised in granting . & review, when 
that review is asked for upon the allegation 
that fresh evidence has “been discovered 
since the judgment was giyen, It must 
be obvious to every one that unless great 
care is exercised when such an application 
is made, the door may be thrown open-to 
all kinds of abuses. ’ It i is so easy to the 
party who has lost his case, to see. what 
the weak part of his case was, ‘and’ the 
temptation to try and procure’ evidence 
which will strengthen that weak part and 
put a different complexion upon that "part 
‘of the case must be very strong. ` . 

I do not think that I can do better 
than refer to two authorities upon that 
point which were referred to in the course 
of the argument. The sases to which I 
desire to refer are first, Young v. Kershaw 
(1), in which the judgments were delivered 
by Lord Justices A. L. Smith, Collins and 
Williams, Lord Justice A. L. Smith said 
this: “It seems to me that the cases which 
have been referred to show tbat a new 
trial may be grauted"——[ may say in 
passing that in this respect the question. 
whether & review may be granted is the 
same as whether a ‘new trial may be 
granted'—"if new evidence, which could 
not have been obtained before, has .been 
discovered which, if it had been adduced 
at the trial, would have been conclusive 
so that the verdict must have been found 
otherwise than it was. I think‘ that is 
the.rule, apart from all the authorities, 
which I will not discuss. That being. so, 
what is the new evidence in this case which 
the defendant has discovered ? Would that 
evidence have been conclusive of this, case 
if it bad been adduced at the trial? In 
my opinion it is evidence obtained ' under 
suspicious circumstances, and for that ron. 


(1) (1899) 81 L, T. 531.16 T, L. R. 82. | 
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son alone I think that it cannot be consi- 
dered as conclusive.” I draw attention to 
that, because the learned Judge in his judg- 
ment has said that the circumstances under 
which this evidence came to light were 

curious and suspicious, not to say improb- 
able.” As I have said, I think having 
regard to the provisions of Order XLVII, 
rule 7, this Court is debarred from going 
into this matter, and I am only dealing 
with it for tha purpose of expressing the 
principle upon which the question now 
under discussion ought to be dealt with.—Lord 
Justice Collins said: “It is obviously in the 
public interests that parties, who have gone 
through the ordeal -of litigation and have 
had their rights settled at the tria], should 
not afterwards ba allowed to patch up the 
weak parts and fill up the omissions in 
their case by means of fresh evidence. 
That is a rule of great importance. It is 
true that in special and exceptional cir- 
cumstances a new trial has 
because new evidence has been discovered. 
But the rule which permits that to be 
done is fenced round with many limitations. 
The party asking for the new trial must 
show that there was no remissness on his 
part in adducing all possible evidence. at 
the trial. Then, again, as to the class 
of new evidence, the rule is that the new 
evidence must be such that, if adduced, 
it would be practically conclusiye—that is, 
evidence of such a olass as to render it 
probable almost beyond doubt that the 
verdict would be different. In some of 
the. cases which have been cited, the new 
evidenoe came in to corroborate evidence 
which was, although not contradicted, weak 
at the trial, and that corroboration made 
the previous weak,llbut uncontradicted, evi- 
dence practically conclusive. The other cases 
were cases in which the new evidence con- 
sisted of documents which were not im- 
peached and were conclusive.” Lord Justice 
"Williams said: “L do not believe that the 
Court can grant a new-trial simply because 


there is new evidence, which was not 
available at the trial, unless it can also 
be shown that the verdict was based on 


mistake, surprise, or fraud and that another 
Jury ought, therefore, to consider the 
matter.” 


Again, im the House of Lords, in the 


been granted . 


case of Brown v. Dean (2), the Lord 
Chancellor, Lord Loreburn, in discussing 
the same point said, at page 374: "When 
a litigant has obtained a judgment in a 
Court of Justice whether it be a County 
Court or one of the High Courts, he is 
by law entitled not to be deprived of 
that judgment without very solid grounds; 
and where (as'in this case) the ground is 
the alleged discovery of new evidence, it 
must at least be such as is presumably 
to be believed, aud if believed would be 
conelusive." 

These are the principles which, in my 
judgment, ought to be applied to an appli- 
sation for a review which is based upon 
the allegation that new evidence has come 
to light since the judgment was given. The 
learned Judge in this case in the exercise 
of his discretion granted a review; and, as 
1 have already said, by reason of the 
provisions of Order XLVII, it is not open to 
us to revise that order, because I do “not 
think that it can be said that the provisions 
of rule 4 of that Order have been contra- 
vened. Having said that, I must come 
to the conclusion that the appeal with 
regard to the question as to whether the 
learned Judge was right in granting the 
review must be dismissed, 

Then I come to the question whether the 
learned Judge’s judgment upon the facts 
of the casa ought to be upheld: and, here 
I think this Court is placed in a position 
which is different from that in which the 
Court is often placed in a case where it 
is an appeal from the judgment of a learned 
Judge upon a pure question of fact, at a 
trial in the ordinary course of events. I 
have said so many times that I hardly 
need repeat it now that in an ordinary 
case, where the appeal is upon a question 
of fact, where the learned Judge of the 
Court of first instance has heard and seen 
the witnesses and has come to a conclusion 
upon the question of fact upon the evidense 
on the one side and on the other, there is 
a very great onus upon the shoulders of 
the appellant when he cumes to this Court 
and asks it to overrule the decision of 
the learned Judge upon the question of fact. 
But this is not à case suoh as I have 


(2) (1910) A. C. 373; 79 L. J. K. B. 690; 102 L'r 
€61; 54 S. J. 442. 
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described. The circumstances’ of this dase 
are peculiar, and I' should think, probably 
they’ may never be repeated. In my éx- 
perience I have never come across a case 
at all like it, because the position is this: 
The -plaintiff "brought his action for -the 
recovery of Rs. 2;252 and it is alleged 
that ‘he did so knowing that he'had given 
a recéipt for Rs. 1,000,:a part of that sum, 
knowing that he had'in his roker book an 
entry which would show that the money 
was paid in accordance-with the defence 
that was set up by the defendant, knowing 
that though perhaps for a time he might 
by -swearing falsely conceal that entry, 
knowing—at all events his advisers -must 
have known—that sooner or later that book 
would:probably be inspected, and the entry 
would.come to light, and knowing all that, 
the brouglit -hia action for the sum. The 
earned Judge having heard ‘the case, and 
‘having considered it, and having dealt with 
the evidence -on the one side as well as 
‘on the other came to the distinct conclusion 
that the ‘truth lay upon the side of the 
plaintiff, that the receipt in question, in 
respect of the Rs. 1,000, was a forgery 
‘and ‘that ‘the money had not been paid, 
and that the plaintiff was a witness of 
truth and the defendant was not a witness 
‘of truth. Then comes the other evidence 
and the learned Judge had to approach 
this further evidence, namely, the production 
of-the entry from this point of ‘view, that 
the circumstances under which the evidence 
came tolight were “eurious and suspicious, 
mot to-say improbable? and, I am not 
surprised that the learned Judge came to 
Xhat conclusion, having regard to the story 
told by the defendant as to how he came 
io know that there was this entry in exist- 
ence. I need not repeat the story in detail. 
But the suggestion is, that a few days 
after the tridl, as the defendant was going 
‘home from the High Court, he .had to 
‘pass the plaintiff's house on the way to 
‘His-own honse; just when he was approaching 
ihe: : plainti ff’s house he saw the plaintiff's 
‘brother-in-law “and” the servant Okhoy 
coming ‘ont of the house, and he heard 
fhem-talking about the case which had just 
‘been decided, the plaintiff's brother-in-law'ex- 
pressing admiration to Okhoy as to how the 
difficulty of the receipt had been got over. -l 
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“than this: 
‘puted that everyone of the 


"who was employed to do that, < 
‘are ticked. and: they are 
to. the ‘ledger. 


wn meee 


had ‘better quote the defendant’s own evidence 
as to this. He says,  -the-:brother- it-law 
said, you ‘have performed a feat -you hayé 
done an ‘extraordinary thing.. You have 
done away with the receipt granted: with 
Nundo’s * own. hands.”.--Okhoy -: hen ‘said, 

“there -is nothing axtecondinary . in this, 
There is a credit ‘of Rs.-1,000‘on the 3rd 
Ohaitra, but inspite of this application they 
could not see it.” He mentioned the date 
of^ 3rd .Chaitra. . He did not mention the 
date of payment. Then the brother-in-law 
said, ‘Charu-Babu-hes cleverness.’ ‘I -should 
have thought that that story .in itself was 
improbable, but then “there” were 
other circumstances which lead :me to 
believe that. that story ‘may be described 
not only as "éurious and suspicious, .not to 
say improbable, but one which could not be 
accepted.” ' I -need not go further :than.to 
say that.Iagree.with.the description: which 
the learned Judge gave:to it. $e 67 

Now, there are several other matters which 
are relevant to the Bandara han of ape point 
at issue. 

Looking at the entry itself, did here 1 
speak, like the learned Judge in\the.Court ` 
below, with some hesitaticn, because I-have 
not the advantage, which the learned Counsel 
on ‘both-sides and my learned brother have, 
of knowing the language -in which: the 
entry was made, and, therefore, I confine . 
myself to saying this, it: is obvious it is 
written in a -different ink to the other 
entries which are on the same page. It 
is also obvious that: it is the only credit 
entry on that page, and, therefore, it is 
difficult to understand why this came to 
be “written in a different ink and with a 
different pen. And, if that was.-made in 
the ordinary course of business one ‘would 
have expected it .to have been made by 
the same person who made the entries on 
the debit side with the same ink and same 
pen. There is Something more - important 
It is not, I understand,’ :dis- 
- entries. upon 
that page on the. debit -side “have : been 
carried forward to the ledger by the ‘person 
the eritries 
-carried , forward 
-If .this,entry : was- made'in 
the ordinary course of business it.-muast 
have. been made, ag. the defendant's case 
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is; on the l7th March.” But I do not see 
why this entry was not ticked and carried 
forward: in the ledger. This point, however, 
is not confined to that page. The defend- 
ant js not able to put before the Court 
a single other. entry in that cash book, 
which was not carried forward in the ledger 
except the one which isin dispute. This, 
to my mind, is evidence which. points 
strongly to the fact that the entry . did 
not come into existence in the ordinary 
course of business. But it is urged by the 
defendant that. the receipt was obviously 
written, first of all, as regards the body 
of it, by Okhoy, and secondly, as regards 
“the signature. by. the plaintiff. I do not 
intend: to express any opinion upon that, 
because. I do not like to base my judgment 
upon the observations which { made during 
the: course of the case as regards the 
handwriting, although I have with the 
assistance of my learned brother observed 
some things. I am content to say that 
the learned Judge who saw the witnesses, 
and heard them give their evidence and 
who himself compared the signature in 
question with other admitted: signatures of 
the plaintiff, and who was in a far better 
position to judge of it than I am, has 
come to the conclusion that that was not 
the plaintiff's signature, and I am content to 
adopt his conclusion. 

There is another matter which weighs 
with me, and that is this: If it be right 
to regard, aslthink it is right, the ciroum- 
stances under which this evidence came 
into existence as not only curious and sus- 
picious but also improbable, so that the 
story is one which cannot be accepted, 
one has to ask. oneself why such a story 
was brought forward. With what object 
was it brought forward? If that story is. 
incredible why: was it told? It could be told 
only for the purpose of explaining that which 
otherwise was inexplicable, viz., how it was 
that the defendant came to ‘know of this 
entry. 

These, are gome of ` the reasons whioh: 
make - me -think that the: evidence with 
wegard' to^ the, entry in the roker book is 
:unsatisfaetory, and ifI had been the learned 
Judge who had to exercige his discretion ag to 
whether he would grant a review or not, 
would have refused, because tho: evidence cate 


‘the money had not been paid, 


into éxisbelind under suspicious circumstances 
and was not in itself conclusive, inasmuch 
as there was & conflict of evidence as to 
whether it existed at the time of the trial 
or not. There is evidence on the one side 
as well as on the other side, and if there be 
& doubt as to whether the evidence as to. 
the existence of the entry at the date, of 
the trial ought to be accepted or not, it 
is difficult to see how it can be said to 
be conclusive. I have, however, already: 
gaid that we are bound by the rule to 
which I have referred, and we cannot 80 
into the matter of the review, “But. the 
nature of the evidence and the circumstances 
under which it came into existence are 
material, when I am considering the question 
whether,.the, learned Judge upon all. the. 
facts: of the -case ought to have, in effect, 
overruled , his | Previous decision, In ,my 
judgment,- the evidenze with regard to this 
entry is of such an unsatisfactory. nature and 
it came into existence in such an unsatisfactory 
way and the learned Judge was apparently 
in such doubt as to whether it should. be 
accepted, that it ought not to be taken as 
sufficient to overrule the distinct and clear 
opinion which he had, formed, namely, that 
that the 
receipt had been a forgery, and that the. 
plaintiff ought to be believed. f 
. For these reasons, emphasizing again as I. 
do, that this is not an ordinary case, of. 
an appeal from a judgment upon a question 
of fact. but that if is a oase out of the 
ordinary, and with peculiar circumstances, 
in my opinion, the learned. Judge’s judgment 
on the previous occasion, when he came to 
the conclusion that the money had. not been. 
paid, ought to be upheld, and judgment 
ought to be given in favour of the plaintiff. 
The result is that the appeal against the 
review is dismissed. The appeal against 
the final decree of the Court of first instance 
is allowed and judgment for the plaintiff 
is to be entered, with costs of both hearings 
in the Court of first instance. The plaint- 
iff will have the costs of the appeal except 
one day's costs which are to be defendant's 
and set off against the plaintiff's costs. 
Moo&gRJEE, J.—This appeal raises two dis: 
tinct, questions: The first rélafes to ‘thé 
propriety of the order made by Mr. Justice 
Greaves on an’ ‘application for review : of 
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judgment presented to him on the 13th 
March 1916; the second relates to the 
correctness of the final decree made by him 
on review, in modification of the decree made 
at the original trial. 

The plaintiff instituted this suit for re- 
covery of a sum of money from the defendant. 
The defendant pleaded that the plaintiff 
had not allowed him credit for Rs. 1,000 
whish he ‘had paid on the 13th March 
1915, and for which he held a receipt. 
. Mr. Justice Greaves, who tried the suit, 
'eame.to the conclusion that the receipt was 
riot genuine and that on the oral evidence 
“the defendant had failed to prove the plea 
'of payment. The: resilt was that the claim 
was desreed in full on the 7th March 1916. 
Six days later, the defendant made an ap- 
plication for review of judgement under Order 
XLVII, rule 1, sub-rule (1) of the Civil 
Procedure Code, 1908, on the ground that 
he had discovered new and important 
evidence which was not within his know- 
ledge and' could not have been, by the 
exercise of due diligence, produced by him 
at the time when the decree was passed. 
The new evidence consisted of an entry in 
an account book filed by the plaintiff at 
the trial, which recited the alleged payment 
of Rs. 1,000 by the defendant. The appli- 
cation for review was heardin due course 
and was granted, notwithstanding the asser- 
“tion of the plaintiff that the entry was not 
in the account book when it was filed in 
Court on his behalf and must have been 
interpolated therein, after the close of the 
trial, at the instance and for the benefit of 
the defendant. Upon this disputed question 
of ‘fact, Mr. Justice .Greaves came to the 
conclusion that he could not hold, upon 
the evidence; as he would otherwise have 


done but for the seeming impossibility of. 


any subsequent insertion of the entry, that 
the entry was not in existence when he tried 
the case. The procedure prescribed by rule 
8 of Order XLVII was, however, not 
strictly followed, and the case was not 
re-heard, but a decree was forthwith made 
in moditieation of the deóree made at the 
original trial and credit was allowed to the 
defendant to the extent of Rs. 1,000. 


The present appeal by the plaintiff was 
at first argued as an appeal directed against 
the order granting the review, but it was sub- 
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sequently agreed between the parties that 
the appeal should be ‘deemed as directed 
not merely against the: order granting the 
review but also as against the final decree 
made in the suit. We have now to consider 
the’ questions raised in the: appeal thus 
widened in scope by consent of parties. ` 
Now, in so far as the appeal is directed 
againstthe order granting the review, it is 
clear that the scope of the appeal is restricted 
by rule 7, sub-rule (1), clause (b) of Order 
XLVII of .the Code, the provisions of 
which are to this effect: “An order granting 
an application may be objected to on the 
ground that the application was in contraven- 
tion of the provisions of rule 4;” and, rule ` 
4 prescribes in clause (b) of the proviso 
that: “No application for review shall be 
granted on the ground of discovery of new 
matter or evidence which the applicant. 
alleges was not within his knowledge, or 
could not be adduced by him when the 
decree or order was passed or made, without 
strict proof of such allegation.” Consequently, 
under rulé 7, an order granting an appli- 
cation for review may be attacked by way of 
appeal on the ground that the application has 
been granted on the ground of discovery of 
new evidence without strict proof of the alloga- 
tion of the applicant that such new evidence 
was not within his knowledge or could not . 
be adduced by him when the decree was 
passed. In the case before us, Mr. Justice 
Greaves has held and, as the materials on the 
record show, correctly held that there was 
such strict proof. In these ciroumstances,. 
it is not open to this Court as ‘the Court 
of appeal to consider the question of the 
sufficiency of proof, at the invitation of the 
appellant. This view is supported by a long 
series of decisions in this Court, to which 
reference will presently be made. But 
the appellant has invited our attention to 
Order XLIII, rule 1, clause (w) of the Code, 
which allows an appeal against an order 
granting a review; and has contended that 
the appeal thereby given is not restriofed 
in its scope. In my opinion this conten- 
tion is not well founded and is opposed to 
the decisions in Jagar Nath Prosad Singh v. 
Ramavatar Singh (3) and Hari Oharan Saha 
v. Baran Khan .4). These cases recognize the 


(3) 14 Ind. Cas. 39. . 
(4) 25 Ind. Cas, 903; 41 C. 746. g 
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_ principle that Order XLIII, rule 1, clause (w) 
must be read as controlled by rule 7, (srder 
XLVII of the Code. This is emphasized 
by the decision in Abed Khondkar v. Mohendra 
Lal De (5). In that case, anapplication for 
review had been granted by the Court of first 
instance on the ground of discovery of new 
evidence after the trial. An appeal was pre- 
ferred against that decision, and the Court of 
Appeal came to the conclusion that there 
had not been sufficient proof of the allega- 
tion that the new evidence was not within 
the knowledge of the applicant and could 
not have been adduced by him when the 
decree was pássed. 
preferred to this Court and was heard by 
Mr. Justice N. R. Chatterjea, who held that 
the Court of Appeal below was competent 
to determine the question of the sufficiency 
of the evidence adduced in support of the 
allegation made by the applicant, as otherwise 
the provision for appeal would be meaningless. 
An appeal was then preferred under clause 
15 of the Letters Patent and was heard .by 
Sir Lawrence Jenkins, C. J., and Mr. Justice 
Woodroffe, who held that the expression 
“strict proof?" means proof according to 
ihe -formalities of the law and has no 


reference to the sufficiency of the 
quantum oof evidence adduced. The 
resulé was that the judgment of Mr. 


Justice N. R. Chatterjea was reversed and 
the case was remanded for eonsideration of 
other points which arose in the appeal 
[see also Indar Kuar v. Baldeo Bakhsh (6) ]. 
We are thus limited to the consideration of 
the question, whether there was strict proof, 
that is proof according to the formalities of 
law, of the allegation that the new evidence 
was not within the knowledge of the applicant 
and could not have been adduced by him at 
the original trial. That there was strict proof 
in this sense cannot be disputed. It is, 
consequently, not open to us to reverse the 
order whereby review was granted by Mr. 
Justice Greaves on the ground that the 
evidence was not sufficient to support his 
sonclusion. But as the oase is of consider- 
able importance, I feel bound to record my 
sonourrenae in the opinion expressed by the 
learned Chief Justice that the procedure 
followed was contrary to well-established 


(5) 29 Ind. Cas, 282; 42 C, 830; 19 C. W. N. 804. 
(6) 7 Ind, Cas, 1015; 13 O, C. 248. - 


A second appeal was : 


principles. The decisions in Young v. Kershaw 
(1) and Brown v. Dean (2) emphasize the 
care to be exercised in granting an applica- 
tion for review of judgment on an allegation 
of discovery of new matter or evidence; the 
new evidence must at least be such as is 
presumably to be believed and if believed 
would be conclasive [see also Warham v. 
Selfridge § Co. (7)]. I may add that the same 
view has been taken by the Judicial Com- 
mittee in two recent cases, namely, Turnbull 
and Co v. Duval (8) and Kessown Issur v. 
Great Indian Peninsula Ruilway Company (9). 
In the first of these cases, Lord Lindley 
observed that a new trial cught never to be 
lightly granted: and he held with reference 
to the circumstances of that case, that no 
case of fraud or surprise had been made ont. 
In the second case, Lord Robertson 
pointed out the dangers inseparable from 
the grani of an application for review of 
judgment on an allegation of discovery of 
new matter or evidence. In that case, an 
application was made to the Trial Court for 
review of judgment on the ground of dis- 
covery of new matter or evidence. That 
application was refused. On an appeal prefer- 
red against the decision of the Trial 
Court, an application was made to the Court 
of Appeal to receive such additional evidence. 
The Appeal Court acceded to this prayer 
and on the evidence so admitted, taken with 
the evidence previously on the record, revers- 
ed the decision of the Trial Court, The 
Judicial Committee condemned this procedure 
and held that the additional evidence, which 
it was alleged had been discovered after the 
decision of the Trial Court, should never have 
been received. I cannot consequently see any 
escape from the conclusion that, in the case 
before us, the additional evidence should 
not have been received and should not have 
been accepted as a ground for granting the 
application for review.. But, as I have already 
said, it is not open to this Court, under rula 
7 of Order XLVII, to reverse the order of 
Mr. Justice Greaves on this ground. 
We have negt to consider the appeal in so 
far as it assails the corréctness of the decree 
m (a) so TL. R. 344. 
VERDE Pen 429; 71 L. J. P. C. 84, 87 L. T, 
.À.115; 60. L. J. 5; 81 B. 381; 11 0, W. 
N. 721; 4 A. L. J. 461; «Ti s : 
347; 2 M, L, T, 235 (P. oO). PERAN Cus AN. Jah 
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nltimately made by Mr. Justice Greaves in 
"modificatión of the deeree made by him at 
the first trial. The question in controversy 
relàtes to the alleged payment of Rs. 1,000 
by the defendant to the plaintiff on the 13th 


March 1915, The evidence may be divided 
into oral testimony and documentary ` 
proof. In so far as the oral testimony is 
concerned, we have oath against oath. 


Mr. Justice Greaves who had the opportunity 
of' seeing the witnesses expressly stated in 
his first judgment that the evidence on 
the side of the defendant was untrustworthy 
and that if he had to choose between the 
plaintiff. and the defendant, he would.with- 
out hesitation accept the testimony of. the 
plaintiff; he further described the demeanour 
of the witnesses on behalf of the defendant 
as unsatisfactory. Under such circumstances. 
I am not prepared to take a different 
view of the value of the oral testimony 
from what, has been adjudged by the Trial 
Judge. As regards the documentary evidence, 
we “have two important items, namely, first, 
a receipt alleged. to have been given. by 
the plaintiff. to the defendant, and, secondly, 
an entry alleged to have been made in the 
account book produced at the trial by the 
plaintiff. As regards the receipt, Mr. Justice 
Greaves pronounced against its genuineness. 
We have been: invited in this Court to 
gompare the signature on the receipt with the 
various admitted signatures of the plaintiff on 
the record; but, as pointed out by the Judicial 
Committee in Kurallee Persaud Misr v. 
Anuntoram Hajra (10), it is by no means safe 
to base our conolusion upbn a mere comparison 
of handwriting without proper materials 
on the subject [Shankarruo Gangadhar v. 
Ramji Harjivan (11)]. Consequently, I must 
hold thatthe view taken by Mr. Justice Greaves 
that the receipt. was not genuine has not 
been successfully attacked ,in this Court. 
There remains finally the entry in the 
account book. That entry is of the most 
Suspicious character, and I am by no means 
donvinced that it was in fact in existence 
at the date of the first trial On the 
strength of evidence of such doubtful value, 
L'eannot hold that the defendant has dis. 
charged the burden which lay upon him 
to establish his plea of payment. i e: 
: (19) 81B.IiR 490;16 W.R. P.O; 16 Par. P. Gi 


695:,2 Guth. -P, O.J. 454 (P. 0... 
(11) 28 B. 58; 6 Bom. L.. R. 663. 


On these grounds, I agree that thia 
appeal must be allowed and the first. decree 
of Mr. Justice Greaves restored. 

Appeal alie ed. 


MADRAS HIGH COURT. 
Seconp Civit APPEAL No. 1648.0r 1915. 
March 16, 1917. 
Present: —Mr. Justice Seshagiri Aiyar and 
Mr. Justice Napier. 
KONDAPALLI PARASURAMAREDDI 
AND OTHERS— DEFENDANTS Nos. l, 2 AND 4 To:9 
—APPELLANTS 220. 
versus E^ 
MALEREDDI VENKAYYA anD ` 
ANOTHER, MINORS, BY THEIR MOTHER AND 
GUARDlaN KOTAMMA — PLAINTIFFS— 


RESPONDENTS. r 
Hindu Law— Widow— Alienation by widow—Consent 
reversioner, effect of —Presumption—Estoppel, ` 
The consent of the nearest presumptive rever- 


‘sioner to an alienation by a Hindu widow is, only 


presumptive evidence of justifiability liable to be 
rebutted by the actual reversioner by other evidence 
showing absence of necessity. Such consent does 
not render the transaction unimpeachable.  [p. 95 
col. 1; p. 498, col. 1.] 

Bajrangi Singh v. Munokarnika Bakhsh Singh, 30 A, 
1; 12 C. W. N. 74; 9 Bom. L. R. 1848; 6 C. L. J. 766; 
3 M.L. T. l; 6 A. L. J. 4; 38 I. A, 1; 17 M. L, J. 605; 
11 0. 0. 78 (P. C.); Nachiappa Gounden v. Rangasami 
Gownden, 26 Ind. Cas. 757; 28 M. L.J. 1; (1915), M; 
W.N. 53; 2 L. W. 69; 17 M. L. T. 87, followed. i 

Hari Kishen Bhagat v. Kashi Par: shad Singh, 27 Ind. 
Cas. 674; 42 O. 876; 17 M. L. T. 115; 190. W. N. 370; 
18 A. L. J. 223; 2 L. W. 219; 21 C. L. J. 225; 28 M. L. 
J. 565; 17 Bom. L. R. 426; (1915) M. W. N. 511; 42; id. 
A. 64 (P. O.), explained. 

Per Seshagiri Aiyar, J.— The pr esumption arising 
out of the consent is stringent against the consenting 
party (i) because the consent to a transaction by: the 
widow at a time when the reversioner- had only; a 
spes successionis is sought tobe used against him after 
the property has vested in him and (i) also because 
an artificial value is sought to be given to conduct 
which ordinarily should only have been understood 
as suggesting that the widow was justified in dealing 
with her own rights, but which is subsequently 
sought to be used to bind his own interests’ in thé 
property. [p. 497, col: 2;] c s ment rh send 
| In Hari Kishen Bhagat v, . Kashi.;Payshad Singh, {2% 
Ind. Cas. 674; 42 C. 876; 17 M.L,T. 115; 19 C W.N, 370; 
18 A.L.J; 228; 2 L.W. 219:21 O:L.J. 226) 28 M. L.J. 605; 
17 Bom. L. R. 426; (1916) M.WAN, 511; 421, AGRO) 
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the Judicial Committee only laid down that a thought- 
less reversioner should have a door of escape from 
an uncomfortable position rather than bind him down 
conclusively by the stringency of the equity brought 
~ about by his conduct. [p. 497, col. 2;] 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Masulipatam, in Appeal Suit No. 264 of 
1914, preferred against that of the 
Conrt of the Additional District Munsif, 
Masulipatam, in Original Suit No. 93 of 
1912. 

Mr. V. Bade for the Appellants. 

Mr. T. V. Venkatarama Aiyar, for the 
spondents, 


Re- 
JUDGMENT. 


SESHAGIRI Atyar, J.—Mr. Ramadoss has 
agaiu raised the question whether the consent 
of the next presumptive reversioner is con- 
clusive evidence of an alienation having been 
made by a widow for justifiable necessity. 
Be is justified in the state of the authorities in 
raising it. 

Speaking for myself, I.see no reason 
to re-consider my decision in Nachiappa 
Gounden v. Rangasamt Gounden (1). It is 
not because I am unwilling to go back upon 
my views' that 1 say this, but because the 
later pronouncements of the Judicial Com- 
mittee on the question are not in conflict 
with what I then said. Two decisions of 
that Tribunal have been quoted before us. 
In Hart Kisken Bhagat v. Kashi Parshad 
Singh (2) the expression “stringent equity” 
was used by the Board. A good deal of 
discussion has been directed to explain its 
meaning. It is said, that by these words 
the Judicial Committee intended to lay 
down that the consent rendered the traus- 
action unimpeachable. I am unable to 
accept this construction and to hold that the 
Privy Council intended to depart from the 
rule which until, Bajrangi Singh v. Manokar- 
nika Bakhsh Singh (3) was regarded by 
the Courts in India as having been enun- 
ciated by them, namely, that the consent 


(1) 26 Ind. Cas. 767; 28 M. L.J. 1; (1915) M. W. 
N. 58; 2 L., W. 69; 17 M. L. T. 87. (P. C.) 

(2) 27 Ind. Cas. 674; 42 C. 876; 17 M. L. T. 115; 19 
O. W. N. 870; 18 A. L. J, 223; 2 L. W. 219; 21. C. L. 
J. 225; 28 M. L. J, 565; 17 Bom. ‘L. R. 426; (1916) M. 
W. N. 511; 421. A. 64 (P. C.). ` 
(3) 30 A. 1: 12.C. W N. 74: 9 Bom. L. R. 1348 6 O. 
L, J. 766; 8 M. L. T. 1; 5 A. L, J. 1; 35 I. A. 1; 1T. M. 
L. J. 605; 11 O. C. 78 (P, G.) 
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-the property has 


is only presumptive evidence of the nezea- 
sity. 

The equity is stringent against the con- 
senting party because: the consent to a 
transaction by a widow at a time when 
the reversioner has only a spec successionis 
is sought to be used against him after 
vested in him. It is 
stringent also in the sense that an artificial 
value is sought to be given to conduct which 
ordinarily should only- have been under- 
stood as suggesting that the widow was 
justified in dealing with her own rights, 
but which is subsequently sought to be 
used to bind his own interests in the pro- 
perty. I do not think the words should 
be given any larger significance than what 
I have indicated. Reading Hari Kishen 
Bhagat v. Kashi Parshad Singh (2) once 
again, I am of opinion’ that the Judicial 
Committee only laid down that a thought- 
less  reversioner should have a _ door 
of escape from an uncomfortable position. 
Rather than bind himdown conclusively by 
the stringency of the equity brought about 
by his conduct, it wasintended to afford him 
an opportunity to rebut the presumption. 

In Har Chandi Lal.v. Sheoraj Singh (4) 
the Judicial Committee had not to consider 
the value of the consent, All that they 
said was a widow was competent to deal with 
the property, if there was consent. 

In my opinion, it is desirable that there 
should be some finality in this Court upon this 
vexed question. 

Mr. Ramadoss, not without cause, broadly 
hinted that an impression prevails that the 
result of appeals in such matters is dependent 
upon the luck of the party in securing a 
particular Bench to hear the case. He 
suggested a further reference to a Full 
Bench. But this is a matter on which 
the Privy Council should pronounce an 
authoritative opinion. I do not think any 
good would be served by referring the 
question once again to a Fall Bench. I 
should not be understood as merely counting 
beads; but I do not think 1 am wrong in 
saying that the weight of authority in 
Madras is in favour of the viow of the 


(4) 89 Ind. Cas. 348; 32 M. L. J. 241; 19 A.L. J. 
223; 1 P. L. W. 330: 5 L. W. 502; (1917) M. W. N 290; 
25 C. L. J. 216: 21 M. L. T. 292; 21 C. W.N. 763; 18 
Bom. L. R. 444; 39 4. 179 (P. C. 
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majority who Beard. Nachiappa Goundesn v. 
Rahgasami Gouadew (1). Since then Coutts 
Trotter ‘and Srinivasa Aiyangar, JJ., have 
given . their adhesion to that view: My 
learned brother Mr. Justice Napier is now 
inclined that way.’ Mr. .Justice Phillips 
ig .also. of the same opinion. On the other 
hand, Mr., Justice Sadasiva Aiyar has taken 
the view that the consent operates as an 
éstoppel. The learned Chief Justice was 
originally of that opinion; but I have not 
ibeen referred: to any case in which he 
has refused to ‘accept the opinion of the 
‘majority of “the 
understand . Mr. “Justice Abdur Rahim and 
Mr, Justice * ‘Ayling to have taken up the 
same unccmpromising. attitude as Mr. 
‘Justice Sadasiva Aiyar. In these circum- 
stances, -until the. Privy Council gives an 
'Quthoritative decision on the question, I 
-would -not be justified in not following the 
‘Full Bench. ruling: in Nachiappa Gounden v. 
‘Rarigasamt "Gounden. (1). 

‘I would; “therefore, ‘dismiss the second ap- 
“peal with costs. ~ 
: “NAPIBH, J.—I agree. In, South Indiam 
Export Co., Lid. v...Subbier (5) I expressed 
no decided’ opinion: on this point. I had 
“some doubt whether latest decision of the 
‘Privy Councilin Hari Kishen’ Bhagat v. Kashi 
IPershad Singh: :(2):' did not. indicate that in 
the view of the Board, there was an “equity”? 
‘arising out of the’ -consent and not merely 
‘evidence of necessity, thus carrying the 
matter further than was decided by them 
Yin Bijoy Gopal Mukerji .v. Grindra Nath 
* Mukerji, (6). That'case has: been considered 
«by other Benches of this Court as pointed out 
by. my learned brother, vide Malla Suriah 
"y. Suran » Naidu (7) and: Mulugu 
3I Kolayya- v. Mudigonda Ohandramowli Sastri 


48) and I am not prepared to differ from ' 


‘the conclusion arrived at by them, that the 
‘Board did not’ intend to lay down anything 


O, 20 Lnd, Cas. 957; 28M. La. J. 696; (1915) M, v. 


"^ (6) 23 Ind. Cas. 162; 27 M, L. J. 128,18 C. W. N. 
‘673; 12 A. L. J 71l; 19 0. L ÙJ 620; 16 Bom. L. R. 
425; 16 M. Te T, 68; 1L. W. 583; 41 0. 793; (1914) 
M, W, N. 430 

(7) 82 Ind. Cas. 993; 19 M. L. 'T. 239; 3. L, W. 278. 

“` (8)'86 Ind, Cas, 407; 31 M. L. J. a 20 M. L 7, 
1348; 4«L. W149; (1916) 2M. W. N. 187. 
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Full Bench. I do not 


- Shanbog, 
| Ravutiar v. 
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"more than in Bijoy ‘Gopal Mukerji v. Grindra, 
‘Nath, Mukerji (6). That. béing so I must 
‘accept, the decisions, that is only:a presump« 
tive evidence of justifiability and there. being: 
strong evidence that there was no, necessity 
the decision becomes one of fact and 
‘must be accepted in second appéal. | z 


Appeal dismissed, -- 
| VRP. 


MADRAS HIGH COURT. 
Civit MiscELLANEOUS APPEAL NO. 304 OF ^ 
1916. ` UR 
March 27,1917, i 

Present:—Mr. Justice Oldfield and 

Mr. Justice Bakewell. ` 

ARUMUGHA MUDALIAR—: B 
, RESPONDENT No. 2— APPELLANT 

versus’. a 


KRISHNASAMI NAICKEN— 


PETITIONER— RESPONDENT. 
- Estoppel by judgment— Perso not party io suit, 
whether car take advantage of judgment— Res. judicata 
— Decree, assignment . of- Assignment held invalid 
‘against certain creditors,- whether invalid generally— 
Creditor, one, whether can sue to set asile assignment. 

A obtained a decree for possession and mesne 
profits against B. He then assigned his.rights under 
the decree to 0. C executed the decree and realised 
a certain sum. D a creditor of A applied for payment 
io him of the amount standing to the credit of C. 
‘In a prior litigation between the assignéc and some 


other creditors of A it was held thatthe assignment was 


not binding upon the creditors as they, had attached 
the decree prior to its assignment in favour of C. D 
relied upon the judgment obtained in that case as 
establishing the rights ofall creditors generally, as 
against the assignment: 

° Held, that D could not rely upon the jadah 
obtained i in the previous litigation as deciding upon 
his rights also inasmuch as he was no party to ‘that 


“litigation and the judgment could not be taken to 


have adjudicated upon his rights. [p. 499, col. 2.] - 
One creditor cannot sue to cancel the assignment 


“of 2 decree on the ground that itis generally in 


fraud of all creditors. [p. 600, eol. 1.] 

Ishvar | "Twnappa Hegde v. Devar_ Venkappa 
27 B. 146; 5 Bom, L. R, 19;. Asan Kani 
Somasundaram Chettiar, | a M. .206; 
4 M. L. T. 66, followed, 

Appeal againstthe order of the Court of 


the Subordinate J udge, Mayavaram, in Exe- 


,sution Petition Revision No. 160 of 1918, in 
Original Suit No. 82 of- 1913. : 


Vol, XLII] 


Messrs. T. V. Muthukrishna Aiyar and 
S. Ramachandra Aiyar, for the Appellant. : 

Mr. R. Kuvpuswami Acyar, for the Respond- 
ent. 

JUDGMENT.—The appellant is assignee 
of a deoree in favour ‘of one Yogambal, in 
execution of which he realised Rs. 2,992.2-10, 
now in the lower Court. Respondent- 
petitioner in the lower' Court, however, at- 


tached the decree as Yogambal’s property . 


after the assignment and has applied for 
‘this amount in satisfaction of his own 
decree. The lower Court in the order under 
appeal allowed him to draw the balance 
remaining after payment to appellant of the 
amount still required to make up Rs. 2,230, 
that being the extent. to which it held the 
latter entitled to execute the decree under 
.his assignment. This order was passed with- 
‘out consideration of the merits on the ground 
that the assignment had been held invalid 
generally against Yogambal’s creditors, except 
as.to Rs. 2,230, in Exhibit C,a decision of 
this Court. .The question is whether Ex- 
hibit C has this effect, 


Yogambal’s decree, one for possession, pro- 
‘fits and costs, was assigned to appellant as a 
whole. At the date of Exhibit C only the 
"mount awarded as profits and costs prior 
io decree was recoverable, and the amount 
now in Court represents a.later award of 
. Bubsequent profits. Exhibit © dealt with 
‘appellant’s application for execution of the 
earlier part of the decres and the objections 
toit of some attaching creditors, other than 
respondent, whose claims as well as part of 
appellant’s were eventually satisfied from the 
amount then realised and who are not now 
before the Court. They objected that appel- 
lant's assignment, whioh was subsequent to 
their attachments, was. intended to. defeat 
them, and that he, therefore, was not entitled 
to execute. The effect of Exhibit C, as re- 
ference to ib and to the order drawn up 
shows, was'simply to reverse the order under 
.appeal, to refuse execution in toto and to re- 
mand appellant's execution petition for dis- 
posal in the light of the observations con- 
tained in.the judgments. Both judgments 
contained findings in favour of the validity 
of the then objecting ereditor's attachments; 
but they are not material at present. The 
material fact is that the lower Courts have 
treated the remainder of Ezhibit O, as estab- 
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lishing generally that (1) appellant’s assign- 
ment is valid against ‘any of Yogambal’s 


. oreditors only to an extent of Rs. 2,230, (2) 


the priority in time of appellant’s assignment 
over respondent’s attachment and even of his 
cause of action entitles the former tó no 
preference in the .distribution of the amount 
realised. rote f 

The objection to this reliance on Exhibit C 
is that it was not a decision between appellant 
and respondent nor any one representing the 
latter. For, apart from the fact that the 
creditors, who were parties to Exhibit .0, 
had all attached prior to appellant’s assign- 
ment, not (like respondent) after it, they did 


- not, as reference ‘to the record connected 


-with Exhibit C shows, object as representing 
the whole body of creditors. The application 
of Mxhibit C as a judgment estopping appel- 
lants, bas then been supported with refer- 
ence tothe principle enunciated in ‘Sayain 
Ramamoorthi Dhora v. Secretary of State 
.(1). But that principle rests, as pointed 
out by Coutts Trotter, J., in Suppa Bhattar 
v.  Suppu Sokkoya Bhattar (2), only on 
American authority and can, in.my opinion, 
easily be misapplied in the different circum- 
stances of this country. In the two cases 
cited it was applied, no doubt legitimately 
to previous’ direct adjudications on the right 
in dispute. It is inapplicable in the present 
case to Exhibit C, which is not.an adjudica- 
-tion on the right in dispute or even as regards 
.& part of the dispute in adjudication at 
all. i é 

The two positions, treated by- the lower 

Court as established by tixhibit © have a]- 
ready been stated; and it has been pointed 
out that, rightly or wrongly, the claims with 
which the Court dealt wera those of parti- 
cular creditors; and they had all attached 
before appellant’s assignment. It is in these 
circumstances impossible to treat the adjudi- 
cation on their rights as one also on that 
of respondent against whom appellant may 
be able to make good new contentions such as 
those in paragraph 3of his memorandum 
of objections in connection with the priority 
of his assignment, not only to respondent’s 
attachment, but also (as the records show) 


19 Ind Cas. 656; 36 M. 141; 24 M, L. J. 469. 
2) 39 Ind. Cas 962; 29 M. L. J. 058; 18 M. L. T, 
402; (1916, M, wW. N, 829; 2 L. W. 1005, 
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even to his cause of' action or those iu para- 
graph 6 regarding the collusive nature of 
the decree, under which the attachment was 
made. Those matters were not and could 
not have been submitted to the Court, when 
Yixhibit C was passed; and it cannot be 
treated as concluding the present parties in 


"respect of them. 


The second point, which the lower Court 
accepted Exhibit O as deciding, the method, 
in which the amount then expected to be 
realised should be distributed, is, moreover, 
in fact dealt with only by one learned Judge, 
the other confining himself absolutely to a 
discussion ‘of the objéctions to the validity of 
the attachments then in question, a matter 
now irrelevant, and to an expression of con- 
currence in the order for remand and re-hear- 
ing of appellant’s execution petition; and as- 
cordingly, whilst the observations of one 
learned Judge, which are in question, were 
entitled to the respectful consideration of 
the lower Court in the proceeding in which 
they were made, they cannot be regarded as 
partof the Court's adjudication on it or as 
an adjudication binding on the lower Court 
in other proceedings. 

. Bxhibit C thus affording no ground of de- 
cision, the question is whether respondent is 
entitled to an enquiry into or a favourable 
order on the merits of his claim in these 
proceedings. He can establish that claim 
only by showing that the decree was Yogam- 
bal’s property and could be attached by him 
as such, That is in accordance with his 
contentions that the assignment of it to ap- 
pellant was voidable at his instance as intended 
to defeat him amongst other oreditors. But 
he can put forward such a plea only as repre- 
senting the creditors as à body. Ishvar Tim- 
appa Hegde v. Devar Venkappa Shanbog (3) 
and Asan Kani Ravuttar v. Somasundaram Chet- 
tiar (4). And he does not profess to represent 


. them nor could he do so in an enquiry, such 


ás the present, under section 47 of the Code 
of Civil Procedure. In these circumstances 
he is nov entitled toa remand. The lower 
Court’s order -is, therefore, set aside and 
respondent’s petition is dismissed with costs 
in both Courts. 
Appeal allowed; 
Petition dismissed. 


v. R. P. 
(3) 27 B. 146; 6 Bom. L. R, 19, 
(4) 81 M. 206; £ M. L. T. 66. 
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. CALCUTTA HIGH COURT. 
APPEAL FROM ORIYINAL DgcgREE No. 499 or 
1913. 

February 28, 1917. 
Present: — Mr. Justice Fletcher and 
Mr. Justice Richardson. 
AMAR KRISHNA SHAHA— DzrzNDiNr— 
APPELLANT 
versus 


ABDUL JALEL MIYAN AND OTHERS— 


PLAINTIFF3— RESPONDENTS. 

Revenue Sale Law (Act XI of 1869) —Taluk, sale of, 
for default in payment of revenue —8Sale set axide—Pur- 
chaser, whether liable for mesne profits —Oaveat emptor, 
vule of, applicability of, to revenue sales. 

The proprietor of a Noabad taluk sent by a 
revenue money order on the 13th May 191!, the 
instalment of the revenue payable on the 25th of 
that month. The money was received in the Collec- 
torate onthe 15th May, ten days before the due date, 
but it was not credited on the ground that there 
was a slight error in the description and number of 
the taluk as given in the revenue money order. The 
taluk was sold under the provisions of the Revenue 
Sale Law on the 22nd August 1911 for default in the 
payment of the May iustalment of tho year: 

Held, that the sale was not valid sale, the pay- 
ment of tlie May instalment having been made by 
the proprietor and the money having been received 
by the Uollector before the due dato, although .for 
the want of making proper enquiries the officers 
in the Collectorate were not aware in respect of 
which taluk the-payment had been made and, there- 
fore, could not credit the payment to the taluk i in 
question. [p 501, col. 2; p 502, col. 1.] 

The rule of caveat emptor does not apply to sales 
made for Government revenue. |p. 502, col, 1.] 

When a sale under the provisions of the Revenue | 
Sale Law is sct aside by a suit the purchaser has to 
give back tothe proprietor the.property purchased 
together with mesne prolits and the costs of the 
suit [p. 502, col. 1.] 

Appeal against the desree of. the Sub. 
ordinate Judge, lst Court of Zillah Onie, 
dated the 27th August 19.3. 

FAOTS appear from the judgment. 

Babu Jegesh Chandra. Roy, (with him Babus 
Kshitish Chandra Sen, Ohandra Sekhar Sen, and 
Bhagirath Ohandra Das), for the Appellant. — 
The taluk was not correctly described in the 
money-order form. There were mistakes in the 
name of the taluk and the number borne by it. 
The amlas of the Collectorate were justified 
in acting upon the specification of the 
taluk given by the defaulter in the money 
order chalan. It was not incumbent upon 
the amlas to find out by search or enquiry 
for what taluk the payment was really 
made. ‘They were justified in crediting the 
amount to the &ecouní of . the disputed 


taluk as prima facie there was no. payment 
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for it. It is no part of their duty to 
ascertain or compare if any mistake has 
been committed by the defaulting proprietor 
in' the specification of the taluk given in 
his own chalan or money order, The taluk 
was justly shown to be in arrears and it 
was in arrears, and the sale being a per- 
fectly valid and legal sale is not liable to 
be set aside. 

As regards mesne profits, the Court below 
was wrong in allowing any mesne profits 
io the defaulter. The appellant was a 
bona fide purchaser for value at a revenue 
sale and he should not, on any acccunt, 
be made liable for any mesne profits. 

Moulvi A, K. Fazlul Hag with him Babu 
Charu Chandra Sen, for the Respondents.— 
The money haying reached the Collectorate in 
due time the /aluk was actually not in 
arrears though the revenue was not credit- 
ed to the account of the taluk owing to the 
negligence of the officers of the Collectorate. 
Credit or no credit, money due for the 
kist being with the Collector the sale was 
illegal. , 
iesu JUDGMENT. 

FrLETOHER, J.— This is an appeal by the 
defendant from a judgment of the learned 
Subordinate Judge of Chittagong, dated the 
27th August 1913, The plaintiffs who 
were the owners of a certain taluk brought 
the suit to set aside a sale that had 
been made of their taluk on the 22nd 
August 1911 for arrears of Government 


revenue under Act XI of 1859 and Act 
VII of 1868. The plaintiffs’ taluk .was 
Noabad Taluk. Fateh Ali bearing Tauzi 


1408 
No. 
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Government revenue asséssed on the taluk 
was a sùm of Rs. 30 only payable by 
two instalments namely, an instalment of 
Hs, 18-12-0 payable on the 25th of 
February every year and an instalment 
of Hs. 11.4.0 payable cn the 25th 
of May every year. The sale which was 
made by the Government under the pro- 
visions of the Revenue Sale Law was made 


on the 22nd August 1911 and it was 
purported to be made for default in the 
payment of the May instalment of the 


same year. The evidence establishes it 
conclusively that on the 13th May 1911 


INDIAN OASHS, 


of the Chittagong Collectorate. The- 
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one Lalit Mohan Mukerjee who was the 
agent of the plaintiffs sent through post 
by money order which is called revenue 
money order the sum of Rs. 11-4-0 
(that being the iristalment of the revenue 
payable on the 25th of May of that year) 
to the Collector. The money was received 
by the Collectorate on the 15th May 1911 
ten days before the due date; but it was 
noi credited to the plaintiffs on. two grounds 
namely that the #aluk was described as 
Fateh Ali Nazir and that the number of 
the taluk as given contained a slight error. 
But the evidence of the clerk of the Sadar 
Khas Mahal was that the money was received 
that he did not know in respect of what 
taluk it had been paid, and that, therefore, the 
amount was not eredited to the plaintiffs. 
That is a common fact and the subsequent 
letters to the Postmaster at Fatikoherry writ- 
ten by Lalit Mohan and the certificate granted 
by the Postmaster are uct material because 
there is evidence that without doubt the 
instalment was received in the Collectorate 
on the 15th May 1911. The evidence seems to 
establish that the clerk of the Sadar Khas 
Mahal could have found out by reasonable 
enquiry in’respect of what teluk the pay- 
ment of Government revenue had been 
made, There were only two taluks bearing 
the name of Fateh Ali registered in the 
Collectorate. One bore a Government revenue 
of Rs. 2, so the payment obviously could 
npt have been in respect of that taluk. 
The other taluk bearing the name of Fateh 
Ali was the plaintiffs’ taluk and any reason- 
able enquiry between the 15th May and the 
date of the sale would have shown in respect 
of what éalek the money had been sent 
to the Collector. It is said that the number 
of the taluk as given was slightly wrong. 
But that could have been within the length 
of time that elapsed between the 15th 
May and the date of the sale easily checked 
even if there were a thousand and odd 
mahals registered in the Collectorate, Ib 
has been laid down more than once that 
these powers the Government have of 
selling a property for default of the pay- 
ment of Government revenne are stringent 
powers and san only be exercised when 
the cases mentioned in the Act have actually 
ocsurred. The payment having been made 
by the plaintiffs and the money having 
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been received’. by. the Collector although: 


for.the want of making. proper - enquiries: 


the officers in the Collectorate were not 
&w&re:in: respect of which taluk the pay- 
ment had been made, the Government clearly 
was not. entitled to sell the plaintiffs’ 
taluk, -I agree in the sonelusion of the 
léarned -Subordinate Judge that the sale 
of. the: plaintiffs’ taluk to the defendant 
was not a valid sale. Then the defendant 
says that he having bought the property 
worth Rs. 6,000, for Rs. 1,650, it is bard 
to make him liable to pay mesne profits 
and the- costs of the suit. I donot agree 
that caveat emptor applies to sales made for 
Government revenue and the defendant 
made the purchase with all the benefit 
and all the. burden. If the sale had been 
supported he would have been the fortunate 
possessor of a property worth Rs. 6,000 
for the sum of Rs. 1,650 only. When the 
contrary ‘happens and the sale is set aside 
he -becomes the unfortunate loser of the 
property which he has got to give’ back 
to the plaintiff together with mesne profits 
and the costs of the suit. I agree in the 
contlusion arrived at by the learned Judge 
of the Court below. The present. appeal, 
therefore, fails and must be dismissed with 
costs, - 

_ RICHARDSON, J,—I agree with the learned 
Subordinate Judge that the sale should 
be set aside: and-’acsept his : reasonings. 
The Rppesli is dismissed with costs. - 

uod Appeal dismissed, 


tes 
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MADRAS HIGH COURT. 
p Revision Petition No. 413 or 1916.. 
April 17, 1917. 
an Te Mr; Jnstice Seshagiri Aiyar; 
“Baja. RAJESWARA MUTHURAMA- 
a MINGA SETHUPATHI—P.aiNTiFE— 
s -~ PETITIONER 
versus 
i MAHALIN GA RAJU AND ANOTHER — 


. DurenDanTs— RESPONDENTS. 
“Madras Local Boards Act (V of 1884), s. 73— Road- 
cess paid by landlord—Tenant, liability of, to puy half, 
ngtwre.af— Madras Estates Lond Act (I of 1908), s. 3 
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el-11—Rent—Obligation to pay cese, aphekher am the 
nature” of vent, Bintutory liabi lity,.. limitation. , for, 
enforcement of —Limitation Act IK of 1908), 8 Sch, I, Apt 
61, applicability of. 

- the obligation on the part of a tenant to pay half 
of the road-cess paid by the landlord is not a common: 
law duty but a statutory liability arising under 
section 78 of the Local Boards Act, and thè paymént, 
of the same is in the nature of rent: (p 508; col; 1.) 


. t A guit to.recover the moiety of the cess -paid -by 


the Jandlord from the tenant is governed by. Article! 
61, Schedule I of the Limitation Act. [p. 504, col. 1.]. 

President of the Municipal Commission, Guntur v. 
Srikakulapu Padmarazu, 8 M. 124; 1'1nd. Deo. (N. &.Y 
644; Nilukanta v. - Imamsuhib, 16. M. 361; 3: M. L. J.: 
134; 8 Ind. Dec. (x. s.) 958; dMohidebm Ibrahim v. 
Muhamed Meera Levvai, 17. Ind. Cas. 437; 23. M.L. J. 
487; 12 M. L. T. 481; (1912) M. W. N. 1180, dis. 
tinguished, 

' The tenant is bound to pay the cess along with 
the rent and the landlord is entitled to exercise all 
the provisions of the Madras Estates Land Act in the 
collection thereof, [p. 503, col. 1.] 

A statutory liability will be governed by the same” 
specific Arti¢les of the Limitation Act as a common! 


. Jaw liability if only the words of the Articles, are: 


capable of covering it. (p. 503, col. 1 & 2.] 
Secretary of State v." Guru Proshad Dhur, 20 C. 51 
(F. B.); 10 Ind. Deo. (N. s.) 35, dissented from, “2 
- Ramakrishna. Aygar v. Subrahmonia dS 29 M? 
305, followed. 


Petition, under section 25 of Act IX of ` 
1887, praying the High Court’ to revise 
the desiee of the Court of the District 
Munsif, Paramakudi, in Small Canse Suit: 
No. 10£5 of 1915. 

Messrs. L. A, Govindaraghavá | Adyar, “and 
R, Krishnamachariar, for the Petitioner.. 


Mr. T. M. Krishnaswami Aivar (avis 
curiae), for-the’ Respondents, - 


' JUDGMENT. — The ose is oné |f frs 
impression, but as the arguments have been 
addressed to me fully on the points arising 
for decision, I do not think that any 
useful purpose will be served by reserving 
my decision in this case. The suit was 
brought by a landholder to recover the 
road-cess paid by him for two faslis,' A 
decree was passed for half of the road-cass 
paid in Fasli 1322,’ As regards the other half, 
the - lower Court held that the landholder 
himself was bound to pay it, :As regards Fasli 
1321, the District Munsif held that the olain 
for half of the cess payable to the landholder 
was barred by limitation. In this "Court 
Mr. L. A. Govindaraghava Aiyar does. not 
ólaim that the whole of the road-cess .was 
payable by the tenant, but confined. the 
olaim to half of the cess paid by his ‘client. 
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The, only question for decision is whether 
the lower Court is right in the view that 
the, payment made ‘irr 1321 by the landlord 
cannot “be recovered as it is barred by 
limitation. Before proceeding further I 
must- express; my ‘indebtedness to- Mr, T.: M. 
Krishnaswami -kiyar^-for--the- very able 
manner in which he has assisted me in 
this” ease on behalf of the counter-petitioner 
who ‘has mot: “been represented -in -this 
Court. 

"There are three ‘points for "consideration. 
The. first point is how does the obligation 
to pay the road-cess by the tenant arise? 
l'agree with Mr. Govindaraghava Aiyar 
that it is under the Act that the obliga-' 
tion. arises. lt is.not a common law duty. 
It is true that. in the. definition. cof ‘rent’: 
given in section 3, clause 11 of the Estates! 
Land ‘Aot;..any lócal . tax or cess "payable 
is' included but the proportion to. be ‘paid’ 
by the: tenant: is fixed -only by: the Local 
Boards Act. I musttake it that the liability: 
tó pay half of the cess is created. by that 
Abi; it is not by virtue of the Estates Land: 
Act that the laridholder is entitled to- 
claim ‘although he is entitled -to-task ori 
the. local ‘cess to the rent due from the 


tenant. The next question is- -what 
is the nature of the payment to be 
made. There canbe no doubt that it is in 


the nature of rent. The definition to which 
I have already referred shows that the 
tenant is bound to pay the cess along with 
the rent and the landlord is entitled to 
exercise all the provisions of the Act in 
the collection of it. Under the Estates Land 
Act, a limitation of three years is fixed 
for the collection of the rent including the 
. road-cess.’ "Under the general Limitation Act, 
there is only a limitation of three years. 
Although the suit is for arrears of the 
local cess, I have very little doubt -that 
the nature of the liability on the part of 
the tenant is of the same character as if he 
were called upon to pay rent on his holding: 


. The last question which is of considerable 
importance relates to limitation. The broad 
proposition was advanced by Mr. L. A. 
Govindaraghava Aiyar . that wherever there 
is a statutory liability to paya certain sum 
of money, the residuary Article 120 should 
apply to it and not the specific articles 
dealing with the questions and he relied 
upon the observations of Petheram, C. J., 


in Secretary of State v. Guru Proshad Dhur 
(1), in support of his position. In Secretary 
of State v. Guru Proshad Dhur (1), the. suit: 
was to recover the surplus of sale. proceeds- 
from the -Becretary- of- State who ‘had sold tha 
holdiñg for arreará.of revenue, :The-learned 
Judgés who . constituted: «the. Full -.Benob;. 
came tü^the-conolüsion ^ that: the: Seotetary 
of State was not. a trustee and that Artidle’ 
62 has no application. Chief Justice Petheram 
says that- “the Limitation Act does not pres- 
cribe any period of limitation for money due 
under a statutory liability to pay it, so the 
suit is, I think, within Article 120.” 
With all respect I am unable to see why 
a statutory liability should not bring a 
claim under the specific articles if otherwise 
the words “are capable of covering . it. In 
the present case, as- was pointed out by 
Mr. Krishnaswami Aiyar, I think that 
Article 61 is applicable. Under that Article, 
money must.have been paid by the plaintiff 
for the defendant; - Mr. Govindaraghava 
Aiyar contended that as the defendant, was 
not bound to pay to the Government, this 
article has-no application. - I ‘am unable 
to follow this argument. Under section 73 
of the Local Boards: Act, the landlord is 
given the power under the second proviso 
to recover from the tenant one half of the 
amount payable in respect of tha land 
occupied by the tenant. As I have said 
at the outset, it is under this statutory 
liability that the plaintiff seeks to recover 
the amount. Section 76 makes it incumbent 
upon the tenant to pay the rent to the 
landlord. Otherwise I see no provision in 
the Estates Land Act or the Local Boards 
Act which compels the tenant to pay the 
local cess to the landlord. If the amonnt 
is payable by the tenant, I am clear that 
Article 61 of the Limitation Aot would 
cover the case. 

I am supported in the view I have 
takeu by the case cited by Mr. Krishnaswami 
Aiyar which was decided in this Court, namely 
Ramakrishna Ayyar v. Subrahmania Ayyen 
(2). In that case, it was held that money 
payable ubderthe obligation created by the 
Transfer of Property Act would fall under 
Article 132 of the Limitation Act. It was 
clearly a case of statutory liabilities. If Pethe- 


1) 20 C. 61; 10 Ind. Deo, (x. s.) 36, 
(2) 29 M. 305, - 
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rani, Chief Justice's observations are followed, 


the decision in the: Madras case must hold. 


that; Article 132 has uo application and that 
Article 120 applies. As I said before, I am 
unable to follow the reasoning of the learned 
Ghief Justice that all cases of statutory 
liabilities should be relegated to the residuary 
Artiole. The cases quoted by Mr. Govinda- 
raghava Aiyar are distinguishable. President of 
the MunicipalOommission, Guntur v. Srikakulapu 
Padmarazu (3) was a suit by the President 
of a Municipality to recover a tax. There is ne 
Article of the Limitation Act which could ap- 
ply to such a suit as that; and, therefore, it was 
held that the residuary Article applied. As 
regards Nilakanta v. Imamsahib. (4) and 
Mohideen Ibruhim v. Mahamed Meera Levvat 
(5), they were cases where a Court purchaser 
whose purchase had been annulled sought to 
recover the money deposited by him. Neither 
Article 61 nor Article 62 could apply to such 
a case and, therefore, the residuary Article 1:0 
was applied. Unichaman v. Ahmed hutti Kayi 
(6) has no application at all because that 
was. under a registered contract and there 
was an implied obligation and it was held 
that the rule of, six \years’ limitation 
applied. My conclusion, therefore, is that 
the proper Article applicable to the suit is 
Article 61, and that the lower Court is right in 
holding that the payment made in fasli 1321 
is barred by limitation. Therefore this 
petition must be dismissed. 
Petition dismissed. 


Y. R.P. 
(3) 3 M. 124; 1 Ind. Dec. (x. s.) 644. 
(4) 16 M. 361; 3 M. L. J. 184; 5 Ind, Dec. (N. s.) 
958. f 
(5) 17 Ind. Cas. 437; 23 M. L.J. 487; 12 M. L. T. 
481; (1912) M. W. N. 1130. 
z e 21M. 242; 8 M. L. J. 81; 7 Ind. Dec. (xN. s.) 
27, 
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MADRAS HIGH COURT.. 
L&rrERs Parent APPEAL No.. 222 or 1916. 
February 26, 1917. 

Present; —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer, 

K. RAMALINGA ANNAVI— RESPONDENT 

| No. 1—APPELLAXT 
versus : 
NARAYANA ANNAVI AND OTHERS~- - 
Responpents Nos. 2 vo 4—PETITIONERS— 


RESPONDENTS. 

Limitation Act (1X of 1903), s. 12—Review— Time 
spent in obtaining copy of judgment, whether can be 
cacluded—Limitation— Civil Procedure Code (Act V of 
1908), O. XLVI, r. 3. 

In computing tho period of limitation within which 
an application for review must bo flled the time 
spent in obtaining a copy of the judgment sought to 
be reviewed must be deducted, thongh the copy is 
nob required by law to be filed with the review 
application. S 

Wajid Ali Shah v. Nawal Kishore, 1] A. 213; 
A. W. N. (1895) 61; 8 Ind. Dec. (N: s.) 461; 
Gangadhar Karmakar v. Shekhnrbasinis Dasya, 35 Ind. 
Cas. 345; 24 C. L. J. 235; z0 C. W. N. 967, relied 
npon. 

Appeal, under clause 15 of the Letters 
Patent against the judgment of Mr. 


` Justice Oldfield, in Civil Miscellaneous Peti- 


tion No. 3750 of 1915, for review 
of the judgment of the High Court in 
Appeal Suit No. 89 of 1913, reported as 36 
Ind. Cas. 428, presented against the decree 
of the Court of the Subordinate Judge of 
Tinnevelly, in Original Suit No. 10 of 1910. 
. Mr. K. Jagannadha Aiycr, for the Appellant. 

Messrs. S, Romaswamt Atyer, T. M. Rama- 
swami Adyar and S. Anantharama Atyar, for 
the respondents. 

JUDGMENT.—Following Wajid Al. Shah 
v. Nawal Kishore (1) and Gangadhar Karmakar 
v. Shekharbasini Dasya (2) we hold that the 
time for obtaining a copy of the judgment 
sought to be reviewed should be deducted 
though the copy is not required by lawto 
be fled with the review application, The. 
cases of this Court cited on appellant’s be- 
half do nòt deal directly with that portion of 
section 12 of the Limitation Act which applies 
to review applications under the Civil 
Procedure Code and the inferences which 
the appellant’s learned Vakil wishes us to 


(1) 17 A. 213; A. W. N. (1895) 61; 8. Ind. Dec. 
(N. s.) 461. : 2 A . 

(2) 35 Ind. Cas. 848; 24 C. L. J. 235; 20 C. W. N, 
967. f - 
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draw as logically following from dicta 
(partly obiter), found in those decisions 
which deal with appeals allowed under the 
provisions of special Acts cannot ovérride 
the plain language of section 12 of the.Limit- 
ation Aet. . 

“The Letters Patent Appeal is. dismissed 
with costs of respondents Nos. 1 to 3. 

Appeal dismissed. 
VRP. 


t ` 


MADRAS HIGH COURT. 
APPEAJ, AGAINST ORDER No. 224 or 1916. 
AND 
Cim Revision Petition No. 
July 30, 19:7. 
"Present: :—Mr. Justice Ahdur Rahim and 
Mr. Justice Kumaraswami Sastri. 
T. KRISHNAMURTHI IYER—PETITIONER 
— APPELLANT 
versus 
PARVATHI AMMAL— DEFENDANT— 


RESPONDENT, 

Guardians and Wards Act (VIII of 1890), ss. 7, 39— 
"Instrument", meaning of—Guavdian appomted under 
decree of Court — Jurisdiction of Court to act under s. 
%—Order appointing guardian, effect of. 

The word “instrument” in section 39 of the 
Guardians and Wards Act must he confined to 
"instruments ejusdem generis with a Will and it does 
not cover a decree of Court embodying a compromise. 

Bai Harkor v. Bat Shangar, 18 B. 875; 9 Ind. Dec. 
(x. s.) 758, followed. 

"Under section 7 of the Guardians and Wards Act 
if'the Court is satisfied that it is for the welfare of a 
minor.that an order should be made appointing a 
guardian of his person or property or both, it can 
do so, and the result of suchan order is to remove 
by implication , any guardian who has not been 
appointed in any of the ways mentioned in section 39 
of the Act. 

Appeal against, and Civil Revision Potition 


under section 115 of Act V of 1908 to revise, 


929 or 1916. 


the order ot the District Court, Tanjore, 
in Original Petition No. 646 of 1915. 

Mr. T. V. Muthukrishna Atyar, for the 
Appellant. i 
.Messrs. S. Varadachariar and K. R. 


Narayanasa mi ÁAcyar, for the Respondent. 
JUDGMENT.—The appellant put in a 
petition under sectioas 7, and 39 of Act ViIT 
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of 1890. So far as the application under 
section 39 is concerned we think the facts of 
the case reported in Bat Harkor v, Bai 
Shangar (1) are exactly similar to those 
of the present case and the ruling of Sir 
Charles Sargent, C. J., in that case was that 
the word “instrument” in section 39 must 


-be confined to instruments ejusdem generis 


with a Will, and” it does not cover a 
decree of Court embodying a compromise. 
We think that this interpretation is correct. 
But under section 7 which was not noticed by 
the learned District Judge if the Court 
was satisfied that it is for the welfare of 
a minor that an order should be made 
appointing a guardian of his person or 
property or both, it could do 'so and the 
result of such an order would be removal 
by implication of any guardian who. has 
not been appointed in auy of the ways 
mentioned in section 39, There being no 


guardian appointed by the Court or by 
Will or by any other instrument, the 
peutioner was entitled to ask the Court 


to appoint a guardian of the person and 
property of the minor. 

It is contended by the learned Pleader 
for the respondent that the main proper- . 
ties mentioned in the petition for the 
‘appointment of a guardian do not belong 
to the minor, but belong to the respondent 
herself under the terms of the compromise 
deeree. It is not for us at this stage to 
express any opinion on this:point, Thelower 
Court will deal with the question if it be 
necessary, when properly disposing of the 
applization made by the appellant. 

We set aside the order of thé' learned 
District Judge and direct that the petition 
be disposed of according to law. Obst- 
will abide the result. x 

No order is necessary on Civil Revision 
Petition 929 of 1916, 

Appeal allowed ; Oase sent back. 

VRP. 


(1) 18 B, 376; 9 Ind. Dec. (N. s.) 758. = 
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ABHOYA OHARAN GHOSH:¥. BAJ KUMAR GHOSH, 


'".QALOUTTA HIGH COURT. 

" Ross Nisi No. 501 or 1917. ` 
< 77 7 July 13, 1917. - 

Prejénti— = Justice Sir Charles William. Ohitty, 
SX Em, ‘and Mr. Justice Beachoroft. 





fee '-—PETITIONERŠ—ÅPPELLANTS 
EVO RU versus” `! E 
* RAT KUMAR GHOSH anp otHERS— 
- OpposiTe-PARTIES— RESPONDENTS. . 
ddr heard. after- death of respondent—Re-hearing- 
impresence of representatives of Peceased after appeal 
preferred to High Court x Pri ocedure. 
.An application made to the lower Appellate Court 
to re-hear án appeal as against the heirs and logal 


representatives ' of a deceased respondent after sub-.: 
HE them in the place of that respondent, on , 


ground , fhat he had died shortly before the 


heating of the ‘appeal in that’ Court, was refused by^ 
. 8 to show cause why substitution should not 


that Court on thè ground that the application: was 

one for review which that Court had. no jurisdiction 
oeren inasmuch as an appeal against its decision had . 

been prefe ed,to and was pending in the High Court: 
Held the 


appeal against, the deceased respondent, which took, 
placeon the date of his death, ought to be set aside, 


then it should have set it aside and brought the ' 
representatives of the deceased on the record and : 


rd-hóard the ‘appeal'as far as they were concerned, in 
their presenge.., -[p. 506, col. 1.] 
vRule-against the order of the Court of the 


Sgh- Judge, . da Appeal No. 502 of. 


19154: 


"ik oT On 16th April 1914 the peti- 
tigners , instituted a Suit No. 945 of 1914 
out; of, whjch thé. present appeal has arisen in 
the. Munsif’s Court for & déclaration of their 
right of way over a Certain: road aud for a 
p rmanent injunction against the defendants, 
T è defendant No. 8 Amar Chand ‘Dutt filed 
his “written: statement on 96th: June 1914. 


The "petitioners' suit was dismissed by the 
Munsif on 30th June 1915. They. &ppealed ` 
to the District Judge on 9th August 1915., 


making the said defendant No. 8 Amar Chand 
Dutt, ‘respondent atid notice òf the appeal 
was served on defendant No. 8 on 3rd 
September 1915. The appeal was dismissed 
by the Subordinate Judge of Dacca who 
heard the appeal on 27th July 1916 and 
-the decree of the Subordinate Judge con- 
tained the name of defendant No. 8 as 
respondent No. 8. The petitioners prefer- 
red an appeal to the High Court on 30th 
- August 1916 including defendant No. 8 Amar 
Chand Dutt among otherdefendants. The 
appeal being admitted under Order XLI, rule 


. 
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ABAOYA CHARAN. GHOSH aw» ormens - ed wnserved owing io Wis deab 


the lower Appellate Court sHould have ^ 
entertained ihe application and if it ‘found on the ` 
métits of that application that the abatement of the’ 


(1917. 
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1L 'Civil Procedure Code, the serving peon / 


` went to the residence of the. said’ defend- * 


ant-respondent No. 8 for: ‘service ‘of notice" . 
of ‘the appeal upon him ‘and the notice was.“ 
It 2 
transpired on enquiry that the said. ‘Amar * 


; Chand Dutt died shortly before thé hearing | 
"* of the appeal’ by the lower Appellate’ Court; 
But^as the nare of the said Amar Chand 


Dutt (defendant No. S) appeared in tlie 
decree of the lower Appellate Court. the 
petitioners applied to the learned Subordi- 
nate Judge for bringing the heirs of the 
deceased defendant. No. 8 on; the record 
of the appeal and for passing a decree in 
their presence. Notice was issued upon the 
heirs of the said deceased respondent No. 


be made. The heirs objected on 21st May 
1917 on thé ground that respondent No. 
8 had died in September 1915 and that 
the lower Appellate Court had no jurisdic- 
tion to entertain the application as the case 
was pending in the High Court. The 
learned ‘Subordinate Judge rejected the.., 
application on 22nd May 1917. The ‘peti-* 
tioners moved their Lordships against the 
rejection of the application by the Sub- Judge 
and obtained the present, Rule; ` 


"Dr. Sarat Chander Basak and Babu Bèpih , 
Ohunder Bose, for the Petitioners. . 

Babu Manmatha Nath Mukherjee, for the; 
Opposite Party.. 


.JUDGMENT.—In this case an DE 
was filed in, the Court of the Sobordinate ` 
Judge against a decision of the Munaif on. 
9th August 1915. In September 1915 ‘defend. ' 
ant- No. 8 Amar .Ohaud Dutt died... No: 
substitution was made of his heirs. "The: 
appeal was,heard in July 1916: and;* on! 
27th-July, the lower Appellate Court’s -degree 
was-passed. . Against that decision an appeal. 
was filed in this Court on 30th Augu 
19.6 with the rame "f. defendant :No,^8 
as a party. The appellants say that they - 
came to know of the defendant No. 8s 
death on 10th February 1917 when an: 
attempt was made to serve the notices of 
the appeal. An application was made tof. 
the lower Appellate Court to re-hear the 
appeal against the heirs and legal represent- 
atives of defendant No. 8 on ‘the ground 
that the ‘latter’ had died shortly before the. 
hearing of the appeal in that Court. The 
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learned Subordinate .Judge declined to 
entertain the application regarding it as one 
for review and considering that the case. 
being under appeal to this Court he had 
no jurisdiction to go into that question. 
We think that the learned Subordinate 
Judge was in error and that he should 
have-entertained the application to substitute 
the ‘heirs of .defendant No: 8 on its merits. 
If he found on the merits of that applica- 
tion, that the abatement against the defend-.- 
ant No. 8,. which took place on the date 
of his:death, ought to be-set aside then 
he.should have set it aside and brought 
the representatives of the deceased on the 
record and re-heard the appeal so far as 
they were concerned in their presence. We 
think that that is what ought now to be 
done. It will, of course, be open to the 
learned Subordinate Judge to decide whe- 
ther the. abatement should be set aside or 
not on the. merits of the application. The 
Rule is ascordingly made absolute. We make 
no order as to costs. ; m 

` Let. the record be sent down at once. 
and. Jet the Subordinate Judge be requested 
to dispose of the matter as early as possible 
in order not to delay the hearing of the 
appeal in this Court. . , 4 
É . Rule made absolute, 





* MADRAS HIGH COURT. 
Avi, Revision Perros No, 1202-0r 1916, 
eos l July 17, 1917. . ] 
-  , Present:—Mr. Justice Phillips. 
< MURUGAPPA CHETTIA R— DECREE- 
"c ~ HOLDER—-PETITIONER 2 
ü : MES versus D 
PALANIYAPPA CHETTY—Responpent. 
+ Ciuil Procedure Code, (Act V of 1908), O. XXI, v. 89, 
s.78—Money paid into Court for payment to decree. 
holder, whether assets—Rateable distribution. 

Money paid into Court under Order XXI, rule 89, 
of the Civil Procedure ode for payment to the 
deoree-holder, is money paid in for a specific purpose 

is not “assets realised in, execution” available 
for rateable distribution under ` section 73° of tho 
Code. . di 
Hari Saha v. Faizlar Rahman, 18 Ind. Cas, 839; 40 
0. 619; 17 C. W. N. 636; 18 C. L. J. 144; Sorabji v. Kala 
Raghunath, 12 Ind. Cas. 911; 36 B.166;. 13 Bom. iL. 
R. 1193; Kasthuri Aiyangar v. Arunachelam Chettiar, 
34Ind, Oas. 360; (1916) 1 M. W. N. 196 at p. 196, 
relied upon. 

Petition, under section 25 of Act IX pf 
1887, praying the High Court. to revise 
the order of the Court of the Subordinate 
Judge of Triohinopoly in Civil Miscellaneous 
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Petition No. 875 of 1916, in S. C. No. 609 
of 1915. . 
Mr. K; Bashyam Atyangar; for the Peti- 
tioner. : : 
JUDGMENT.— Under Order XXI, rule 89 
the money paid into Court is (a) a ‘sum 
for. payment to the purchaser and (b) a 
sum for payment to tlie deoreó.holder, It 
is contended for petitioner that the Subordi- 
nate Judge is wrong in holding fbat the latter 
sum is available for rateable distribution. 
The only quéstion is ‘whether the money 
paid' into Court for payment to the deeree- 
holder can be deemed to be "assets held hy 
the Court” within the meaning of section 
73 of the- Code of Civil Procedure. In 
Hari Saha v. Faizlar Rahman (1) it has 
been held that it cannot „and in Sorabjt 
v, Kala. Raghunath (2), it has been held that 
money paid under Order X XI, rule 55, to set 
aside an attachment is not available for 
rateable distribution.’ The existence of a 
practice to the contrary in Madras alleged 
by the Subordinate Judge does not appear 
to be supported by any reported cases and the 
Subordinate Judge must apparently have 
relied on ‘his -personal knowledge of the 
practice. However in Kasthuri Atyangar v. 
Arunachelam Chettiar (3), a Bench of this 
Court remarked that if a payment. had 
been made under section 810A. of the 
Civil Procedure Code of 1889 (correspond 
ing to Order XXI, rule 89, of the new Code) 
that money could not be rateably distribut. 
d. I entirely agree with this stateme t 
and the decisions in the Calcutta and Bombay 
cases. It appears to me that if the sium paid 
under Order XXI, rule 89 (4), can be deemed 
to be ‘assets held by the Court; the amount 
paid under Order XXI, rule 89 (a), would 
equally be assets liable to rateable distribu- 
tion. : The amounts are, however, paid in for 
a specific purpose and are held by the Qourt 
solely for that purpose. The petition ig 
accordingly allowed with costs throughout 
and petitioner will be entitled to the whole 
&mounf paid in. E . 
. . Petition allowed, . . 
V.B.P. T i 
1) 18 Ind. Cas. 839; 40 C, 619; < 3 
MORN C. 619; 17 C. W. N. 636; 
(2) 12 Ind. Cas. 911; 36 B. 166; 13 Bom, L, R, 


1193. NUM 
- (8) 34 Ind, Cas, 350; (1916) 1 M. W. N. 195 at p, 
196. i 
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DATTARAYA KRISHNA V. KAWADAJI WANI, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Sgcoxp Civiu APPBAL No. 172.B or 1914. 
September 23, 1915. 
Present:—Mr. Prideaux, A. J. C. 
DATTATRAYA KRISHNA, minor, 
GUARDIAN Musammat RADHABAI— 
PLAINTIFF—A PPELLANT 
versus 
KAWADAJI WANI—DEFENDANT— 
RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 11, Expl. IV 
— Res judicata— Defence not disclosed in previous suit 
— Suit dismissed on preliminary point— Subsequent 
suit, same defence, avhether can. be raised in. 
Upon a proper construction of section 11 of the 


Civil Procedure Code a question not put directly in , 


issue ought not and cannot be treated as res judicata 
unless there has been a” judicial determination 
express or implied on the matter. 

Woomesh Chandra Maitra v. Barada Das Maitra, 
28 C. 17; Kailash Mondul v. Baroda Sundari Dasi, 24 
C. 711; 1 0. W. N. 665; 12 Ind. Dec. (N. 8.) 1143, 


relied upon. ` 
In a former suit between the parties the defendant 


did not disclose his defence on the merits and the 
suit was dismissed on a preliminary point of notice 
only. Ina subsequent suit between the same parties 
it was contended by the plaintiff that the defence 
raised by the defendant was barred by res judicata 
ag that matter might and ought to have been made 
a ground of defence in the former suit: i 

Held, that as the defendant hadin the previous 
suit distinctly reserved his defence it was open to 
him to raise it in the subsequent suit. 


Appeal against the order of the Additional 
District Judge, Amraoti, in Civil Suit No. 239 
of 1912 and Civil Appeal No. 301 of 1913. 

Messrs. F. W. Dillon, M. V. Joshi, for the 
Appellant. 

Mr. R. N. Mudhotkar, 
Bpondent. 


JUDGMENT.--It is argued here that the 
learned Additional District Judge should 
have held that the Suit No. 125 of 1903 
made ves judicata the defence now set up 
by Kawadaji that. he is an anti-alieriation 
tenant, for that matter might and ought 
to have been made a ground of defence, 
in the former suit and, therefore, in tbe 
words of the 4th explanation to section 11 
‘of the Civil Procedure Oode must be 
deemed to have been a matter directly and 
substantially in issue in such suit for that 
suit however, as found by the lower Appellate 
Court, was decided on a question of notice, 
and the nature of the tenure was not 
adjudicated upon. The defendant there dis- 


R. B., for the Re- 
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tinctly reserved his defence until the plaint- 
iff had disclosed the nature of the tenancy 
and it has been held that upon a proper 
construction of the" section the question 
ought not and cannot be treated as res 
judicata unless there isa judicial determi- 
nation express or implied on the matter 
not put directly in issue, Womesh Ohandra 
Maitra v. Barada Das Mattra (1) Kailash 
Mondal v. Baroda Sundari Dasi (2). There is no 
force in the second ground of appeal. Follow- 
ing the Bench judgmert in a very similar 
case in Second Appeal No. 170 B of 1913, I 
have in Dattatrya v. Baliram Second Appeal 
No. 202 B of 1914, held that the date of 
alienation of Parsodi and two other villages 
to the plaintiffs ancestors must be held to 
be 1693 the date of the firman issued by 
Aurangzeb giving the lands in permanent 
mukta and not 1869.67 when after enquiry 
the British Government issued its sanad. 
The decision governs the present case and 
the defendants pleading an anti-alienation 
tenant must carry its commencement over 
200 years back. The matter must be viewed 
from their stand point and I must remand 
the case to enable this to be done by the 
lower Appellate Court. 

Should the plea of an anti-alienation 
tenancy fail, the question of a protected 


‘tenancy under sestion 78 (2) of the Berar 


Land Bevenue Code has to be considered 
and again should this be determined in 
the defendant’s favour, the fairness and 
reasonableness of the enhanced rent demand- 
ed must receive attention. I set aside 
the decree appealed against and remand the 
case for re-trial with advertance to the above 
remarks. j 

No refund certificate will issue and costs 
willabide the result. 


Case remanded, 
(1) 28 C. 17. 


(2) 240. 711; 1 C. W. N, 565; 12 Ind, Dec. (x s.) 
1143. ` 
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PULIYADI NAVANNA ELLARAYAN V. NAGENDRA IYEN. 


MADRAS HIGH COURT. 
Sgocoxp CivIL APPEAL No. 631 or 1916. 
March 14, 1917. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justicd Spencer. 
PULIYADI NAVANNA ELLARAYAN— 
PLAINTEIEF— ÁPPELLANT 
VETSUS e > 
KUTTUVA CHINA KUNA MUNI 
NAGENDRA IYEN AND ANOTHER — 


Derenpants Nos. 1 AND 2— RESPONDENTS. 

Transfer of Property Act (IP of 1882), s. 55 (4) (b) 
—Fendor and purchaser—Delay in payment of purchase- 
money due to default of vendor—Interest, vendor 
whether entitled to—Contract Act (IX of 1872), ss. 
52, 54. 

In the absence of anyexpress stipulation to the 
contrary the purchaser is considered as in possession 
from the date when he completes his contract after 
the time mentioned for completion and from that 
moment he takes the rents and profits and pays 
interest. [ p. 510, col. 1.) 

In the absence of an express condition in the con- 
tract of sale to cover all possible causes of delay, the 
general rale must prevail according to which if one 
of two contracting parties causes the other to commit 
a breach of one of the conditions of the contract the 
party at fault cannot profit by his own fault and 
exact the penalty for the breach. Tp. 510, col. 2.] 

If delay in the payment of purchase-money is due 
to the vendor's own default in showing 2 good title, 
he will not be entitled totake advantage of his 
own wrong and to claim intorest. [p. 510, cols. 1 & 2.] 

Second appeal against the decree of. the 
District Court, Madura, in Appeal Suit 
No. 100 of 1914, preferred against that 


of the Court of the Additional District 
Munsif, Madura in Original Suit No. 95 
of 1913. 


Mr. K. S. Jayarama Atyar, for the Appel- 
lant. 

Messrs. K. R. Guruswamt <Atyar and A. 
Subbarama Aiyar, for the Respondents. 

JUDGMENT. 

Spencer, J.—The plaintiff sold for 
Rs. 2,000 a house in which he had only a 
partial interest, the remainder belonging 
to his brother who did not join in the 
contract to sell or in the sale-deed. Rs. 300 
were paid in advance by the purchasers. 
Plaintiff brought this suit to recover in- 
terest from the date fixed for performance 
of the contract up to the date when he 
took the balance of Rs. 1,700 out of Court. 
He succeeded in the first Court, but qn 
appeal the District Judge dismissed his 
suit for two reasons: — 

(1) That) the stipulation for payment 
of interest ocours only in the contract to 


Bell and ‘not in the sale-deed and that the 
Jatter must be treated as superseding the 
former, both documents having been eze- 
cuted on the same day. 

(2) That plaintiff was himself the eause 
of the default in payment, 

The stipulation for interest in Exhibit 
B is worded thus: ' 

“In the event of your failing to pay the 
said sum of Rs. 1,700 after my executing 
the sale-deed by thə said term you shall 
pay me at my demand the principal and 
interest by calculating interest at one and 
a half per cent. per mensem from date of 
default". This evidently indicates the in- 
tention of the parties tbat it should take 
effect after the execution of the sale-deed. 
It relates to a matter upon which tbe 
sale-deed is silent. It is not possible to 
gather from the documents that the par- 
ties intended in the later document to avoid 
the condition already agreed to in the 
former document as to payment of interest. 
Iam unable, therefore, to support the learn- 
ed Judge’s conclusion on the first point. 

: On the second point I think we must 
acoept the finding of fact. It is argued 
that the legal consequence as to the defend. 
ants not being liable. for interest : does 
not follow, and tbe case of Greenwood. v. 
Churchill (1) and some observations’ in 
section 1412 of Fry on Spesifie Performance, 
page 682 (5th Edition) are quoted by ap- 
pellant’s Vakil in favour of the view that 
the purchaser will not be released from 
the obligation arising from an express con- 
dition that he should pay interest, In 
Greenwood v. Ohurchill (1) the sale-deed 
provided that interest should be paid, “if 
any delay arose from any cause whatever". 
The Master of the Rolls thought that the 
express terms of the contract could not be 
altered and that the purchaser was liable, 
but without prejudice to any application 
be might make for compensation. On the 
other hand in Jones v. Gardiner (2), where 
the condition was that the purchaser should 
pay interest for delay if he made default 
and it was in fact found that the delay 


(1) (1845) 8 Beav. 413; 14 L. J. Ch. 143; 9 Jur. 196 
50 E R. 162; 68 R.R. 180. 

(2) (1902) 1 Oh, 191; 71 L. J. Ch, 93 86 L.', 74 
50 W. R. 266. 
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oocasioned was the fault of the vendor, it 
was held, referring to. Denning v. Henderson 
(3) that the purchaser sould not be made 
to pay interest for delay. à 

In .Adusumilh Singarayadu . v. Sayani 
Narayanasam? (4) the vendor failed to give 
-a good title to the property till long after 
the datà fixed for the execution of the 
‘conveyance and the payment of sonsidera- 
tion, The Judges, of whom my learned 
'brother was . one, refused to enforce the 
„stipulation contained in a collateral agree. 
-ment that interest should be paid by the 
ipurchaser from the day specified for pay- 


ment of the sonsideration for the sale. They . 


: referred to the oase of Monck v. Huskisson 
.(5), in which ‘under similar circumstances 
.Leaeh, V. C., declared that the stipulation 
.for-interest would not make interest run 
. before the time when a good title was 
shown, but would only affect its rate. 
-This English desision has been doubted 
(See Fry, Note to section 1413) as being 
-diffisulf to reconcile with another pronounce- 
ment by. the same Vice Chancellor in 
Esdaile- v. Stephenson (6). There, as- in 
“Greenwood v. Churchill (1), an express 
-stipulation applying to every delay, how- 
„eyer caused, was considered to be binding 
.o0n the purchaser and he was made to pay 
„interest. in spite: of an allegation that the 
“delay was attributable to the vendor.  . 

In the absence of any express stipulation, 
the ordinary rule in England is declared 
‘in: this decision to be that the purchaser 
.is considered as in possession from the 
-date. when he completes his contract after 
-the time . mentioned for ‘completion and 
‘from that moment he takes the rents and 
„profits and pays interest. The same isthe 
-aw in India, [Vide section 55 (4) (brof 
ithe Transfer .of Property Act and Muthia 
.Ohetty v. Sinna Velliam Ohetty (7).] ‘If the 
rents are much less than the interest and 
«the delay. is due to the fault of the vendor, 


* (S) (1848) UT 7 0h. 8. 1 De G. & Sm. 689; 12 

Jur. 88; 75 R. R 

(4) 17 Ind. Cas. EA (1912) M. W. N. 915. 

(5) (1827) 4 Russ. 121 note, 6 Y, J. Ch. (o. 8.) 168. 
‘| Sim. 280757 E, R. 592. 

(6) (1822) 1 Sim. & Bt. 122; 57 E.R, 49; 24 R.R. 151, 
4 QR 10 lid. Cas, 662, 35 M. 625; (1911) 2 M. W.N. 
228; 9 M. L T, 378; 21 M. L. J. 286. 


learned brother that this 


the vendor wilb noti. be:. allowed: to take- 
advantage ofhis own wrong and:the Courts 
will deny him interest. . : 

In the case before us the purchasers brought 
a separate suit Original Suit No. 394 of 
1913 for breash of covenant of title: and 
for loss of rent from a date some months 
after the registration of the sale-deed up 
to the date of delivery of possession, hav- 
ing previously recovered mesne profits from 
the date of execution of the sale-deed in 
another suit, Original Suit No. 619 of 1909. 

I am of opinion that in the absence of 
an express condition in the contract for 
sale to cover all possible causes of delay 
the general rule must prevail. 

Ascording to this rule if, one of two 
contracting parties causes the other to com- 
mit a breach of one of the conditions of 
their contrast, the party at- fault - cannot 
profit by his own fault and exact the 
penalty for the breach. 

I think that the plaintiff is nob entitled 
to interest and that the second appeal should 
be dismissed with costs, 


J.—I agree with my 
second appeal 
should be dismissed with costs. Iam, how; 
ever, inclined to uphold both the reasons 
on ' whioh ‘the District Judge :based ;his 
decision dismissing the plaintifs appellant ii 
suit. 


The District Judge finds as-a fact that 
both parties intended thatthe contract of 
sale under Exhibits B and B-l should be 
superseded when later on that same day; 
the plaintiff executed the sale-deed Exhibit 
A. The ist defendant as his lst witness 
says that when the agreement B was exe- 
cuted, it was represented to him: that the 
whole house belonged to the : plaintiff 
under a Oourt anction-purchase, but 
when the sale certificate was afterwards: - 
shown to him on the same day, the Ist: 
defendant found that'it stood in the names’ 
of both the plaintiff and his brother, The: 
lst defendant remonstrated. Thereupon;’ 
the agreement found in Exhibits B and. 
B-1 (dated 19th October 1908) to give time 
io the plaintiff til! 13th November 1908: 
to execute the document of ‘sale and the: 
corresponding agreement on the plaintiff's: 
part to give time to the lst defendant to 
pay the: balaneo uf the ‘purehase-money: 
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‘November 1908) were rescinded by mutual 
consent and the plaintiff agreed to execute 
‘tthe sale-deed Exhibit Aat once mentioning 
in: -that sale-deed that the money Rs. 1,700 
‘was received before the Registering Officer 
‘and the plaintiff further promised to execute 
‘an indemnity bond on the next day. I 
‘think the “District Judge believed the lst 
‘defendant’s evidence in this matter when 
the arrived at the finding that the contract 
‘of sale was superseded by the sale-deed. 
‘Perhaps the better way of stating the matter 
‘would’ have: been, not: that the: -sele-deed 
-itself superseded the contract under Exhibits 
‘Band. B-1, bat that just before the sale- 
‘deed ‘was written a distinct’ subsequent 
‘oral agreement came into existence modify- 
‘ing B and B:l im the following ways: 

‘(a) the -plaintiffs promise to execute the 
'sale-deed was to he performed on the 
‘yery same day, (b) an indemnity bond was 
‘to be executed ‘the next day by plaintiff 
‘and (c) the payment of the balance of 
‘tha purchase-money was to be made at the 
“time of the registration of the sale-deed 
‘and not on or before 13th November 1908. 
*Stich an oral dgreement can be proved 
‘(see section 92 of the Evidence Aot). The 
-finding by. the District Judge of such a 


-subsequent oral agreement is a finding of 


‘fact which we could not interfere with -in 
-second appeal and on that finding, the plaint. 

. ifs suit based upon the agreements B and. B1 
“was rightly dismissed. 

:On- the second question, Ithink that the 
‘plaintiff's default in executing the indemnity 
‘bond disabled him from insisting upon the 
‘payment'of the balance of the purchase- 
money. Sections 52 and 54 of the Contract 
Act are as follows: 

.59, Where the order in which recipro- 
cal promises are to be performed is expressly 
fixed by the contract, they shall be per- 
formed in: that order; and, where the order 
„is “not expressly fixed by the contract, they 
shall be performed in that order .which the 
nature of the transaction requires. 


54. When a contract consists of reciprocal 


promises, such that one of them cannot be ` 


performed, or that its performance cannot be 
claimed till the other has been performed, and 


the promisor of the promise last mentioned fails - 


to perform if, sueh promisor eannot elaim the 
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must make compensation to the other party 
to the contract for any loss which such otl.er 
party may sustain by the non-performance of 
the contrast. : 

I think ‘the nature of the modified 
contrast for sale of land proved by the 
lst-defendant is such that the plaintiff 
cannot claim to be paid Rs. 1,700 at the 
time of the registration of Exhibit A, as 
he had not performed his promise to execute 
the indemnity bond which promise ought 
from the nature of the transaction to have 
been performed first, before he could claim 
ihe balance of parahase- -money. Tbe obli- 
gation of the plaintiff to give ihe indemnity 
bond ceased only when the lst defendant 
dispensed with it in August 1910. (See 
judgnient Exhibit D- 1). The plaintiff claims 
interest in this suit only till the 30th 
August 1910 und such claim ‘was rightly 
dismissed as he had no, right to olaim the 
Rs.1,700 till the defendants dispensed with 
the indemnity bond. 

As the, English cases do not deal clearly 


‘with the difficult questions whether where 
the title to only a fraction of the property 


sold was established ultimately as in this 


‘case, the vendor is entitled to interest at all 


and if so whether he eonld claim interest 


„on 8 proportionate fraction of the unpaid 


purehase-money corresponding to the frag- 
tion to which the title of the vendor was 
established and what the date is from which 
interest is to be palenlated and no definite 
principle can be deduced from those English 
cases on these points, I do not think it neces- 
sary to refer to them in detail 


Appeal dismissed, . 
V.RP. i 
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AIYA RAMALINGA MUDALI v, ARUMUGA MUDALI, 


MADRAS HIGH COURT. 
Civin MISCELLANEOUS ÁPPEAL No, 41 or 
1917. 

July 19, 1917. 

Present; —Mr. Justice Abdur Rahim and 
Mr. Justicó Kumaraswami Sastri. 
AIYA RAMALINGA MUDALI anp 
ANOTHER—Derenrants Nos. l AND 2— 
APPELLANTS 

versus 
ARUMUGA MUDALI, minor BY GUARDIAN 
MUNUSAMI MUDALI—PrAINTU?F— 
RESPONDENT. 

Hindu Law—Alienation by widow—Suit by nearest 
reversioner, withdrawal of —Reversioner, succeeding, 
achether barred—Civil Procedure Code (Act V of 1908), 
O. XXIII, r. 1. 

The dismissal for default or non-prosecution of a 
suit by one reversioner does not bar the institution 
of another suit by another presumptive reversioner. 
The withdrawal of a suit by the nearest reversioner 
without obtaining permission to institüte another 
suit does not bind the succeeding reversioner So as 
to deprive him of the right to challenge the alienation 
by another suit. 

-Venkatanarayand Pillay v. Subbamimal, 29 Ind. Cas. 
293; 38 M. 406 at p. 410; 28 M. L. J. 585; 17 M.L T. 
435: 91 C. L. J. 515; 17. Bom. L. R. 468: 19 C. W.N. 
611; 2 L. W. 596; (1915) M. W. N. 555; 42 I. A. 125 
(P. C.), explained. | 

Appeal against the order of the Court ofthe 
Subordinate Judge of North Arcot, in Appeal 
Suit No. 148 of 1916 (Appeal Suit No. 86 of 
1916 on the file of the District Court of 
North Arcot), preferred against that of the 
Court of the District Munsif of Arni, in 
Original Suit No. 1030 of 1914. 

Mr. S. Varadachariar, for the Appellants. 

Mr. K. Bhashyam Atyangar, for the Re- 
spondent. 

JUDGMENT.— The question for decision 
"before us in this appeal is whether the 
withdrawalof suit instituted by the nearest 
reversioner, a daughter, without obtaining 
permission to institute another suitis bind. 
ing on the succeeding  reversioner, the 
daughter's son,so as to deprive him of the 
right to challenge the alienation by another 
suit. The learned Pleader who appeared 
for the appellants has entirely relied on 
certain general language used by their Lord- 
ships of the Privy Council in Venkatnarayana 
Pillay v. Subbammal (1) and also Janaki 


(1) 29 Ind, Cas. 298; 88 M. 406 at p. 410; 28 M. L. 
J. 585; 17 M. L. T. 435; 21 C. L. J. 515; 17 Bom. L. R, 
468; 19 C. W. N. 64l; 2 L, W. 596; (1915) M, W. N, 
555; 42 L A, 125 (P, C.). . 
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Ammal v. Narayansami Aiyar (2). In the 
first case, their Lordships had to consider 
the question whether when the nearest 
reversioner who instituted the suit died, that 
suit could be continued by the next rever- 
sioner and they held that itcould be. In 
giving their reasons for the decision, they 
treated the next reversioner as legal repre- 
sentative for the purpose of reviving the 
action. It is contended that it logicully follows 
that ifa suit which is instituted by one 
reversioner is withdrawn or dismissed for 
default of prosecution, all the other rever- 
sioners will be barred and prevented from 
questioning the alienation by a separate suit, 
Wedo not think that their Lordships of 
the Privy Council ever contemplated such 
a result when they held that when a revyer- 
sioner who instituted a suit dies, that suit 
can be revived by another presumptive 
reversioner. The scope of the decision is to 
enable one reversioner who instituted the 
suit io carry on the same action for the 
protection of the estate. It would be a 
violent oconelusion to draw from such a 
decision to say thatifa suit instituted by 
one reversioner has been dismissed for 
default or without ever being tried on the 
merita, a suit by another reversioner, chal- 
lenging the improper alieaation is barred. 
In the other case in Janaki Ammal v. 
Narayanasami Aiyar (2) there ie only some 
general observation to the same effect as in 
Venkatanarayana Pillay v Subbammal (1), 
and no other authority has been cited before 
us which covers the present case laying down 
that the dismissal for default or nón-prosecn- 
tion of a suit by one reversioner bars the 
institution of another suit by another pre- 

sumptive reversioner. 
The appeal is dismissed with costs, . 
Appeal dismissed, 


` 


VRP. 


(2) 37 Ind. Cas. 161; 39 M. 684; 31 M, L. J. 225; 
20 M. L.'T. 168; 14 A. L.J. 997; (1916) 2M. W. N. 
188; 20 C. W. N. 1323; 18 Bom, L. R. 866; 24 C. L. J. 
809; 4 L. W. 530, (P. C.). 


4 


Yol. XLII: 


CHELLAM AIYAR t. CORPORATION OF MADRAS, 


MADRAS HIGH COURT. 
ORIGINAL Sint APPEAL No. 60 or 1916. 
Marsh 30,1917. 
Present: —Sir: John Wallis, Kr., Chief 
Justice, and Mr. Justice Oldfield. 
V. A. CHELLAM AIYAR —PLaINTIFF — 


, . APPELLANT 
versus 
CORPORATION or MADRAS—DEFENDANT 
— RESPONDENT. 


Madras City Municipal Act IIT of 19944, s. 68 — 
President of Corporation, power of, to appoint ‘and dis- 
miss servants—Office held at pleasure Dismissal of 
office-holder by President—Notice or framing of charge, 
whether necessary —Action for wrongful dismissal, 
whether Lies. . 

The President of the Madras Corporation is em- 
powered by section 58 of the City Municipal Act to 
appoint and dismiss subordinate officers and servants 
ot the Corporation. Such officers and servants hold 
their office at pleasure and subject to dismissal by 
the President and they have no cause of action 
against the Corporation for their dismissal by the 
President. [p. 513, col 2.] 

Synth v. Latham, (1833) 9 Bing. 692; 3 Moo. & Sc. 
251; 1 Cr & M. 647; 3 Tyr. 509; 2L. T. Ex. 241; 131 
E. R. 773; Notley v. London County Council, (1916) 
3 K. B. 580; 85 L. J. K B. 113, followed. 

Where an office is held at pleasure, no notice or 
framing of charges is necessary to validate the dis- 
missal of the holder of such office. [p. 514, col. 1.] 

Appeal from the judgment of Mr. Justice 
Srinivasa Aiyangar, dated the 29th Septem- 
ber 1916, in the exercise of the Ordinary 
Original Civil Jurisdiction of this Court, 
in Civil Suit No. 398 of 1915 

Mr. Nugent Grant, instructed by Messrs. 
Short, Bewes & Oo., for the Appellant. 

Mr. P. Duraiswami Atyangar, for the Re- 
spondent, 

JUDGMENT.—This is an appeal }from 
a judgment of Srinivasa Aigangar, J., in 
a suit, brought by the plaintiff against 
the Madras Corporation for wrongfal dis- 
missal, 


The learned Jadge held that. the suit 
will not lie and we think he was right. 
Section 58 of the Madras City Municipal 
Aot LIL of 1904 empowers the President to 
appoint “such subordinate officers and ‘ser- 


vants as the Corporation, subjess to 
the control of the Ical Govern- 
ment, consider necessary for the pur- 


poses of this Act,” and sub-section 3 pro- 
vides ‘that the President may, subject to 
such control as may be preseribed by the 
Leal Government, fine, susosad, reduce or 
dismiss any of tha said olfizsra anl sary- 
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Now it appears to be well settled 
that; when an officer in the position 
of the President of the Madras Corporation 
is. empowered by Statute to appoint and 
dismiss subordinate officers and servants, 
those officers and servants hold their office 
at pleasure. This was decided in the case 


. of Smyth v. Latham’ (1) and more recently 


in the case of Notley y. London County 
Council (2). The President’s power to 
dismiss under the section is made ‘subject 
to such control as may be prescribed by 
the Local Government’. Itis not shown in 
this case that the Local Government has pre- 
scribed any control, A compilation styled the 
Madras Corporation Code has been drawn up 
for the Corporation, which contains rules as to 
ihe procedure to be adopted as regards the 
dismissal of servants of the Corporation— 
rules whieh follow generally the rules for 
the dismissal of Government servants. These 
rules have not, however, been preseribed 
by Government to be observed by the 
Corporation in the matter of dismissal of 
the servants of the Corporation. When 
this Madras Corporation Code was sent up 
to Government with a report they did not 
think it necessary to take any action in 
regard to it. The position, therefore, simply 
is that the officers and servants of the 
Corporation hold office at pleasure and 
subject to dismissal by;the President. There 
is a further provision enabling them to 
appeal from the President either to the 
Standing Committee or to the Corporation 
according to the amount of their salaries, 
aud a provision that the decision of the 
Standing Committee or Corporation, as 
the case may be, shall be final. Independ- 
ently of this last provision, we think that 
a Corporation servant thus holding office 
at pleasure who has been dismissed by the 
President has no cause of action against 
the Corporation. The general distinction 
between offices which are held during good 
behaviour or free-hold offices and offices which 
are held at pleasure has been explained 
in this Court in Thiru ambala Desikar v. 
Ohinna Pandaram (8), where the authorities 


(1) (1838! 9 Bing. 692; 3 Moo. & Sc. 251, I Cr. & 
M. 547; 8 Tyr. 509; 2 L. J. Ex. 241; 131 B. R. 773. 

(2) (1915) 3 K. B .580: 85 L. J K. B. 113, 

(=) 34 Ind. Cas. 57; 4 L. W. 806; 30 M. 


Ld. 214, 
(1916) 2 M, W. N. 48; 40 M. 177. 
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are cited. As regards offices held at pleasure. 


ib: is well settled that no notice or framing 
of charges is necessary to validate the 
dismissal. . See Wright v. Marquis of Zetland 
(4) and Shenton v. Smith (5). In the latter 
pase it was held that though the Colonial 
Office. had prescribed rules as to the dis- 
missal of public servants somewhat similar 
to those which have been prescribed by the 
Government of India, yet that the non-observ- 
ance of those rules would not render the 
dismissal of an officer holding office at 
pleasure invalid or give him a cause of 
aetion.. We may also refer to the recent 
decision in Ram Das Hazra v. Secretray of 
State for India (6) to the same effect, where 
it was held that, although the Government 
rules had not been observed, an officer 
holding during pleasure who had been 
dismissed had no cause of action against 
Government. Reference has also been made 
to the Civil Service Regulations, which 
were made applicable to the servants 
of the Corporation: under section $4 
but only as regards regulating grant of 
pension and gratuities. We do not think 
that the Regulations so made applicable have 
any bearing on the present case. It has 
also been contended that under the Civil 
Service Regulations so made applicable 
the plaintiff has not forfeited his right 
to pension. This is noba suit to enforce any 
^gueh claim and it is unnecessary to consider 
that question. Lastly, we may say that 
there is no question of malice in this 
case. 

In the result the appeal fails and must 
be dismissed with costs. 
MU Appeal dismissed. 

Y.R.P. 


. (4) (1908) 1 K. B. 63; 77 L. J. K. B. 162; 97 D. T. 
867; 24 T. D, R. 48 

(5) (1895) A. C. 229; 64 L. J. P. C. 119; 11 R. 375; 
92 L.. T. 130; 34 W. R. 637. 

(6) 16 Ind. Cas. 922; 17 C. L. J. 76,18 C. W. N. 106. 
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MADRAS HIGH COURT, 
APPEAL AGAINGT Orper No. 90 or 1916. 
| Mareh 14, 1917. 
Present:—Justice Sir William Ayling, Kr.,and 
Mr. Justice Seshagiri Aiyar. 
APPAVU ROWTHER alias KADIRSA 
ROWTHER —DEBEEFENDANT—-AÀPPELLANT 
versus 
SEENI ROWTHER alius MUHAMMAD . 
ABDUL KADIR ROWTHER —PLAINTIFF 


— RESPONDENT, 

Civil Procedure Code (Act V of 1908), Sch. II, Paras. 
18, 19—Arbitration out of Cowri— Notice of revocation of 
reference by one party to arbitration —Swit, regular, on 
some subjeci-matter— Award pending suit, validity of— 
Decree, whether can be passed in terms of award—Right 
of parties to resort to Court. 

Where in pursuance of an agreement torefer to 
arbitration, the arbitrators proceeded with the refer- 
ence and one of the parties in the meantime senta 
notice revoking the arbitration and filed a suit in 
Court: in respect of the subject-matter, but an aw ard 
was nevertheless made by the arbitrators: 

Held, that on the filing of the regular suit the 
arbitrators became functus officio, that consequent- 
ly their award was ultra vires‘and, therefore, a decree 
embodying the terms of the award could not be 
legally passed. [p. 515, col. 1.] 

The legislative provisions relating to arbitration 
leave the rights of a party toseek the assistance of 
the properly constituted Courts of the Realm un- 
restricted, but the Court has the discretion in a given 
case of reference to ask the arbitrators to give their 
decision if it finds that they could decide the casc far 
more oe than the Court itself. [p. 515, cols. 
1&2.]' 

Appeal against the order of the Court 
of the Subordinate Judge, Madura, dated the 


19th January 1916, in Original Suit No. 122 


of 1913. 


Messrs. K. V. Krishnaswamt Atyar and K. 
V. Sesha Azyangar, for the Appellant. 

Messrs. L. A. Govindaraghava Atyar and 
A, Srirangachariar, for the Respondent. 

JUDGMENT.—The facts which have led 
up to this appeal may be thus shortly 
stated. The appellant and the respondent 
agreed to refer their disputes to the deci- 
sion of certain arbitrators on the 20th of 
August 1912 (Exhibits I and I-a). For some: 
time, nothing was done under the refer- 
ence. The appellant sent a notice revoking 
the arbitration and subsequently filed a 
suit to enforce his rights ignoring the 
reference altogether. This was on the 


95th of August 1913 (Original Suit No. 77. 


of 1913). While'the suit was pending, the 


arbitrators gave the award an the Ist of. 
1Sth | 


October 1913, Thereupon on the 


z 
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December 1918, the respondent filed Original 
Suit No. 122 of 1913 for a decree in terms 
of the award. The lower Court passed a 
deoreeas prayed for. Mr, K. V. Krishnaswami 
Aiyar, the learned Vakil for the appellant, 
has raised various objections to the decree. 
The only one which requires consideration 
i8^the contention that on the filing of 
Original Suit No. 77 of 1918, the arbitra- 
tors became functus officio, that consequently 
their award was ultra vires of their powers 
and that the Court acted without jurisdic- 
tion in passing a decree embodying the terms 
of the awarc. 

We think this objection is well founded. 
A short reswme of thelegislative provisions 
on this question is necessary to appreciate 
the appellant’s contention. Under section 
28 of the Contract Act, it was not -ordi- 
narily opén to parties to ignore the Courts 
of the country and to set up a Tribunal 
for deciding their disputes. One exception 
was recognised to the effect that if the 
parties had agreed to refer. their disputes 
to arbitration, the existence of the agreement 
shall be a bar to seeking redress in the 
ordinary Courts. The section also recognised 
the right of one of the parties to sue for the 
spedifie performance of the agreement to 
- refer. 

Then came the Specific Relief Act of 1877, 

which’ by section 21 took away the right 
to sue for the specific enforcement of the 
contract, but preserved the. right to the 
party, who was willing to abide by the agree- 
‘ment, fo object to the trial of a suit filed by 
the other party. , 
:+. Lastly, we have section 22 of the Second 
Schedule to the Code of Civil Procedure, 
which has repealed that portion of section 
21 of the Specific Relief Act which enabled 
the defendant to plead the agreement to 
refer ‘as a bar to the suit. The resultof 
these various legislative provisions is to 
bring the: Indian Law into conformity with 
the English Law on the subject. The provisions 
of the' Indian Arbitration Act which apply to 
Presidency Towns and to Karachi are to the 
same effect. 

In. our opinion the. intent to be gathered 
from these Acts is that the rights of a party 
to seek "the assistance of the properly 
constituted Courts of the Realm are unrestrict- 
ed. The right inhering in a suitor to sue is 
preserved intact. 


.OASER. 
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In order to provide against the contum&: 
cious conduct of a plaintiff who had agreed 
to refer but who wants to resile"from «it 
by instituting a suit, seotion/ 18.:o0f the 
Seeond Schedule has been . introduced: 
„Under that section, if the Court is apprised 
“that an agreement to refer was entered 
into, it may stay the trial .of the. suit; 
In a given case the Court may consider that 
the arbitrator would be able to decide the 
case far more efficaciously than the .Court 
itself. In such a case, the Court may ask the 
arbitrator to give his decision. But the 
discretion is in the Court; the paramount idea 
being that a Tribunal constituted by the 
parties should not come in conflict or usurp 
the function of the Tribunal which the 
Sovereign has provided. : 

This view receives support from the judg- 
ment of Fletcher Moulton, L. J., in Doleman 
v. Ossett Oorporation (1). The learned 
Lord Justice points out that as soon as an 
action is brought in respect of the subject- 
matter of the reference, the arbitrators 
become functus officio. It is also pointed 
out that the case of an award- having been 
given prior to the suit wonld be different, 
for then & new right would have been 
substituted for the original one to enforce 
which a suit can be instituted. Mr. L. A. 
Govindaraghava Aiyar, contended that the 
language of section 18 of the Second Schedule 
implies that the arbitrator's jurisdiction 
ceases only on the settlement of the issues 
in the suit, because it is open to the defend- 
ant till then to ask for stay of the suit. 
We are unable to accept this contention. The 
time limit for filing objections should not be 
construed -as validating the reference till 
then. 

The learned Vakil for the respondent 
also argued. that his client had referred 
to the existence of the agreement to refer 
and to the award passed in his written 
statement, and that further steps should 
not have been taken by the Court, with 
reference to these contentions. He also 
contended that the adjournment of the trial 
practically amounted to a stay ofthe. suit, 
‘On examining the B Diary we -are satisfied 
that the trial was never stayedas conteni: 
plated by section 18 of the Second Schedule. 


(1) (1912) 3 E. B. 267; 81 L.J. K. B, 1002; 107L. 
Tq, 581; 76 J. P. 457; 10 L. G. R, 015. 
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The decision in Ram Chandra Pal v. Krishna 
Lal Pal (2) was on section 2] of the Specific 
Relief Act before the last 37 words were 
repealed. On the other hand Shecbabu 
v. Udit Narain (8) supports the view we have 
taken. 

We must, therefore, set aside the decree 
passed in the respondent’s suit, Original 
Suit No. 122 of 1913, and dismiss it. It is 
said that the suit of -the defendant is still 
pending. In the circumstances, we think 


each party should bear his own costs 
throughout. 

Appeal allowed; Suit dismissed. 
V.R. P. 


(2) 17 Ind. Cas. 609; 17 C. W. N. 351. 
(8) 24 Ind. Cas. 490; 12 A. L. J. 757. 





CALCUTTA HIGH COURT. 
` APPEAL FROM APPELLATs Decree No. 2247 
or 1914, 
>. daly 10, 1916. 
Present: —Mr.: Justice Fletcher and 
Mr. Justice Tehbnon. 
SATYA CHARAN MUKHERJEE— 
PLAINTIIFF— APPELLANT 4 
versus 
DINANATH BISWAS AND orHERS— 


DEFENDANIS— RksPONDENTS.- 

Benami purchase in name of one of several judgment- 
debtors— Payment by purchoser to save property from 
sale Sale sel aside— Purchacer, right of, to recover 
from judg ment-debtors. 

Defendants Nos. 1 to 7 were the owners of a 
patni talug which was sold under the provisions of 
the Civil Procedure Code in execution uf a decree 
for arrears of rent obtained by a co-sharer zemindar. 
Jt was purchased in the name of the plaintiff by de- 
fendant No. 7, and the plaintiff deposited a sum of 
money to save the patni from being sold under the 
Putni Regulation. Subsequently, the sale to the 
plaintiff was set aside on the ground of irregularity, 
whereupon he brought a suit to recover the sum 
paid by him from the defendants. 
contested by defendants Nos. 1 to6 on the ground 
that the purchase by tho plaintiff was a benami 
transaction and the real purchaser being defendant 
No. 7, he could not recover the amount: 

' Held, that as there was no case of fraud establish. 
ed against either the plaintiff or the defendant 
No. 7, and ag the money was laid out for preserving 
„the property of the seven defendants, the defend. 


The suit was, 


ants Nos. 1 to 6 were bound to pay to the plaintiff the 
sum paid by the latter proportionately to their shares 
in the talug. [p. 517, col. 1.] i : 


Appeal against the decree of the Officiat- 
ing Subordinate Judge, 3rd Court of Zillah 


Hooghly, dated the 28th April 1914, 
reversing that of the Munsif, 2nd Court 
at that place, dated the 18th September 


1912. 
Babu Nugendra Nath Ghosh, for the Appel- 
lant. 
Babu 
pondents, 


Jadunath Kanjilal, for the Res- 
JUDGMENT. 

FLETOHER, J.—This appeal which arises out 

of a suit for money is preferred against 

a decision of the learned Subordinate Judge 


of Hooghly, reversing the decision of the 


Munsif. The facts as found are these: 
The defendants Nos. 1 to 7 are the 
owners of a putni taluq. The putni was 


brovght to sale by a co-sharer zemindar 
and was sold, under the provisions of the 
Civil Procedure Code as if under a money- 
deeree. The purehase was made ostensibly 
in thé name of the plaintiff and after 
the date of the purchase but before the 
confirmation of the sale, the plaintiff de- 
posited the sum of Rs. 1,157-15.5 gundas 
in order to preserve and save the property 
from being sold under ihe terms of the 
Putni Regulation. The sale to the plaint- 
iff was subsequently .set aside on the 
ground of irregularity and the plaintiff 
brought this suit to recover the sum of 
Rs. 1,)57.15.5 gundas paid by him for 
ihe purpose of preserving the property 
from being sold under the Putni Regula- 
tion. The defence of the first six defendants 
war that the purchase by the plaintiff was 


a benamé transaction and that the real 
purchaser was the defendant No. 7. 
The defendant No. 7 denied that and 


stated that the money so paid for -tbe 
purpose of preserving the property from 
being sold under the Putni Regulation formed 
a portion of the money of the plaintiff. 
The case went to trial and, on the findings 
made by the lower Appellate Court by 
which we are bound, the Jearned Judge 
has fourd thatthe plaintiff wasin fact 
the benamdar of the defendant No. 7. He 
has not, however, found apy case of fraud 
established against either the plaintiff or 
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the defendant No. 7. The first six defendants 
say that besause the purchase was made 
by the plaintiff as the  benamdar of the 
defendant No. 7 and because he on the 
:1l4th May 1908 deposited the sum of 
Re. 1,157-15-5 gundas as rent to prevent 
the sale as the benamdar of the defendant 
No. 7, they are mot liable to pay any por- 
tion of that money whioh was laid out 
for the purpose of preventing a forfeiture 
and sale of their interest in the punini 
talug. That is a view of a benamz trans- 
action which I have not heard before. 
The learned Vakil for the defendants Nos. 
l to 6, respondents, says that there are 
authorities in support of his proposition, 
but the authorities that he has given, when 
looked at, show that they have nothing 
at all to do with the point. The point 
is a perfectly simple one, It is & suit for 
money laid out for preserving the property 
of seven defendants. The finding is that, 
although the money was paid by the plaint- 
iff, the money did in fact belong to the 
defendant No. 7. The defendant No. 7, 
however, says "whatever right I have to 
this money I wish to make over to the 
plaintiff.” But the defendants Nos, 1 to 6 
say that he cannot take up that position 
now. I know of no reason why he cannot, 
and no authority has been cited to us to 
show that hé cannot. I think the dearee 
of the First Court is correct, namely, that 
the defendants Nos. 1 to 6 ought to be 
ordered to pay rds of this sum of 
Rs, 1,157-15-5 gundas to the plaintiff. The 
decree of the lower Appellate Court is 
accordingly set aside and tbat of the Court 
of first instance is restored. The defendants 
Nos. 1 to 6, respondents, must pay to the 
plaintiff his costs in this Court as well 
as in the Courta below. 

Tsunoy, J.—l agree. - 
Appeal allowed, 
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MADRAS HIGH COURT. 
SecoNv Civit APPEAL No. 1826 or 1915, 
Mareh 28, 1917. 
Present: - Mr. Justice Abdur Rahim and 
Mr, Justice Srinivasa Aiyangar. 
KOZHI KOTI KHADER PALLI- 
VEETTIL MAHAMED HAJI~Derexpant 
—APPELLANT 
versus 
MOIDEEN VEETTIL KALIMABI— 
PLaAINTIFP - RESPONDENT. 
Muhammadan Law—Shafi school — Maintenance, right 
to, nature of—Sutt to recover arrears of maintenance, 
According to tho theory of Shafi Law, maintenance 
due to a wife is a debt and is not in the nature of n 
gratuity and the wife is entitled to recover arrears 
of maintenance from the date when her 
husband wrongfully refused or neglected to maintain 
her, thoughit may not be due under a decres of Court 
ora mutual agreement. [p.617, ccl.2; p. 518, o01.1.] 
Second appeal against the deoree of the 
Court of the Subordinate Judge of South 
Malabar at Caliaut, im Appeal Suit No. 910 
of 1914, preferred against that of the 
Principal District Munsif of Calicut, in 
Original Suit No. 563 of 1913. i 


Mr. C. Madhavan Nair, for the Appellant. ` 


Mr. K. P. M. Menon, for the Respondent. 

JUDGMENT.—That in Shafi Law, which 
governs the pariies to this case; the wife 
is entitled ta recover arrears of maintenance, 
though not due under a decree of Court 
or a mutual agreement, contrary to the 
Hanafi Law, admits of no doubt. For accord- 
ing to the theory of the former 
maintenance is a debt and is not in the 
nature of a gratuity as is the doctrine 
of Hanafi lawyers. In the Hedaya (Hamilton, 
Volume I, page 398) it is expressly laid down 
as the rule of Hanafi Law, “if a length 
of time should elapse during which the 
wife has not received any maintenance from 
her husband she is not entitled to demand 
any for that time except when the Kazee 
had before determined or decreed it to her’. 
Then the learned author, after giving the 
reasons in support of the Hanafi view and 
in eonneotion with the further deduction 
that arrears of a decreed maintenance drop 
in the case of the death of either party, 
states -that Shafi says that the maintenance 
is in all circumstances to be considered 
as a debt upon the husband in conformity with 
his tenet thatit is not a gratuity but a return, 
wherefore it cannot drop Jike demands of 
the former description, The Hedaya 


system, ` 


e 
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is deyoted' to' the exposition of the Hanafi 
Law, “but the erudition and accuracy of 
its learned author was so great that what- 
ever, ‘according to the practice that prevailed 
in those ‘days, he states on any point to 
be thé ‘contrary doctrine of the Shafi or 
any ‘other- branch of the Sunni system, 
that statement may generally be safely 
accepted as correct. In Minhaj-ut-Talabin 
of Nawabi, a high authority on the Shafi 
Law, and recently translated by Messrs. 
Van Len Beg and Howard it is stated 
(at page 385 of the translation), “During 
his: -stay in- Hgypt, Shafi, adopted the 
doctrine that a wifes maintenance is 
dbligatory only if she puts herself at her 
husband's disposition and not in virtue of 
the. contract of marriage, 
Gónsequently a husband owes his wife no 
maintenance so long as she refuses to come 
to. him: but owes it from the moment he 
hears she is willing to put herself at his 
disposition". Then further on it is laid 
down, "when a husband during his marriage 
becomesso insolvent that he can no longer 
give the minimum maintenance prescribed 
but. his -wife in spite of this continues to 


live. with him, the maintenance becomes a. 


debt due to her from him and exigible at 
any moment”.-.This makes it clear that 
acdording to the Shafi school arrears of 
maintenance, ehn be recovered by the wife 
counting fromthe date when her husband 
wrongfully refused or neglected to main- 


igim her. 
“In Tuhfatal Minhaj, which is an authori- 
tative commentary on the Minhaj by 


Shahabuddin Ahmed lbn Hayanul Hailini 
who flourished in the Isth century, it is 
expressly stated that the maintenance is a 
đebt-on her husband “even if it was 
hof decreed by the Kazee” (Volume III, 
page 382, in original Arabic text). The 
Taw, therefore, i8 correctly stated in Mr. 
Tyabji's Principles of Muhammadan Law, 
section 307, cited in the lower Court’s judg- 


ihent. It may, however, be pointed ont 
. that in paragraph (2) of that seotion 
"Sunni Law" is a mistake for the “Hanafi 


Law’. The decision in Abdool Futteh Moulvie 
v. Zabunnessa Khatun (1) is according to the 


(1) 6 01 631;{8]C, L, X. 242; 8 Ind, Deo. (N, s.) 410. 
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Hanafi school of law which is followed 
by the Mahommedans of Bengal generally. : 
The appeal is dismissed with costs. ' 

: x i Appeal dismaased. 
VRP. NT 
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LOWER BURMA CHIEF COURT. 
First Civic Appear No. 152 or 1915. 
July 11, 1917. 

Present: —Mr. Ormond, Officiating Chief ` 
Judge, and Mr, Justice Parlett. | | ` 
P. T. CHRISTENSON— PraINTIFF— 
APPELLANT 
versus 
R. F. COMMOTTO AND ANOTHER—DEFENDANTS 


— RESPONDENTS. 
: Res judicata—Plaint in previous suit, constr wetion 
of. 
' For the purpose of determining whether: a claim 
is res judicata, the plaint in the previous suit must 
be construed in the same way that the Court that 
decided that suit construed it. [p. 519, col. 1.] 


Mr. McDonnell, for the Appellant. 

Mr. Shaw, for the Respondents, 

JUDGMENT.—The firm of Dominic and 
Co. of Rangoon had stevedoring contracts 
with certain shipowners in London. Dominic 
and Co. was a rm owned by Domonie 
alone. He employed the plaintiff to do the 
stevedoring for him at. Moulmein on such 
ships as should go there. . The lst defendant, 
Commotto, became a partner with Dominic. 
Then Dominio died and Commotto took the 
2nd defendant, MoDonald, into partnership 
with him. The defendanta became the 
stevedores for the London shipowners in 
the place of Dominic and Co. : 

The plaintiffs agreement with ` Dominie 
and Co. was to last five years. Before the 
termination of the five years the plaintiff 
entered into a stevedoring agreement with 
these defendants on the 17th January 
1913 and these defendants terminated that 
agreement on the 13th March 1913. The 
plaintiff then instituted a suiton the llth 


“April 1913, in which he sets out his agree- 


ment with Dominic and Co. and also his 
agreement with these defendants and asks 

for an injunction to restrain the defend. ` 
ants from preventing „him from doing 
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Blevedoring work under these agreements 
at Moulmein. One’ of the defences taken 
in that suit was that the plaintiff had 
no right of suit because he was merely 
Dominio's agent and the suit was dismissed 
on that ground. The plaintiff then filed 
the present suit for damages for breach 
of: the agreement between the plaintiff 
and: these defendants. The suit has been 
dismissed on the ground that these damages 
having accrued at the time that the first 
suit was instituted the present claim is 
barred under Order II, rule 2, sub-clause 
3; and it is also dismissed onthe ground 
that, as regards the plaintiff's claim for 
battens supplied, his claim is res judicata, 
2. e, that the plaintiff is debarred from 
suing in his own name. We think the 
‘learned District Judge has misunderstood 
the plaintiff's olaim as to this. Plaintiff’s 
‘claim is for damages against the defend- 
ants for breach of contract made between 
the -plaintiff and the defendants. The 
former suit was dismissed because: it was 
taken to be a suit on the Dominic contract, 
in the present suit he is suing on a con- 
tract between plaintiff and defendants. 


. Tt is contended by Mr. Shaw for the 
defendants that this suit was rightly dis- 
missed under Order IT, rule 2, sub-clause 3, 
because the plain in the former suit shows 
that his cause of aetion there was based 
not only on the Dominic contract but 
also on the present contract. We agree 
with him that that would be a proper 
construction of that plaint, butit clearly 
was not so construed by the Court that 
dismissed that suit, and the view taken 
by the Court in that suit was the view 
that was pressed upon it by the defend- 
ants’ Advocate. For the purposes of res 
judicata we clearly must construe the 
plaint in the same way that'the Court 
that desided that suit construed it, 3. e., 
that it was based solely on the contrac 
between the plaintiff and Dominie and Co., 
and bad nothing to do: with- the > present 
‘contract. Consequently Order II, rule 2, 
sub-clause 3,- has no application and this 
suit was wrongly dismissed. 


` The appeal is allowed, the decree is set 
aside and the case will be sent back to 
be re-tried on its merits, 
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There will be a refund of the Appellats 
Court-fees under  seotion 13 of the Court 
Fees Act, and costs ten gold mohurs allowed. 
. Appeal allowed, : 


MADRAS HIGH COURT. 

Civiu Reviston Petition No. 887 or 1916, 
March 27, 1917.. 
Present:—Mr. Justice Spenser. 
GOVINDASAMI PILLAI—Peritionur 

. versus 
Tas MUNICIPAL COUNCIL, KUMBA- 
KONAM- -RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXXIII, v. 
5 (d), O. VII, r. 11—'Cause of action’, meaning of 
Petition to sue in. forma pauperis—Cause of action, 
barred by limitation—Limitation Act (IX of 1908), Sch. 
I, Arts. 97, 190, 145-—-Surt for recovery of money 
deposited under lease subsequently cancelled — Arts; 
120, 145, applicability of, $ 

The words “cause of action” in Order XXXIII, rule 
6, clause (d), Civil Procedure Code, signify a subsisting 
cause of action and a Court must dismiss an appli- 
cation to sue in forma pauperis if the canse of action 
is incapable of enforcement under the rules of 
limitation. [p. 520, col. 1.] : 

Case-law discussed. 

The thirty years’ period prescribed by Article 145 
of the Limitation Act relates to deposit of goods and 
not of money, and the proper Article for recovery of 
money paid under an existing consideration that hag 
subsequently failed is Article 97, [p. 521, col, 1.]. 

Bassu Kuar v, Dhum Singh, 11 A. 47; 15 I. A. 211; 
5 Sar. P. © J. 260; 12 Ind. Jur. 450; 6 Ind, Dec. (x.&.) 
458; Appavoo Odayan v. District Board of Tanjore, 
17 M. L.J. 298; Balakrishnudu v, Narayanaswamy 
Chetty, 24 Ind. Cas. 852; 37 M. 175, followed. 

Upendra Lal Mukhopadhya v. Rajshahye, 12 C. 113; 
6 Ind. Dec. (N. s.) 77; Sakhawat Ali v. Baldeo Sahat, 
8. Ind. Cas. 870; 13 O. C. 286, not followed. 

. Recourse should not bó had to Article 120 unless 
other Articles are clearly shown to be inapplicable, [ p. 
521, col, 2.] NE 

Petition, under seotion 115 of Act V 
of 1908, praying the High Court to revise the 
order of the Court of thb Principal District 
Munsif, Kumbakonam, in. Original Suit 
No. 1251 of 1915. ` ne JM Ak 

Mr. 8. Panchapagesa Sastri for Mr. K. 
Ramachandra Aryar, for the Petitioner. 
Mr. N. Rajagopalachariar, for the Respond- 


ent. 

JUDGMENT.—U pon an applieation to sue 
in forma pauperis, the District Munsif decided 
that the slaim, which was one for return 
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of the balance of the sum deposited by the 
applicant upon a contract with the Kumba- 
konam Municipality “for the collection of 
rents of stalls in the vegetable market, 
was time-barred. Upon this ground alone 
he dismissed the application without hearing 
evidence and deciding the question of fact 
whether the applicant was or was not 
possessed of sufficient means to pay the 
Court-fees on his suit. Two questions have 
been raised:— 

(1) Whether ihe Distriot Munsif aoted 
without  jurisdietion in . dismissing the 
application on this ground, 

(2) Whether he was wrong in treating the 
elaim as ouf of time. 

Order XXXIII, rule 5 (d), of the Code 
of Oivil Procedure deolares that a Court 
shall reject an application for permission 
to sue aga pauper where the applicants 
allegations do not show a cause of action 
(N.B. in the Code of 1882, it was “a right 
to sue ic such Court”), and rule 7 (2) 
authorises the Court to bear arguments 
on' the question whether on the face of the 
application it is prohibited by rule 5. 

There ia ample authority under both the 
old Code and the present Code for the 
view that ‘cause of action’ in rule 5 (d) 
signifies a subsisting cause of action and 
that Courts should dismiss applications if 
the cause of action is incapable of enforoe- 
ment under the rules of limitation. Fide 
Vijendra Thirtha Swami v. Sudhindra Thirha 
Swami (1), Amirtham v. Alwar Mantkkam (2), 
Subramania Ohetty v. Kulayappan (3) 
and the commentary to this rule in Wood- 
roffe and Ameer Ali's Civil Procedure Code 
of 1908. 

But it is argued that Vijendra Thirtha 
Swami ý. Sudhindra Tirtha Swami (1) wasover- 
ruled in the Full Bench decision in Rathnam 
Pillai v. Poppa Pillai (4) and that the two 
Yater cases were decisions of single Judges 
whose attention was not directed to this 
Ful Bench decision of their owu Court, 


which put a different interpretation on the’ 


language of the Code of Civil Procedure. 


(1) 19 M 197; 5 M. D. J, 193; 6 Ind. Dec. (w. s.) 842, 
. (2) 27 M. 37. 
' (3) 26 Ind. Cas. €0- 1 L. W. 668. 
(4) 13 M. L. J. 292. 
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This conflict of judicial opinion appears to 
have arise principally. from the use by. 
different Judges. of the words- 'good 
subsisting cause: of action’ in a different 
sense. 

If it means a good prima facie.case ou the 
merits, it isreasonable to say that a Court 
would not be justified by anything. in Order 
XXXIII, rnles 5 and 7, in, prejudging the 
merits of the claim upon;& summary ins 
vestigation in the course .of an enquiry 
into the applicant's pauperism.. As stated 
in Rathnam Pillai v. Pappa, Pillai (4), “a 
decision of the case on the merits at that ` 
stage, in practioe, would be likely to lead 
to waste of the Court's time and. to. confusion 
and irregularity of procedure"... .- mE 

Tn this connection I find it impossible to 
reconcile Roka Ranganayaka.Ammal y, Koka. 
Venkatachellapat? Noyudu (5), and Ratnam 
Pillai v. Pappa Pillai (4) with Kamrakh. Nath 
v. Sundar Nath (6) which purported to. follow 
OChattarpal Singh v. Raja Ram (7) (a case 
ofa claim barred by limitation) -but went 
further and applied the same principles to 
a case without obvious merits. 

If, however, the words ‘good subsisting cause 
of action’ are used to mean a valid subsisting 
cause of action, 7. e. one not barred by the 
laws of jurisdiction or limitation, then I 
think thatthe language of Order XXXIII, 
rule 5, fully warrants a Court rejesting an 
application which does not satisfy these 
requirements. 

The caseg in Mangalashert lla:h Krishnan 
Nambudri v. Mangalashert “Illath Kesavan 
Nambudrt (8), Kangammal v. Panchapakesa 
Odayar (9), Devupalli Ammanna v. Pediredla 
Narayanasamt Naidu (10) are not exactly in 
point but tend to support the distinction I 
have drawn between causes of action that 
are not prima facie good on their merits 
and those that are subject to the pro- 
bibitions specified in Order XXXIIT, rule 5. 


(8) 4 M. 323; 1 Ind. Des. (N. &) 1061. < 
16) 20 A. 299; A. W. N. 1898) 36;, 9 Ind. Deo. 
(x. 8) 552. 
(1)1 4.665 A W.N. (1885) 
(ws. 854. 
xı 16 Ind Cas 612; (1913) M. W. N 38. 
(9 28 Ind. Ces. 8.5 -6 M. L. J. 813; (1914) M. W. 
821. 
110) 80 Ind. Cas. 689. 


150; 4 Ind. Dec. 


> 
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The decision in Venkoba Row v. Thuniya 


' Nataraja Ohetty (11) dealt with a question 
upon which Ido not. feel called upon to pro-- 


nounce an opinion ve, whether evidence 
eould be recorded for deciding on a point 
of limitation during the enquiry into an 
applicant’s pauperism. | 

In the present case no evidence was 
admittéd and the District Munsif held that 


the suit was barred by limitation on the 


statements in the plaint. Under Order 


"VII; rule 11,2 Court could do as much 


as this even on a duly stamped  plaint. 

On the point of limitation I think that 
the plaintiff had three years 
deposit or at least the balance due to him, 


after crediting a portion towards the month-. 


ly instalments of rent due from bim, from 
the date of his contract with the Manici- 
pality falling through. The Article appli- 
cable to the facts alleged in the plaint is 
Artiele 97 of the Limitation Act, which 
allows three years, from the date of the 


' failure. 
The Privy Council in Bassu Kuar v. 
Dhum Singh (129) and this Court in 


Appavoo Odayan v. District Board of Tanjore 
(13) applied this Article to 


ation which afterwards failed. 

“It is clear from Balakrishnudu v. Narayana- 
swamy Chetty (14); that Article 145, which 
allows thirty years for recovering deposits, 
relates to deposit of goods and not of money. 
It is true that the Calcutta High Court in 
Upendra Lal Mukhopadhya v.Collector of Raj- 
shahye (15) considered that a plaintifi suing 
for recovery of a deposit given as security 
for personal services would have six years 
under Article 120 to bring his suit, and 
this was followed in Sakhawat Ali v. Baldeo 
Sakai (16) by a single Judge of the Oundh 
Judicial Commissioner’s Court and extended 
to a deposit of money as security for pay- 
ment of rent under a contract of lease. But 
in an earlier decision of the Calcutta High 


t 


(11) 3 Ind. Cas, 829; 6 M. L. T. 359. 
(12) 11A. 47: 18 I. A. 2115; 5 Sar 
12 Ind, Jur. 450: 6 Ind. Dec. (x. s.) 458. 

(13) 17 M. L. J. 298. 

(14) 24 Ind. Cas 852; 37 M. 175. 
(15) 12 O. 113; 6 Ind. Dec. (x. s.) 77. 
(16) 8 Ind. Cas. 370; 13 O. C. 286, 


P. C. J. 260; 


to recover his. 


eases where. 
money was paid upon an existing consider-. 


INDIAN OASES. + 88 


Court [Johuri Mahton v. Thakoor Nath Lukee 
(17)]it was held that the period of limita- 
tion for return of money deposited as security 
for the due performance of a lease was 
only three years under Article 62, and I feel 
no doubt that recourse should not be had 
to Article 120 unless other Articles are 
clearly shown to be inapplicable. As the 
petitioner in the present case took no 
steps till 1915 to recover his deposit. after 
getting notice from the Municipality in June 
1911 that his lease was cancelled, his claim. 
was rightly treated as time-barred. I dis- 
miss this petition with costs. : 

Pct'tion dismissed, 

V.R.P. 


(17) 6 C. 830; 6 C. L. R. 355; 2 Ind. Dec. (x.s.) 
1186. | 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECKEE 
No. 1786 or 1916. 

July 18, 1917. 

Present:— Mr. Justice Fletcher and 
Mr. Justice Newbould. 
MOHUNTA BHAGWAN DAS— 
DEFENDANT— APPELLANT 
versus 


SURENDRA NARAIN SINGH— 


— PLANTIFK— RESPONDENT. 

Specific Relief Act (I of 1877), ss. 19, 21 (b'—Con- 
tract to prepare and file set of jama wasil baki, whether 
can be specifically enjorced —Damages for mcn-perform- 
ance of contract, claim for — Contract running with land, 

A contract by a lessee for the preparation of & set 
of jama wasil baki and jama muffasil papers and 
filing them with the lessor at the close of every year 
cannot be specifically enforced by a Court as such 
a contract falls under section 21 (b) of the Specific 
Relief Act. [p. 528, col. 1.] 

In a suit for specific performance of such a con- 
tract, the plaintiff cannot, on his alternative prayer 
for damages under section 19 of the Specific Relief 
Act, get a decree for damages, unless he gives evi- 
dence of the actual loss suffered by him for non: 
performance'of the contract. [p. 523, cols. 2 & 2.7 

Quere.- Whether such a contract .runs with the 
land, or is a purely personal contract, or meant to be 
collateral. 


822 INDIAN 
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""Appeal against the decree of the Subor- 
diate Judge, Murshidabad, dated the 30th 
May 1916, reversing that of the Munsif, 
Lalbagh, dated ‘the 10th June 1915. 

. FACTS appear .from the judgment. 

^"Babu Karunamoy Bose (for Babu Gunada 
Charan Sen with him Babu Surendra Nath 
Das), for the Appellant.—This appeal has 
been preferred by the defendant and the 
mutter in controversy is whether specific 
performance’ can’ be granted against him 
of-a covenant contained in the lease 
under which he holds. The covenant is 
to the effect that every year the tenant 
would- supply a copy of his own papers. 
The finding is that for fifty years it had 
not been complied with. The lease was ʻa 
darpatmé lease and the defendant purchased 
the darpatnt interest. Now the covenant as 
regards the filing of jama wasil baki papers 
and jama mofussil papers is sought to be 
enforced ‘against the present defendant. 

[Dr. Dwarkanath Mitter for the Respondent. 
—The learned Judge has given damages 
to the extent of Rs. 40 in lieu of specific 
performance. | 

I contend that the covenant was not 
one which would run with the land and, 
therefore, sannot be enforced against an 
assignee as ihe defendant is, The covenant 
was not for self and assignees. The 
covenant was for delivery, of certain move- 
ables (the aforesaid papers) whieh were not 
an esse but w ich “were to be prepared in 
future: Forster. v. Hlvet Qolliery Co, Ltd. 
(1). When covenants per se affect the valne 
of the ..land. demised, then they are 
covenants running with the land. Refers to 
Snencer’s : case (2).in Smith's Leading Cases. 
The non-performance of the covenant has 
amounted to” waiver and estoppel, and a 
Court of Equity wil not enforce it: 
Peer . Mahomed , Deui v. Mahomed Ebra- 
him --(8). + Spencers: case (2). lays . down 
‘what affirmative covenants - ran * with -the 
land. Isita collateral ‘covenant or covenant 
forming part of the. - incidents ` of ‘the 
tenancy? This covenant does not affect the 
land. ‘Affect? means affecting the value 
oft. the démised ^ premises: ` Woodfall's 

(1) (1908) 1 K..B. 629; 11 L. J. K. B. 621; 98 L, T. 
D ia. d. Vol I (12th: Ban.) -page 62; 5 Co. 

E. 
Re) 99 b. 234; 6 6 Bom. I. R, 1018, 
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Landlord and Tenant, page 904. Asto cove- 
nants runniog with the land, sée Halsbury’ 8. 
Laws of England, Volume 7,.p 504, ` DN 
(Dr. Dwarkanath Mitter.— The covehant.was. 


for the benefit of the patnidar, Bee 
Dewar v. Goodman (4).] 
This was a purely personal éonrabt 


Specific performance of a contract like this 
cannot be granted. i 

Dr. Dwarkanath Mitter (with. him Babu 
Rishindr Nath Sarkar, for the Res.’ 
pondent.—This is clearly a covenant run- 
ning with the land.. This éase should’ 
be governed by the Patni Regulation. Tt 
affects my ‘interest if I am ‘not supplied 
.with the papers.. Vide Woodall v. Olhjfton 
(5). He having notice of the covenant 
was bound by it. His. rights were. earved, 
out of the patuidar's. If the covenant runs. 
with “the land, parties to it or those who' 
are privies "to it are ‘bound by it. It does. 
not come under section 21 of ihe ‘Specific | 
Relief Act. Damages’ óf breach “of the 
contract will be measured by the-exponses 
which I shall inour for the - preparation 
of the ‘papers. It is _ obligatory on the 


tenant‘ to keep jama wasil baki`pabers. He 
must perform all ‘the engagements. See. 
section 57, Bengal Tenarioy . Act. There is. 


nothing impossible in^it to` be specifically ` 
enforced, It is’ not the type of a case of 
a ‘sibger or artist. No element of skill is 
necessary to prepare such papers. Suit for 
specific performance is not barred by section’ 
21 of, the Specific Relief Act. Jama wasil 
bake ‘papers are generally kept.: The 
Court can direct the defendant todo that. 

Babu Karunamoy Bose, for the Appellant, 
was not called upon to reply. ` 

: ` ` JUDGMENT. 

' TrETOHER,J.— This is'an appeal from a 
decision of the learned 'Subordinate Judge 
of Murshidabad, dated the 30th May 1916, 
reversing the ` -desision of the Munsif of 
Lalbagh." ‘The case is an “interesting one. 
The question’ is, whether specific per- 
formance can be had against the defend- 
ant of a covenant contained in the lease 
under which he holds P". The covenant 
is in these terms :— “I shall file with you 


a set of jama wasil baki and jama mofussil 
(4) (1908) 1 K. B. 94; 77 L, J. K, B. 169; 97 L. T. 
885; 24 T. L. R. 62. 
(5) (1905) 2 Ch. i eee J. Ch. 555; 98 L. T. 267; 
64 W. R. 7; 217. LR 
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papers at the close of every year.". Neither 
the plaintiff: nor the defendant are the 
original lessor or the lessee. The lease is 
dated 1857 and the liability is sought to be 
enforced against the defendant -purely by 
reason of the privity of estate. The first 
question, therefore, that has been argued 
ig an important and, in many cases, a difficult 
question, I think, in this case it is a 
dificult question, namely, as to whether 
this particular covenant runs with the land. 
The rule in Spencer’s case (2) is well-known. 
How far the second rule in Spencer’s case (2) 
applies in India where the assignee is not 
named I do not know. I think, in this 
ease, for the ‘present - purpose we may 
assume that this covenant does run with 
the-land and that it is not meant to be 
purely a personal contract nor is it meant 
to: be collateral. On that assumption, I 
intend to decide this case. If that is so, 
the next point that arises is " ean the 
Court grant specific performance of a con- 
raot of this nature P" The contract that 
has been ordered to be specifically performed 
ie. a contract for the preparation of a set 
of. jama wasil'bakt and jama mofussil papers. 
That, of course, seems to me to be a case 
slearly coming under section 21 (b) of the 
Specific Relief Act. It is a’ contract 
which from its very nature is such that 
ihe Court cannot enforce specific perform: 
anée. Also, I think it comes within the 
other words in the same sub-section, I 
think no case has ever been shown to, us 
af: a. Court either in this country or in 
England ordering specific performance ofa 
contract of this nature, The Court cane 
mot say whether the document to be pre- 
pared is a jama wasil baki and jama 
amofussil papers or whether it is a set of 
gama wasil baki and jama mofussil papers. No 
authority has. been shown to usin which 
the Court has ever undertaken specific per- 
formance of a contract of this nature. 


The alternative case for damages that 
is made in this case seems to be one that 
cannot be decided in this suit. Whether 
damages can be obtained on a contract of 
this nature under section 19 of the Specific 
Relief Act, is not a matter to be considered, 
because it is clear on the evidence that 
the plaintiff at the time he instituted the 
present suit had not suffered any damage, 
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The plaintiff in this case must give evi. 
dence on which the Court 


can assess 
damages, The plaintiff, if he has that 
right, will be able to enforce it in any 


other proceeding which he may be advised 
to take. in the present suit, it is ad. 
mitted that there is no evidence of actual 
damage suffered by the plaintiff. In that 
view, we must set aside the decision of the 
learned Subordinate Judge and restore the 
decree of the Munsif. The respondent must 
pay to the appellant his costs in this Court 
as well as in the Courts below. 

. NEWBOULD, J.—1 agree. 


Decision set aside, 


MADRAS HIGH COURT. 
Civit MISCELLANEOUS APPEAL No. 223 or 1916 
AND 
' Crvit Revision PETITION No. 928 or 1916, 
; August 1, 1917. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Kumaraswami Sastri. 
~- .KANAKASABAI MUDALIAR— 
RESPONDENT—APPELLANT AND PETITIONER 
IN BOTH 
versus 


RAJAGOPAL NAIDU AND ANOTHER— 


PETITIONERS— RESPONDENTS IN BOTH. 

Civil Procedure Code (Act F of 1908), s. 144, O. XXT. 
rr. 101, 102—Restitution—Court, discretion of —Execu. 
tion—Bona fide claimant, restoration of, to possession — 
Transfer pendente lite, effect of—Party bound to re- 
store possession— Legal representative, position. of. 

Section 144 of the Civil Procedure Oode, which 
provides for restitution to be made on the reversal 
of a decree, is imperative in its terms and gives the 
Oourt no discretion. (p. 524, col. 2.] 

Where a party to a suit is bound to restore posses. 
sion under any provision of law, his legal representa- 
tives or assignsare equally liable. [p. 524, col. 2.] 

The provisions of Order X XI, rule 101, of the Civil 
Procedure Code, which direct that a bona fide claim. 
ant who has been dispossessed in execution shall be 
restored to possession, do not apply to a transferee 
pendente lite. [p. 424, col. 2.] 

In certain proceedings under the Guardians and 
Wards Aot the District Judge directed one K. to de. 
liver over possession of certain properties to one P, 
The High Court set this order aside, but in the 
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meantime P., who had obtained possession of the 
properties, mortgaged them in favour of one R. R. 
sued on his mortgage, obtained a decree, purchased 
ihe properties at Court auction and was put in 
possession. K. then applied for restitution of posses- 
sion and got delivery of possession. R. thereupon 
applied for restoration of possession under rule LOL 
of Order XXI of the Civil Procedure Code: 

Held, that R. being a transferee pendente lite the 
rule did not apply in his favour. [p. 524, col. 2.] 


Appeal against the order of the District 
Judge of South Arcot in Original Petition 
No. 86 of 1908.: i 

Petition, under section 115 of Aot V 
of 1908, praying the High Court .to revise 
the order of the Distriot Court of South 
Arcot, in Original Petition No. 86 of 1908. 


Mr. S. T. Srinivasagopalachariar, for the 
Appellant. 

Messrs. A. Srirangachari and R. Gopala- 
sawmi Aiyangar, for the Respondents, 


JUDGMENT,—The appellant Kanakasabai 
Mudaliar and some other persons were in pos- 
session of the properties in dispute claiming 
to be testamentary guardians undera Will 
executed by the father of one Ponnusawmi 
Mudali and two minors. On an application 
made under the Guardian and Wards Act by 
Ponnuswami in which he alleged that the 
properties were ancestral and belonged to 
the joiut family and any testamentary 
disposition of his father could not, there- 
fore, operate in respect of them, the Dis- 
triot Judge removed Kanakasabai from 
guardianship and directed possession of 
the properties to be given to Ponnuswami 
and Pornuswami accordingly was put in 
possession in 1909. On  Kanakasabai ap- 
pealing against the order of the District 
Judge, the High. Court allowed the appeal 
holding that the properties were ancestral 
and the possession of Kanakasabai was 
that of a trespasser and, therefore, the 
application of Ponnuswami under the 
Guardian and Wards Act was incompetent. 
The order of the District Judge in the 
latter’s favour was set aside. 
on 3rd January 1913. But in the mean- 
time, č. e., on 16th March 1911 Ponnuswami 
then being in possession under the order 
of the District Judge, had executed a 
mortgage in favour of the respondents in 
this appeal of the land in dispute. The 
latter instituted a suit on the mortgage 
in:1918, obtained a decree and | bought 


This was . 


the property at Court-anction and obtained 
delivery of possession on .l7th January 
1915. 

On the 26th January 1915 the appellant- 
Kanakasabai obtained an order for restor- 
ation of possession in accordance with the 
order of the High Court and delivery of 
possession was made to him on 27th Septem- 
ber 1915 in dispossession of the respondents. 
The latter then filed the present petition 
asking ‘that the property may be restored 
to -their possession and the District Judge 
has granted this application. 

The question is, does Order XXI, rule 101, 
which directs that a bona fide olaimant 
who has been dispossessed in execution 
shall be restored to possession, apply in 
respondents’ favour. The answer is furnish- 
ed byrule 102, which expressly lays down 
that nothing in rule 101 shall be applicable 
to a transferee pendente lite. The respond- 
ent obtained his mortgage pendente lite 
and his purchase of the property at 
Court auction in execution of the decree 
on that mortgage would not vest- him 
with a different character. Section 144, 
Civil Procedure Code, which states that 
the Court shall cause restitution to be made, 
gives the Court no discretion and it has 
been held in Jamini Nath Roy v. Dharma 
Dass Sur (1) that when a party is bound 
to restore possession his legal representa- 
tives or assigns are equally liable. The 
appeal must, therefore, be allowed and the 
order of the Distrist Judge will be set 
aside, We regret the result as the appel- 
lant is a mere trespasser, but the previous 
order of the High Court against Ponnu- 
swami has tobe carried out and the peti- 
tioner who stands in his shoes cannot under 
the law claima higher right to possession. 
He has other remedies. In the circumstance 
each party will bear his own costs of this 
appeal and inthe lower Court. No order 
is necessary in the civil revision petition. 

Appeal allowed; Order set aside, 
V. R.P. 


(1) 33 C. 857; 4 0. L. J. 192. 
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MADRAS HIGH COURT. 
Civit MISCELLANEOUS ÁPPRAL No. 68 or 1917. 
August 9, 1917. 

Fresent:--Mr. Justice Abdur Rahim and 
Mr. Justice Bakewell. 
GUNTAPALLI NARASIMHAYYA 
AND OTHERS— COUNTER- PETITIONERS Nos.1 TO 4 
—APPELLANTS 
versus 


MALAPATI VEERARAGHAVULU 
AND ANOTHER—PETITIONER AND 

COCNTER-PETITIONER No. 5— HESFONDFNTE. 

Provincial Insolvency Act (III of 1907), ss. 20, 47— 
Sale by Official Receiver of insolven?'s property—Posses- 
sion with third person—District Judge, power of, to 
order delivery of possession—Official Receiver, position 
of. 

The powers given to an Official Receiver under 
section 20 of the Provincial Insolvency Act are 
exercised by him standing in the shoes of the insol- 
vent in the interests of the creditors. He does not, 
in any way, act as a Court, and section 47 of tho Act, 
therefore, has no application to the acts dono by 
him. [p 825, col, 2.] 

Section 47 of the Provincial Insolvency Act merely 
Jays down the procedure to be followed by an Insol- 
vency Judge withregard to proceedings under the 
Act,and does not authorise him to decide by & 
summary proceeding questions of title with respect 
to property which is claimed by ‘hird persons. [p. 
525, col. 2. 

_Minatoonnessa Bibee v. Khatoonnessa Bibee, 21 C. 
479: 10 Ind. Dec. (x. 8s.) 949; Golam Hossein Cassun 
Arif v. Fatima Regum, € Ind. Cas. 800; 16 C. W. N. 

' 894, distinguished. . 

Cheda Lal v. Lachman Parshad, 87 Ind. Cas. 880; 
15 A. L. J. 268: 30 A. 267, relied upon. 

An Official Receiver sold some property belonging 
to the insolvent. The purchaser was obstructed in 
taking possession of the property by a third person 
who claimed to be in possession of the property 
under an independent title. On an application for 
delivery of possession by the purchaser, the Insol- 
vency Judge, after a summary inquiry, directed pos- 
session to be delivered to him: 

Held, that the Judge had no jurisdiction to pass 
such an order. (p. 526, col, 2.] 


Appeal against the order of the District 
Court of Guntur, in Insolvency Appeal No. 
609 of 1916, in Insolveney Petition No. 3 
of 1912. 

Mr. 
lants. 

Mr. 
ents, 


JUDGMENT.—This appeal arises in 
certain insolvenay proceedings in the Mofussil 
Court to which the Provincial Insolvency 
Act III of 1907 applies A man called 
Venkatakrishnayya was declared insolvent 
and the Receiver’ who was appointed in 


B. Narasimha Rao, for the Appel. 


M. Narasimham, for the Respond. 


Insolvency sold some property which was 
alleged to belong to the insolvent and. to 
have been mortgaged by him to the .lst 
respondent, and in that sale the Ist res- 
pondent bought the property. When the 
purchaser, the Ist respondent, wanted to 
take possession, he was obstructed by the 
appellants before us who claimed title to 
the property in their own right and also 
alleged that they had been for a long 
time in possession of the land. The Dis- 
trict Judge, purporting to act under section 
,47 of the Provincial Insolvency, Act, has 
held a summary enquiry and directed that 
the purchaser, the Ist respondent, be put 
in possession of the land. We do notthink 
that section 47 of the Insolvency Act 
authorizes the District Judge to act in 
this manner and by a summary proceeding 
to order the appellants to deliver possession 
of the land to the lst respondent. Section 
47 says: “Subject to the provisions of this 
Act, the Court, in regard to proceedings 
under this Act, shall have the same powers 
and shall follow the same procedure as it 
has and follows in the exercise of Original 
Civil Jurisdiction”. What this section lays 
down is the procedure to be followed by 
the Insolvency Judge with regard to pro- 
ceedings held under this Act. But the 
proceedings must be the act of the Court and 
not the act of a Receiver done under 
section 20 of the Insolvency Act; the 
powers given to the Receiver under section 
20 are exercised by him standing in the 
shoes of the insolvent in the interests of 
the creditors. He does not in any way act 
as a Court, and whatever he does in this 
connection he does merely on behalf of the 
insolvent, 


The learned Counsel for the respondent 
has asked us to say that under section 
47 the District Judge sitting as an Tn- 
solveney Court is empowered to try this 
matter as one in execution of a decree. 
To that the simple answer is, that there 
‘was no decree for execution. There was 
no decree at all in the case and it would 
be going much too far to say thata Judge 
in insolvency in the Mofussil has powers 
by a summary proceeding to decidg questions 
of title with respect to property which is 
claimed by third persons. The two Cal- 
cutta decisions in Minatoonnessa Bibee v, 
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‘Khatoonnessa Bibee (1) and Golam Hossein 
Cassim Arif v. Fatima Begum (2), which 
were cited by the District Judge in sup- 
-port of his view, were not under the In- 
solvensy Act at all. They were rulings in 
connection with questions arising in the 
execution of decrees under the Civil Pro- 
cedure’ Code. On the other hand, there is 
a ruling of the Allahabad High Court 
reported in Cheda Lal v. Lachman Parshad 
(3) which enunciates the same view as we 
have suggested. 

‘ The appeal is allowed and the judgment 
“of the District Judge must be set aside 
and the Ist respondent’s petition dismissed 
with costs throughout. 
: Appeal allowed. 
Y. RP. 


(1) 21 C. 479; 10 Ind. Dec (x. s.) 949. 
. (2) 6'Ind. Cas. 300; 16 C. W. N. 394. 
(3) 37 Ind. Cas. 830; 15 A. L. J. 263; 39 A. 267. 


PATNA HIGH COURT. ; 

Civiu Revision Permios No. 38 or 1917. . 

_ April 28, 1917. 
Present:—Mr. Justice Chapman and 
Mr. Justice Jwala Prasad. 
BHIKHIA JHA— PETITIONER 
versus 
BRIJ BEHARI AND ANOTHER— 
OPPOSITE Parry, 

Civil Procedure Code (Act V of 1908), O. XXI, vr. 
160, 101— Purchaser of portion of occupancy holding, 
whether can apply — Judgment-debtor," meaning of. 

A purchaser of a portion of an occupancy holding 
sold in execution of a decree obtained "under section 
148A, Bengal Tenancy Act, is, as far as his interest 
is concerned, bound by the decree and the sale and 
cannot apply under rules 100 and 101 of Order XXI, 
Civil Procedure Code, 1908. Under these rules the 
word “judgment-debtor” includes the representative 
of the judgment-debtor and all persons who aro 
‘bound by tho decree against the judgment-debtor 
and by the sale in execution of that decrec, [p. 527, 
col, 1.] 

- Revision against the order of the Munsif, 
Madhubani, District Darbhanga, ` 
©. Mr. Nérsu Narayan Singh, for the Peti- 
tioner. 

Mr. Atul Krishna Roy, for the Opposite 
Party. 
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CHAPMAN, J;—In this case a duit was 
instituted under section 148A of the 
Bengal Tenancy Act, for rent and a decree 
was obtained. The holding was sold in 
execution of the decree and was purchased 
by Newazi Jha. Possession was delivered 
to the auction-purchaser. Thereafter the 
person who had purchased a portion of 
the holding before the institution, of the 
suit complained to the Court under Order 
XXI, rule 100, of being dispossessed 
of the portion of the holding which 
he had pürchased. The Court has held 
that a purchaser of a portion of a holding 
is not entitled to apply under. that rule. 


The purchaser of the portion now 
appeals to this Court. Order XXI, rule 
.100, provides that where any person 


‘other than the judgment-debtor is dis- 
possessed of immoveable property by a 
purchaser at a sale in execution of a 
decree he may apply to the Court com: 
plaining of such dispossession, and if the 
Court is satisfied that the appellant was 
in possession on. his own account or on 
account of some person other than the 
judgment-debtor the Court shall direct 
that the applicant be put into possession 
of the property. Now there can be no 
doubt that at a sale such as that which 
took place in the present case the entire 
holding passed to the auction-purchaser 
and that after the sale the purchaser of 
the portion of the -holding ceased to retain 
any right whatever to remain in possession 
of the portion of the holding, If we were 
to hold, therefore, that such a person can 
successfnlly apply under rule 160, we should 
have to hold that the Court would be bound 
io restore such a person to possession of 
the portion of the bolding. which he had 
purchased, although it was quite clear that 
he had no right whatever to such possession 
and that any right that he had had been ox: 
tinguished by the sale. That would be.ar 
impossible result, and we do not think thatthe 
rule ought to be interpreted_to mean that, 
No doubt literally, speaking the purchaser 
of a portion of a holding in such a ease 
is & person other than the judgment-debtor, 
but the word "judgment.debtor" in rules 
101 and 101 must include the representa. 
tive of the judgment-debtor; the word "ro. 
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, Presentative" being taken to mean all persans 
“who” are ‘bound - -by. ‘the desree -and the sale 
in execution thereunder, There is more 
than one provision in the Code of Civil 
"Procedure where the words "or representa» 
“tive” have been omitted by oversight, and 
in which the-word plaintiff or decree-holder 
or judgment- debtor clearly includes the 
“représentative ọf -these persons. I am. of 
Opinion that it is necessary. to, hold that 
in rules 100 'and . 101 the word ' ‘judgment; 
“debtor” includes the representative of ‘the 
“judgment-debtor, it also includes all persons 
“who are bound by the decree against the 
judgrhent. debtor and by the sale in exeéu- 
‘tion of that ‘decree, 
, portion of a holding is, as far as his interest 
‘is eoncerned, bound by~ the decree for, rent 
' obtained under section 148A, of the 
"Bengal Tenancy Act und by the. sale in 
execution of that decree. He cannot, in. my 
opinion, apply under rules 100 and 101, Order 


“The Rule is, therefore, discharged. Costs 
One gold mohkur.- 

Jwata Prasad, J.—1 agree. 

T S Rule discharged. ` 


: PRIVY COUNCIL. 
. APPEAL FROM TSE CaLcorra HIGE Court, 
, March 20; 1917. 
ı Present:—Lord Buckmaster, Lord Parker : 
. , of Waddington, Lord Parmoor, 
. Sir Walter Phillimore, Bart., and. - 
" .Mr. Ameer Ali. 
MADHU SUDAN CHOWDHRI 
. (SINCE DECEASED) AND OTHERS— PLAINTIFFS— 
. _ APPELLANTS 
ne versus -« 
c. Marsam mah CHANDRABATI CHOW- 
, . DHRAIN: (since DECEASED). AND OTHERS— - 


^ DevenbDants—RESPONDENTS,. 

Ovi Procedure Code (Act XIV of 1882), ss. 274, 987, 
289, 291—Ezecution—Sale, suit to set aside—Pr oclama: 
tion, non-service of —Records' destroyed by fire—Burden 
of proof—Evidence Act (I of 18172), 55. 114, ill. (e)— 
Presumption that’ judicial acts .have been. properly 
performed-—Falee evidence, effect af... . 


: The purchaser of a, 


1 

: Where an auction. salo: of several  proporbié8 
` situated i in several villages is sought tobe set asido 
on the ground that the sale proclamationg were nob 
duly served in all the villages and it is ‘found that 
the record of the service of the’ proclamations was 
"destroyed by a fire which broke out in-the Court 
house, the burden of disproving the prima facic 
presumption that official acts wore rightly, carried 
out rests with ' the EL challenging tho 
sale. "p. 528, col. 2.] ` 

Where in such a case it is proved ihat M 
tions alleged to have been served in specific modes 
in some of the villages could never have been só 
served, that does not leave the other cases unaffecied, 
but the whole story of the service: of tho proi 
clamations completely breaks down and becomes a 
series of, concocted falsehoods prepared for 
deliberately misleading the Court. [p. 529, col. 2.]., 

In such a case it is only right that the párty ‘on 
whose behalf this evidénce had been prepared 
should be associated with the scheme of deceit, which 
it was designed to carry out and that such association 
should be Tegarded as an important elemént ih 
determining whether his defenco was honest and 
just. [p. 529, col. 2.] 


‘Appeal from a judgment and deoree of the 
Caleatta High Court, dated the 4th April 
1907, reversing. those of the' Subordinate 
Judge, Mozufferpore, dated the tn March 
1904. ' J 

Mr. A. M. Dunne, for the Á Spam nts i. 

n B. Dube, for the Respondents. : 

JUDGMENT. . 

ET BuckMasTER.— The  diffieulties with 
which their Lordships are ‘confronted .in 
this case are not connected with any questioh 
‘of law, nor do they arise from the recorded 
evidence of the witnesses. They are associ- 
ated with the inferences drawn from: doou- 
ments which are not before the. Board and 
‘from circumstances attending the hearing 
before the High Court, which it is now 
impossible to reproduce. The dispute entirely 
depends upon certain questions of fact. 
These questions were all answered by ' the 
District: Judge, who heard the’ case in the 
first instance, in favour of the appellants; 
‘and, but for the circumstances : to which 
allusion has been made, it would have 
been difficult for the respondents to convince 
their Lordships that they should support 
the reasoning of the High Court by whom 
this judgment was overruled. e 

' The history of this litigation 
for more than half a century. It appears 
thet on the 22nd .May 1872, two ladies, 
-whose.names appear as the first’ two re- 
spondents to this appeal, though one ‘has 
e:s ntly died, obtained a decree in the Privy 


satanas 
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Counsil against one Fateh Narayan Chondri 
for a sum which now exceeds Rs, 90,000. 
The proceedings, which were temporarily 
concluded by this judgment, are said to 
have been commenced on the 20th April 
1859, On the 18th March 1887, and the 
24th August 1888, the third respondent to 
this appeal, who is the Maharaja Rameshwar 
Singh Bahadur, obtained two decrees from 
the Court of the District Judge of Mozuffer- 
pore and from the High Court of Cal- 
outta respectively against the . respondents. 
The amounts due under such judgments 
are said 'to be Rs. 21,855. The said Fateh 
Narayan was entitled to an undivided one- 
fifth share in seventy-one properties in forty- 
five villages, and the first two respondents 
endeavoured to execute their decree by 
attachment and sale of the said share. Fateh 
Narayan, however, denied that he possessed 
any such interest, and it became necessary 
to institute proceedings to establish that 
this right existed. These proceedings were 
ultimately desided by the High Court of 
Calcutta on the 30th August 1898 in favour 
of the first two respondents, 
culties of these two ladies were not thereby 
ended, for the third respondent—the Maha- 
raja—attached under his decrees their rights 
against the said Fateh Narayan and, on 
the lst May 1909, applied that the said 
one-fifth share of the judgment-debtor 
-Fateh Narayan in the said properties should 
we alleged that in these proceedings 
the usual notices were issued and the sale 
.proclamations were served, the date of the 
salo being fixed for the 15th September 
1900. This execution was, however, stayed 
‘on the application of the two first respondents, 
who claimed that these decrees of the Maha- 
-raja were barred by the Statute of Limi- 
tations. This claim was ultimately. rejected, 
but fresh proclamations became necessary 
.under section 291 of the Civil Procedure 
Code, and it is these proceedings that have 
given rise to the dispute out of which the 
present appeal proceeds. 


The sale of one-fifth of a considerable 
* "portion of the properties was in fact effected 
‘on the 17th June 1901, and nearly the 
‘whole of the ‘property was purchased by 
the appellants, no other intending purchasers 
being present at the sale—the aggregate 


induced by thé collusion -of the 


But the diffi. 


price for the whole being Rs. 12,115. “On 
the 17th July 1901, a petition was presented 
by the first two respondents seeking tó ‘set 
the sale aside, based upon many allegations, 
the most material for the purpose of tha 
present appeal being that tha sale procla- 
mation was not served on all the ` mouzas, 
that the return: of service filed in: the 
Court was filed in collusion with the pur- 
chasers, the present appellants, and that 
the sale was accordingly concluded at a 
price far below the real value—a result 
process- 
server with the present appellants, who 
were co-sharers of the judgment-debtor in 
the’ property sold. This petition was dis- 
missed by the Subordinate Judge oh the 
llth March 1904. In the ordinary course 
the record of the service of the sale' pro- 
clamations wonld have been returned to 
the Court and there preserved as an official 
document. But, owing to a fire shortly 
after the sale, the official documents of 
the Court were destroyed, and in only one 
instance was such a record’ preserved. In 
the special circumstances of this case it 
may bedonbted if this unfortunate accident 
has greatly embarrassed the litigation; it 
would, in any eircumstances, be open to 
persons challenging the sale to show that 
these reáords were inaccurate, and, when 
they were destroyed, the burden of disproving 
the prima facie presumption that official 
acts were rightly carried out would rest 
with the two respondents. They called 
some evidence for the purpose, necessarily 


evidence of a negative character. It was 
limited in its extent; it affected only a 
very small number of the villages where 
the property was sityated; and it appears 


to have. been regarded as untrustworthy 
by the Subordinate Judge who saw the 
witnesses. The appellants,, on the other 
hand, called a large body of evidence to 
establish the strict regularity of all the 
proceedings. They brought before the Court 
the peon, whose duty it was to make 
proclamations and affix the official notices 
on the properties that were to be sold. 
He swore they were all duly affixed, and 
his evidence was corroborated by a servant 
of the Maharaja, who, identified the several 
properties; in addition, a number of chowkidars, 
resident in the villages, gave definite evidence 
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of the proceedings, and in nine cases pro- 
duced proclamations of the sale, which they 
undoubtedly vouched as being the actual 
documents that had been fixed upon the 
properties in accordance with the procedure 
laid down by virtue of sections 274, 937 and 
289 of the Code. 


This evidence convinced the learned 
Subordinate Judge thatthe sale had proceed. 
ed with due regard to all necessary form- 
alities, and the judgment that’ he delivered 
does not appear to have omitted from 
consideration any matter excepting one, 
which their Lordships cannot help regarding 
(in the course that the case took in the 
High Court) asa circumstance most critical 
in determining the truth of the evidence. 
For when the case came before the High 
Court on appeal, these nine sale proclamations 
were again produced, and then—-indeed, as 
it appears for the first time—these docu- 
ments were submitted to close and critical 
examination, with the result that the 
two learned Judges who heard the appeal 
were convinced that the story as to 
their having been fixed upon the 
various properties in. the manner specified 
by the witnesses was of necessity. wholly 

‘false. They pointed out that the documents 
‘bore no sign whatever of exposure either to 
-- Sun or rain, and they showed how impossible 
it was to reconcile the condition in which 
the documents then. were with the statement 
that they had been affixed to a house, 
fastened to various trees, and exhibited in 
the manner sworn to by the witnesses. Their 
judgment has satisfied their Lordships that 
they intended to find, and did in fact 
find, not that these documents had been 
put up and afterwards'taken down, but 
that they had never been exhibited at all. 
It further appears from their judgment 
that in the course of the hearing the Pleader 
on behalf of the present appellants could 
not answer these criticisms, and admitted 
that he could not oppose “the very reason- 
able -plea”:to sèt aside’ the sale. 
this: statement the learned Judges proceed. 
ed fo certain findings, with some of which 
at least, in- the absence of argument on 
behalf of the respondents, their Lordships 
would. find. it difficult tó agree. But these 
Subsequent. findings. do not affect the result 
of ‘the ‘Incidents: to: which’ their Lordships 
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have referred. If these documents never 
had been affixed, then the whole story of 
the service of these proelamaticns complete- 
ly broke down. It was nob merely in- 
accurate evidence, where the inaccuracy 
might he ‘regarded as due to mistake or 
forgetfulness; it beaame a series of con- 
cocted falsehoods, carefully prepared and 
put together for the deliberate purpose of 
misleading the Court. It istrue that the 
actual documents themselves only affected 
nine villages, but the complete destruction 
of the evidence in these particulars did 
not leave the other cases unaffected, . but 
destroyed the whole fabric of the story put 
forward by the appellants in support of 
their case. ' : 


In these circumstances it is, in their 
Lordships’ opinion, only right that the 
appellants—on whose behalf this evidence 
had been prepared— should be associated 
with the scheme of deceit whioh it was: 
designed to carry out,-and that such associa- 
tion should be regarded as an important 
element in determining. whether théir defence 
was honest and just [see Moriarty v, 
London, Chatham and Dover Raliway Com- 
pany (1)]. The docunients themselves have 
not been seen by their Lordships, and it 
is now ten years since the decree of the 
High Court was given. Their Lordships, 
therefore. feel bound ,to accept the finding 
of the High Court, who were obviously 
impressed in an unusual degree by the 
character of these documents, which they 
regarded as establishing the fraudulent 
suppression of the proclamations. There is, 
indeed, additional weight given to this 
conclusion by the action of the Pleader, to 
which reference has been made. He did, 
not give a formal consent to the dismissal 
of the appeal, but he obviously made a, 
statement which showed that on being 
confronted with these documents and the 
criticisms made upon them by the Court. 
he was unable further to.contend for the, 
trustworthiness of his client’s case. 

It was pointed out to their Lordships, 
that the actual judgment was given some 
fourteen days after the hearing of the ap- 
peal, and it is suggested that the learned. 


(1) (1870) 5 Q. B. 314; 38 L.J. Q. B, 199; 22 L. 
T. 168; 18 W, R. 625. _. : . 
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Judges might have misundérstood the action 
of the Pleader in. the conduct of the case. 
Their Lordships are quite unable to accept 
this contention; had there been any mistake 
inthis respect it would have been incumb- 
ent upan the appellants, while the matter 
was still fresh in the minds of the Judges, 
to have caused -their.Pleader to call the 
attention of the Court to. the fact that the 
statement made with regard to his conduct 
was a statement that had been made in 
error. -No such step was taken, and, apart 
from the argument of Counsel, there is 
. nothing. before their Lordships to make them 
think that any such mistake occurred; an 
affidavit has indeed been filed by a person 
who said he was present at’ the trial, that 
he would certainly have noticed any such 
admission, that such: admission was not 
made, and that the learned’, Pleader is now 
unable to recall whether in^faet it did or 
did not occur, After such a lapse of time 
this is wholly insufficient, and their Lord- 
ships, therefore, do, not: feel at liberty to 
express their views üpon the case as it 
stood when it left the District Court, but 
consider that they are bound to accept the 
clear conclusion of the High Court, that 
the documents in question were fraudulent- 
ly put’ forward as ‘the actual sale pro- 
clamations affixed to: the properties in 
pursuance of the Code, and that in fact 


no such proclamations were affixed at all; 


and this conelusion is suffieient to support 
the.judgment which is the’ subject of this 
appeal. 


-. Their Lordships realise with regret that 
the result of the view that they take will 
be to keep open the struggle in which the 
two first respondents have now been engag- 
ed for nearly sixty years in trying to 
obtain paymerit of a just debt. Comment 
upon the length of these proceedings can- 
not be fairly made without fuller know- 
ledge of all the attendant circumstances 
than their Lordships possess. In part, ab 
least, the first two respondents seem to have 
contributed “to the prolongation of the 
struggle: The delay in bringing this case 
before their Lurdships—a delay of ten years 


from the date of the decree of the High: 


Court—is due to circumstances partly be- 
yond the control of either party, but partly 
also is one for which beth sides are. to 
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blame. That such delay should be possible 
justifies the reproafh to which the admin- 
istration of the law is so often and so 
justly made subject, a reproach which 
their Lordships are most anxious to remove. 

The third respondent, the Maharaja, has 
taken no active part in this appeal. He 
appears in the course of these proseed- 
ings to have acted as their Lordships would 
have expected a person in his position to 
act. When once the 'peon, who was 
technically his servant, was found guilty 
of dishonesty, he no longer desired to 
support the judgment to which that dis- 
honesty had ‘contributed. In the result, 
therefore, although this appeal will be 
dismissed with costs, their Lordships do 
not think that any order ought to be made 
as to the costs of the Maharaja. And 
they will bumbly : advise His Majesty 
accordingly. 

Appeal dismissed, 


Solicitors for the Appellants: Messrs. 
T. L. Wilson 5: Co. . 
Solicitors for tbe Respondents: Messrs. 
Barrow, Rogers and Nevill. 
Solicitors for the Decree-bolder: Messrs. ` 
Sanderson, Atkin, Lee and Eddis, 
ee ee : 2M Ba 
MADRAS HIGH, COURT. : + 
Orvin MISOELLANEOUS Secoyp ÁPPRAL No, 7 


or 1916, i 
July 20, 1917. . 
Present;—Mr. Justice Abdur Rahim and 
Mr. Justice Kumaraswami Sastri, 
UNNAMALAI AMMAL-—PriaINTIFF— 
PETITIONER— ÁPPELLANT— - 
tersus 


MATHAN alias ARUNACHALAM 


AND ANOTHE &—DEFENDANTS— RESPONDENTS, : 

Limitation Act (IX of 1908), Sch. I, Arts. 181, 182— 
Restitution, application for, whether one for execution 
of decrce—" Application for execution of decree,” mean- 
ing of. 

The words “an application for oxeoubion of 9 
decreo” occurring in Article 182 of tho Limitation 
Act meanan application to enforce the deoreo .and 
in the ease of applications for restitution on reversal 
of a decree, the legal obligation arising from the 
appellate decree itself is sought to be enforced, and 
not any independent obligation, {p. 581, cols. 1 & 2.] 

Consequently, an application for restitntion under 
the Civil Procedure Code is an application for execu. 
tion of a decree and is governed by Article 182, and - 
nob by Artiole 18), ofthe LimitetionAct.[p.631 201:2.] . 
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Sultan Sahib Marakayar v. Chidambaram Chettiar, 
1 Ind. Cas. 998; 32 M. 136 at p. 137; 19 M. L. J. 224, 
distinguished, 

Asutosh Goswami v. Upendra Prasad, Mitra, 38 Ind. 
Cas. 17; 21:0. W. N. 564; 24 C. L. J. 467, explained. 


Appeal against the decree of the District 
Court of North Arcot, in Appeal Suit No. 131 
.of 1915, preferred against the order of the 
Court of the District Munsif of Tirupattur, in 
Revision Exeoution Petition No. 475 of 1914, 
in Original Suit No. 1120 of 1903. 
^. Mr. E. S. Ganesa Áiyar, for the Appel- 
lant. ; 

. Mr. K. V. Krishnaswami Aiyar, for the 
Respondents. 

, JUDGMENT.-—— The question in the appeal 
is whether Article 1§2 or 161 of the Indian 
Limitation Act applies to this application, 
‘which was an application for restitution of 
certain property in consequence of the 

- reversal of the original decree. There is no 
direct decision.on this point under the new 
"Civil Procedure Code, The learned Pleader for 
the respondent argues that though it is con- 

‘peded that the application in question is an 
application 2n execution, it cannot be said to 
be an application for execution of the decree 
and he says that there is authority for this 
distinction in the case of Sultan Sahib 
; Marakayar v, Ohidambaram Ohettiar (1). But 

“what was decided in that case. was that a decree 
having been already executed and the applica- 
tion being for delivery of possession there was 
no question of the execution of. the decree. 
This is a totally different case. Itis con- 

ceded by the learned Pleader that section 47, 
Civil Procedure Code, does govern an appli- 
cation for restitution under the new Code. 

e says that it isan application relating to 
the execution of the decree, but it is not an 
application for execution of the decree. As 
we understand the words “an application 
for execution of a decree,” they cannot mean 
anything else but an application to enforce 
the decree. The distinction is sought to 
be drawn on this ground that the appli- 
cation seeks to enforce what legally follows 
from the decree but not to enforce the terms 
of the decree. 
subtle distinction is sound so far as the 
present question is concerned. What is 
sought to be enforced is the legal obligation 


arising from the decree itself and not an: 


pP 1 Ind, Cas, 008; 32 M. 136 at p, 137; 19 M, L, J. 
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independent. obligation. It seems to us 
that we must treat the application as an 
application for execution of the decree, As 
regards authorities, we have a decision of 
this Court in Venkayya v. Ragavacharlu (2), 
which laid down that to an application of a 
similar nature the Article of limitation 
applicable was that corresponding to Article 
182 of the present Limitation Act. But it 
is contended that the new Code has made 
some difference in this respect inasmuch 
as in section 583 of the old Code the words 
“to execute the decree” occurred, while those 
words are wanting in the present Code. But 
as pointed outin a decision of this Court 
reported as Somasundaram Pillai v. Chokka- 
lingam Pillai (3), the Legislature could not 
have intended that an application for restitu- 
tion should:not be treated as an applieation 
in execution. All that the Legislature 
intended was to make clear that certain 
applications, which under the old Code were 
not included in section 583, were included 
in section 144, Civil Procedure Code. The 
view we take of Article 182 is also borne out 
by other decisions of this Court reported as 
Mullaseri Gopala Menon v. Krishekt Kovilaknath 
Manavikraman (4) and also by an unreported 
decision in Civil iscellaneous Petition 
No. 184 of 1917. On the other hand a deci- 
sion of the Calcutta High Court reported as 
Asutosh Goswami v. Upendra Prasad Mitra (5) 
has been cited to us for the contrary position. 
In the first place, the observation there 
seems to be by way of obiter and further, no 
reasons are given in support of the view 
that Article 182 did not apply. The learned 
Judges seem to have followed an earlier 
decision of that Court reported as Harish 
Chandra Shaha v. Chandra Mohan Dass (6) 
and that was under the old Code. There 
also the question does not appear to have 
been properly discussed. We hold that Article 
182 applies to the application in question, 
We reverse the order of the lower Courts and 
remand the petition to the District Munsif 


2 20 M. 448; 8 M. L.J. 79; 7 Ind.. Dece (Nusi) 
817. . A 
"i 38 Ind. Cas 806; 5 L. W. 267; 40 M. 780. 
4) 13 Ind Cas. 179; 22 M. L. J. 146; 10 M. L, T. 608. 
(5) 88 Ind. Cas, 17; 21 C. W. N. 664; 24 C. L. Jy 
467. 
(6) 28 C. 113. 2" -t 
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for disposal according to law. The respond- 
ent will pay the appellants’ cost in thia 
and inthe lower Appellate Court. Costs in 
the District Munsif's Court will abide the 
result, 

Appeal allowed ; 


TBP. Case sent back. 





* 
CALCUTTA-HIGH COURT. 
Ruts Nis No. 556 os 1917. 
August 20, 1917. 
Present; —Mr, Justice Fletcher and 
Mr. Justice N. R. Chatterjea. 
GEORGE BURGH *McNAIR-—PrTIT:0NER 
x versus 
J. D. CAMPBELL AND OTHERS — OePosrrg 
PARTIES, 

Penal Code (Act XLV of 1860), s. 174—Failure to 
appear before Commissioner to give evidence and produce 
privileged document—Offétice—Evidence Act I of 872), 
s. 126—Solicitor, whether bound to produce letter of 
client. z 

A Solicitor is not bound to produce beforea Court 
or a Commissioner appointed by the Court to take 
evidence, a letter written to him by his client, but he 
is liable to attend before the Court or the Commis. 
sioner and state whether he has received such a letter, 
without reference to its contents. [p 533, col 2.] 

A Solicitor of a well known position in Calcutta, 
having been served with a notice by a Commissioner 
to attend before him to give evidence and produce a 
letter written to him by his client, did not appear 
before the Commissioner, but wrote a letter saying 
that he could not produce the letter, as it was a 
privileged one, being under-the mistaken notion that 
his attendance was required only for the production 
of the document. Thereupon the Commissioner 
returned the commission unexecnted, and the Court, 
which was in a-district far off from Calcutta, called 
upon the Solicitor to show cause why he should not 
be prosecuted under the provisions of section .74, 
Indian Penal Code: 

Held, that having regard to the position of the 
Solicitor and the circumstances of tho case, the pro- 
cedure of the Court was not justifiable [p. 583, col 2.] 
, Rule against the order of the 3rd Court of 
the Subordinate Judge, My mensingh. 

‘FACTS appear from the judgment. 

Mr. B. C. Mitir (Officiating Advocate Gene- 
ral) (with him Babu Ambtkapada Chaudhry), 
for the, Petitioner. The procedure of the 
lower Court is an extraordinary one. Mr. 
McNair was not bound to produce the 
original letter which was written to him 
by his olient, The letter was a privi- 
leged document and its production can- 
not be enforced by a Court, far less by 
a Commissioner. When Mr. MoNair was 
asked by the Commissioner to appear before 
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him, he wrote him a letter on the very day 
stating that be could not produce the letter. 
No summons was issued and nothing was 
heard of the matter, until one day all on 
a sudden a notice was served upon him call- 
ing upon him fo show cause before the Court 
in Mymensingh why he should not be prose. 


: cuted under section 174, Indian Penal Code, - 


[F.grcHER, J.—It isa monstrous proceed- 
ing. What doesthe Judge say?] 4 
He says that the Commissioner is a Civil 
Conrt and Mr. “MeNair was bound to appear 
before him. J cannot understand why a 
gentleman of the petitioner's position should 
be submitted toa treatment of this desorip- 
tion, when he refused to produce a document 
which he declared to bea privileged one. | 
[Foercagr, J.— His declaration must bè 
taken prima facie as true. | 
It is the duty of the other side to show 
thatthe documént is not privileged. ' 
Moreover, no summons was ever issued by 
the Court and there was no disobedience of . 
the lawful authority of the Court. Therefore 
no prosecution could lie under section 
174, Indian Penal Code. Mymensingh is over 
200: miles away from Calcutta and Mr; 
McNair was not-bound to produce a letter at 
a place which is over 200 miles. i 
Babu Atulyt.Oharan Bose, (with him Babu 
Atul Ohander Dutt), for the Opposite 
Party.—AÀs a matter of fact summons was 
issued and Mr. McNair was asked not only to 
produce the letter but also to give his evi- 
dence, : 
[FrETOuER, J.— Evidence about wbat?] 
Does any summons ever state that these’ 
are the points with’ regard to whioh your 
evidence ig required? m 
{Fretcuer, J.— When summons is issued 
by a Commissioner, the points may be stated; ] 
There was no justification for Mr. MeNair's 
refusal to appear before the Commissioner, 
He was bound to appear in order to give his 
evidence which was required and if he wanted 
to claim any privilege in respect of the letter,’ 
his duty was to state before the Commissióner 
that he would not produce the letter, 
JUDGMENT. M 
Freroser, J.--This is a Rule obtained 
by Mr. McNair calling on Messrs. Donald 
Campbell and Company, who are the 
decree-holders' in olaim case No. 4 of 1917 
of the third Court of the Subordinate 


` 
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Judge at Mymensingh and also on the Sub. 
ordinate Judge to show cause why the notice 
issued by the said Subordinate Judge on the 
9th July 1917 should not be cancelled. The 
facts so far as material are very short. This 
firm of Messrs. Donald Campbell and Com- 
pany sned a gentleman of the name of A. K. 


Gaznavi in the Original Side of this Court: 


and obtained a decree for about six lacs of 
rupees. That decree of this Court was sent 


for execution to the Court at Mymensingh: 


and, presumably, Messrs. Donald Campbell 
and Company had given credit to Mr. A. K. 
Gaznavi on the footing that he was a person 
of wealth and was able to meet any sum 
that might become due to them from him on 
the agreement on which he entered into these 
transactions. The decree-holders then pro- 
ceeded to attach certain properties that appa- 
rently ostensibly belonged to Mr. A. K. Gaz- 
navi, and Mr. A. K. Gaznavi put ina claim 
that the properties were not his but had been 
dedicated to religions and charitable purposes 
by some document and, therefore, the decree- 
holders Messrs. Donald Campbell and Company 
could not recover their money out of these 
properties because they did not, in fact, be- 
long to Mr. A. K. Gnaznavi. It may be 
unfortunate that that position, if true, was 
not disclosed at some earlier stage so that 
this firm of merchants in London, Messrs, 
Donald Campbell and Company, might have 
known before they entered into this trans. 
action that the properties which they sought 
to attach had been,dedicated to religious and 
charitable purposes. But the case having 
passed from the hands of the firm of Solicitors 
who conducted the case in this Court, the 
gentleman in Mymensingh who conducted the 
business of the decree holders did not accept 
this case of Mr. Gaznavi that this was a 
genuine dedication, but he alleged that the 
whole thing was a sham to withdraw the 
properties from the diligence of the creditors 
of Mr. Gaznavi. It appears that, in the 
course of certain proceedings, the firm of 
Messrs. Morgan and Company of which the 
senior partner is Mr. McNair Lad acted on 
behalf of Mr. Gaznavi. By some means or 
other- it is not necessary for us to enquire 
how—a document purporting to be a copy of 
a letter written by Mr. Gaznavi to Mr. Mc- 
Nair came into the poasession of the gentle- 
man conducting the proceedings in the Court 
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at Mymensingh, What that letter con. 
tains we do not know; we have not seen it. 
But the decree-holders wished to get that 
letter in evidence and, therefore, they took 
out a commission to examine Mr. McNair. 
A notice of the appointment before the Com- 
Tnissioner was served on Mr. McNair on the 
27th June and he was directed to attend 
before the Commissioner at 4-45 r, M. that 
day. Mr. McNair took the view, and a pro- 
per view | may say, that the letter that he 
was required to produce having been given 
to him as the Solicitor of Mr. Gaznavi, he 
should not produce that document without the 
consent of Mr. Gazugvi. That course was 


obviously right, although I think that the 


view put forward on the other side that 
Mr. McNair was liable. to attend before the 
Commissioner and state whether he had 
received a letter without reference to what 
were the contents of that letter is accurate. 
A Solicitor can only take objection to produce 
a privileged document before a Court or a 
Commissioner appointed by the Court to take 
evidence, He cannot say that he declines 
to come to Court because the document is, in 
fast, a privileged document. However, it ap- 
pears, although apparently Mr. Mo Nair 
was not aware of that, that the decree- holders 
required his evidence for other purposes be- 
sides the production of this letter. Mr. Mo- 
Nair did not attend before the Commissioner 
and he wrote a letter to the Commissioner 
saying that he could not produce the document 
as it wasa privileged one. He heard noth- 
ing more about the matter after that. The 
Commissioner returned the commission to the 
Court at Mymensingh and the next thing 
that Mr. MaNair heard was that he was 
called upon to show cause before the Court 
at Mymensingh why he should not be prose- 
cuted under the provisions of sestion 174 of 
the Indian Penal Code. That, of course, is a 
procedure that nobody-will seex to justify, 
Mr. MoNair is wellknown both in this 
Court and in Calcutta. There is no reason 
to put bim to this treatment of having to go 
down to Mymensingh and show cause why he 
should not be prosecuted under section 174, 
Indian Penal Code, because he wrote a letter 
to the Commissioner on the 27th June 1917 
stating that he could not produce: the letter 
which he was asked to produce. "The Com- 
missioner ought to have written. back to 
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Mr. MoNair “making a suitable pali 


and | giving him a proper notice to appear 
and have his’ deposition taken. There is no 
reason to think that: Mr: MoNair was not 
willing to appear before the Commissioner, in 
fact ‘he was quite willing, Mr. MoNair 
"wás cotat all in fault except that he was 
‘under a mistake that he anticipated that his 
evidence was required for, as he had already 
stated to the Commissioner in writing, that 
‘he would not be able to produce the docu- 
‘ment wanted from him. The present Rule 
‘must be made absolute. 

The only other question that is to be con- 


'gidered in this case is the question of costs. 


There does’ not seem to be any reason to 
think that the decree-holders are responsible 
“for the course adopted by the Commissioner 
in sending the commission ‘back to Mymen- 
singh, because Mr. McNair did not appear 
before him'2 hours 45 minutes after the Com- 
missioner had written that letter to him on 
the 27th’ June 1917. It is, however, as 
‘the learned Advocate-General has rémarked, 
‘a strong ease that an application should 
‘have been made by the decree-holders for a 
warrant or proclamation against a gentleman 
in the position of Mr, MeNair because he 
"should have appeared before the Commissioner 
within this limited time of 2 hours 45 
minutes without regard to any other business 
that Mr. McNair might have had at that 
time. That case, of course, cannot stand 
‘and, as already stated,’ we must’ make the 
Rule absolute. Iam afraid that-this is-not 
‘a case in which We can order the decree- 
‘holders to pay the costs. They do not seem 
to be responsible for initiating these proceed- 
‘ings. The Commissioner who returned the 
commission to the Mymensingh Court seems 
to be really responsible, The proper coursé 
ought to be that the commission should be 
sent back or a fresh commission issued to 
take the evidence of Mr. McNair and a suit- 
able appointment must' be’ made for Mr. 
MoNair’s attendance before the Commissioner, 
It is quite clear that'à' notice served 2 hours 
4$ minutes before without any reference to 
what Mr. MoNair's engagements, however 
pressing they may be, are, is not a suitable 
and próper notice. 

The Rule is accordingly made absolute. 
We make no order as to costs. 

Cuatrerses, J.—I agree. : 
Rule made absolute. 
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CALCUTTA -HIGH COURT. <.” 
APPBALFROM APPELLATE Decren No. 1779 - 
: oF 1916. `> E 
July 18, 1917. - : 
Present: —Mr. Justice Fletcher and `.: 
à Mr. Justice Newbould. E 
RASHED KAZI—DEFENDANT— APPELLANT. 
versus 
PACHOO SARDAR-—PrAImNTIFF— | ^ 
RESPONDENT. 

Bengal Tenancy Act (VIII B. C. of 1886), es. 49, as 
—Permanent'sub-lease granted by raiyat, admissibility 
of—Righis of parties—Custom—Raiyat, whether can 
create permanent under-lease. 

A permanent sub-lease granted by a raiyat is in: 
admissible in evidence, even though some money or 
somo rent has been paid by way of part performance 
under the terms of the document.  [p. 535, col. 2; p. 
536, col. 2.] 

Therefore, the rights of the parties cannot be ad- 
judicated on with reference to it, and consequently 
a raiyat who has granted a permanent sub-lease can 
eject the sub-lessee by a notice to quit under section 
49 (b) of the Bengal Tenancy Act. [p. 586, col. 2:] 

Jarip Khan v. Durfa Bewa, 15 Ind. Cas. 476; 17 C; 
W. N.59; 16 C. L. J. 144; Telam Pramanik v. Adu 
Sheik, 18 Ind. Cas. 791; 17 C. W. N. 468; Mohim 
Chandra Deyv. Baidya Nath Kapali, 29 Ind. Cas. 879; 
21 C. L. J. 478, followed. 

A raiyat may by custom have a right to create & 
permanent sub-lease and & permanent sub-lease so 
created is not inadmissible in evidence, but the party 
who wants to prove it must establish the custom 
beforé it is admitted in evidence. [p. 536, cols. 1 & 2.] 

Semble.— A vaiyat holding ata fixed rate of rent 
is competent to creaté a permanent under-lease, [p. 
536, col. 1.] 

Appeal against the decree of the District 
Judge of Zillah Khulna, dated the 25th July 
19:6, affirming that-of the Munsif, lst Court 
at Bagarhat, dated the 24th March 1915. 

FACTS of the . case appear from the judg- 


ment. : 

Dr. Jadunath Kanjilal, for the Appel- 
lant.—The defendant, who is the appellant 
here, is an under-ratyat who based his claim 
on a permanent under-lease and ineffectually 
tried to resist the suit of: the plaintiff 
to eject him. The permanent ‘under-lease 
was granted to the defendantin November 
1897 and is marked: Exhibit À.: In 1912 the 
plaintiff sued for rent on Exhibit A and goba 
decree against defendant in 1913, After 
this, notice under section 49 of the Bengal 
Tenancy Act to quit was served on the 
defendant. The plaintiff. being the. raiyat 
who granted Exhibit A to the defendant, 
is estopped from questioning the permanent 
under-ratyat? lease. The defendant being 
tenant in possession, the plaintiff granted 
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him a permanen lease and got rent from: 


him. So on the doctrine of part perform- 
ance he is estopped from questioning the 
under- lease, 

The lease ought to haye been given in 
evidence and it was then to be seen ‘whether 
there was the custom. of granting a permanent 
under-lease, “because the;decision in Jarip 
Khan v. Durfa Bewa (1) "is subject ta the 
qualification that, a raiyat may by custom’ 
have a right to ` create a permanent under- 
lease. . 

In the plaint’ it is stated jamais kaimi. 
Having regard to section 18 of the Bengal 
Tenancy Act which controls section 85 of 


the Bengal Tenancy Aot, the plaintiff would’ 
be able to create a permanent under-lease,’ 


Hari Mohan Pal v. Atul Krishna Bose (2). 

Refers to Tanujudd: v. Asgar Howladar 
(3), Manik Bora? v. 
(4). 


[Babu Narendra Kumar Bose, for the Re-: 


spondent. The case in Tamijuddi v. Asgar 
Howladar (3) was about & lease from year 
to year. Refers to Mohiom Ohandra Deyv. 


Baidya Nath Kapali (5), Jarip Khan v.' 


. Durfa Bewa (1).] 


It cannot be said that ` tlie document is 


mot evidence against the razyat himself, It 
is admissible in evidence .as against the 
contracting parties. Moreover there was part 
performance as possession under the lease 
. is part performance. 

Babu Narendra Kumar Pose, for the Re- 
spondent, was not called upon. 

JUDGMENT, 

Fietcues, J.—This is an appeal by the 
defendant against a judgment of the learned 
District Judge of Khulna, dated the 25th 
July 1916, affirming’ the decision’ òf the 
Munsif at Bagarhat. The suit wasa suit 
brought by a raiyat to eject an under- 
The defence was that the defendant 
held under: a permanent sub.lease. The 
question as to the validity of .a° document 
like. this between a raiyat and ‘an under- 
ratyat has been the subject. of judicial 
decision on many occasion in this Court. 
The later ‘course of decisions; however, 


(1) 15 Ind. Cas. 476; 17 C. W.N; 59;16 C. L. J. 


- (2) 32 Ind. Cas. 503; 19 O. W. N. 1127 

: (8) 1 Ind Cas. 942; 13 C. W. N . 183; 36 c. 266. 
` (4) 10 Ind. Cas. 469;.13 C. L. J. 649. 

(5) 29 Ind. Cas. 879; 21 C. L. J. 478, 
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turns on: a point that did’ not find a place 
nor was considered in the earlier judgments. 
The earlier judgments were not all one 
way, but there was no doubt a consider-. 
able body of authority for saying that the 
under-lease was good between the raiyat and 
the ‘under-razyat. The latet cases, as I have 
said, were decided’ on- different grounds, 
and they were decided on this ground 
that the under-leage was inadmissible in 
evidence and could not be looked at to 
enable the Court to adjudicate on the. 
rights of the parties. The first case in which: 
that view was taken ‘was the case of Jarip 
Khan v. Durfa Gewa (1). That was followed 
in the ‘case of Telam Pramanik v. Adu Sheik 
(6). The latter case is interesting, because the 
Senior Judge on the Bench who decided 
the case of Telam ‘Pramanik v. Adu Sheik 
(6) was Mr. Justice Carnduff who had 
been a‘ party to one of the decisions that 
are principally relied on by the appellant’s 
Vakil in this case. The case was further 
followed in Mohim Chandra Dey v. Baidya 
Nath Kapali (5). As far as I know, after 
the date of the decision of the case of 
Jarip Khan v. Durfai Bewa (1), there is 
no case in which it has been held that a 
permanent sub-lease granted by a raya is 
admissible in evidence.- If it is not ad- 
missible in evidence, the rights of the 
parties cannot be adjudicated on with re- 
ference to that dosunient. We have been 
asked to refer the case to a Full Bench. 
But the decision in Jarip Khan v. Durfa 
Bewa (1) has beàn followed on more than 
one occasion and the learned Judges who 
decided the subsequent cases did not con- 
sider that the point required the decision 
of a Full Bench. The learned Judges, I 
suppose, who decided, these cases’ came 
to the conclusion that this point was a 
new point that- had not been before the 
Court in the earlier cases and that, if 
it had been, the Court would have arrived 
at a different “conclusion. However, as 
the other Benches consisting of other learned 
Judges saw no difficulty in following the 
case of Jarip Khan v. Durfa Bewa (1) 
in other cases, I do not think we ought 
to refer the matter to & Full Bench. 

. The next point that has been raised 
would seem:to be a much better point if 


(8) 18 Ind, Cas. 791; 17 C, W. N. 468. 
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‘disehtangled from the argument made by 
the learned.Vakil for’ the appellant with 
regard to it. The présent «plaintiff stated 
that within the jurisdiction of a particular 
Police ‘station there was a kaimi jama 
-belonging - to the- plaintiff. The suggestion 
was put forward -before us that kaimi jama 
meant fixed rent. A fixed rent could not 
be within the limits of the jurisdiction 
of a Police station. It obviously meant 
that there was a permanent holding. The 
point that has been made is this: That 
the lower Appellate Court has only found 
the plaintiff in the present case to be a 
‘yatyat. It may be said that he was raiyat 
holding at a fixed rate of rent and, if he 
:was: a-ratyat holding at .a fixed rate of 
:yent; he .would be able to create 9 per- 
manent under-lease having regard to the 
‘terms of section 18 and section 85 of the 
Bengal Tenancy Act. In support of that, 
Dr. Kanjilal relied on the case of Har 
.Mohan Pal v. Atul Krishna Bose (2). That, 
I think, would have been the best point in 
the case if it had been raised in the 
grounds of appeal either here or in the 
lower Appellate Court. The learned gentle- 
men who drew up the grounds of appeal in 
the lower Appellate Court and this Court 
did not challenge the judgment appealed 
against on the ground that it was erroneous 
in finding that the plaintiff was a razyat, 
and, therefore, not able to grant a 
permanent lease but their ground of appeal 
was that the plaintiff ought to bave been 
found to be a  tenure-holder and the 
defendant a raiyat. We cannot go into 
this point which has never been gone into 
during the course cf these proceedings. 

There is another point that Dr. Kanjilal 
seems to have placed much stress on, and 
that is the question as regards the admis- 
sibility of the permanent under lease in evi- 
dence. Dr. Kanjilal’s view is this: that 
although the three decisions. that I have 
already referred to state that the document 
is not admissible in evidence, that decision 
is subject to this qualification that a raiyat 
may by custom have a right to create a 
permanent under-lease. It is clear that he 
may have!“ Dr. Kanjilal's view is, therefore, 
that first the lease cught to be given in 
evidence and then it ought.to be seen 
whether the custom to ‘grant a permanent 


&ub.lease has or has not heen established. 
With all due respect, that seems to me to 
be placing the cart before the horse, that is 
not the regular way in ‘which judicial pro- 
ceedings are conducted that the Court should, 
first of all, let in all documenta that are 
prima Faia inadmissible in evidence and 
then see whether a party can establish cer- 
fain particular exceptions which would 
entitle him to give in evidence documents 
which under the general rule are not ad- 
missible. It is clear and well established 
in the course of proceedings in Courts of 
Law that a party should, first of all, give 
prima facie , proof entitling him to give a 
document in evidence. You cannot hand 
over a document and read it and then say 
that the dosument is admissible in evidence. 

The last point is as regards Exhibit A, 
a lease which cannot be looked at. It is 
said that the defect, if any, is cured ty 
part performance and, therefore, the Court 
ought to admit the document in evidence. 
That document, according to the view that 
has been taken in the case, is not admis- 
sible in evidence. Because some money or 
some rent has been paid under the terms 


of that document does not assist the ap- - 


pellant at all. An under-razyati tenancy 
is liable to be determined by notice to 
quit and it has been found in this case that 
such notice has been given. 

The present appeal fails and must be dis- 
missed with costs. 

INEWBOULD, J.—I agree. 

Appeal dismissed, 





MADRAS HIGH COURT. 
Civit Revision Perition No. £94 or 1916. 
July 17, 1917. 

Present: — Mr. Justice Phillips. 
BRITISH, INDIA STEAM NAVIGATION 
COMPANY, LIMITED, BY TREIE LOCAL 
AGENTS Messrs, MADURA CO. LTD., 

AT CALIC UT— DErENDANTS— PETITIONES RS 
versus 
HUSSAIN KASIM SHETT, BY MUKATIAR 
AND AGENT GANNI HUSSAN SHETT— 


PLAINTIFF RESPONDENT. 
Limitation Act (IX of 19687, s. 8, Sch. I, Art 3'— 
Civil ‘Procedure Code: (Act. V of ‘05,8. 115 Reri- 
ston—Appellate Court, failure of, to adjudicate on plea 
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of limitation mot raised, whether material irregularity— 
Suit for damages for non-delivery by cavrier—Limita- 
tion. 

Section 8 of the Limitation Act does not lay the 
duty upon Appellate Courts of dismissing suits filed 
out of time in the Original Courts, and the failure 
of an Appellate Court to adjudicate upon a plea of 
limitation which has not been pressed before it does 
not amount to material irregularity so as to justify 
interference by the High Court in revision. 

Dattu v. Kasai, 8 B. 635; 4 Tnd. Dec. (x. s.) 732, 
Duraisami Udayan v. Kadirsa Rowthen, 32 Ind, Cas. 
185; 8 L. W. 176, relied upon. 

A..suit for damages for non-delivery of goods by a 
carrier is governed by Article 31, Schedule I, of the 
Limitation Act. 

Jaldu Venkatasubba Rao v. Asiatic Steam Navigation 
: Co., 80 Ind. Cas. 840; 39' M. 1; :9 M.L.J. 342; 2 
L. W. 805; 18M. L. T. 286; (1:918) M. W.N. 614, 
followed. 

Petition, under section 115 of Act V of 1908, 
.praying the High Court to revise the decree of 
the Temporary Subordinate Judge of Palghat 
at Calicut, in Appeal Suit No. 336 of 1915, 
preferred against that of the Court of 
ithe District Munsif of Ponnani, in Original 


Suit No. 242 of 1914, 


Messrs, Brightwell and Moresby, for the 
Petitioners. 

Mr. O. V. Ananthakrishna Atyar, for the 
. Respondent. 


JUDGMENT. —Petitioners ask for the 
dismissal of the plaintiff's suit on the ground 
that it is barred by limitation under Articles 
30 and 31 of Schedule I of the Limitation 
Aet. The plaintasit stands is for damages 
for non-delivery by a earrier, and according 
to the Fall Bench decision in Jaldu 
VenkataSubba Rao v. Asiatic Steam Naviga- 
tion Oo. (1) the period of limitation is 
one year and the. plaintiff’s suit is apparent- 
ly filed too late. The objection as to 
limitation was not taken in the Original 
Court where’ the suit was dismissed on the 
merits, nor‘ in the Appellate Court where 
tke suit was decreed. The question now 
is whether this Court should interfere in 
revision. The only case actually in point 
‘that the petitioner's Counsel can quote is 
Tara Sankar Ghose v. Nasaruddi (2), where 
it was held that a Court acted with material 
irregularity when ib entertained. an applica- 
tion which was on the face of it time-barred. 
In the present. case, however, the appeal 


` (1) $0 Ind. Cas. '840;-39 M, 1: 29 M. Ta. J. 342; 21, 
W.805; 18 M. L. T. 236; (1915; M. W. N. 614. 
(2) 29 Ind. Cas. 176; 19 C, W. N, 970, 22 C. L.J. 
089, s 
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‘to the Subordinate Judge, with the decree’ 


in which we are now concerned, was not filed 
out of time and we have to consider whether 
the Subordinate Judge acted with maferial 
irregularity in notexercising the powers con- 
ferred by section 8 of the Limitation Act. 
The Subordinate Judge could not very well 
dismiss the suit which had already been 
dismissed, nor could he dismiss the appeal 
as being out of time. It appears to me that 
section 3 does not lay the duty upon Appellate 
Courts of dismissing suits filed out of time 
in the Original Court, and in thir view I am 
supported by Dattu v. Kasai (3). In Duratsand 
Udayan v. Kadirsa Rowthen, (4) Seshagiri 
Aiyar, J., tock the view thatan Appellate 
Court did not act with material irregularity 
in not adjudicating upon a plea of limitation 
which had not been pressed before it and I 
agree with him. A question of limitation 
must always be one depending upon tha 
facts, and although upon the facts ‘stated in 
the plaint, the plea would appear to be 
justified in the present case, yet if the plea 
had been taken at the enrliest stage, it 
might have been met by an amendment of 
ihe plaint or by a withdrawal of the suit 
with permission to bring another, whereas 
plaintiffs are now precluded from obtaining 
any relief if the plea so tardily raised is 
accepted. As interference is certainly not 
called for on equitable grounds and as [ 
think that the Subordinate Judge was, not 
guilty of material irrezularity in accepting 


jurisdiction, I dismiss this petition with 
eosts. 
Petition dismissed. 
V.R.P. 


(3) 8 B. 535: 4 Ind. Dec. (x. s.) 732. 
(4) 82 Ind, Cas. 785; 3 L. W. 176. 





LOWER BURMA CHIEF COURT. 
SPECIAL First Civit, APPRAL No. 25 or 1917. 
July 6, 1917. i 
Present;—Mr. Justice Maung Kin. 
KO TE NE— DEFENDANT—APPLICANT 
versus 
MAHOMED DURBESHC—PLaINTIFF— 
RESPONDENT, 
Civil Procedure Code (Act V of 1908), O. XVII, v. 2 
, — Failure of party to appear Date fixed for appoint. 
ing Commissionegr—Procedure, : 
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e The parties to a suit agreed thatif.a certain 
"preliminary issue was determined in favour of the 
pláintif, the-case would have to be referred to.a 


Commissioner on the remaining issues. On the’ date - 


fixed. for the appointment of a Commissioner, the 
‘defendant and his Advocate failed to appear. The 
váse was thereupon sob down for hearing ex parte, 
dnd the. Court ultimately. passed an ex parte decroe: 

: Held, that the Oourt should have proceeded under 
‘Order XVII, rule 2 ofthe Civil Procedure Code, and 
‘appointed a Commissioner after consulting the plaint- 
fg ,Áüvocato, ordering that the defondant’s Advo- 
cate should he informed, inasmnch as the presence 
of the defendant or his ‘Advocate was not absolute- 
ly, necessary, as the Court was.only to pass in a 
formal way the order which had. been agreed upon 
‘between the parties, [p. 588, col. 2.7 


Mr. Broadbent, for the Applicant. 

‘Mr, Hamlyh, for the Respondent. 

"JUDGMENT.—The applicant’ applied in 

thre lower ‘Court to have an ex parte decree 
get aside. ie 
! The suit ‘was’ for the. recovery of 
Rs, 1,242-8:0 alleged to be due on a building 
agreement. 
' Tt was first heard ona preliminary i issue, 
the parties having agreed that if that issue 
‘was decided in .favour of the plaintiff- -re- 
spondent, the rémaining matters in dispute 
should be referred to & Commissioner. : 
" On the 14th November 1916 this issue . 
was decided in favour of the plaintiff. The : 
ease was then ordered to be placed in the 
list' for orders as to the appointment of a 
Commissioner. 
Broadbent, Advocate for the defendant-appli- 
cant, ‘appeared and asked for time to enable 
him to communicate with his olient and 
time was granted till the 21st: November. 
Mr. Broadbent did not appear on that 
date; but Mr.. Gregory did on his behalf 
and asked that a preliminary deoree might : 
be passed, so that the defendant might + 
thereby be enabled to take the matter. up 
on appeal,‘ and an. authority was cited in 
support of the application. Mr. Hamlyn for 
“the plaintiff was taken by surprise, as he ° 
had come .only.as to the question of the 
appointment of à Commissioner. But the 
authority cited turned out to have ‘been : 
overruled, and Mr. Gregory’s application : 
could not be granted. 

On the 23rd November the Court passed 
orders directing the case to be placed in 
the list for orders for the same purpose as 
before, the appointment of a Commissioner, 
and it appeared on the list for the 2&th 
November, 


On the'16th November Mr. . 
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On that date neither the defendant, nor 
his Advocate appeared and the Court ordered 
the ease to be put in-the list for the 30th 
November for hearing ee parte: On ‘that 
date after due inquiry an er parle: decree 
was passed. 

Mr. Broadbent. got notice of the fixing 
of the 28th November ‘for the purpose of 
appointing a Commissioner. 

The Icwer Court found that the appli- 
cant had not shown to the sátisfaetion of 
the Court that he or his Advocate ‘was 
prevented by a sufficient cause . from 
attending the Court on the 28th. .I cannot 
go. behind . that finding, which Was come 
to upon sufficient materials. . : 
“But the point: occurs to me whether 
there are not reasonable grounds for restor- 
ing the case -otherwise than under Order IX, 
rule. 18. of the Civil Procedure Code, put- 
ting the applieant on terms, as authorized 
by Somayya v. Subbamma (1) and Lalta 
Prasod v. Ram Karan (2). 

It is clear that the parties had agreed 
that if the preliminary issue was: deter- 
mined in favour of the plaintiff, ‘the (case 
would have to be referred to. a. Commis- 
»sioner on the remaining matters in dispute, 
‘On the 28th November the case ‘was down 
in the. list for the purpose of appointing 
a Commissioner. On that day the defendant 
was absent, plaintiff's Advocate was present. 
Under what provisions of law would the 
Court have toaet? I think Order XVIT, 
rule 2,” Under that rule the ourt ‘may 
‘proceed to dispose of the suit im one. of 
the modes directed in that belialf by Order 
IX or make such order as it thinks. fit. In 
; my judgment the order which would have 
‘been consonant with justice and mercy. was 
to appoint a Commissioner after consulting 
. the plaintiffs Advocate who was present 
, and to order that the defendants Advocate 
Should be informed; My reason for holding 
this view is that the. presence of the de. 
,fendant or his Advocate was not absolutely 
necessary, as the Court was only to pass 


in a formal way the order whioh had been - : 


„agreed upon between the parties, Though 
the practice is to appoint a Commissioner 
after consulting the parties, the appoint- 


(1) 26 M. 599. 
(2) 14 Ind. Cas, 187; 33 A. 526; 9 A, L. J. 666. ^ * 


` 


‘decree of the Court 


Vol, XLII] 
BASA GOUNDAN t, PICHAMUTHU PILLAI, s 
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would/ have ‘had the same effect as where 
they, being. present, said that they would 
leave the matter .in the hands of the Court. 
Moreover, the amount involved is : fairly 
large and there seems to be a prima facie 
ground for: the defendant's. fighting the 
case.. Further, the defendant's Advoocate's 
neglect was. on -the -borderline between the 
excusable and the non-excusable. ^ : 

Under these circumstances I will allow 
the application. 
Court refusing to sat aside the ex parte 
decree will be set aside, and the suit will 
be re-admitted and proceeded with from the 
point whether, it was on the 28th November 
1916, -The above orders are subject to- the 
condition that they will not take effect 
unless and until the applicant pays:to the 
respondent costs of the hearing of the appli- 
cation in the lower Court and costa,.four gold 
mohurs, in this Court. ——. ; 
: Application allowed. 


pues 





. MADRAS HIGH COURT. 

. Cryin Revision Petition No. 121 or 1916. 

. October 18, 1916. ` 
Present; — Mr. Justice Srinivasa Aiyangar, 

RASA GOUNDAN—Derenpant No. 2 

— PETITIONER ; 
' s versus 

. PICHAMUTHU PILLAI-—PLAINTIFF— 


; RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. VI, v. 17— 
Wiwit. agamst dead person — Amendment of plaint. 
A suit filed against a dead person is no suit ab all 
and.no question of amendment of the plaint arises 
iu such a case. ] 


Veerappa Chetty v.Ponnan, 31 M.86; 17 M. L. J. ; 


55153 M L.T. 12; followed | | 
''Pétition, under section 250f Aot IX of 
1887, praying the High Court to revise the 
of the Subordinate 
Judge, Trichinopoly, in Small Cause Suit 
No. 892 of of 1915. : 

Mr. N.' Rajagopalachari, 
tioner. - 

Mr. K. E. Rangaswami Atyangar, for th 
Respondent, 


for: the Peti- 


The ` 
absence of -the defendant and his Advocate | 


The order of the lower’ 


INDIAN, CASES 523 


MA NGWE.YI v, MAUNG HLA MAUNG. 


JUDGMENT.—In this case the suit was 
filed against a dead person There . was, 
therefore, really no suit at aliandin such 
a case l do not think there was any power 
of ameridment in the lower Court. The 
present case is covered by the authority 
of the decision in Veerappa Chetty v. 
Ponnan (1). The learned Pleader for the 
respondent: contends that the new Code 
provides for such amendent. I do not agree. 
The decision of the lower Court is reversed 
and the suit is.dismissed:with costs here ‘and 
in the lower Court, 


Petition allowed; Suit dismissed, 


V. R. P. T 
(1) 31 M. 86; 17 M. L. J, 551; 3 M. L. T. 12. 





LOWER BURMA CHIEF COURT. 
SECOND CIVIL APPEAL No, 29 op 1917. 
Mareh 26, 1917. 

Present: —Mr. Justice Maung Kin. . 

MA NGWE YI—PLAINTIFF— APPELLANT 
: versus 

MAUNG HLA MAUNG—DEFENDANT— 


' RESPONDENT. : 
Buddhist Law, Burmese Seduction — Cause of ac 
tion—Promise of marriage, absence of, effect of. i 
Under the Burmese Buddhist’ Law where there ' is 
no promise of marriage, seduction, oven if it results 
in pregnancy, does not give. ri : t 
e 540, col 13 gi se tO .any. cause of 


Mr. S. S. Halkar, for the Appellant, 

JUDGMENT.—The grounds of this appeal 
are with reference to the finding that the 
plaintiff-appellant has failed to prove the 
alleged promise of marriage on the part of 
the aja eag aa Upon the evidence 
on the record, can find i 
with that finding. ` Bee ae 

But there was an ‘additional groun 
Mr. Halkar for thé plaintiff that’ iwan Li 
no doubt that the defendant seduced ‘the 
plaintiff and that, therefore, the lower Court 
. ought to have granted some compensation 
to the plaintiff for this wrong. In Support 
of this argument he cited the Upper Burma 
case of Kan Gaung v. Mi Hla Ohok (1) 
But the case does-not support hig conten. 


(1) U. B, R. (1907-09), Contract, 5, 


* 
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tion at all, for it proceeded on the fact of 
there having been & promise of marriage, 
though it was not, owing to the Privy 
Couneil ruling in Mohort Bibi v. Dharmodas 
Ghose (21, enforceable under, the Contract 
Act, as the promisee was a minorand it 
was held that although that was so, a suit for 
damages for breach, of promise of marriage 
would still be maintainable independently 
of the Contract Act, if the Buddhist Law 
&uthorized compensation in such a case. 
And this was held to be the casé upon the 
assumption that a promise of marriage and 
breach of such a promise are questions cf 
marriage to be determined in the care of 
Burmese Buddhists accordirg to the Buddhist 
Law. In the case before me the position 
now is that there was no promise of marriage 
but only seduction. The case cited does 
not decide that though there is no promise 
of marriage, the person seduced can still 
get compensation. If it does, the decision 
would run counter to Mi Kin v. Nga Myin 
Gyi (3) and Nga Po Thaik v. Mi Hnin 
Zan (4),in both of which Mr. Judicial 
Commissioner Jardine, held that where there 
was no question regarding marriage, seduc- 
tion even where ithad resulted in pregnancy 
would not give rise to a cause of action. See 
also the cases of Ma Yon v. Maung Po Lu (5) 
and Mi Hla Waing v. Nga Kan (6). Seductions 
though it is not under cover of a promise of 
marriage, may beremediable according to «ome 
of the texts of the Dham mathats, but those texta 
cannot be given effect to, because such an 
act of seduction cannot be considered to 
be a question regarding marriage within 
the meaning of section 13 of the Burma 
Laws Act. According to the general 
principles of English Law seduction is not 
astionable per se but only when it results 
in an actual loss of service, and even in 
that caseit is actionable not asa wrong to 
the person seduced but only at the instance 
of the father, guardian or employer, as the 
case may be, who is presumed to have 
suffered damage from the loss of service 


(2) 30 I. A. 114; 30 C. 539, 7 C. W. N. 411; 5 Bom. 
L. R. 421; 8 Sar. P. C. J. 874 (P. C.). 

(3) L B. R. (1872-1892), 114. 

(4) T. B. R (1872. " 892), 235, 

(6, U. B. R. (1897-1901 :, Vol, JI, 499. 

(6) U, B, R, 1908; 2nd Quarter, O. P. © , 13. 
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occasioned by the seduction. Moreover, in 
of the observations of the learned 
Judge in Ram Lal v. Tula Ram (7), it is 
doubtful whether the English Law can be 
adopted in India. For these reasons I am 
unable to hold that the contention of Mr. 
Halkar is sound. 
The application is summarily entad, 


Appeal dismissed. 
(T) 4 A. 97; A.W. N. (1881) 148; 2 Ind. Dec. A s.) 
701; 6 Ind. Jur. 483. 


MADRAS HIGH COURT. . 
Seconp Urvit Appear No. 65 oF 1916, 
July 24, 1917. 

Present: Mr. Justice Spencer and ` 

Mr Justice Seshagiri Aiyar 

'" KUNJARU VENKATRAMANAYYA— 
PLAIATIFF—A PPELLANT 
versus 


DEJAPPA KONDE AND OTHERS— 


DEF&NDANTS—HRESPONDENTS., 

Limitation Act (XIV of 1859), s. 1, cl. 12, scope of— 
Alienation by Hindu widow—Reversioner, right of suit 
of— . imitation - Widow barred —Reversioner, whether 
barred—Res judicata, doctrine of, applicability of— 
Hindu Law—Alienation by widow Necessity—Burden 
of proof —Consent of veversioner, effect of. 

The widow and mother of the last male holder 
of property sold it in 1845. The widow died in 
1854, and the mother who succeeded to the property 
sold it again in 1557. The purchaser from tho 
mother sued the previous vendee for possession, 
joining the mother as a defendant to the suit, but 
the suit was dismissed as barred by time The 
mother died in 1908, and the reversioners sued to 
recover possession of the property: 

Held, 11) tha by joining in the alienation of 1845 
the mother did not convey her own interest in the 
property which at that date was merely contingent, 
and that, therefore, after the death of the widow she 
had a right to sue for possession; [p. 542, col. 1.] 

(2) that as the mother’s right to sue for posses- 
sion was barred, the reversioners were also barred 
under section 1, clause (12), of the Limitation Act of 
1859; [p. 542, col. 1.] 

(3; that the dismissal of the suit by the vendeo 
from the mother, to which the mother was a party, 
operated as res judicata against the reversioners. 
[p 542, col. 2 p. 543, tol, 1.]. 

Fer Seshugiri Aiyar, J.— Under the Limitation Act 
of 1859 if the «id w is barred by limitation the ro- 
versioners would be equally barred, but this principle 
does not apply to alienations by the widow. 
[p 54!, col 2, 

Ww here a widow conveys property, it is nob in- 
cumbent upon the reversioner either: to seek to dis. 
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place the alienee or to obtain a declaration that the 
alienation ‘will not ‘bind’ his interests. His right 
under the Hindu ‘Law acorues' only on her death 

nd, therefore, he is not affected by the alienation. 
[p. 541, col, 2.3 : 


In the case of a consent by the nexó reversioner. 
o an alienation, he or she gives a guarantee that 
he alienation by the person in possession is justifi- 
ble, There is no conveyance of the consenting 
arty’s interest by such an act; but a presumption 
BBS that the act of the party in possession, having 
one in tae interests of the estate, is binding on 
ons entitled to it in succession. [p 54’, col t.] 
an alienation by a Hindu widow, 
is ^on the purchaser to establish 
ity. Though lapse of time may enable the 
consider the evidence as to necessity let in 
rehaser more favourably and to pay m re 
à the recitals in the conveyance than 
ise have been done, these considerations 
o weight when there is no substantive 
the que tion of necessity. ( p. 541, col. 2.] 


appeal against the decree of the 


Court, South Kanara, in Appeal 
. 162 of 1915, preferred against 
f the Court of the District 


, Puttur, in Original Suit No. 108 
BA f 
H. B lakrishna Rao, for the Appellant. 
. K. Sundara Rao, for the Respondent. 
JUDGMENT. : 
esnacing Atyar, J.—The facts of the 
fa are as follows:—The last male*holder 
the properties in suit died between 1841 
d 1845, His widow Venkamma and his 
other Gowramma sold the properties in 
that year. The sale-deed has not been 
produced, but it is clear from Exhibit K 
that it was an absolute conveyance: Ven- 
kamma died in 1854. Gowramma who 
succeeded to the properties sold them to 
one Vasappayya in 1857. The purchaser 
sued the vendee under the two widows in 
the same year, alleging that the sale set 
up by the latter was fictitious ‘and that 
he was entitled to possession under Gow- 
ramma’s conveyance. 
4th defendant in that suit. It was held 
that the sale by the two widows was 
genuine and that as Gowramma herself was 
barred by limitation, as the suit was more 
than twelve years after the first sale, the pur- 
chaser was also barred by limitation. It 
is clear that Gowramma never got posses- 
sion. She died in 1908 and the present 
suit was brought within twelve years of her 
death by the reversioners to’ recover posses- 
sion. 


The Courts below baye held that the 


-veyance would vest 


Gowramma was the. 
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suit was barred by limitation and that 
the sale must be presumed to have been. 
for legal necessity. Iam unable to uphold 
the latter conelusion: The onus is undoubt- 
edly on tbe purchaser to establish neces- 
sity. Lapse of time may enable the Court 
to consider the evidence let in by him 
favourably and to pay more attention to 
the recitals in the conveyance than would 
otherwise have been done. But these con- 
siderations van have no weight when there 
is no substantive evidence on the question 
of necessity. See Ravaneshwar Prasad Singh 
v. Chandi Prasad Singh (1). J, therefore, 
hold that necessity has not been established. : 

On the question of limitation, I agree 
with the conclusion of the Courts below, 
though not with the reasons assigned for 
it. Under the Limitation Act of 1859, if 
the widow is barred by limitation, the re- 
versioners wonld be equally barred. This 
is well established. See  Nobim (Chundér 
Ohuckerbutty v Issur Ohunder Chuckerbutty 
(2) and Sumbasiva v, Ragava.(3). The de- 
cision on review [ Ragava v. Sambasiva (4)] 
does not affect this question. This prin- 
ciple does not apply to alienations by the 
widow: Where a widow conveys property, 
no question of adverse possession as against 
her arises, unless the conveyance is inopera- 
tive to pass property. Further, her con- 
in the purchaser all 
that she is capable of granting, namely, 
her life interest: and it is not incumbent 
upon the reversioner either to seek to dis- 
place the alienee-or to obtain a declaration 
that the alienation will not bind his interests. 
Although under the Specific Relief Act 
(at least after the Limitation Act of 1871) 
he can sue for a declaration if he chooses, 
he is not bound to adopt that course. The 
result is that he is entitled to hold his 
hand until the widow dies. His right 
under the Hindu Law accrues only on her 
death and, therefore, he is not affected by 
the alienation of the widow. Pursut Koer v. 
Palut Roy (5) and Sambasiva v. Ragava 
(3) are authorities for the position that 


(1) 12 Ind. Cas. 931; 38 C. 721 at p. 739. 

(2) 9 W. R. 505; B. D. R Sup. Val. 1008 (F, B.) 

(8) 18 M. 512; 4 Ind, Dco. (x. 5.) 1069. 

(4) ! M. L. J. 892. 

(5) 8C. 442, 6 Ind. Jur. 528; 4 Ind, Doc. (x, ) 
282. 


542 
KUNJARU VENKATRAMANAYA €, DEJAPPA KONDE. 


although under the Limitation Act of 1859 
what bars the widow would bar the rę- 
versioner, her alienation would not give e 
cause of action, so as to bar him when 
succession opens. The Courts below are, 
therefore, wrong in holding that ‘the suit 
‘was barred on this ground. 

The real ground put forward by the 
learned Vakil for the respondent was this: 
The conveyance of 1845 by the two widows 
was not capable of conveying Gowramma’s 
interest, as she had: only a contingent in- 
terest. Consequently it was open to her to 
have sued to recover possession after 1854: 
and as she did not sue for. possession and 
was consequently barred, the reversioners 
also were barred. I think this contention 
is sound. The decisions in Sham Sundar 
Lal v. Áchhan Kunwar (6) and in Hari 
Nath Chatterjee v. "Muthuramohun Goswami 
(7) support the contention. The learned 
Vakil for the appellant suggested that the 
conveyance of 1845 by both the widows 
should ba looked at as if Gowramma con- 
sented to the alienation by Venkamma. I 
am unable to accede to this suggestion. 
In the case of a consent by the next re- 
versioner, he or she gives a guarantee 
that the -alienation by the person in pos- 
session is justifiable: There is no convey- 
ance of the cdnsenting party's interest by 
Such an act; but:.& presumption arises that 
the act of. the party in possession having 
been done in the interests of the estate, 
it is binding upon- all persons entitled to it 
in succession. That is the principle that 
is deducible from Ramadhin v. Mathura 
Singh (8), Venkatasubbier v. Muthusami Atyar 
(9) and Jamna Kunwar v, Ramhit Singh (10). 
But where a person joins ina transaction 
to which his adhesion can give no valid- 
ity, it would not be right to argue that 
he consented to the alienation by the real 
owner. As pointed out by the Judicial 


(8) 21 A. 71; 2 C. W. N. 729; 25 I. A. 188; 7 Sar. P. 
C. J. 417; 9 Ind. Dec. ‘N. s.) 755. 

(7) 21 C. 8; 20 I. A, 183; 17 Ind. Jur. 481; 6 Sar, P. 
O. J. 384; 10 Ind. Dec ‘nN. s.) 638. 
. (8) 10 A. 407; A. W. N. (1888) 79; 18 Ind. Jur. 282; 

6 Ind. Dec. (N. s.) 274. 

(9) 31 Ind. Cas, 4S7; (1918) M, W. N. 123; 18 M. 
L. T. 521. : ` 
* (10), 28 Ind. Cas. 496. 
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Committee in Sham Sundar Lal v. fAchhamn 
Kunwar (6), such a cónveyanee can only 
iransfer the interest of the party in posses- 
sion and no more; In this view, notwith- 
standing her joining in the sale of 1845, 
it was open to Gowramma to have'sued t 
recover possession: She did not do so: She 
was, therefore, barred by limitation; and 
what barred her barred the reversi 
the plaintiffs. The decision in Runch 
Vandravandas v. Parvatibat (11) does nota 
this present position, as in that case, 
bar was not completed under the Act of 

The learned Vakil for the respi 
also supported the judgment on t 
of resjudécata. As this is a pure 
of law, not requiring any fresh 
contention may be dealt with 
Second appeal As I said before, 
chaser from Gowramma sued in 1 
peaching the sale of 1845 and Goy 
was the 4th defendant in that sul 
lst defendant being the vendée of 
It was held in that suit that as Gowr: 
was barred by limitation from claimi 
recover, her vendee was equally barred! 
is not necessary to canvass the correct 
of this decision, It was binding on G 
ramma, and as the present litigat! 
relates to the same object-matter, “it 
binding on the reversioners. My | ‘learne 
brother and Mr, Justice Sankaran’ “Nair 
seem to have come to a similar conclusion in 
Venkoba : How v. Thunia  Natarajà Ohettiar 
(12). There can be no question that there was 
active controversy between the ‘Ist and the 
4th defendants in that previous litigation. 
Therefore, there was the bar of res judicata 
as against the 4th defendant. 

l have mentioned this second: ground also, 
although L am not as strong upon this 
point as I am on the question of limita- 


‘tion. 


For all these reasons, I think the deci: 
sion of the Courts below is right and that 
this second appeal should be dismissed 
with costs, : 

SrENOER, J.—I agree. I think that the 
plaintiff's suit was rightly dismissed on the 
point of limitation, and that it must also 


(11) 28 B. 725; 1 Bom. L. R. 607; 3 C. W. N; 621; 26 
I, A. 71; 7 Sar. P. O. J. 548; 12 Ind. Dec. (N. s) 485, 
(12) 27 Ind. Cas. 109; (1914) M. W, N. 803. 
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have füiled on the plea of ves judicata, if 
that defenóe had been raised in the Courts 
below. : 

Under - the Limitation Act XIV of 1859, 
section 1, clause 12, the reversioners had 
12 years to set aside the alienation in 
favour of Padms Konde from 1845 or 1847, 
whichever was the exact date of the sale, 
that being the time when the cause of 
action arose. This period could not be 
enlarged by the fact of Gowramma having 
joined her# daughter-in-law in the exécution 
of the  sale.deed, as Gowramma subse- 


quently repudiated the transaction in the. 


litigation of 1857 (wide Exhibit K). It 
must be taken that when she was made a 
‘party to ‘that suit she represented the whole 
estate [see Hari Nath Chatterjee v. Muthura- 
mohun Goswami (7) and Venkoba Row v. Thima 
Nataraja Chettiar (12)], and that the posses- 
sion of Padma Konde and his representa- 
tives was adverse to the title of any person 
claiming in succession to her from “that 
date at least. The right of the reversioner 
to recover possession thus became barred 
in 1859 or ai least in 
Limitation Act of 1871, which allowed 12 
years from the death of the widow, came 
into force in July 1871. Further in Origi- 
nal Suit No. 461 of 1857, to which Gow, 
ramma was a party, it was held on,the 
18th February 1859 that Padma Konde'had 
` perfected his title by more than 12 years’ 
adverse. possession, a finding which would 
operate as res judicata. against any person 
subsequently claiming in the interest of the 
estate to have the sale avoided. 

In this view it becomes unnecedsary to 
consider whether the District Judge had 
any legal evidence to support his finding 
that the sale to Padma  Konde was for 
legal necessity. _ eS 
The second appeal must be dismissed 
with costs, . : EET "ps 
' "2 ~ Appeal dismissed, 
T. Ri P. 
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CALCUTTA HIGH, COURT, 
APPEAL FROM APPELLATE DEcREE No. 1942 
or 1916. 

July 19, 1917. 

Present:—Mr. Justice Fletcher and 

: Mr. Justice Newbould. 
SHARUDDIN (SnanaRUDDIN IN vakalat- 
namah) SHEIKH anp SABDAR HOSSAIN 
SHEIKH.-—PLAINTIFFS——APPELLANTS 
versus 

JIJARADDIN SHEIKH: OSTAGAR 

—DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. 1, ».8, O. 
VII, r. 4—Representative — suit— Notice, omission to 
serve, effect of—Jurisdiction of Court to adjudicate 
upon public right. 

A Court has no jurisdiction to adjudicate upon a 
public right when a few stray plaintiffs come for- 
ward with a representative suit without any proper 
representation of the community whom they profess 
to represent. [p. 544, col. 1.7 

The plaintiffs sped in a representative capacity as 
representing the Muhammadan - inhabitants of-2 
particular village, for a declaratioft,that a plot of land 
in the village belonged to the local mosque where 
the Muhammadan community were accustomed to 
worship, and although they paid tothe Court the 
appropriate sum'for service of notice under Order 
I, rule 8, Civil Procedure Code, the Munsif tried the 
suit before the notices were served and decreed it, 
The Court of First Appeal dismissed the suit hold. 
ing that it was not properly before the Court and 
that even if it were properly before tho Court, the 
evidence did not establish the right of the Muham- 
maden community: 

Held, that as the suit was nót a properly repre-, 
sentative suit, the Court of Appéal ought not to have 
adjudicated upon the public right claimed on bohalf 
of the Muhammadan community.’ [p, 544, col. 1.] 


Appeal against the decree of the Sub- 
ordinate Judge, Nadia, dated the 24th of 
May 1916, reversing that of the Munsif, 1st 
Courtat Krishnagar, dated the 2nd of February 
1915. 

Babu D. N, Bagchi, for the Appellants, 

Babu Hari Kumar Ganguly, for: the Re. 
spondent. 

JUDGMENT. 
Fierouer, J:—This is an appeal by the 


` plaintiffs against a judgment of the learned 


Subordinate Judge of Nadia, dated the 94th 
May 1916, reversing the decision of the 
Munsif at Krishnagar. The plaintiffs sued 
in a representative capacity as ‘representing 
the Muhammadan” inhabitants of a particular 
village, for a declaration that a small plot 
of -land in the village formed a portion of 
the property belonging’ to the local mosque 
where the Muhammadan community werd 


544... 
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accustomed to worship. The Court of first 
instance decreed the suit. The learned Judge 
of the lower Appellate Court held that the 
suit was not properly before the Court, on 
the ground that the suit being a represen- 
tative suit and the plaintiffs having 
elaimed no personal interest in the subject- 
matter of the dispute at all, the notice 
contemplated by the law had not been 
issued and, therefore, the plaintiffs were not 
entitled to sue on behalf of the Muhammadan 
community of the village. The learned 
Judge having disposed of the case in that 
manner further held that, even if it was 
a proper suit and had been properly before 
the Court, he would, on consideration of 
the evidence, hold that the Muhammadan 
community of the village, who were said 
to be represented by the plaintiffs but in 
the view of the learned Judge, were not 
so, were not entitled to this property. It 
is clear that the learned Judge, when the 
Mubammadan community were not properly 
represented, had no right to adjudicate on 
the rights of that community. It requires 
a proper representative suit before the 
Court can adjudicate on public rights of 
this nature. It would never do to hold, 
where same stray plaintifis come forward 
without any proper representation of the 
community but profess to represent them, 
that the Court would .have jurisdiction at 
their instance to pronounce on a public right. 
In the present instance, the case was a hard 
one because the plaintiffs on their part 
had done all things necessary under the 
terms of the law to have the proper notices 
issued so that the suit might be properly. 
constituted. They paid to the Court the 
appropriate sum for the service of such 
notices and one does not understand why, 
when the appropriate sum was paid, the 
machine of the Court operated so slowly 
that the notices were not served as required 
by the law. However, the notices were not 
served and the fault is that of the Court. 
It is obvious that the case has not been 
properly tried. The learned Judge cught 
to have tried the case so as to come to 
a final decision oncefor all as to whether 
this land did form a portion of the property 
belonging to the mosque -in that locality 
or not. It wont do to say that even -if 
that community had been properly represent. 


ed before him, he would have decided the 
case against them. We, therefore, set aside 
the decision appealed from and remit the 
ease fo the Primary Court with directions to 
the learned Judge there to re-hear the case 
de novo after proper notices have beenduly 
served. Both parties will be allowed to 
adduce fresh evidence. Costs will abide the 
result of the re-hearing -before the learned: 
Judge of the Court of-first instance. 
Newsootp, J.—I agree. ; ) 
Appeal allowed; Case sent back. 





MADRAS HIGH COURT. 
ORIGINAL SIDE ApegAL No. 64 or 1916. 
July:9, 1917. > 
Present:—8Sir John Wallis, Kr., Chief Justice : 
and Mr. Justice Oldfield. 
KOLTA THOLASINGAM CHETTY— 
DEFENVANT— APPELLANT 
versus — 
G. VEDACHALLA AIYAH AND OTHERS 
— PLAINTIFES— RESPONDENTS. 

Limitation Act (XV of 1871), s. 10, scope of —Limita- - 
tion Act (IX of 1908), s. 10, scope of— Trustee failing» 
to get in trust property—Suit against trustee— Limita- 
tion. 

A claim against a trustee for failure to obtain 
possession of the corpus and income of trust pro-, 
perty is governed by the ordinary law of limitation 
and does not fall within the scope of section 10 of 
the Limitation Act. [p 546, col. 1.] 

Section 10 of the Limitation Act of 1877 did not 
save from the bar of limitation cases where ib was 
sought to render a trustee accountable not for pro- 
perty which had come into his hands but for pro-. 
perty which but for his wilful default or neglect 
would have come into his hands. [p. 546, col. 1.) 

The effect of introducing the words "or for an 
account of such property or proceeds” in section 10 
of the Limitation Act of 1908 has not been to make 
a trustee liable for an indefinite time and ‘without 
bar of limitation for breaches of trust consisting in 
failme to get in trust property. [p. 546, col. 1.] 

Appeal from the judgment of the 
Hon’ble Mr. Justice Coutts Trotter, dated 
13th September 1916, in the exercise of 
the Ordinary Original Civil Jurisdiction- 


of this Court in Civil Suit No. 276 of 
1913. i 
Messrs. V. S. Govindachariar and V. S. 


Kallabiran Aiyangar, for the Appellant. 
Messrs. CO. P. Ramaswamier and M. Bubba- 
yaya Aiyar, for the Respondents. 
i JUDGMENT. 
Watts, C, J.—In this case a trustee was 
ordered to be removed by Mr. Justice 
Bakewell] and an aecount was directed to 
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be taken against him. That decision waa 
confirmed on appeal and the case went to 
the learned Official Referee. But the learned 
Official Referee was of opinion that certain 
questions of fact involved should be 
degided by the Court itself: and the case, 
therefore, came before Mr. Justice Coutts 
Trotter sitting on the original side and 
we have now to deal with an appeal from his 


. decision. 


The question argued before us on appeal 
relates to item No. 1}, certain house property 
to which the trust bacame entitled in the 
time of the former trustee, some ten years 
before the accession to the office of trustee 
of the defendant in this suit, so that the 
defendant had two years in whiah he could 
have taken steps for recovery of the pro- 
pesty. Jt is stated by the learned Judge, 
and. the case proceeds upon that basis, that 
neither the present defendant.nor his pre- 
decessor did anything to recover the pro. 
perty and, therefore, it became lost to the 
trast by reason of the law of limitatian. 
There is not much said about limitation 
in the judgment under appeal, but thé 
learned Judge said at the close of the 
judgment that it would be open. to the 
defendant, when the ease went back to the 
Official Refaree, to show, if he could, that he 
was not accountable for the income but only 
for the corpus. 


‘Before us it has been argued that on 
the facts stated and under the present 
law of limitation the remedy against the 
irustee is barred both as to the corpus 
and income, the suit having been instituted 
some nine years after the property was 
finally lost to the trust by the operation 
of the Statute of Limitation. The question 
of the interpretation of section 10 as 
amended in the Act of 1908 is one of 
considerable importance and we have had 
it fully argued before us. As is well 
known, the Statutes of Limitation were not 
applied to claims against trustees. There 
was a provision in the Judicature Act which 
specially excepted from their operation suits 
for following trust property, and that section 
of the Judicature Act was very closely 
reproduced as section 10 of the Limitation 
Act of 1877, it provides: “ No suit against 
a person in whom property has become 
vested in trust for any specifie purpose or 
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against his legal representatives or assigns 
(not being assigns for valuable consideration) 
for the purpose of following in his or their 
hands such property shall be barred by 
any length of time.” Thera was some 
variance of opinion as to the stope of this 
section, and there were some cases which 
held that a claim for an account of pro- 
perty which had actually come into the 
hands of the trustee was not saved from 
the bar of limitation unless the property 
still continued in the hands of the trustee, 
in one case it was said in specie whereas 
a more liberal view was taken in some other 
cases that the sestion saved from the bar 
of limitation claims to property which had 


come into the hands of the trustee and 
for which he had become accountable. But 
we have not been referred to any case, 


and I am not aware of any, in which it 
was held that the bar of limitation under 
the old section was saved as regards cases 
where it was sought to render a trustee 
accountable not for property which had 
come into his hands but for property 
which but for his wilful default or neg- 
leet would have come into his hands. Mr. 
Justice Scott in. New Fleming Spinning 
and Weaving Company Limited v. Kessowjt 
Naik (1) expressly ruled that such claims 
were within the operation of the ordinary 
law of limitation. The next thing we ob- 
serve. is that tbe English Legislature in 
1888 departed from the  polioy hitherto 
pursued as regards trustess and afforded 
them the benefit of the operation of the 
Statutes of Limitation except in two spacific 
cases, that is to say, except wherea claim 
was founded on frand ora fraudulent breach 
of trust, or—these are the important words— 
was "io recover trust property or the pro- 
ceeds thereof still retained by the trustee 
or previously received by the trustee and 
converted to his use." So that, udless the 
claim is to recover trust property or the pro- 
ceeds thereof still retained by the trustee 
or previously received by the trustee and 
converted to his use, the ordinary pro- 
visions of the Limitation Act are toapply 
in England. It is important to observe 
that the. policy of the English Legislature 
as shown in that provision clearly was to 
introduce a fresh protection for trustees 


by relieving them from an indefinite 
(1) 9 B. 878 at p. 399; 5 Ind, Dec. (x, 8) 248, 
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liability to account, except in cases of fraud 
or fraudulent breach of trust property or 


the proceeds thereof still retained by the’ 
trustees or previously reseived by them and 


converted to their own use. 

That brings us now to the recent 
amendment of the Act of 1877 by section 10 
of the Limitation “Act of 1908, which 
amendment was effected hy inserting in 
that section, after “following in his Or 
their hands such property," the words "or 
the proceeds thereof or for an account of 
such property or proceeds.” Now, it has 
been contended by Mr. Ramaswamier for 
the respondent | that “the effect of introduc- 
ing the words "or for an account of such 
property or proceeds" has been to make 
trustees liable for an indefinite tima and 


without bar of limitation for breaches of 


trust consisting in failure to get in the 
trust property. If this be the true con- 
struction, the Indian Legislature has gone 
far beyond the authority of any Indian case 
and indirect opposition to the recent legis- 
lation in England. It is impossible in my 
mind to attribute to them such an intention, 
unless most clearly, , expressed. It may be 
said that the words “suit for an account” may 
cover a suit for an account of the proceeds the 
trustee had received or might have received 
but for his wilful default: or neglect, that 
is to say, an account on ‘tha footing of 
wilfal default or neglecf. 
meaning to the words “suit foran account" 


as introduced into section 10 of the Indian' 


Limitation Act of 1908 would be entirely 
to alter the whole scope of the 
and to run counter tothe whole tendency 
of modern legislation. I cannot, therefore, 
accept that contention. It follows that the 
present claim both for failure to get posses- 
sion of the corpus and income of the’ trust 
-property falis within the operation of the 
ordinary law of limitation. If that be so, 
it is not suggested that the suit is not 
barred. In the result, on this ground the 
appeal must be allowed with costs of this 
appeal and any extra cost incurred in the pro 
ceeding before the learned Judge which is 
now under appeal, payable out of the tem- 
ple funds. 
Ovprieip, J.— I agree. 
Appeal allowed. 
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CALCUTTA HIGH COURT. . 
APPEAL- FROM APPELLATE Decres No. 1301 
or 1916. 

? July 13, 1917. 
Present:—Mr. Justice Fletcher and 
Mr. Justice Newbould. 
MITU SHEIKH-—DegFENDANT— ÁPPELLANT 
versus ' 
AMRITA LAL SEN AND ANOTHER— 
PLAINTIFFS AND PARIJ SHEIKH— 


Pro forma  DEFENDANT— RESPONDENTS, ` 

Bengal Tenancy Act (VIII B. C. of 1885), s. 180 
and Ch.  VI—Non-occupancy holding— Utbandi 
tenanit— Lease of chur land for term of years, nature of. 

A tenancy of achur land fora term of years 
created by a lease in writing unregistered, the rent 
being payable at the rate of Rs. 2 per bigha in: 
respect of such of the land as for the time being - 
is capable of being brought into cultivation, is not 
one of an wibandi nature, but is a non-occupancy , 
holding to which Chapter VI of the Bengal Tenancy ' 
Act is applicable. [p. 547, cols. 1 & 2.] 


Appeal against the decree of the Covenanted 
Subordinate Judge, Zillah Nadia, dated the 
29th of April 1916, reversing that of the Mun- : 
sif, Ranaghat, dated the 20th of May 1915. 

FACTS appear from the judgment, 

Babu Mohini Mohan Ohatter‘ee (with him 
Babu Baranashibashi Mukerjee), for the 
Appellant, —' The. tenants are the appellants 
here. The landlords sued in ejectment to 
recover possession of acertain chur land from : 
the tenants. “Bhe lower Court decreed the! 
landlords’ suitv,on the ground of the custom’ 
of utbandi, under which a tenant takes the! 
property for cultivation for a particular 
season only. But the contract between. 
the parties was that the tenants would. 
hold for 6$ years. The lower Court did 
not go upon the written lease which it 
held to be inadmissible, though it was. 
pleaded by the landlords. The Judge was 
in error in so discarding the written, 
contract which the landlords made the. 
basis of their case. To the facts and. 
circumstances of the present case section . 
180 of the Bengal Tenancy Act is certainly 
applicable and section 180 does not exclude 
the application of Chapter VI of the Bengal: 
Tenancy Act to chur lands. Under Article 
1 (a), Schedule JII, of the Bengal Tenancy 
Act, the landlords’ suit is barred by limi-, 
tation, as the suit was bronght more 
than six months after the expiry of the 
term of the lease, 


Babu Jotindra Nath Sen, for the Responde- 
gato The tenants bere are utbund: tenants 
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and as such they are bound by the'custom of 
utbandi, As regards the custom of utbandi, 
vide the Diatrict Gazetteer of Nadia, page 86, 
and Hunter's Statistical Account of Bengal. 
Under the custom of utbandi the tenant 
takes the property for oultivation for a 
particular season. Utbandi ryot is urga ryot 
under the Bengal Tenanoy Act. An utbandi 
tenant is a tenant by custom. After the 
expiry of the lease, an utbandi ryot becomes 
a trespasser and can be ejected. An 
utbandt ryot is nob a non-occupancy rynt. 
He ceases to be a ryot after expiry of lease, 
see section 4, Bengal Tenaney Act. 
; Babu Mohini Mohan QOhatterjee, for the 
Appellants, in reply contended that section 
180, Bengel Tenancy Act, was clearly applica- 
ble to the present case. 

Mott - JUDGMENT.. 

Foercager, J.—This appeal arises oub. of 
a suit in: ejectment brought by the land- 
lords to recover certain chur land, on tke 
allegation that the term of the lease in 
writing under which tbe tenant held had 
expired. The land, as I have already said, 
ig: chur. laud. The learned Judge in the 
lower Appellate Court found that the lease 
was not admissible -in evidence and he 
decided the rights of the parties apart 
from the contract of tenancy’: that they 
entered into but.on. the footing: ofa custom, 
of utbandi. The custom of utbandsis referred 
to.in the various Gazetteers or other official 
or demi-official works. It is apparentiy a 
custom whereby the tenant takes the pro. 
perty for cultivation for a particular season, 
That clearly is not the tenancy in this case. 
The tenancy here, according tn the contract 
between the parties, was. for a term of 64 
years. The view of the learned Judge 
that the lease between the parties cannot 
be: looked at is obviously wrong. The. 
lease in this case was pleaded by the 
plaintiffs as the foundation of their suit, 
namely, that the term had expired and 
they were entitled to recover possession 
of the land. The lease, it is said, is of 
an utbandi nature. It apparently is nothing 
of the sort. The lease isa lease of chur land, 
the rent being payable at the rate of Rs. 2 
per bigha in respect. of such of the land 


as.for the time being is capable of being. 


brought into cultivation; that is, when the 
land becomes dry, it is charged with rent 
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during the continuance of the tenancy. The 
lease being a lease of chur land, the rights 
of the parties are governed under the pro- 
visions of section 180 of the Bengal Tenancy 
Act, Under that section Chapter VI of the 
Ast does not apply to ratyats holding land 
under the custom of uíbundi, But it does 
apply to chur land. The defendant in this 
case clearly does not come under the category 
of raiyais holding under the custom of 
utbandi. He was cultivating under the 
provisions of the lease that'is mentioned 
in the plaint, the expiration of which was 
the foundation of the plaintiffs suit. To 
call the defendant an wutbunde vxyst is 
altogether wrong, if utbandi means a person 
as described in these .Gazetteers and the 
other official and demi-official works that 
have been referred to us. This is a man 
cultivating on chur land under the terms of 
a leasein writing which is not governed 
by any custom at all. Therefore, it seams 
to me quite clear that Chapter VI of the 
Bengal Tenancy Act does apply to this 
case. If Chapter VI does apply, the de- 
fendant either held under a registered lease 
or does not hold under a registered lease. 
If he does not hold under a registered 
lease, then he eannot..be ejected except 
on the ground that he has failed to pay 
the arrears of rent, “If he holds under 
a registered lease—although apparently the 
lease in this case is not registered —then, 
under Article 1 (a) of Schedule. III of 
the Bengal Tenancy Act, the suit is barred 
by limitation, it having been brought more 
than six mouths after the expiration of 
the term granted by the lease. In either 
view of the case, the tenant of this chur 
Jand is, in my opinion, clearly a non- 
occupancy raiyat to whom the provisions 
of Chapter VI do apply. It is not necessary for 
as to decide between the two conflicting deci- 
sions reported as Ganpat Mahton v. Rishal 
Singh (1) and the otheras Dwarkanath v. Tafacar 
Rahaman Sarkar (2). I am clearly of opinion 
that this defendant held this chur land under 
a lease in writing which regulated the 
rights of the parties and that those rights 
cannot be governed by the custom which 
the terms of the document must have 

(1) 88 Ind Cas 974; 20 ©. W. N. 14, 

(2) 39 ind, Cas, 64; 20 O, W N. 1097: 44 C; 267, > 
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expressly excluded. I think, therefore, that 
the plaintiffs are not entitled to recoyer 
possession of thisland. We ought, therefore, 
to set aside the decree of the learned Sub- 
ordinate Judge and re&tore the decree of the 
Maunsif with costs in all Courts. 
NEWBOULD, J.—I agree. 
. Appeal allowed, 





CALCUTTA HIGH COURT. 

APPEAL FROM ÁPPELLATE Decree No. 1577 

i or 1915. 
July 19, 1917. : 
Present: —Mr. Justice Fletcher and 
: : Mr. Justice Newbould. 

SARAT CHUNDRA BOSE IN ais OWN 
BIGHT AND AS HEIR OF LATE KREPAMOYI 
CHOWDHURAIN—Paincipst 
DEFENDANT—A PPELLANT 

i ` versus > 

; Tan KHARAREA MEZEJULA 
ZEMINDARI SYNDICATE, LTD.— 
PLAINTIFF —AND OTHERS— Pro forma Devenp- 

ANTS— RESPONDENTS, | 

Civil-Procedure Code (Act W,of. 1908), s. 11, Eupl. V, 

£4 . XLI, r. 88—Res judicata, cohstructive—Suit claim- 

5 relief alternatively agdinst several defendants— 
Decree against some , plaintiffs- Appeal —Appellate 
Court, powers of—Suit, subsequent, ‘against other 
defendants, whether barred—Fraud—Limitation, com- 
mencement of., : ; . 

Where a suit claiming reliefs alternatively against 
several defendants is decreed against some of them, 
and an appeal is preferred by those defendants, it doos 
not become incumbent upon tho , plaintiff-respondent 
to file a cross-objection against the other defendants 
in order to enable the Court of Appeal, if it allows 
the appeal, to settle the rights of the respondents 
inter se, nor does the mere omission to invite the 
Court to settle those rights amongst the respondents 
inter se give rise to a case of res judicata under sec- 
tion 11, Civil Procedure Code [p 550, col 1.) 

The plaintiffs sued the defendants Nos 3 and 4 
for somo back rents on tho allegation that they 
were duo and owing from the to the defondant 
No. 1, who had for valuable consideration assigned 
them tothe plaintiffs, and in the suit they also 
made the defendant No. 1 a party claiming alterna. 
tively: that in the event of the rents not being found 
due from the defendants Nos 3 and 4, defendant 
No. 1 might be ordered to pay the same. The suit 
was decreed ugainst defendants Nos. 3 and 4, but on 
their appeal, ji was P gei ue ng against them on the 
rrouud thet thoy had paid tho sum claimed to de- 
fendant No. |, and thore .boiug no cross-appeal or 
gross-objcetion the liability of defendant Nu. 1 wae 


left undecided. Ina subsequent suit by the plaintiffs 
against the defendant No. 1 for the same sum: 

` Held, (i) thatthe suit against defendant No. 1 
was not barred on the principle of constructive 
res judicata under. Explanation V, section 11, Civil 
Procedure Code, for although the Appellate Court 
had power under Order XLT, rule 83, Code of Civil 
Procedure, to decide theliabiliby af the defendant|No, 1 
pr former suit, it had left it undecided; [p. 549, 
col. 2. . 

(ii) that limitation for tho suit did not begin 
to run until after the decision of the appeal in the 
former suit as the case wasone of fraud which was 
not discovered before the final decision of tno Court 
of Appeal; [p. 550, coi. 1.] 

ii that the facts held to have been proved by the . 
Appellate Court in the former suit and its judgment 
could not be conclusive against the defendant No. 1, 
who was, therefore, entitled to have the whole of the 
facis alleged in the present suit proved and proved 
properly against him with reference to the findings 
made by the Court of Appeal in the former suit. 
[p. 560, col. 2]. ; 

Appeal against the decree of theSubordinate 
Judge, Zillah Khulna, dated the 25th of 
Febrnary 1915, affirming that of the Munsif, 
Additional Court at that place, dated the 
28th of April 1914, 

FACTS of the 
judgment, 

Dr. Dwarkanath Mitter (with him Babu 
Satyendranath Mitter), for the Appellant.-The 
present suit is barred by the rule of res 
judicata: The reliaf now sought for was 
expressly cliimed in the previous snit and 
the Court ‘was silent on that point. Thé 
effect of the silence is that the matter is 
barred by the rule of constrictive ves 
julienta. The relief was ‘claimed for in 
the previous suit and it was net granted. 
See Explanation V to section ll, Civil Proce- 
dure nda. 

[Freroggs, J.—In that suit was the 
mrincinal relief expressly elaimed against 
Kripamoyee. | . 

Yes. The matter should not be allowed 
to be re-agitated if ib was raised in the 
previous suit and not granted by the Court, 
The Court below was wrong in holding 
that because thia question now at issue was 
not expressly decided by the Court inthe . 
previous suit, the rule of res judicata would 
uot apply. As regards the applicability of 
the rule of res judicata in cases in whjch 
alternat'va prayers: are made, see Shibu 
Bera v. Chandra Mohan Jana (1), and Piari ` 
Lal v. Nand Ram (2). The authorities on 

(1) 83 C. 849. ; 

(2) LIndl Cas, 861.31 A. 19, A, W. N. (1925) 
265; 6 A. L, J, 132, 


case appear from the 
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this point are also summed up at page 57 
of Mr. Mulla's Edition of the Civil Proce- 
dure Code. 

The next point is one of limitatian. 

[Babu Dwarkanath Ohukraburty, for the 
Respondent.—The point of limitation does 
not appear in the memorandum of appeal, 
so there can be no argument or this point. ] 

My contention is that the suit is barred 
by limitation, as the alleged payment was 
made as long ago as August 1916. 

The next point is that the rights and 
liabilities of the defendant Ne. 1 were not 
adjudicated upon in the previous suit. My 
submission is that fresh evidence should be 
taken on that point. 

Babu Dwarkanath Ohukraburty (with him 
Babu Nagendranath Ghose), for the Respon- 
dent.—The suit is not barred by ves judicata 
Clause (5) of section 11, Civil Procedure 
Code, has no application because the causes 
of action in the two suits are different. 
When the suit came in appeal to this 
Court, my client could not claim any 
. relief against the present appellant, although 
under Order XLI, rule 38, the Court could 
have granted that relief. 


JUDGMENT. 


FLETCHER, J.— This is an appeal by the 
defendant No. 2 against a judgment of 
the learned Subordinate Judgeof Khulna, 
dated the 25th February 1915, affirming the 
decision of the Additional Munsif of the 
same place. The suit was brorght by the 
plaintiff Company to resover a sumof Rs. 400 
and interest against the defendant No. 1, 
who is now represented by the defendant 
No. 2. The plaintiff Company is entitled 
to a putni in 4-annas share in certain 
property. Before the grant of the putni, 
the defendant No. 1 had obtained an ijara 
of certain of the property and as zjaradar 
she let out a part of the property, namely, 
a jalkar, to- two people named Chundi 
. Charan Roy and Biswanath Roy, the defend. 
ants Nos, 3 and 4 in the present case, who 
held this jalkar at a rent of Rs. 2,625 
‘per annum. The defendant No. -1, under 
an agreement with the plaintiff Company, 
surrendered the żjara and assigned to the 
Company certain rents that were said to 
have-besn in arrear includiug, amongst 
others, a sum of Rs. 400 which is said 


to have been the rent in arrear and 
unpaid with  referenpe to the jalkar and 
due from:Chundi- Charan Roy and: Biswa- 
nath Roy. The plaintiffs then instituted a 
suit ( that was in 1908) against Chundi 
Charan Roy and Biswanath Roy asking 
for rent and, .in that suit, they also made 
the defendant No. l a party claiming 
alternatively that, in the event of rent not 
being due from Chundi Charan Roy and 
Biswanath Roy, the defendant No, 1 might 
be ordered to pay the same to them which 
had been assigned over by her on the 
surrender of the jara. That case came 
on for trial. The Court of first instance 
found that Chundi Charan Roy and Biswa- 
nath Roy had not paid thesame and the 
receipt they produced was not a genuine 
one. Thereupon Chundi Charan Roy and 
Biswanath Roy preferred an -appeal to 
this Court. There was no cross-appeal or 
cross-objection filed on behalf of the res- 
pondent. On the appeal of Chundi Charan 
and Biswanath, this Court, after stating 
that the only point for its consideration 
was whether the appellants had paid this 
sum, proceeded to allow the appeal. 
Nothing further was said. Although the 
proceedings were under the present Code, the 
learned Judges did not exercise the power 
that was given to them by Order ALI, 
rule 33. That suit having ended that 
way, the plaintiffs instituted the present 
suit to recover from the defendant No. 1— 
and now also from the defendant No. 2 


who represents her—the sum of Rs. 400 
with interest and damages as already 
stated. 


The first point is whether the present suit 
is barred by res judicata. It seems to me quite 
clear that itis not This Court under Order 
XLI, rule 33, Code of Civil Procedure, had 
power either to decide the liability of the 
defendant No. 1 in the former suit or to 
leave it nadeeided. The view that Dr. 
Mitter puts forward that whenever a 
defendant appeals, the duty of the plaintiff- 
respondent is to file a cross-objection as 


against the other defendant is one, so far 


as I know, not supported by any authority. 
1 think the plaintiffs were clearly entitled 
to assume that the decree of the Court of 
first instance, specially as it was founded 
on a consideration of the facts, was a good 
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deeree and they were not bound to assume 
that that decree might or would be set 
aside. on appeal and -that :they ought to 
prefer cross objections in order to enable 
ike Court, if it allowed the appellants' 
appeal, to settle the rights of the respond- 
ents inter se, nor do I agree that the 
mere omission to invite the Court to settle 
it gives rise to a case under section 11, 
Code of Civil Procedure. As & matter of 
fact, the Court could not have settled it un- 
less the plaintiffs had filed a cross objection. 
As I have said, no case has been shown why 
the plaintiff, who is a respondent to an appeal 
in a case like this should not be content with 
the. judgment of the Court of first in- 
stance, 

The next point .is that the suit is barred 
by.. limitation because the alleged payment 
was made by Chundi Charan and Biswa- 
nath.to the defendant No. l as long ago 
as . August 1906. The case, apart from 
any.other question, is clearly a case of fraud, 
if the facts are established ; because the 
plaintiffs’ case is that, for valuable sonsidera- 
tion, the defendant No. 1, when she sur- 
rendered the zjara, assigned to them the back 
rents that were then due and owing and, 
they being so due and owing, the plaintiff 
Company gave her the value of them. 
Again, the point was not decided until the 
final decision of this Court in the former 
suit, when it was held thatthe defendant 
No. 1 had in her pocket Rs. 400 which 
represented these rents that she assigned 
to the plaintiffs. lt is quite clear that a 
case like this, if established by proper 
evidence, is a case of fraud and time 
would not bagin to run until after the 
decision of the appeal, 


The third point raised by Dr, Mitter 
is a good point and it has not been 
contested. The appeal in this Court was 
adjudicated on solely between the plaintiffs 
and Chundi Charan and Biswanath. The 
rights and liabilities of the present defend- 
ant No. 1 were not adjudicated on in that 
ease. The evidence that has been. given 
in support of the plaintiffs’? case is this 
judgment ‘of this Court in appeal and the 
facte that were held to be proved as bet- 
weeü Chundi Charan and Biswanath and 
the: plaintiffs in that case have been held 
io be proved as against the defendant 


and proved properly against 


No. 1 in this ease, on the ground that 
she was a party to that” appeal, although 
admittedly there was no adjudication on 
the rights of the present defendant No. 
l in that appeal at all. Of cóurse, that 
cannot stand. Those facts are not con- 
clusive against? the defendant No. J and 
the defendant No. 2 in this case.” There 
has been no adjudication on these facts 
by the Court of Appeal and the present 
defendant No. 2, as representing the defend- 
ant No. 1, is entitled to have the whole 
of the facts alleged in this case ' proved 
him with 
reference to the findings made by this 
Court in appeal The. Court only ad. 
judieated on the rights of Chundi Charan 
and Biswanath. -That being so, it is the 
common ground of both the ledrned gentle- 
men engaged in this appeal that the case 
must go back to the Primary Court to 
have a new trial. Both sides will ‘be at 
liberty to adduce fresh evidence. Costs will 
abide the result. ' 

NzwsovcLD, J, —I agree. | E 
[Case sent back. 





'* CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2051 or 
1913. 

July 12, 1917. 
Present: —Mr. Justice Walmsley and Mr. 
Justice Greaves. 
ISHAN CHANDRA BANERJEE— 
. PLAINTIFF— APPELLANT 


versus 
HRISHIKESH BISWAS AND orsras— 


DgFENDANTS— RESPONDENTS. 

Possession, suit for, by purchaser 4n execution of 
mortgage-decree—Tenancy | rights | under mortgagor, 
decision of— Court, duty of — Civil Procedure Code (Act 
V of 1908), O. XLI, r. 23— Remand. 

A purchaser in execution of a mortgage decree 
sued fur khas possession of the property purchased 
by him. The suit was decreed but the Court 
declined to give a decision as to the tenancy righis 
set up by some of the defendants as a barto the 
plaintiff's claim to obtain khos possession: a 

Held, that the Court was wrong in declining ‘to 
decide the question of tenuncy rights set up.by the 
defendants. [p. 552, col. 2.] 
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` Appeal against the decree of the District 
Judge, Zillah Bankura, dated the 9th of Sep- 
tember 1912, reversing that of the Munsif, 
3rd Court at that place, dated the 5th of June 
1911. 

FACTS material to the report will ap- 
pear from the following judgment of the Dis- 
triot Judge :— 

“Two brothers, Haradhan Biswas and Bani- 
madhab Biswas, mọrtgaged a certain property 
describing it by boundaries and giving its 
area as 12 bigkas, and calling it niskar or 
rent (or revenue) free property. The mort- 
gage was sued on and at the sale in execution 
of the decree the property was purchased by 
the plaintiff on the 7th June 1898. When, 
however, after symbolical possession had been 
given, the plaintiff attempted to take actual 
possession, sometime about May 1901, he was 
obstructed by Haradhan, Benimadhab and 
some others. 

“The case has been complicated by the in- 
troduction of questions as to whether certain 
persons have tenancy rights in the land. 
The questions are quite unnecessary and not 
proper to be decided in this suit, The plaint- 
iff seeks to obtain what he purchased, viz., 
whatever rights Haradhan and Benimadhab 
mortgaged to him. If any incumbrances 
have been created since then the plaintiff 
must get rid of them one 'by one, and not 
seek to have so many different causes of ac- 
tioa decided in this one suit. The questions 
regarding the alleged tenaneies of some of the 
defendants are, therefore, leftopen and not 
considered in tbis suit. 

“The suit has been dismissed on two grounds: 
(1) that the laud in suit was not covered 
by the plaintiff’s mortgage; and (2) that the 
sale in execution of the mortgage decree did 
not pass any title to anything to the plaint- 
iff. 

“So far as can gather the Munsif’s meaning, 
his conclusion appears to be that within the 
boundaries given in “the mortgage deed the 
mortgagors had no niskar or revenue free 
property and that, therefore, what was mort- 
gaged and sold according to all the forms 
relating to the sale of revenue free estates 
was an imaginary property bv the purchase 
of which the plaintiff acquired nothing. 


“Now it bas beer. found by the Munsif, and 
that finding is accepted by both parties, that | 
within the boundaries Haradhan and Beni- 


madhab had a resumed lakheraj. If has also 
been found by the Munsif that within the 
boundaries they had no lak^eraj or niskar 
property, This finding has not been accept- 
ed by the defendants (the heirs of Haradhan 
aud Benimadhab), but no serious attempt has 
been made to challenge. it. These defendants 
no doubt vagnely stated in their written 
statement that within the boundaries of the 
mortgage deed they had both a resumed 
lakheraj anda lakheraj. Butnever through- 
out the-trial at any stage whatever did they 
make any attempt to point out or indicate 
where any lakheraj land might be. Indeed 
it was stated in their evidence that they are 
unable to say which is their lakheraj and 
which their resumed lakkeraj. On such & 
point ib would have been quite easy for them, 
had there been any substance in their con- 
tention, to adduce very good evidence to show 
which was their lakkeraj land. It may, 
therefore, be taken as established that within 
the boundaries of the mortgage-deed Hara- 
dhan and Benimadhab had no lakheraj land 


and had only the resumed lakheraj in 
suit, f 
“To describe the resumed lakheraj as 


lokheraj wasa misdescription which might 
have been innocent or fraudulent on the part 
of the mortgagors; but it was after all only 
a misdescription. Then again the area was 
given in the mortgage-deed as 12 bighas 
whereas the resumed likheraj within the 
boundaries of the mortgage-deed is 40 bighas 
or more. Because of this discrepancy between 
the area and the misdescription by calling 
it lakheraj property the Munsif has come to 
the conclusion that what was mortgaged was 
only an imaginary property. I fail to follow 
the reasoning. Some property within the 
boundaries was mortgaged; and prima facic 
whatever property the mortgagors had with- 
in the boundaries was mortgaged. If it could 
be shown that the mortgage related to only 
a portion of the mortgagors’ property within 
the boundaries, then of course that portion 
only wonld be affected. ButI do not see 
how it can be said that because the property 
is described as (akheraj when it is resumed 
lakheruj, and beonuse the area mortgaged 
is mash less than ths total arsa of the pro- 
perty therefore, nothing was mortgaged. 

As regards the area it might perhaps be oon» 
` tended that only 12602 'ghas out of the total 
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was mortgaged. But how can it be said that 
nothing was mortgaged? ` Nor do I see how 
it matters that, the property having been 
described as lukheraj, the procedure followed 
im selling it was that prescribed for lakheraj 
property. That does not make the sale in- 
valid, nor does it show that an imaginary 
property was being sold. 

“The learned Pleader for the respondents 
conceded all this and said at the very outset 
that he did nut propose to attempt to support 
the judgment, but that he would try and 
support the decree on other grounds. In the 
first place he tried in a rather half-hearted 
fashion to argue that there was really scme 
lakheraj property within the boundaries of 
the mortgage-déed; but he did not press the 
matter much. He then proceeded to argué 
that the mortgage was of 12 lighas of hasil 
land within the boundaries, and that as the re- 
sumption chiita of 1257 B, S. (whenthe lakheraj 
was resumed) shows that within the resumed 
lakheraj there were 12 bighas of hasil land, 
it was those 12 bighas which were mortgaged. 
This isa very plausible argument; but the 
"defendants cannot be allowed to start this 
entirely new case at this stage. It is a 
point which depends on evidence. There is 
nothing to “show that the quantity of hasil 
land at the timé of the mortgage was the 
same as that at. the time of the resumption 
-chitta in 1957 B, S. The plaintiff never had 
an opportunity of meeting this view of the 
‘case. This view of the matter: was never 
put forward or even suggested at any time 
before it was put forward at the hearing of 
the appeal, J, therefore, did not allow any 
argument on these lines. 

“The result is that the appeal is allowed 
with costs and it is ordered that the suit 
be decreed with, costs, but leaving open 
questions aa regards the tenancy rights of the 
deferidants who have been found by the 
Court below to have any such rights under 
Haradhan acd Benimadhab’s: heirs. Some 
defendants have been found not to have any 
rights and they have not appealed, so the 
question as regards them is disposed of,” 

Babu Xarwnamoye Pose, for the Appellant, 


JUDGMENT, 

Greaves, J.—The only question that really 
arises in this appeal is whether the lewer 
Appellate Court was wrong in declining 
io come to & decision as to whether the de. 


fendants Nos. 10 and 15 to 17- acquired :any 
rights in the land in suit disentitling the plaint- 
iff to khas possession of the land as against 
them, The lower Appellate Court has referred 
the plaintiff to fresh suits against these per- 
sons so that the rights should be decided in 
those suits and he has declined to decide that 
matter in the present suit, We think that the 
learned Judge was wrong in his view and he 
ought to have decided this question in the 
present suit. The decree of the Court below 
should, therefore, be set aside and the case 
sent back to decide this issue, namely, whether 
the defendants Nos. 10 and 15 to 17 have 
acquired any rights in the land in suit dis- 
entitling the plaintiff to obtain khas possession 
of the land in suit. Under the provisions of 
Order XLI, rule 23, we accordingly send this 
ease back to the lower Appellate Court with 
a ‘direction to re-admit the suit in its original 
number in the register of civil suits and 
proceed to determine the issue above stated. 

The plaintiff will be allowed mesne profita 
to be assessed by the Court who tries the 
issue after the decision of the issue mentioned 
&bove. 

Watmscey, J.—I agree, 

Appeal allowed Case remanded. 


MADRAS HIGH COURT. 
Civit MiscELLANEOUS SEcoND APPRAL No. 69 
oF 1916. ` , 
CivIL Revision Petition No. 865 of 1916. 
August 13, 1917. l 
Fresent:—Mr, Justice Abdur Rahim and 
Mr. Justice Bakewell. 
SHENBAGAMUTHU PILLAI— DEFENDANT 
No. 1— APPELLANT — PETITIONER 
versus i 
VADUGANATHAN CHETTY AND OTHERS 
— PLAINTIFES & Derenvant No. 2 


— R E8FON DENTS. ` 
Civil Proceture Code (Act V of 1008), s. 4j, O. XXI, 
r. 85- Ewecution- Sale set -aside— Purchase-money 
withdrawn—Sule subsequently confirmed, effect of— 
Purchaser, whether bound to repay money within certain 


:time—Order against purchaser after confirmation of sale 


—Appeal, whether lies, 
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On an execution sale being set aside at the instance 
of the judgment-debtor, the auction-purchaser with- 
drew the money paid by him. The sale was sub- 
sequently confirmed on appeal: 

Held, (1) that the sale did not come to an end by 

(the purchaser withdrawing the purchase money, 

and that after tho sale was confirmed by the Appel- 
late Court the purchaser was bound to pay in tho 
money withdrawn by him; [p. 553, col. 2.] 

(2) that the time limit of fifteen days provided by 
rule 85 of Order XXI of the Civil Procedure Code 
did not apply to this case, inasmuch as in repaying 
the purchase money into ‘Court the purchaser was 
carrying out an order of the Court; [p. 553, col. 2.] 

Chowdhry Kebri Sahay v. Giani Roy, 29 C. 626; 6 
C. W. N. 716, distinguished. 

(3) that after the sale was confirmed the purchaser 
was the representative of the judgment-debtor and 
an order passed against .him was appealable under 
seotion 47 of the Civil Procedure Code. [ p. 554, col. 1.] 

Appeal against the appellate order, and 
petition under, séction: 115 of Act V of 1908, 
praying the High Court to revise the order, 
of the District Court of Madura, in Appeal 
Suit No. 173 of 1915, preferred against the 
order of the Court-of the District Munsif of 
Tirumangalam, in Execution Appeal No. 32 
of 1915, in Original Suit No. 490 of 1912. 

Mr. O. V. J. Ananthakrishna Atyar, for the 

: Appellant. | 

Messrs. G. &. Ramachandra Aiyar and S. 
Venkatchala Atyar, for the Respondents. 

JUDGMENT.—There was a sale of certain 
immoveable property in execution of a decree 
and the 2nd respondent who was not a 
party to the suit bought ‘that property. 
He deposited the purchase money within 
the time allowed by rule 85 of Order XXI. 
But it appears that the sale was set aside 
at the ‘instance of the judgment-debtor. 
Then an appeal was filed against that 
order by the decree-hclder. He succeeded 
in the appeal and the result was that the 
order setting aside the sale was Ret aside 
and the sale stood confirmed. After the 

_order of the first Court setting aside the 
sale, the purchaser applied for refund .of the 
money and obtained an order for refund 
and we gather that notice of this application 
was given to the judgment-debtor and decree- 
holder, but they made no objection. Four 
months after the order of the Appellate 
Court upholding the sale, the respondent 
purchaser made an application for confirma- 
tion of the sale and for permission to pay into 
Court the amount of the purchase money 
which he had withdrawn. The District 
, Munsif rejected that application byt his order 


was reversed by the District Judge in appeal. 
The second appeal is against the order of the 
District Judge. : 

First of all, it is contended by Mr, 
Ananthakrishna Aiyar for the appellant that 
when the purchaser withdrew the purchase 
money from Conrt, the sale came to an end. 
To that argument, the simple answer . seems 
to be that the contention that the purchase 
was putan end to by the contract of ‘the 
parties which was tbe only way in which 
it could be done, was never put forward in 
any of the lower Courts. What happened 
was that the purchaser, finding that the sale . 
was set aside for irregularity, thought that 
he was free to withdraw his money as he 
did not want to Jose interest on that amount, 
He was not the only party to the bargain, 
There was the decree-holderand tha judgment- 
debtor both of whom were entitled to insist 
on the bargain and none of them, it is suggest- 
ed, agreed that the bargain should come to an 
end. The contract of purchase, which was 
eonelnded on the auction-purchaser’s bid for 
the property being accepted, therefore, held 
good. ‘The result of the Appellate Court 
reversing the order of the First Court 
setting aside the sale had only this effect, 
that the sale was confirmed and the 
purchaser was thereupon bound to repay 
the purchase money which he had withdrawn. 
He might be compelled to do so by the decree- 
holder or judgment-debtor and it was not 
necessary that he himself should apply for 
confirmation of the sale. The confirmation 
of the sale would follow upon the order of 
the Appellate Court and tbe purchaser was 
hound in law to bring into Court the money 
he had withdrawn. 

The learned Vakil forthe appellant urges 
that the purchaser’s application to pay 
money into Court was barred by limitation, 
He contends, firstly, that we must proceed 
on the analogy of rule 85, Order XXI, and 
say that money must be paid within fifteen 
days of the order of the Appellate Court. 
But we do not think that there-is any force 
in such an argument, nor do we think 
that the ruling reported as Chowdhry Kesri 
Sahay v Giani Hoy (1) has any application. 
That was a case of an application under 
section 310 (a) of tiie old Civil Procedure Code 
to set asice asiie' by the judgment.debtor 


(1) 39 C, 626; 6 C. W, N. 776, 
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“om “his dójositing money - within a certain 
time: ‘The Calcutta High Caurt held that, 
when the litigation was finally concluded on 
the decision: of: the second ‘appeal in the 
‘High Court, if the, judgment-debtor then 
wanted: to have "the: sale set aside, he must 
deposit the money within thirty days of the 
termination ‘of -the - second appeal. But 
‘here the purchaser was only sarrying out 
‘the order of the Appellate Court and it is 


‘dificult ‘to see that there is any true analogy* 


between this ease and the ease reported as 
Chowdhry. Kesri Sakay v. Giani Roy (1). The 
District’ Munsif, who ‘held that the purchaser 
was bound to pay back the purchase money, 
thought that he was guilty of laches or delay 
in waiting for four months to pay in the 
money. We do not think that this is right. 
The ‘purchaser apparently had been quite 
diligent in applying for confirmation of the 
sale and he' has made no ‘default or delay 
in “bringing the money into Court. 

Mr. Aranthakrishna Aiyar next argued 
that the order of the Munsif refusing to 
entertain the application of the respondent 
in this appeal was not appealable inasmuzh 
ag ‘section 47 of the Civil Procedure Code did 
not apply: but we cannot- accept this 
contention. When the sale has been con- 
fitmed, we think that in a matter like this 
we must treat the purchaser as 
representative of the judgment- debtor who 
is no longer interested in the property or 
in the litigation. 

We confirm’ the order of the Appellate 
Court and dismiss the appeal’ with costs. 
The revision petition must be dismissed. 


Both appeal and petition dismissed. 
CY 


MADRAS HIGH COURT. 
"SECOND Civin AppeaL No. 601 or 1916. 
August 6, 1917. 

| Presenti-—Mr. Justice Spencer and 

Mr.. Juatice Krishnan. 

"MUTHUKUMARA CHETTIAR— 
DEFENDANT— A PPELLANT 
versus 

ALAGAPPA CHETTIAR AND OTHERS— |, 


PGAINTIFES— RRAPON DENTS: 
oi Procedure Code, ‘Act V of 1908), 0. XXI, r. 68, 
0. XAXVII], v. S— Property attached before judgment 


. minor members is immaterial. 


—Suit for ‘declaration of title, maintainability of— 
Transfer of Property Act (IV of 1882), s. 58—Transfer 
before attachment, bond fide—Cr ‘editor, whether can 
avoid transfer —Hindu Law—Joint family—Alienation 
by mdnager describing himself as guardian, vatidity of. 

The wording of Order XXI, rule 63 of the Civil 
Procedure Code, is sufficiently wide to include claims 
to property attashed before judgment as well as 
claims to property attached in execution of decrees. 
[p: 554, col, 2.) 

A judgment- creditor cannot avoid a transfer of 
the judgment-debtor’s property prior in date to his 
attachment without its being shown to have been 
made with an intent to defeat or delay creditors of 
the transferor and thus voidable under section 53 of 
the Transfer of Property Act. [p. 558, col. 1.] : 

Analienation of joint family property by ‘ the 
manager on behalf of the family is binding on ‘all 
the members of the family, and thefact that the 
manager misdescribes himself as the guardian of the 
"Lp. 855, col. 1.] 


Seeond appeal against the decrees of the 
Court ofthe Suborlinate Judge, Negapatam, 
in Appeal Suit No. 324 of 1914, preferred 
against that of the Court of the District 
Munsif of Tientararpindi, in original: ' Suit 
No. 288 of 1912, .. 

Mr. S. Muthiah? Mudaliar, for the Appel- 
lant. 

Mr. 0. V. Ananthakristna Aiyar, 
Respondent. : 

JUDGMENT: me this case the NG 
attached .property before judgment and , the 
respondenta, , who hold the property of the 
judgment-debtors under deeds of trust for 
distribution ,.to their creditors, brought 
this svit to establish their right to the 
property. ' 

Tt is first argued that the suit is not maintain- 
able, as Order XX XVIII of the Code of Civil 
Procedure does not expressly provide a right 
of suit in the case of claims preferred to pro- 
perty attached before judgment. : 


We think . that the wording of Order XXI, 
rule 68,15 sufficiently-wide to include claims to 
property attached before judgment as well 
as claims to property attached in-execution of 
decrees. -Moreover, Order XXXVIII, rule 8, 
provides that claims to property attached shall 
be investigated in the manner ‘ provided “for 
the investigation of elaims to property 
attached in. &xeeulíon * of decrees for the pay- 
ment of money. 

The next argument is that the transfer by 
debtors of the whole of their ‘property for 
distribution among their creditors was an act 
of insolvency and, therefore, void. In support 
of - this proposition: appellant’s -Vakil quotes 
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Manmohandas Ramji v. “Macleod (1). That 
decision only  deélared that assignments 
in favour of trustees by persons who were 
Subsequently adjudicated insolvents were 
void as against the Official Assignee. Appel- 
lant has shown no authority under which 
he can avoid a transfer prior in date to 
his attachment without its being shown to 
have been) made with an intent to defeat 
or delay creditors of the transferor and thus 
voidable under section 53 of the Transfer of 
Property Act; and, in, this ease the finding 
on the question of fact by “the Appellate 
Court is that the transaction was perfectly 
bona fide. 

The last point taken was that the trust 
deeds (Exhibits E and E-1) did not pass 
the property of. the minor sons of the trans- 
feror’s deceased brother, as Somasundaram, 
who was the manager of the joint family 
and executed Exhibit E-1, described himself 
as the guardian of the minors whereas 
their mother was their lawful guardian. If 
Somasundaram was in fact manager of the 
family, we' do not think his misdeaerip- 
tion of himself as guardian will affect the 


title which he purported to convey on behalf. 


of the family and the Subordinate Judge has 
stated that the trust deed was executed 
for their benefit. As for Exhibit U.l, it 
may have been a superfluous document 
executed ex abundante cautela but the opera- 
tion of Exhibit E will not be diminished 
thereby:: 
The second appeal fails and is dismissed 
with costs. 
- Appeal dismissed. 
VRP. 


[o 26 B. 765; 4 Bom. L. R. 647. 


MADRAS HIGH COURT. i 
' Civit MiscgLLANEOUS Petition No, 349 
or 1917. ° í 
August 1, 1917, 

Present: —Mr. Justice "Abdur Rahim: and , 
Mr. Justise Kumaraswami Sastri, 
LAGADAPATI VENKATANAGABUSHA. 
NAM- Responpent No. 1—ReDrmonen i 
` VETSUS 
OVILAPATI MAHALAXMI AND OTHERS-— 
APPELLANT AND Responpents Nos. 2 AND 83 
RESPONDENTS. 

. Agency Rules 6, 18—Godavari District —" Decree", 
meaning of — Order restoring suit dismissed for default, 
whether decree—Petition ayainst orders of Agent, 

whether lies direct to High Court. 

The Agency Rules for the Godavari District do not 
contain any definition of “decree” and, therefore, the 
term “decree” in rale6 must be taken to mean the 
same thing as’ a deeree under the Code of Civil 
Procedure. [p. 556, col. 1.] 

An order directing the restoration of a suit dis- 
missed for default is rot a, “decree” within the mean- 
ing of rule 6 of the Agency Rules. [p 556, col. 1.] 

Rule 16 of the Agency Rules provides that all 
petitions against the proceedings of the Government 
Agent must, in the first instance, be submitted to 
the Government, and then it is open to the Govern. 
ment to refer the matter to the High Court or to the 
Board of Revenue as the case may be. [p. 556, col. 1.] 

Petition under rule 8 of the Ageucy Rules 
for Godavari District, praying that in the 
circumstances stated therein the High Court 
wil be pleased to direct the Government 
Agent of Godavari to revise his order in 
D. Dis. No. 521 ag. of 1916, reversing in 
appeal the order of the Assistant Agent 
of ‘Bhadrachalam Division refusing to 
restore Original Suit: No. 25 of 1913 on the 
file of his Court. 


Mr. P. Narayanamurthi, for the Peti- 
tioner. 

Mr. P. Somasundaram, for the Respond. 
ents. 


JUDGMENT .-—The Ist respondent brought 
a suit against the petitioner in the Court 
of the Assistant Agent in the (Godavari 
District for dissolution of partnership and 
other reliefs. The suit was dismissed for 
default. Then the plaintiff appealed to the 
Agent, who without hearing the defendant 
in the anit set aside the order dismissing 
the suit for default and directed that the 
suit be restored to the file of the Assist- 
ant Agent to be heard and disposed of 
according to law. Against this order of the 
Agent, the present civil miscellaneous 
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petition has been preferred asking us to 
direct the Agent to review his order áccording 
to rule 8 of the Agency Rules. But tbat rule 
applies only to décreés passed by the Govern- 
' ment Agent and to judgments leading to 
decrees. 


A preliminary objection is taken that the 
order of the Agent directing that the suit be 
restored to file is not a decree within the 
meaning of the Agency Rule. 
that this .sonténtion is sound. The point 
has been decided in Pedda Vikrama Deo 
Garu v. Maharaja ef Jeypore (1) following 
a number of other decisions of this Court. 
There a decree is understood as. meaning 
. the same thing as a decree under the 
-Qivil Procedure Code, for the Agency Rules 
themselves do not contain any definition of 
“decree.” We see no reason for differing 
from that interpretation. What, however, 
-was argued by -the learned Vakil for the 
petitioner was that “though the order of the 
Assistant Agent. dismissing the suit for 
default is not a decree, yet the order of the 
Agent setting aside that order and directing 
the restoration of the suit isan adjudication 
‘of the rights of the parties within the 
, meaning of the definition of "decree" as 
given in ‘the old Civil Procedure Code. But 
it is dificult to accept this contention. The 
right contemplated by that definition is not 
a right to the benefit-of certain rules of 
ptocedure, that is, tohave an order of Court 
seb aside by which the plaintilf's suit has 
"been disposed: of in his absence. We may 
observe that rule 16 of the Agency Rules 
provides thàt all petitions against the pro- 
‘ceedings of the Government Agent must 
in the first instance be submitted to the 
Government, and then it is open to the 
Government to refer the matter to the 
High Court or to the Board of Revenue 
as the case may be. There can be no 
doubt thatthe Government .Agent in this 
ease was not justified in ‘setting aside the 
order -dismissing the suit for default without 
giving an opportunity to the defendant’ to 
be heard. The proper remedy of the peti- 
tioner is to submit a petition to the Govern- 
ment and itis for the Government, if it so 
chooses, to refer the petition to the High 


(1) 36 Ind. Cas. 801; 
N. 269, 


4 L. W. 499; (1916) 2 M. W. 
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Court for disposal. The present petition 
must be dismissed with costs. 1 


Petition dismissed. 
Y.R.P. 


MADRAS HIGH COURT, 
FULL BENCH. 
City Civit Court Appear, No. 1 or 1916, 
May 4, 1917. 
Present: — Sir John Wallie, Kr., 
Chief Justice, Mr. Justice Oldfield and 
Mr. Justice Kumaraswami Sastri. 
V. SUBRAMANIA 1YER-—PrAINTIFE— ` 
APPELLANT 
versus 
RATHNAVELU CHETTY anp OTBERS—' 
DEFENDANTS— RESPONDENTS, 
Hindu Law—Succession—Sudras—Illegitimate son 
— Father, putative, whether heir to illegitimate son, 
Among Sudras the father of an illegitimate son can, 
if he survives the illegitimate son, inherif the said 
son’s properties where that ‘son has left no widow 
or issue and the son’s mother has predeceased him. 
[p. 565, col. 2; p. 566, col. 1; p. 578, col. 1.] 
Text- ‘books. and case-iaw ‘discussed, 


Appeal against the decree of the Madras 
City Civil Court, in Original Suit No. 356 of 
1914. 

This appeal coming on for hearing on the 
4th and 5th September 1916 respectively, 


‘upon perusing the grounds of appeal, the 


judgment and decree of the lower Court 
and.the material papers in the suit, and upon 
hearing the arguments of Mr. W. Chakra- 
pant Naidu for Mr. T. Ethraja Mudaliar, 
for the Appellant, and of Mr. T. Narasimha 
Atyangar, for lst Respondent, and of Mr. 
A. K. Madhava Rau, for Respondents Nos. 1 
and 2, and the other respondents not 
appen in person or by Pleader, and the 
case having stood over for consideration 
till 19th September 1916, the Court made 
the following 
ORDER OF REFERENCE TO A 
FULL BENCH. 

Sapasiva Alyar, J.— The plaintiff is the 
appellant. He isthe purchaser of the plaint 
property from the defendants Nos. 3 and 4 
and from the deceased father of the defendants 
Nos. 3 and 4 (by : name, Parthasarathi 
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Mnudali). Parthasarathi Mudali was the 
brother of the deceased Krishnasawmi Mudali 
who died in 1882. Krishnasawmi Mudali 
had two sons, a legitimate son, Jagannatham, 
who survived his father and died in 1886 
and an illegitimate son, Narayanasawmi, who 
had predeceased him in 1875. The spit 
was brought for redemption of a mort- 
gage on the plaint house created by the 
illegitimate son, Narayanasawami, in 1873. 


Though the plaint contained allegations 
that Parthasarathi “Mudali and Krishna- 
sawami Mudali were undivided brothers and 
that Narayanaswami was (like Jagannatham) 
a legitimate son of Krishnasawami Mudali, 
the learned City Civil Judge found against 
these contentions and his conclusions were not 
attacked before us. 


There was again an alternative allega-. 


tion (or rather suggestion) in the 8th 
paragraph of the plaint that the plaint 
property belonged to Krishnasawmi alone 
even during the lifetime of his illegitimate 
son, Narayanasawmi Mudali, and another 
suggestion in paragraph 9 of. the plaint 
that it belonged to Krishnasawmi Mudali’s 
illegitimate son, Narayanaswmi Mudali, alone. 
Qn a liberal construction of the plaint, we 
might hold that the plaintiff based the title 
ef his vendors (Parthasarathi Mudali ~and 
his sons) on tbese alternative statements “of 
fact also. 

'" Narayanasawmi Mudali, the illegitimate 
son, mortgaged the plaint house to Sabapathi 
Chetty, the father of the defendants Nos, 
1 and 2, in 1873 and the plaintiff (as I 
said before) sues to redeem the mortgage 
as the purchaser of the equity of redemp- 
tion from Parthasarathi Mudali and hir sons, 
The question for decision is whether Partha- 
sarathi Mudali and his sons became the 
owners of the equity of redemption on the 
death of Jagannatham (Krishnasawmi’s legiti- 
mate son) in 1886. 

` Narayanasawmi Mudali having mortgaged 
íhe property as his own in 1873 dariug 
the lifetime of his putative father, Krishna- 
sawmi Mudali, and it not being alleged 
in the plaint that Narayanasawmi acted 
as the benamzdar of his said putative father, 
Krishnasawmi Mudali, in effecting the 
mortgage, we intimated during the course 
of the argument (agreeing on this point 
with the learned City Civil Judge) that 
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the plaintiff ought to trace his title to 
the equity of redemption on the basis that 
Narayanasawmi Mudali was the sole owner 
of the property on the date of the mortgage 
of 1873. 

The appellant’s learned Vakil then argued 
on that basis to the following effect: when 
Narayanasawmi Mudali died in 1875, hia 
putative father, Krishnasawmi  Muda]i, 
became his heir under the Hindu Law. On 
Krishnaswami’s death in 1882, Krishna- 
sawmi’s legitimate son, Jagannatham in- 
herited the equity of redemption. On 
Jagannatham’s death in 1886, his paternal 
uncle, Parthasarathi Mudali (one of the 
plaintiffs vendors), inherited the equity of re~ 
demption. 

The contesting respondents (the mortgagee 
defendants Nos. 1 and 2) contended before 
us that Krishnasawmi Mudali, the ‘putative 
father, was not under the -Hindu Law the 
heir of his illegitimate son, Nearayanasawmi 
Mudali. They base the said contention on 
two lines of reasoning: (1) The mother 
of Narayanasawmi, who lived with Krishna- 
sawmi as his permanent concubine, was 
not an ‘unmarried woman" within the megn- 
ing of the Hindu Law texts bearing on 
the question of the rights of the illegitimafe 
son, aS she wasa widow when she came ` 
under the keeping of Krishnasawmi Mudali. 
Therefore Narayanasawmi Maudali could not 
be the heir to Krishnasawmi Mudali, - as 
not having the status of such an illegitimate 
son as is recoghised- as an heir by the 
Hindu Law. If then Nerayanasawmi 
Mudali had no right to inherit to Krishna- 
sawmi  Mnudeli (in case Narayanasawmi 
Mudali, the son, sarvived Krishnasawmi 
Mudali, the father), it followed a fortiori 
that Krishnasawmi, the father, who survived 
Narayanasawmi, the son, could not inherit 
to his said illegitimate son. (9) Even if 
Narayanasawmi Mudali could have inherited 
to Krishnasawmi Mudali, it does not follow 
that Krishnasawmi  Mudali could under 
Hindu Law reciprocally inherit the  pro- 
perty of his illegitimate son, Narayanasawmi 
Mudali. 


The first branch of this argument, namely, 
that Narayanasawmi Mudali was not such 
an illegitimate son that he: could inherit to 
Krishnasawmi Mudali if he had survived, 
found favour with the learned City Civil 


$58 
SUBRAMANIA IYER t. RATHNAVELU OBETTY. 


Judge on the strength cf the ruling in 
Annayyanv.:Chinnan (1). There the learn. 

ed Judges, notwithstanding “that re-marriage 
of widows is sanctioned by Statute Law,. 
held that, if re-marriage is unlawful by, 
custom, eoneubinage with such a widow 
is prohibited connection. They. also held 
that "unmarried" does not mean “not married 
to the putative father" but “not married 
to.anybody before.” I respectfully dissent 
from that decision. Reliance was alao 
placed on Sundaram v. Meenakshi Achi (2). 
But this decision, which related to the son, 
of a dancing girl who had not severed her 
connection with a temple, was explained. 
away in the recent Full Bench case reported 
as Soundararajam v. Arunachalam Chetty (3) 
as having.turned on the finding of fact, 

arrived at in the former case, namely, 
that that dancing girl. was not proved to 
be a permanently kept, concubine as she 
had not severed her connection with the 
temple. It. was desided in the said Full 
Bench case that if the connection of the 
concubine was not: of an adulterous orin- 
cestuous nature, the illegitimate son -by 
her is entitled to inherit the father’s pro- 
perties, The expression in the texts trans- 
lated loosely as ‘unmarried woman” merely 
means “a woman not married.to the father 
of. the person whose rights of. inheritance, 
were, under’ - consideration.” I, therefore, 
cannot. uphold-the learned City Civil Judge’s 
decision on the ground on which he based ib. 
- There then remains for . decision -the 
next question of Hindu Law “whether when 
the, illegitimate son, if he had survived 
his . putative father, would have inherited. 
to, the latter, the- putative father could 
reciprocally inhérit his said son’s proper- 
ty, if the son left no widow. or issue.” 
In, Myna. Boyee v.. Qotaram (4) the facts 
were as folows: A European Christian, 
Hughes by name, lived in an adulterous 


LI 


(1) 5 Ind, Cas, 84; 38 M. 366; 7 M. L. T. 140; 20 M. 
L. J. 355. 


(2) 16 Ind. Cas. 787. 

(3) 33 Ind, Cas. 868; 39 M, 136 at p. 152, 159; 29 M. 
L.J. 793,816; 2 L.W. 1247, 1266; 18 M. L. T. 582, 508; 
(1016) 1 M. W.N. 31, 

2(4) 8 M. I. A. 400: 2 W. R. 4 (P. O.); 1 Suth. P. C. 
J, :462; L . Sar, P. O.J. 797; 19 R. R. 682. 
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connection with a Brahmin married womit 
and had two illegitimate sons, Taukooram and 
Ramaprasad. Each got one-fifth share in'a 
village under the Will of their putative 
father Hughes. Taukooram died first. The 
question was whether Ramaprasad could 
inherit Taukooram’s estate. (Ramaprasad 
instituted the suit which went up ‘to the 
Privy Council, but he died during the. 
course of the litigation. His widow Myna 
Boyee as his heir and others were the 
appellants before the Privy Council.) The 
Tinnevelly Zillah Court submitted the fol- 
lowing question to the Pandit of the Sudder 
Dewanny Court for hisopinion: “Yon are 
requested to state whether, upon the death: 
of one of two illegitimate sons of & Hindu 
woman, the estate of the deceased by law de- 
volves upon the surviving brother.” The- 
Pandit returned the following answer: “If the 
illegitimate sons referred to in the , question’ 
were undivided, the estate of one of them. 
would, after his death, devolve upon the 
surviving brother. If divided, ib would go 
to him” only on failure of the deceased's: 
widow, daughter, or her son, or of the deceas- 
ed’s mother.” Their Lordships of the Privy” 
Council pointed out at page 423 of the 
report that'as the plaintiff Ramaprasad’ 
and ‘the deceased Taukooram were sons: of. 
their | father by an adulterous cotinection: 
with a Hindu woman, they could not have 
inherited to their father. . Next they point 
out: “It was ‘not’ referred to the Law 
Officers to consider whether, the’ “inability- 
of the sons ‘to succeed to'the father, affécted’ 
their heritable capacity as collaterals inter 
se.” So their: Lordships were not prepared 
to say whether the. opinion of the ' Pandits’ 
was right or wrong ‘as’ they were ‘not pro-' 
perly instructed “ on the facts. Then they 
go on to say: “Tt i is, however, impossible to 
treat these sons' as the sons of ‘a Sudra 
father; if the plaintiff and Taukgoram ‘be’ 
viewed as the sons of Q2 Sudra mothér, 
still the property never was ' hers, and 
their heritable capacity even to’ property 
of hers has not been established. ` If any 
general usage in this part of India has 
ripened into à custom having the force 
of law, that the illegitimate ‘children of 
a woman pursuing an unchaste course’ of 
life, whether married or” unmarried,“ "inherit 
her property, this custom is not i in proof." mote 
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“ 

If amongst Sudras proper, a course of 
decisions, or other evidence of the pre- 
valency of & general custom, support a 
heritable capacity of illegitimate Hindus 
beyond that which the writers’ 
establish, these decisions have not been made 
known, nor has that custom been estab- 
lished. - But a title such as the present, so 
wholly irreconcilable with the expositions of 
any text-writer, and, unsupported by any 
authority, cannot be established, upon the 
evidence which this case affords, To assume 
without evidence, on assertion 


brother to inherit to their mother, and 
assuming that capacity of lineal inheritance 


to their mother, thence to derive collateral’ 


heirship, inter se, to property which never 
was their mother’s ‘would be Bt variance 
“with legal principles.” Then'their Lordships 
finally say that they have come to the 
conclusion that “the only safe course to 


text-bocks- 


simply, à: 
capacity in the’ appellant and his uterine’ 
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be taken is to remit the question whether : 
with reference to local custom and usage ' 
such illegitimate brothers, though born of an ` 


adulterous connection, may collaterally in- 
herit to one another," 
remitted to India for further 
and consideration." 


When the case came 
Madras High Court, it we 
Phillips and Holloway, JJ., ina judgment 


baok before the 


to be found reported as Magna Bai v, 
Uttaram (5) I shall quote a few 
passages from this judgment: “The 


“the question being - 
investigation . 
: to the true distinction, and one whioh is: ` 
entirely in conformity with the doctrines : 
of Hindu Law. As agnation and consan- ` 
: guinity are ihe offspring of'à' marriage by ` 


` 


was decided by . 
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spring of women of the lowest; Hindu classes 
daily ‘succeed ‘to the property, buth of their 
mother and of one another, without question 
or dispute, we can, upon our own experience, 
afirm, It would be. illogical 
otherwise, for the illegitimate son of a 
Sudra, in the absence ‘of preferable sons, 
is his heir. That the property is almost 
invariably small of itself prevents any question 
coming before the Oourts. 
4s so well understood that litigation would be 
hopeless.” "Our reasoning, therefore, is that 
there is no authority against the existence 
of heritable blood  betweeen the woman 
and her illegitimate offspring. Taukooram 
and his brother are decided to be Hindus. 


if it were: 


Further, the practice: 


They are Hindus, sons of a woman, ofa’ 


class lower than the fourth of Manu's classes 
and in this case the ‘sons are cognate to 
her and to one another, as the children of a 
class not twice-bern, out of -wedlock, 
entitled to inherit to their mother, and 
only not capable of inheriting to 
father.” “Ofthe cognation between her 
and her offspring there exists no doubt what- 
ever.” “All the analogies of Hindu Law 
are against the view of a ‘bastard taken 
by the Law of England.” “Ulpian points 


the jus civile, no spurious son cah have 


‘them, but he is related to his own mother 


authorities seem to show clearly that the . 


Hindu Law, although, for obvious reasons, 
not recognising as the husband's son one 
got by a man of unequal class, nevertheless 
gives no ground whatever for supposing, 
that the circumstance of birth from illicit 
onnection severs ‘the union between the 
mother and her son, so as not to admit 
of heritable blood between them. This 
being so, there seems no ground, either of 
authority or analogy; for contending that, 
if Taukooram had died without issue, his 
mother would not have suecseded to him. 


This would equally have been the case, if - 


she was a Sadra or of a class-still lower, 
as we think that, in the view of Hindu 
Law, she was. That the illegitimate of- 


(5) 2 3L H. O. R. 196, 


and to his brother by that mother.” Finally 
the learned Judges felt justified in holding 
that “all the analogies of Hindu Law and 


the plain rules of justice'`and equity are - 
héritable : 
* blood between the illegitimate sons of Hughes : 
In Tara Chand : 


in favour of the evidence of 
by this Hinda mother.” 


v. Reeb Ram (6) Frere and Holloway, JJ., 


held that the descendants of Hughes fol. : 
lowing Hindu manners and customs were ` 
governed by ‘the Mitakshara Hindu ‘Law : 
In“ 


relying upon Abraham v. Abrahami (7), 
Krishnayyan v. Muttusamt (8) it was held 


that the illegitimate sons of a Sudra V.: 


though eutitled to inherit to their father 


(6) 3 M. H. C. R. 50. 

(7) 9 M. I. A. 195; 1 W. R. (P. C.) 1; 1 Suth, P.O. J. 
501; £ Sar. P. C. J. 10; 19 E. R. 716. 

(S) 7 M.407; 8 Ind. Jur.’ 427; 2 Ind, Doc, (x. 8.) . 
867. ii 


and ' 


their ' 
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V. if he had died divided from V.'s hro- 

ther S. cauld not prevent the whale pro- 

perty passing to their father's brother S 

by survivorship, nor could they inherit 


collaterally to their said paternal uncle 8.. 


in preference to &.’s widows. The learned 
Judges (Turner, C. J., and Muthuswami 
Aiyar, J.,) say that "the illegitimate son is 
placed in tbe Mitakshara on the same 
footing with a daughter’s son, and the 
sonception of ‘cO-parcenary presupposes 
sapinda relationship and a legal marriage.” 
If, according to the Mitakshara (as now 
settled), sapinda relationship depends only 
upon having particles of the same body 
Iam not sure that it necessarily presupposes 
legal marriage. As that very learned 
Lawyer J. C. Ghose says (page 184 of his 
book on the. Principles of Hindu Law, II 
Edition). “The texts of Gautama, Parasara 
and. Devala and the interpretations of the 
Mitakshara, the Parijata and the other 
commentaries, except the Dayahhaga, leave 
no room for doubt that sapinda meant 
connected through bodily particles” (whisk 
connection ceased{withlthe fourth descendant. 
I might also refer to the Vaidyanatha 
Dikshitiyam (see Setlvr's Collection of 
Hindu Law Books on. Inheritance; pages. 
549 and 550) as. to the meaning of the 
word "sapínda." . Then the learned Judges 
say: ‘Inasmuch’ as neither a widow nor 
a. daughter nor a daughter's son tan exclude 
a.co-parcener’s right of survivorship, it 
appears tous that neither can an illegitimate 
son do so.” Then they state: “Another 
question is whether as illegitimate sons, the 
segond appellant and his brother were en- 
titled tó succeed to their paternal uncle 
Sundara. Adverting to the several 
secondary sons known to the ancient 
Hindu Law, six of them are declared to be 
heirs to -kinsmen in Datta Chandrika, 
Section V, 22. It follows that, illegitimate 
ehildren; who are inferior to them all and 
who do not exclude the daughter's son, 
cannot succeed to collateral: heirs." Though 
the question decided in Vayna Ba? v. Utta- 
vam (5) by Phillips and. Holloway, JJ., 
was in some respects different from the 
question which arose in Krishnayyan v. 
Müttusami. (8), the right of collateral 
succession and the general status of illegiti- 
yoate sons were considered ip the earlier 
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ease and I am bound to say that I was 
rather struck by the faat that no reference 
at all was made to ‘this. earlier decision 
in the later case- 'Krishnayyan v. Muttusamt 
(8)]. If the case of Krishnayyan v. Muttusamd 
(8) has to be distinguished from that in 
Mayna Baiv. Uttaram (5), it can only be 
on the ground that while two illegitimate 
sons may have cognate blood through their 
common mother. which enables them to in- 
herit collaterally to each other, an illegiti- 
mate son has no such connection by blood 
with his paternal uncle through his putative 
father as to allow collateral succession to 
his uncle. This case of Krishnayyan v. 
Muttusami (8) was followed in Ranoji. v. 
Kandoji (9), by Turner, C. J., and Muthu- 
swami Aiyar, J, and again in Parvathi v. 
Thirumalat (10) by Collins OC. J., and 
Muthuswami Aiyar, J. In Parcathi v. 
Thirumalai (10) the learned Judges. seem to 
disapprove of the case in Sadu v. Baiza (11) 
and Jogendro Bhuputi v. Nittyanund Man Sing 
(12) which applied the analogy of adopted 
sons to illegitimate sons. In Szeasangu v. 
Minal (13) Muthusawmi Aiyar and Parker, 
JJ., went so. far as to say that the legiti- 
mate daughter could not succeed to the pro- 
perty of her mother who had become de. 
graded through prostitution,on the ground 
that all heritable  blood.connection ceased 
between the legitimate daughter and the 
degraded mother on the mother's degrada- 
tion. This was, howeyer, not followed in 
Meenakshi v. Munianii Pantkkan (14) (by 
Oldfield and Seshagiri Aiyar, JJ.), wherein 
it was held (see page 357*) that Siva- 
sangu v. Minal (18) was- overruled by 
Subbaraya Pillai v. Ramasami Pillai (15) 
decided by Boddam and Subramania Ayyar, 
JJ. InJogendro Bhupati Hurrochundra Maha- 
paira v. Nityanand Man Sing (16) 


(à 8 M. 557 ab p. 562; 3 Ind. Dec. (x. 8.) 882. 
10) 10 M. 334 at. p- 845; 3 Ind: Dec. (x.s.) 986. 
(11) 4 B. 37 (P. B.); 2 Ind. Dee, (N. s.) 536. 
m» 110.702; 10 Ind. Jur, 144; 5 Ind. Dec. (x.s.) 
1227, ' 
(18) 12 M. 277; 4 Ind, Doc. (x. s.) 548. 
(14) 25 Ind. Cas. 957; 27 M. L. J. 3535 AL L. W. 704; 
(1814) M. W. N. 672; 16 M. L. T. 270; 38 M. 1144 at p- 
(15) 23 M, 171; 8 Ind, Dec. (x. s.) 618. 
(06) 18 C. 161; 17 I. A. 128; 6 Sar. P. C. 7. 596; 9 
Ind. Dec. (x. &.) 101 (P. C.) 








*Page uf 27 M. L. J.—Ed. 
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the head-note is “Under the Mitakshara, 
among Sndras, where a father left a 
son by a wedded wife, and an illegitimate 
sop, the ordinary rule of survivorship 
incidental to a family co-parcenary was held 
to apply; and the illegitimate‘ son, having 
survived the legitimate, was held entitled 
by survivorship to succeed to the family 
estate, which was impartible,...on the death 
of his brother without male issue.” In 
that case their Lordships approved of the 
decision in Sadu v. Bazza (11) which was 
disapproved by. Collins, C. J., and Muthu- 
swami Aiyar, J.,in Parvathi v. Thirumatat 
(10). If the legitimate and illegitimate’ 
sons could form a Hindu Law co-parcenary, 
it seems to me difficult to hold that they 
had no‘mutual heritable blood. Nanabhai 
Haridas, J., (whose opinion was relied on 
by their Lordships of the Privy Council) 
says at page 46 Í Sadu v. Baiza (11)}: “While 
admitting, therefore, that the position of 
a dasiputrain a Sudra family does differ 
in important particulars from that of an 
aurasaputra, I am not ^ prepared to allow that 
the former 4s not a member of the family at 
all, mor that he is not a co-parcener, and 
not, therefore, entitled to succeed by right 
of survivorship. His legal status as a son 
4s unquestionably recognised, and accordingly 
he inherits from his fatherevén before the 
latter's widow; and if there aré 4aurisa- 
putras of his father, he succeeds to the 
father’s estate jointly with them. He is 
clearly, therefore, their co parcener. That 
he is their brother, not only in the popular, 
but, also in the legal acceptation of the term is 
evident from the Mitakshara, Chapter 1, 
section XII, 1, 2, where they are spoken 
of both by Yajnavalkya and Vignaneshvara 
as his ‘brethren’ and ‘brothers’ (bhratarah). 
Whether he can as & brother inherit any- 
thing from them or not,is & question upon 
which we are not called upon to pronounce 
any opinion in this case, for the plaintiff 
here does not claim any self-acquired pro- 
perty of Mahadu; nor are we called upon 
to express any opinion upon the other 
question, whether he éan inherit anything 
from collaterals.” That, in ancient Hindu 
Law, he came in as one of the twelve classes 
of sons there.can, in my opinion, be no 
doubt and his being allowed afterwards 
only to share with the widow, ‘daughter 
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son's right of inheritance to 
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and daughter's sons instead of inheriting 
his father's estate wholly was a develop- 


ment of the later Smritis and commenta- 
tors, just as the rnle of survivorship itself 
and the doctrine of unobstructed heritage 
iu the Mitakshara and the doctrine of 
right’ by birth were later developments. It 
seems to me that tke authority of the 
cases in Krishnayyan v. Muttusumi (8), Ranojt 
v. Kandoji (9) and Parvathi v. Thirumalad 
(10), so far as they treat the illegitimate son 
as not a co-pareener or a sap!nda, requires 
re-consideration in the light of the’ Privy 
Council decision in Jogendro Bhupati Hurro. 
chundra Mahapatra v. Nittyanand Man Sing 
(16). In Ramalinga Muppan v. Povadat 
Goundan (17) an instructive ^ decision 
of Benson and Bhashyam Iyengar, JJ., is 
reported. Plaintiff and R. were divided 
brothers in a family of Sudras. R. kept 
& permanent concubine, by whom he had 
two illegitimate sons. Both of these sons 
pre-deceased R. leaving legitimate sons of 
their own them surviving. R. then died. 
The question was whether the legitimate 
sons of the illegitimate sons of R. were 
entitled to inherit R.'s property in prefer- 
ence to R.'s divided brother, the plaintiff. 
Bashyam Iyengar, J., says at page 523: 
“Tt is unnecessary to-consider whether the 
decisions of this Court in Krishnayyan v. 
Mutiusami (8), Ranofi’ v. Kandojt (9) and 
Parvathi v. Uhirumalat (10), above referred 
to, are in any way affected and, if so, to 
what extent, by this decision of the Privy 
Council,” that is, the decision in Jogendra 
Bhupati Hurrochundra Mahapatra v. Nittyanand 
Man Sing (16). Then in an earlier 
portion of his judgment. at page 521, that 
very learned Judge says: “There is no direct 
authority either in the Hindu Law texts 
or in judicial decisions applicable to the 
ease" before him. (I might say. almost 
the same about the present case.) -Then at 
page 524, the learned Judge proceeds to 
decide by analogy and says: “An illegitimate 
his father's 
property, or at least to a part of it, is 
not contingent but absolute, as ia the 
case of a legitimate son, since, if hə has 
legitimate half brothers or other heirs of 
his father down to a .daughter' son 


(17) 25 M. 519 at p. 624, 11 M. L. J, 399, 
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he gets a half share and, in the absence 
banh heir, the whole estate. The Sudra's 
illegitimate ‘son -is, therefore, in a position 
“more analogous to that of a legitimate son than 
~to that of ‘other ‘relations whose right of inherit- 
‘ance is liable to obstruction. The principles, 
therefore, applicable to the succession of 
sons and grandsons’ of legitimate sons may 
"by analogy be applied to the sons and 
grandsons of an illegitimate son, namely, 
‘that they should’ be considered. capable of 
representing the illegitimate son dnd ‘in 
‘case he dies before his father, of taking 
‘the share which would ‘have. fallen to him 
if he had not so died:” "it may ` be 
‘doubtful whether the illegitimate issue of 
the illegitimate’ son can, oh: the principle 
‘of jus representationts, represent the illegiti- 
mate son, if before the iuheritànce opened, 
the latter predeceassed his father. But 
it is unnecessary to consider that question as 
the respondent is the legitimate son of his 
Tather.": In Ravji Mahadu-v, Sakuji Kalaji 
(18) -an illegitimate son was held not 
‘entitled to claim collateral succession. 
The judgment is, however, too short to 
be of -much -value -and’ merely follows 
the expressions of opinion in certain 
‘Madras and Allahabad cases. The denial 
to an illegitimateson of aright to collateral 
succession can be judtified - on the ground 
that by ` express texts, Jhe comes under the 
second class of six sons who are debarred 
from inheriting ‘to kinsmen collaterally, this 
being ore of the anomalies of the Hindu 
‘Law which do not rest upon any principle 
but only. upon texts. I could under- 
‘stand such a view and it may be too 
late to’ go behind the established precedents 
‘which deny : right -of collateral succession 
&nd' which have ignored the decision in 
‘Mayna Bai v. Uttaram (5). But that an 
iHegitimate son is not connected by blood 
with his father and mother so as to have 
sapinda relationship with them is-in my 
opinion (with the greatest deference to 
opinions contra) unsustainable. In Soundara- 
rajan v. Arunachalam Ohetty (3) I considered 
the status of an illegitimate son and I was 
of opinion that the illegitimate son of a Sudra 


born not ofan adulterous or incestuous con- 


nection must be treated in all respects as ason 


(18) 5 Ind. Cas. 964, 34 B. 821; 12 Bom, L. R, 
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subject only to ‘his being treated -ag on & 
loweristatus to a legitimate. son and to his 


‘being ‘compelled to :share his inheritance 
“with the widow, ‘daughter and daughter's 


‘sons, owing to express texts of Hindu. Law. 


"The literal: meaning of  "aurasa:son" gor- 
responds to the English expression, ‘son 
born of. the loins” . and there are 
expressions. in sacred wrting. (like the 


expression marutasya aurasaputrah in the 
Ramayana) which show: that an illegitimate 
son can be called the .aurasa son of the 
putative father. All analogies- as between 
father and. son, or mother and son should, 


‘in my.opinion, be applied in. his ease, except 


that by the course of decisions based ‘upon 
rather obscure texts he is. precluded from 
‘claiming rights ‘of collateral succession. 
‘Those obscure texts state that an illegitimate 
‘son is not a dayuda';(heir) bat.is, only a 
bandhu: (that is, they clearly recognise his 
blood relationship). `The ‘glosses to “Mann’s 
Slokas 158 and ‘160, Chapter IX, “except 
‘to their fathers” and “to collaterals” are the 
commentators’ and are. not in: the texts. 
Again Golap Chandra Sarsar points out 
(Hindu Law,- III Edition, pages 187 and 
188) that. there are only three Smriti 
texts available on the rights of illegitimate 
sons to direct succession to their fathers, 
namely, onevof- Brihaspati, one. of Manu and 
-one of Yagnavalkya.: As- far ds. I know, 
‘there is no separate texas the succession to 
an illegitimate son of a.:Sudra. and 
succession to him müst, in my opinion, 
.be' treated as if. he .was an ordinary 
Sudra. The respondent’s Vakil relied on 
the case in Shome Shankar Rajendra Varire 
y. Rajesar Swami Jangam (19). That decision 
could be rested (as-it was rested. among 
-other grounds), om the text of Manu. (as 
‘interpreted’ by commentators): that an 
illegitimate son is not a collateral .heir .as, he 
‘comes under the second set of six sons who 
are not heirs though’ they are: kinsmen, 
Chapter 1, -Mitakshara, . That-hé is a 
kinsman; that is, ʻa man: connected by -blood 
relationship, is admitted in sections -80 and 
81, Chapter: 1, Mitakshara, the very sections 
which are 'relied on to. show ' that:he. is. not 
an heir. to ` collaterals. > The distinction 
between the first six olissos of gons and the 
4s 

ue 21 A. 99 ai. pp. 103,104; AWGN. (1898) WO; 9 
Ind, Dec, (x. &) 773. 
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sécond set is not that the first set of sons 
aré! kin8men and the second are not kinsmen, 
but that the first ‘set are both kinsmen and 
heirs while the second set ‘are only kinsmen; 
so far as collaterals’ ‘are concerned. In 
Shome Shankar’ Rajendrà ^ Varire v. Rajesar 
Swami Jangam (19) if is no doubt stated’ 
that sapinda “relationship ` presupposes a” 
lawful marriage. . I. am unable to: under- 
stand: thia observation, which seems herely 
to follow the: 'opinion' found in a Madras 
décision ‘already , quoted, Satvadhikari in 
liis. * Principles. of the Hindu Law of In- 
héritance”, , at page 944, so far as inheritance 
is" Goncerned, thinks that an "illegitimate son. 
ought alsoto succeed to collaterals, but as 
E said before, it is" probably too late to go 
back. onthe long course: of decisions which’ 
hava established the contrary. i 

The direct question arising in this present 
case has not been so far as I kuow covered 
by any decision, namely, whether the‘ 
putative,Sudra’ father can  iuherit ‘to his 
illegitimate son:-born ofie connection not 
adulterous and, incestuous, 


^ Though. d have. dealt in detail with the: 
several arguments relied on by the respond-; 
ent’s learned , Vakil, I think.: that the 
question.. before us ‘really, . depends on ‘the, 
construstion ; 740, be, placed, qns; Yagnayalka' g 
text - as to. ‘the: course of ‘succession in the 
absence : ‘af: lineal descendants. and that all 
other gonsiderations are. .of -very doubtful 
releyanoy and .&end, only -to';abseure. the 
real . point „for , décision. In -Chapter 2, 
section, l, placitum. 2, . the Mitakshara quotes 
Yagnavalkya's. texts: - as’ follows:— ‘The: 
wife.and the daughtera'also. ‘hoth parents, 
hrothers: likewise, and their sons, gentiles, 
cognates, pupils and.a fellowstudent: on failure 
of the first among these, the-next in order 
iş the heix.to,the .estate‘of one who departed 
to: ‘heayen, leaving no malo i issué:. . This vulé 
extends to. all: classes” -Then ‘in section 3, 
the. -Mitakshara: -considers -why: the parents 
are entitled. ‘to succeed and. bases - the. righti 
solely, on "ipropinquity". of . blood. 
general’ rule,: of bringing in. the parents: 
after the wife and daughters (in default 
of the two kirids of-sons), mist clearly apply 
to an illegitimate Son of. a “Sudra. , The 
putative father of à Sudra. by a permanently 
kept concubine is a “father” undor the Hindu 
Law, and I am inclined strongly to hold, 
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under the above text of Yagnavalkya quoted 
(Yagnavalkya 2, 186 and 137), that “such 
putative father is clearly ‘entitled to inherit 
to his illegitimate son after the mother of 
that son. The learnéd City Civil Judge, 
while admitting that, by analogy- c agéd on 
reciprocity, the putative father will be this 
heir to the illegitimate son, denied thé 
father’s right solely on the Erdnnd that: thg 
illegitimate son- in this case was ‘not the 
heir to his father-beoause the mothér was a 
widow. His view that the illegitiníate son 
is not an heir being opposed to the Full 
Bench decision in Soundararajam v. Arunacha- 
lam (3), tke reasoning on which his opinion 
was based against ‘the father’s right of 
inheritance falls to the ground. ‘(I -am; 
however, not inclined to rely on the doctrine 
of reciprocity which is not-a safe guide'in 
Hindu: Law and I rely on the text' of 
Yagnavalkya itself and on‘ the Mitakshara, 
section 3, Chapter II); I would, therefore, 
reverse the decision of the City ‘Civil: Judge 
and remand tbe suit for fresh disposal as the 
issues Nos. 4, 5 and 6 have not been disposed 
of in thé lower Court. As, however, during 
ihe course of the arguments, I: expressed 
the view that the question, being'an import. 
ant ote of first: impression, had better be 
décidéd by a” Full Bench and as my ‘learned 
brother also. wás of ‘a similar opinion, I 
would” refer to a Full Bench for decision the 
following question of law,’ namely, `“ ‘whether, 
where an ‘illegitimate . Bon was “born of ‘a 
permanently ‘kept concubine and under thé 
Hindu Law bë would be the ‘sole heit or ońè 
of the heirs to'his putatiye father’s propéities, 
his father could, if the said fathér “pavived 
ihe illégitimate son, inherit "thé said son's 
properties when thát'són left no widow of 
issue ahd 'his mother had predeveased him.” 
I might add that, if the quéstion is answered 
in the negative; the logical conclusion Which 
would follow is that the , Properties” exsheat 
to Goverment. ; 
NAPIER, J.—I cohbur. xU 


This’. appeal came òn for - hearing on 
the 16th’and. 17th: April 1917,” as' ‘per above 
Order of Referénce to a Full Bench. ; 

Mr. T. Ethiraja Mudaliar, for: the Appel: 
lant.—The illegitimate, son comes - within 
the; text ‘in Mitakshara, slokas 128 to 132, 
which extends to all sons. 

Ranojt v. Kandoji (9), Parvathi y. Thiru 
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malai (10), Sadu v. Boiza (11), Jogendro 
Bhupati Hurrcchandra Mahapatra v. Nitya- 
nand Man, Singh (16), Chinnammal v. Vara- 
darajalu (20), Ramali: ga Muppan v. Pavadai 
Goundan (17), Venkur v. Mahalinga (21) 
no doubt deny collateral succession to 
illegitimate sons, but they require re-con- 
sideration in view of the Privy Council 
decision in Jogendro Bhupati Hurrochandra 
Mahapatra v. Nityanand Man Singh (18). 

The doctrine of Mitakshara is based on 
propinquity of body: Viramitrodaya (Setlur, 
page 373). A degraded person, is an out- 
caste, an illegitimate son is better than 
an outcaste. 

An illegitimate son could offer libations 
to a putative father. In Magna Bai v. 
Uttaram (5) the question is well discussed. 
The Madras High Court bases it on the 
ground that a permanent concubinage is 
in the nature of marriage: Meenakshi v. 
Muniardi Pinakken (14). 

Messrs. T. Nur. simha Atyangar and A. 
K. Madhava Rao, for the Respondents.—The 


son begotten of a lawfully wedded wife- 


is entitled to a share in -the father's pro- 
perty, not an illegitimate son. 

[Kumaraswa st SASTRI, J.—The word used 
js “son or nuira" which means really a son. 
Giving a share to the illegitimate son means 
only in the capacity of a son, in which 
ease he is being treated asa son of a Sudra. ] 

Mitakshara, Chapter 2, section II, ces- 
cribes the sons, principal and secondary. See 
also section XI, 29.30. Of the twelve sons six 
are considered as heirs and kinsmen and six 
others are only kinsmen and not heirs. A son 
born of a Sudra is classed among the second 
class. That son is one born of a dasi; a 
wife never includes a continuous concubine. 
In the case of & daughter it is a daugbter 
born in lawful wedlock. In Bàikya Sakha- 
ram v. Babu Vedu (22) the whole thing 
is discussed. 

[Ontviztp, J.— Do you say that an il- 
legitimate daughter is no heir at all? I 
suppose your contention is that Chapter 
2 deals only with legitimate relationship and 
the special provision an to illegitimate son 
in Chapter }, section XII, has nothing to 
do with this? | : 


(£0) 15 M. £07; 5 Ind. Dee. (N. 8.) 566. 
M 11 M.293; 12 Jud Jur. 421; 4 Ind. Dee. e 5) 
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Yes. That is my contention. When there 
is a special text giving him a right, the 
intention was to deny to him the ordinary 
rights of a legitimate son. 

[Koumaraswamt SASTRI, J.—The whole 
difficulty is got over by so treating him that 
as ason he gets the share, He cannot 
be worse than the son of a woman who 
was carried away ]. . 

That is nothing in the placitum to 
restrict it to a Sudra putative father and 
not to a Brahmin father. In Minakshi v. 
Munzandi Pannekkan (14) the question 
whether the primary meaning or second- 
ary meaning should be given to the term 
“son” was discussed, 


[Kexanaswami Sastri, J.— The scheme of 
Yagnavalkya is very clear; he describes 
the various sons, and daughters are brought 
in last. | 

A special provision deals with an il. 
legitimate son. 

[Kumaraswasr SASTRI, J.—The object is 
to give him the status of a son. | 


[Warnts, C. J.--Among the Sudras the 
illegitimate son comes along with aurasa 
son. | 

In Viswanathaswamy  Naicken v. Kamu 
Ammal (23) the position of an illegitimate 
son is  considéred. Bodinayakanur case; 
Hanoj v. Kandoji (9). According to Shome 
Shankar Rajendra Varere v. Hajesar Swami 
Jangam (19) succession to a divided brother 
cannot be allowed. In Karuppa Goundaw 
v. Kumaraswami Goundan (24) an illegitimate: 
son claimed to be heir to his father’s’ 
brother's son.. According to Tripura Charan 
Banerjee v. Hari Mati Dasi (25) an illegiti- 


“mate son has no right. Meenakshi v. Muntand? 


Pantkkan (14) and Ananthaya v. Vishnu (26) 
lay down the same view. 

Mr. T, Ethiraja Mudaliar, in reply.—In 
Pandatya v. Puli Telaver (27) it was laid 
down that bastards succeed by inheritance. 

[KUNARASWAMI SASTRI, J.-—Does inheritable 
blood mean sapinda relationship?] 

It is a question merely of affinity: Venkata- 
raman v, Venkatalakshmi Ammal (98). Accord- 


- (28) 21 Ind. Cas. 724; 24 M. L. J. 271 at p. 284, 
(24) 25 M. 429. 


_ (25) 9 Ind. Cas, 657; 38 C, 493; 15 Ç. W. N. 807. 
(26) 17 M. 165; 6 Ind. Dec. (x. 8.) 110, 

D(?T)l M. B: C, R. 478. : 

. (28) 8 Strange Case 182 ab p. 437. 
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ing to Ramalinga Muppan v. Paeadat Goundan 
(17) an illegitimate son can claim to be heir 
-to another illegitimate son. In Fakirappa vw. 
Fakiruppa (29) the offspring of an illegitimate 
son succeeded to the offspring of & legitimate 
gon. i 

: OPINION. 

Waris, C. J.—The question has been 
dealt with so very fully by Sadasiva 
Aiyar, J., iu the Order of Reference and 
in the judgment to be delivered by Kumara- 
“swami Sastri, J., that I shall state my 
reasons for concurring in the answer pro- 
posed by them very shortly. Manu only 
mentions the right of a Sudra father to 
give his illegitimate son a share if he 
chocses, but at the date of Yagnavalkya 
the legitimate son was recognised as one 
of his father’s nearest heirs. In the few 
slokas (114 to 149) upon which this part 
of the Mitakshara is a commentary, Yagna- 
valkya deals first with partition during 
the father’s lifetime, and then with parti- 
„tion by the brothers after the father’s 
death. Next he enumerates the twelve 
classes of sons who are to inherit to the 
father, each class excluding the subsequent 
classes and all other heirs, “A legitimate 
(aurasa) son is-one born of a lawfully 
wedded a) wife, Equal with him 
n the son an appointed daughter.” 

(Sloka 128.) Dus is the son of a daughter 
without brothers who had been &ppointed 
by the father to remain in his own gotra 
and to bear sons who were to be regarded 
as his sons, a possibility which occasioned 
the numerous warnings in the texts against 
marrying a girl without brothers. These 
are the first two classes of sons. It is 
immediately after the enumeration of the 
twelve classes of sons, and before dealing with 
the other heirs who are to take “in default of 
male issue,” that Yagnavalkya treats of 
the rights of the Sudras illegitimate son 
as regards partition and succession. On 
partition during the father’s life his share 
was to be at the father’s discretion, which 
was still wide in those times. After the 
father’s death, he was entitled to share 
with the legitimate brothers, but only to 
half a share. “If there be no brothers 
nor daughter's sona, he then takes the 
whole "—Sloka 134. This would be per- 


(29) 4 Bom. L, R, 809, 
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fectly logical, if by daughter's sons were 
meant the sons of the appointed daughter 
who were equal to the aurasa sons, and I 
eannot help thinking this was originally 
so, an inference whish is supported by 
the fact that Medhatithi, as interpreted by 
Dr. Jolly in his History of the Hindu 
Law, page 187, puts the daughter’s sons 
here on the same footing as legitimate 
sons as regards their shares of inheritance, 
But, as has been pointed out, the words 
for daughter’s sons used by Yagnavalkya 
include as well daughter’s sons generally who 
would have no claim to come in preference 


to the other sons. When we come to 
the Mitakshara, some six hundred 
years later according to some estimates, 


we find the daughter mentioned as well as 
the daughter’s sons. Much later the Dattaka 
Chandrika ineludes the widow; and if is now 
settled*that in the absence of legitimate sons 
the illegitimate son only takes half if there 
are widows, daughters or daughter's sons. 
This looks as if there had been an advauce- 
ment of these three classes to take along 
with the illegitimate son. Simultaneously 
the artificial sons became obsolete with the 
exception of the Datiaka who was admitted 
to rank with an avrasa son. But, however 
this may be, it does not affect the fact that 
from the time of Yagnavalkya onwards the 
illegitimate son has been an heir to his 
father, and an heir ofa very high rank, 
excluding all the subsequent classes of sons 
which at that time included even the Dattaka 
or son given in adoption. No doubt 
the general prinsiple was that the inherit. 
ance went to the next sapinda, and that 
though the relation of sapindaship ‘depended 
on community of particles, ib existed at any 
rate among the higher castes in later times 
only between persons who were horn of a 
regular marriage, but the texts show an 
exception to the rule in the case of the 
illegitimate sons of Sudras who were excluded 
from the sacramental forms of marriage. 
This being sn, and the illegitimate son being 
heir to the father, I can see no reason why 
the father also should- not on the usual 
principle be heir to the illegitimate son in the 
case put in the Order of Reference. This view 
also seems to me to be in accordance 
with the decision of the Bombay High 
Court in Sadu v. Baiza (11). which was 
accepted and acted on by the Privy Council 
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-in-.Jogendro Bhupati Rurrochundra’ Mahapatra 
v. Nityanand Man: Singh (16), that an 
illegitimate son of a Sudra, was a member 
of:.the^ family and. a co-parcener of his 
legitimate - brother, . to., whose share he 
succeeded :by, virtue of. the co-parcenership 
in preference to the ,brother’s. widow. It 
was held that the legitimate brother would 
take the: illegitimate : brother's share in the 
same; way. If this be so, it seems to me 
to involve +a fortiori that.there is no sufficient 
reason : for refusing.-to allow the father to 
susceed ta the. illegitimate son according to 
the. ordinary .rnle just as, the illegitimate 
son succeeds-to the. ien » My answer is 
in - the affirmative. 

+ OLDFIELD, J.—I concur in “the answer pro- 
posed,. because such concurrence is, in my 
opinion, entailed: by the decision in Jogendro 
Bhupati -Hurrochandra Mahapatra v. Nitya- 
nand Man. Singh (16). For the langu- 
age -used. in. that, decision and -in Sadu 
v. Baiza (11), the judgment.in which wag 
apparently.. endorsed by their Lordships - of 
the.. Privy : Council: without reservation, 
appears io me to entail that a -co-parcenary 
exists between the legitimate and illegiti- 
mate sons in virtue of.a relationship and 
not:as specially created. by the recognition 
of.the latter in the texts for. special purposes, 
which .they: specify,..and, subject to special 
limitations,: which those purposes. imply. 
Such relationship can be traced, only through 
the affiliation of both sons to their common 
father; and the result, which , must be 
accepted, is the recognition of the illegiti- 
mate son as a.son in:the most comprekensive 
sense, subject only. to certain disabilities not 
at present material; and. consequently of his 
father as connected with him by the ordinary 
paternal relationship. .From such a relation, 
ship the Ethene right to inherit from him 
follows. « 


' As this ground of decision is adequate, 
T refrain from discussion of the texts or 
disõussion of the reasoning ‘émployed in the 
three cases, which have for “many years been 
accepted. as stating the law in this 'Presi- 
deney, Krishnayyan v. Muttusami (8), "Ranofi 
y. ; Kündoji (9) and Parvathi v. Thirumalai 
(10). ' I, moreover; offer no opinion regarding 
‘the: ‘possibility of reconciling our conclision 
iv the, "present case with the well-settled 
gonree" “Of. : decisions, by. which the illegitimate 
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ou ema pu. NO mee dieu e A T TRUM dS 


80n'8 right of : succession to „collaterals is at 
present negatived. : 
KUMARASWAMI Jhe, d dndian 


Sasrar,. J 
_twhethér, 


“where an illegitimate son was! born ofa 


permanently kept concubine and under. the 
Hindu Law he would be the sole heir or one 
of the heirs of his putative father's. pro- 
perties; his father. could, if he survived: -the 


illegitimate gon,: inherit the said, gon'8 pro- 


perties, when that son left no widow pr'issne 


“and his mother- hád predeceased him.” "ET 


The-.meaning of the term “dasi. putra” 
in the texts has been the subjeoct'of conflicting 
decisions, but it is unnecessary to. refer ho 
them as the law, so faras-this- Presidency. ijs 
concerned, has been settled by .the.recent 
decision of the. Full Bench in: Soudararajam 
v. Arunachalam Chetty. (3). .In order to èn- 
title an illegitimate son of a Sudra to-succeed, 
all that is necessary is that the connection 
between his parent& should -be continuous and 
neither adulterous nor incestuoüs, :  .: t 


There can be little doubt that the “Smritis 


‘treat ‘the illegitimate: Son of & Sudra ' as one 


capable of inheriting his father’ 8 property” by 
virtue of thé relationship of, ‘father’ and son 
subsisting bebweeti" them. ` Im dealing: "with 
the ‘subject of ' ‘the partition of heritage” 
Yaguavalkya in verses 128 to 132 deals ‘with 
the.twelve classes of"sons, namely, (1) tlie 
Auras& or the - son ‘of the lawfully’ wedded 
wife, (2) Putrika Suta ot son of the’ appointéd 
daughter, (3* Kshetraja, the son begotten ` ‘o 
a wife by a Sagotra under thé rulés relating 
to Niyoga, (4) Gudbàja, one ‘seéretly ‘begottén 
in the house, (5)' Kanini, the “son” of an 
unmarried daughter, ' " (6) Punarbhava; "tho 
son of & woman who „has ‘been’ previously 
married, (7) Dattaka, one “who -is “given'in 
adoption’ by his father or mother," (8) Krits, 4a 
son purchased from his’ pareiits, (9) Krituind, 
the son adopted’ by the man himself, (10) 
Swayamdatta, ‘one given himself asia gon, 
(11) "Sahódhya, a son of a woman ‘pregnant 
at tle time of marriage, (12) -Apaviddh&,'a 
person who has been forsaken by his , yaris 
‘and is adopted as son; In versé 132 he states 
that each of thé , classes" of “sons is, in the 
absence of the preceding bré, the” ‘pivér of tke 


‘funeral: cake ‘and the inheritor ' “of a, share 


of the property of his father. ` “Then ‘follow 
verses" 133 to “135 which’ run‘as: follows (I 
adopt Mandlik’s translation);\—The law is 
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propounded by:mé in regard to 'sons-egual by 
class. . A son . begotten . on a dasi by a Sudra 
becomes. ‘even .partaker of a. share by the 
father’s choice, after the death of the father 
the brother should. make him a. half-sharer. 
An‘iHegitimate son.of a Sudra if brotherless 
ean take the ‘whole unless there is'a son to 
any of the daughters of the Sudra. Then 
follow the well known. slokas.135 -and .136. 
which form the basis of.the law of inherit- 
ance to sonless Hindus and which run as 
follows: "The. wife, daughters, both parents, 
brothers: and- likewise their sons, gotrajas, 
bandhus, & pupil and .& fellow-student.. Of 
these on failure of the preceding. the next 
following i in order is hair to the estate of one 
who has departed for heaven leaving no sou 
(putra). .This rule extends to all classes." 
Then follows, sloka. 187 which prescribes a 
special rule as regards & hermit, an ascetic 
and a student. Other writers describe as 
many as seventeen classes of sons, but it is 
not necessary to refer to them. 

Turning to Mann who deals with the 
subject. of inheritance in Chapter IX..we 
find that he describes twelve classes of sons 
in Verses 166 to, -177 and in,verse 179 
- states that ' ‘a son who is begotten by a 
Sudra ona female slave or the slave of his 


slave may, if permitted by. his father, take a, 


share of the inheritance.” Verse 180 runs as 
follows (I adopt the translation given in 
the Sacred Books of the, East): —These 
eleven, the son begotten on the wife and 
the N st. as. enumerated "above, the wise 
call "substitutes for a son, taken in order 
to prevent a failure of the funeral ceremonies. 
Verse ` 18l states . that sons, begotten 
by ‘strangers. belong in reality to him 
from whose . ‘seed they sprang, but not to 
the man ‘who took’ them., -Verses 182 and 
183 refer to a ‘son: of uterine brothers 
(who is said to be the son of all) and to 
a son "of one of several wives who is said 
to be ihe son of. all the wives. Verses 
184 and 185 run as follows:—on failure of 
each ` better - gon, each., next, . inferior ig 
worthy of the. inheritance; but if there be 
many of equal rank. they shall all share 
the estate (184). Not brothers, nor fathers, 
(but) sons take .the paternal estate; but 
the father. shall take the ‘inheritance of a son 
who leaves no male issue, and his brothers 
(185). ` It is clear that Manu declares the 
father of each lass of sons enumerated by 
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him above to take the inheritance of the son 
who dies leaving no male issue, 

It will be observed that both Manu and 
Yagnavalkya deal with the: das? putra of a 
Sudra immediately after the twelve olasses 
of .sons, and'` the context shows that the 
dasipuira: was- treated -ag the son of a 
Sudra and placed on a footing superior to 
the illegitimate son of the twice-born 
classes by being given a share on a parti- 


tion between himself and his brothers 
and also the right to share with the 
daughter’ S son, and to take the whole 


estate ‘in the absence of sons and daughter's 
sons. But‘ for this special provision the 
illegitimate son of & Sudra would take only 
in default of all aurasa and putrika putra 
or other sons classed by the Smriti writers as 
superior and the fact that a special 
text ^ was necessary to give him a 
favourable position cannot, in my opinion, 
be treated as showing an intention to exclude 
him from the category of sons whom the 
Smriti writers mention as capable of in- 
heriting to their: father, As the verses 
in Manu and Yagnavalkya dealt with the 
sons common to all the’ four castes (with 
the reservation that marriage or concubinage 
between a woman of higher caste with a 
man of the lower caste was strictly for- 
bidden), & special rule has to be introduced 
in order to give the son of a Sudra by 
a concubine the right which no other 
illegitimate son had, namely, that of getting 
a share with the legitimate son, daughter and 
daughter's son and in their absence of 
succeeding to the whole estate in preference 
to his father's brother and agnatés. There 
is ‘no reason to suppose that the Smriti 
writers attached any special stigma to the 
illegitimate son of a sudra by a dasi, as 
a reference to the twelve kinds of sons 
allowed to the twice-born classes shows 
that several of them can by no stretch 
of imagination be said to be the legiti- 
mate sons of their father or even to induce 
a- prima facie belief as to the father being 
the author of their being. Manu, Gautama, 
Vasishta, Bodhayana and other ` Smriti 
writers of undoubted eminence who placed 
the Gudhaja or son of concealed birth in 
the first group of six sons who are said 
to be “heirs and kinsmen" would hardly 
have refused heirship or kinsmanship to 
the son of a Sudra born of a connestion 
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which -had a greater ‘element of certain!y 
-as to paternity about it. Tt is also ex- 
tremely - unlikely that so far as Sudra 
were concerned the Smriti writers would 
have treated the absence of a marriage 
between a Sudra and the dasi as any 
very serious matter. In dealing with the 
various forms of marriage they state that 
the’ lowest forms (Asura, Rakshasa, Gan- 
dharva, Paisacha), which can by no pretence 
be said to be anything but pure con- 
cubinage, were intended for Sudras (see 
Gautama, Chapter 19, Bodhayana, Chapter 
II) The Grihya Sutras prescribe no Vedic 
ritual to be observed in the case of mar- 
riages amongst Sudras; and Yagnavalkya in 
Chapter II, sloka 10, expressly states that 
the Vedic rites beginning from conception 
and ending with the burning ground were 
for the twice-born classes alone, Far 
from treating the illegitimate son as a 
bastard without rights of inheritance Smriti 
writers placed him in a very favourable 
position and almost equal to the  Aurasa 
or Dattaka son. Jimutavahana gives tho 
reason for theillegitimate son of a Sudra 


sharing with the legitimate daughter's son - 


as follows: "since .the one though born of 
an unmarried woman is the son of the 
owner and the other though sprung from 
a married woman is only his daughter's 
son". A similar explanation is given by 
Raghunandhana in his Dayatatwa. Brihat 
Parasara, while laying down the general 
rule that the illegitimate son is only the 
son ofthe mother, makes an exception in 
-the case of Sudrss and observes the son 
by a slave of a Sudra is the fulfiller of 
desire and offers the pinda. Twelve sons 
are mentioned hy the rishis. They are 
offerers of the pinda one after the other 
“in the order mentioned. Balambhatta in 
his commentary states that the use of 
‘word haret in the text of Yagnavalkya 
indicates that the illegitimate son acquires 
a right by birth like the legitimate son. 
Raghunandhana in his Dayataiwa explains 
the word'amsa (share) as meaning "a share 
"equal to that of other sons." Both his 
relationship by propinquity to his putative 
father and his right to offer funeral obla- 


tions are nowhere disputed. A consideration’ 


of the position assigned to the illegitimate 
son ef a Sudra when compared to that of 
f : 
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illegitimate sons of other classes fully bears 
out the view of -Seshagiri Aiyar, J., in 
Meenakshi v. Muniandi Panniikan (14) that 
“in cases of Sudras continnons concubinage 
was regarded as equivalent to marriage, 
although the children of such irregular 
union did not rank equally with those with 
whose mother there was a formal marriage"— 


a view in which Sadasiva Aiyar, J., con- 
curred in Sondararajan v, Arunachalam 


Chetty (3): 


' The position accorded to the illegitimate 
son in the scheme of succession and the 
place where his rights are dealt with by 
Manu and Yagnavalkya and also the fact 
that Vignaneswara in the Mitakshara deals 
with the rights of the illegitimate son at 
tbe end of the Chapter relating to Apra- 
tibandhadaya or, inheritance by indefeasable 
right strongly support the view taken by 
West and’ Buhler and concurred in by 
Bhashyam Aiyangar, J., in Ramalinga Muppan 
v. Pavadat Goundan (17), that the position 
of an illegitimate son of a Sudra is more 
analogous tothat of a legitimate son than 
to that of relations who inherit by right 
liable to obstruction. His position; so far 
as the Smriti writers are concerned, is by 
no means inferior to that of a Dattaka. 


‘The Smritis clearly assume that there is 


heritable blood between the illegitimate 
son of a Sudra and his putative father, 
There is nothing so far as E can see in 
the Smritfis to support the argument of 
Mr. Narasimha Aiyangar, based largely on 
the observations in Hanoj v. Kandojt (9) 
and Parvati v. Thirumalai (10), that the 
share of the illegitimate son was given in 
lien of maintenance and that he was 
treated as à person having no legal connection 
with the family of his illegitimate father 
but only as an outsider, a quest nullius 
filius who was given something because 
of the moral right, which he had, to be 
supported by the author of his being. 
Why a share should have been given to 
the Sudra illegitimate som while the sons 
of the twice-born were given only an 
allowance for maintenance or why the 
right in lieu of maintenance should have 
taken the form of the right to share with 
the natural son, the widow, daughter and 
daughter’s son and to get the whole estate 
of his divided putative father in their 
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absence (cutting out the father’s legitimate 
brothers and other collaterals), has not been 
explained and it seems to me is not possible 
of any satisfactory explanation. 


The authorities show that the illegiti- 
mate son was always considered as inheriting 
to his putative father. Vignaneswara dis- 
tinetly states that all classes of sons with- 
out ‘exception have the right of inheritance 


to their father’s estate. because of the text 


of Manu “Not brothers, nor parents, but 
sons are the heirs to the estate of the 
father” (Manu, Chapter IX, verse 185). In 
Pandaiya v. Puli Telaver (27), Soot- 
land, C. J., observed that the Hindu Law 
does not like the English Law consider an 
illegitimate son quas; nullius filius and 
that in the case of Sudras illegitimate sons 
succeed to their father by right of inherit- 
ance. In Venkataraman v. Venkatalakshmi 
Ammal (28) a similar view was taken and 
illegitimate sons of a'/Sudr& were declared 
entitled to rights of survivorship inter se. 
Ali the Sastrees consulted by the Chief 
Justice had not the slightest doubt that 
“where illegitimate sons succeeded to their 
father, the brothers will succeed to one 
another living and dying undivided.” All 
the subsequent cases which deal with the 
rights of an illegitimate son deal with his. 
rights as based on inheritance to his puta- 
tive father, whatever the view taken as to 
his rights to succeed to the putative father’s 
collaterals. So far as the mother is con- 
cerned no doubt kas ever been east on the 
decision in Mayna Bai y. Uttaram (5) that 
illegitimate brothers succeed not only to 
their mother bul to each other. 


The position of an illegitimate son was 
considered in Sadu v. Bawa (11) and is 
was held that when a legitimate. and an 
illegitimate son succeed to the property of 
their father, they take as co-parceners and 
that the share of the legitimate son who 
leaves no male issue passes by survivorship 
to the illegitimate son. In dealing with 
the position of an illegitimate son Nanabhai 
Haridas, J., after setting out the argument 
advanced against him and stating tho dis- 
abilities he was under observed as follows: 
" While admitting, therefore, that the position 
of a dast putra in a Sudra family does 
differ in important particulars from that 
of an awrasa ruira, I am not prepared td 
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allow that the former is not & member of 
the family at all, nor that he is not 8 
co-parcener, and not, therefore, entitled to 
succeed by right of survivorship. His legal 
status as & son is unquestionably recognised 
and accordingly he inherits from his father 
even before the latter’s widow; and if there 
are aurasa putras of his father, he succeeds 
to the father’s estate jointly with them, 
He is clearly, therefore, their co-parcener. 
That he is their brother, not only in the 
popular, but also in the legal aceeptation: 
ef the term is evident from the Mitakshara, 
Chapter 1, section XII, |, 2, where they 
are spoken of both by Yagnavalkya and 
Vignanesvara as brethren and brothers 
(bhratarah).” Westropp, C. J., while agree- 
ing with the view taken by Nanabhai 
Haridas, J., emphasised tbe fact that the 
dasi putra was dealt with by the author 
of the Mitakshara before he treats of 
obstructed heritage, 7.e, the rights of suo- 
eession on failure of sons, primary or 
secondary, treating the dasi putra as amongst 
these in the case of sudras. In kanop 
v. Kandoy (9), Muthuswemi Aiyar, J., (at 
page 562) while referring to this conten- 
tion was inclined to the view that no in- 
ference can be drawn from this tact, 
as the passage introduced a special rule 
and the share given to the illegitimate 
son was given to him in satisfaction of 
the claim to maintenance which he had at 
one time in common with the illegitimate 
sons of the twice-born classes. With all res- 
pect an examination of the Smritis shows that 
there is nothing in them to support the view 
as to the share being given in lieu of main- 
tenance or to suggest that at some period 
the illegitimate son’s rights were enlarged, 
he being given a share in lieu of maintenance, 
An examination of the development of Hindu 
Law as to the various forms of marriages and 
the twelve classes of sons shows that greater 
importance was being gradually attached, 
to marriage and legitimacy and that even m 
the time of Manu and Yagnavalkya distinc- 
tions based on these considerations were 
drawn between the various olasses of sons. 
It is hardly likely that if the Sudra il- 
legitimate son was not in the pale of heirs at 
any anterior period he would have been given 
the extensive rights conferred, in heu of & 
bare right of maintenance. On the contrary 
there is considerable Morce in the observation 
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of Sadasiva Áiyar, J., in theOrder of Reference. 


that “in.ancient Hindu Law he came in as 
one .of. the: twelve. classes of sons" and that 

“his -being allowed „afterwards only to share 
with. the widow, daughter and daughter’s sons, 
instead of inheriting his fatber's estate wholly. 
WAB. &. development of the later Smritis and, 
commentators." 


. InJogendro Bhupati Hurrochandra Maha.. 
iba v. Nityanand Man Singh (16) their: 


Lordships of the Privy Council, following 
Sadu v. Baiza (11), held that amongst Sudras 
governed by the Mitakshara the legitimate 
and the illegitimate sons took by survivorship 
and that consequently the illegitimate son 
succeeded to an impartible estate by rights of 
survivorship. in ‘preference to the widow of the 
legitimate son. As their Lordships state that 
the same.rules apply to impartible estates as 


to partible estates for determining who is the, 
heir, the fact that they were dealing with an, 
It ap-. 


impartible estate makes no difference. 
pears from the report that Mr. Arathoon, 
Counsel for the appellants, referred to the 
Madras decisions reported as Krishnayyan v. 
Muttusami (8) and Ranoji v. Kandozi (9), 
where a contrary view was taken to :that in 
Sadu v. Baiza.(11), but their Lordships of the 
Privy Council, after referring at some length 
to the.judgment of Nanabhai Haridas, J., and 
Westropp, C. J., in Sadu v. Baiga (11) followed 
the decision. 


: I am of opinion that the affect of tiie: deci- 
sion of the Privy Council is to settle the law 
as propounded by Nanabhai Haridas, J., and 
to make the illegitimate son & member of 
the family of his putative father capable of 
inheriting to his father and succeeding to-his 
legitimate brother's share by right of anr- 
vivorship. - Itis difficult to see how there 
ean be a -co-parcenary under the Mitakshara 
with its necessary incidence of survivorship 
between two males who cannot for want of 
heritable blood be heirs to each: other or to 
the person whose estate they inherit. The 
effect of the decision has been thus summariz- 
ed by Bháshyam Aiyangar, J., in Ramalinga 


"Muppau v.- Paradai: Goundan (17): "If 
ihe legitimate son dies. without male 
issue, the illegitimate: son becomes en- 


titled: to: the whole estate. If the illegiti- 
mate son predecease the -legitimate son, 
leaviu& male issue and the legitimate son 
afterwards dies without leaving: male issue, 


INDIAN OASES,- 


uem 


the m ‘property will Naga by survivor- 
ship, on the issue. of the illegitimate | son, 
This must be the necessary result if, ag 
affirmed by the Privy: Council, the legitimate 
and the illegitimate sons on the death of the 
father, hold the family property as members 
of a joint family.” > ` 

The rights’ of an illegitimate son and his 
position in the family of his putative fathér 
received » further extension in ` Ramalingà 
Muppan v. Pavadai Goundan Q7), where it 
was held that in cases where ah illegitimate 
son predecehses his putative fathér, the illegi- 
timate son's son would be entitled to a share 
as against the deceased brothék of his grand: 
father-as representing his father who, if he 
had survived, would have been entitled to 
& share, 

Sir Bhashyam ‘Aiyangar, J., was of opinioir 
that a Sudra illegitimate son’s right of in- 
heritance was not contingent” but absolute 
as in the oases of a legitimate son and that 
he was ina position more analogous to that 
ofa legitimate son than’ that of other rélà- 
tions whose right of inheritance i is liable to 
obstruction. 


So far as competition between. the , Mlegitiz 
mate son &nd the widow of his putative father 
is concerned, the view taken, by Muthuswami 
Aiyar, J., in Parvathi v. Thirumalri (10) ‘that 
she excludes the illegitimate son is, having 
regard to the decisions in Chinnamal v, Vara- 
darajulu (20) and Meenakshi Anni -¥. Appa: 
kutti (30) (which hold that they divide the 
estate equally), no longer good law. 


Tam of opinion that the' illegitimate son 
of a Sudra is one ofthe classes `of sons're- 
cognised by Hindu Law and allowed to a 
sudra in addition to the twelve classes: of 
sons enumerated as common to all the four. 
castes. In the case of. Brahmins, Kshat. 
riyas and Vysyas -the classes of sons enume- 
rated in verses 128 to 132, of. Yagnavalkya 
and 166 to 177 of Manu except the Aurasa 
and Dattaka sons are obsolete, and: in the 
ease of Sudra they have in addition .to: the 
Aurasa and .Dattaka a third .class ‘ of: ‘sons, 
namely, the ‘dasi putra,’. It seems. difficult to 
see why under verse 165 of Manu in which 
succession is Va fori in the case of tha 
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: Bon dying issueless, the right of the father’s 
illegitimate son should not be' establislied;- 


especially: as verse 184 refers to sons of' all: 


classes succeeding to the estate in order: of. 
rank.- pU. He oe Sae Cd 

-. Where an illegitimate s son of a "Budra diés;: 
succession to -him has. to be traced according: 
to the-ruleszlaid/.dow:z as regards: Aprati-: 
bandha and Sapratibandhadaya,as he is'cap= 
able ofinheriting and of ‘transmitting herit^ 
able:blood. If he has a legitimate issue or! 
illegitimate sons who will satisfy the conditions! 
of:-'dasi-putra', ‘they succeed. In: their. 
abserice the samerule should ‘be applied as: 
to'-the case-of legitimate sons in’ the: rules: 


contained ‘in verses 135-and 136 of Yagna- 


yalkya' and his putative: fathér,who is his! 
‘pita’-in the legal: and -ordinary acceptance: 
ofthe term, : "would .Sueceed. In the: ‘preceding 
verses the ‘word ‘pita’ is’ used ün- "reference. 
to sons whose mothers were not married to 
the “fathers-and ‘different classes of: sons 
are enumerated. `- There i8: “nothing to indicate 
that the ' word: 'pita'.in those verses "was: to: 


be confined’ to -the-fàther of dn -Aurasa ior, 


Datakka gon and’ there i$ no réaso why sucht 

a: : limitation: should be - imported into tlie 

meaning of. Ahe-word in verses 135 and 136.: 
vIt:has “been argued ' strenuously: "by: Mr. 


Narasimha: Aiyangar: ‘that an illegitimate’ son 


has not been 'épecially-mentioried i in Chapter Ii 
dealing with-savcession‘to a sonless : Hindu 
aud reference: Has been made to Shome Shankar 
Rajendra-Vareré v. - Rajesar Swami Jangam 
(19). -Ido mot think any - inference against 
the illegitimate! son * ‘can bé drawn from the 
omission as;in my opinion, the" illegitimate 
son-of ‘a Sudre was already referred: to in thé 
chapter dealing with the unobstructed heritage 
and having been-ineluded in- the’ category 
of sons, théie "was ilo reason for’ making any 
spécial thention- of an ‘illegilimate son of a 
Südra in: ‘dealing with ‘the heirs‘of a ‘person 
who left no'8ons.^Íf the illegitimate son of 
a Sudra was tfeated asa person whois a 
mere outsidér and-‘net a member of the family 
of his “father? his exclusion’ in Chapter IE 
may. be-a:ground for not applying the rule of 
succession: therein stated: to him, but if ‘his 
. position is that-stated by Haridas,'J., in Sadu 
vy. Basaa; (L1), dicis difficult’ to see: ‘why Sepa: 
rate mention iš mecessary. 
I am of opinion that-do far ‘at least ‘as the 
father is concerned the“ Sword pita should, for 
the purposes: of “tracing succession to the 
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illegitimate - son of a Sudra who is a “dasi 
putra” be taken to include -a putative father. 
It is unnecessary to determine whether such 
a sonis the “sapinda” of bis father so as to 
enable: him to inherit to other oollaterals, 
assuming ‘that sapinda relationship ean only 
exist in the cáse of a valid marriage. Vig- 
naneswara in dealing with the twelve slasees of 
sohs observés that the division of sons into. 
two élasses, the first:-six being heirs and 
kingmen ‘and the-ldttér six kinsmen' and not 
heirs, “must be “expounded as signifying that 
the first six may ‘take the heritage of their 
father’s sapindds and Samancdakas if there be 
no neater ‘heirs but not the last six” and 
adds that aé regards, however, consanguinity 
dnd the performance ‘of the duty of cfering 
libations of- -water and so forth both 
classes of sons are equal. -The Saraswati 
Vilasa describes all the twelve classes of 
Sons as sapindas of their father. As between' 
the illegitimate son and his putative father filial 
relationship exists, in’ my opinion, for all 
purposes of ‘inheritance and succession. It 
would be unreasonable toplace the dasiputra 
in a'worse position “than the -Gndhaji who 
is classed amongst heirs and kinsmen. The 
fact that the Gudbaji is now obsolete is 
no ground for cutting down the rights of 
the dasiputra whose sonship is recognised 
in the Kali Age. ‘The fact that the word 
pita or pitarau is wide enough-to include the 
putative-father owing to special considerations 
does -not necessarily imply that a dasiputra 
becomes ipso- facto ‘the: preferential heir of 
all his, father’s collaterals in case of 
competition between him and the agnates 
of his: father. 

So far as collateral succession is nénsepned: 
all the Courts Have held that an illegitimate 
son is not the heir to his putative father’s 
collateral relations. The ‘ground on which 
the exclusion ‘is based is that the rule which 
guides collateral suecession'is based on the 
text of Manu-as to “the inheritance. going 
to the nearest sapinda and as consequently 
excluding an illégitimate son,'as sapindaship 
presupposes a lawful marriage. -A long catena 
of cases beginning from Nissar Murtijah v, 
Kowar Dhunwunt-Roy (81) decided se long 
ago as 1863 have taken this view. There 
is considerable force in the view taken by 


Sarwadhikari in his learned treatise on the 
s ` ` 
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Law of Inheritance that all the analogies of 
Hindu Law ‘are in favour of allowing him 
tha right of succession to eollaterals. Were 
the matter ‘ves integra and the case were 
one of first impression to be decided on a 
consideration of the Smritis and commentaries, 
1 would be inclined to hold with my learned 
brother Sadasiva Aiyar, J., thattheillegitimate 
son of a Sudra is for the ‘purpose of in- 
heritanoe to collaterals in the same position 
as his aurasa son. The ourrentof authorities 
against the view is very strong. I need only 
refer to Kristnayyan v. Muttusamt (8), Ranoje 
v. Kandoji (9), Parvathi v. Tairumalai (10), 
Shome Shankar Rajendra Varere v. Rajesar 
Swami Jangam (19), Ramalinga Mupan v. 
Pavadai Gounilan (17) and I consider it 
unnecessary for the purpose of this reference 
to dissent from them. 

Even assuming that the order of succession 
to a sonless Hindu given by Manu, Yagna- 
valkya and propounded by Vignaneswara 
in Chapter II, section 1, pl. 2, of the 
Mitakshara would not in terns apply owing 
io ihe word ‘pita’ being confined to the 
legitimate father, and to the want of sapinda 
relationship between a Sudra and dastputra, 
I see nothing to prevent succession to the 
illegitimate son being traced by analogy to the 
rule laid down in verses 135 and 136 of 
Yagnavalkya as explained in Chapter II, 
section 1, p. 12, of the Mitakshara, especially 
as the Hindu Law recognises’ heritable blood 
between a Sudra and his dasiputra and Manu 
states that the father of every one of the classes 
of Sons enumerated by him succeeds to the 
property of the heirless son. The whole law 
of Succession to dancing girls and prostitutes 
in cases not expressly provided for by the 
rules relating to streedhana has been built 
up by Courts on analogies furnished by 
other parts of the Hindu Law. In Kamakshi 
v. Nagarathnam (82) Scotland, C. J., and 
Collet, J.,held that .in the absence of any 
positive rule relating to the particular 
kind of property in dispute (the hereditary 
office of dancing girls attached to a temple) 
the law to be applied is the general law 
of inheritance regarding daughters or sons. 
In Subbaratna Mudali v. Balakrishna Swami 
Naidu (33) Abdur Rahim and Srinivasa 
Aiyangar, JJ., in dealing with the question of 

. R. 161. 

d ; CE a 22 M. L. T. 91; 6 L. W. 184; 38 

M, L. J. 257; (1917) M. W.N 569, i 
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heirship to a dancing girl whose grandmother . 
was the issue of a marriage between her parents, 
observedas follows:— Therulesasto streedhana ` 
obyiously do not apply to such property and 
there is no other rule of succession Jaid down 
in the Smritis or the commentaries prescribing 
the devolution of property of a woman of this " 
caste, except it be the general rule. that 
to the nearest sapinda the inheritance next 
belongs." They acted on analogies and held 
that the  great-grandfather's brother’s 
daughter succeeded in preference to her great- 
grandfather’s daughter's son. The argument 
that the analogy afforded by sapinda relation- 
ship cannot be applied as there was no mar- 
riage, is met by the observations that accord- 
ing to Vignanesware stpinda merely connotes 
rélationship and reference is made to the 
Acharadhyaya of the Mitakshara (the com- 
mentary of Vignaneswara on verse 52). In 
Venku v. Mahalinga (21) Muthuswami Aiyar, 
J., was of opinion that in the case of adop- 
tions by dancing girls questions as to inherit- 
ance and collateral sneoession should be 
adjudicated upon, in the absence of a positive 
rule of Jaw to the contrary, with reference to 
the enstom of the caste and the analogies of- 
Hindu Law as indichted in Kamashi v. 
Nagarathnam (32).. In! Ramalinga Muppan v. 
Pavada (17) Bhashyam Aiyangar, J., 
rested the right of representation of tlie 
legitimate son of nn illegitimate Sudra 
on the analogy of legitimate sons and 
grandsons and observéd: “The principles, 
therefore, applicable to the succession of 
sons and grandsons of legitimate sons may 
by analogy be applied to the sons and grand- 
sons ofan illegitimate son, viz, that they 
should be considered capable of represent. 
ing the illegitimate son and in case he dies 
before his father, of takirg the share which 
would have fallen to him if he had not 
so died." Though there are no texts in the 
Smritis expressly recognising the right of 
an &dopted son fo inherit to his adoptive 
mother's relations, Courts have enforced the 
right on general principles of equity and 
good sonacience and analogy to the right of 
the aurasa. The principle of atidesa whereby 
principles laid down with reference to one 
case are applied to other analogous cases was 
recognised by Jaimini in his Mimamsa, (Booka 
Vil and VIEL of Jaimini’s Mimamsa). 
Reference was made during the argument 
to the doct#ine of reciprocity and it was 
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argued that if the illegitimate sonof his father 
was anheir to his putative father (as he 
undoubtedly is under Hindu Law) there 
was no reason to hold the converse not to 
be true, I think there is considerable force 
in the argument. Except in the case of 
females who come in only under special texts 
and the hermit, ascetic and brahmachari 
referred to in verse 137, I have not been 
referred to any instance where heritable blood 
is recognised between persons who could not 
be the heirs of each other. Where, therefore, 
a text expressly declares that a male is the 
heir of male, there is, in the absence of any- 
thing to the contrary in other texts, nothing 
to prevent the converse rule from being 
appliedas a rule of equity and good conscience 
even though the case is not specially provided 
in the texts, so long as thereis nothing against 
. it in the Smritis. i 

I would for the foregoing reasons answer 

the question referred in the affirmative. 
Reference answered in the affirmative, 

Y. B. P. 


MADRAS HIGH COURT. 
APPEAL Scit No. 28 or 1916. 
August 23, 1917. 
Present;—Sir John Wallis, Krt., Chief Justice, 
and Mr, Justice Kumarasami Sastri, 
C. T. M. N. R. VELLAYAPPA 
CHETTIYAR AND OTHERS— DEFENDANTS ` 
— APPELLANTS 
versus 


UNNAMALAI ACHI—PrAINTIFF— 
RESPONDENT. ` 

Limitation Act (IX of 1908), Sch. I, Arts. 60, 115— 
Deposi—BNattukottai Chetty frm—“Two months 
thavanai interest”, meaning of—Suit to recover deposit 
-~Limitation. 
` A sum of money was deposited at “two months 
thavanai interest," Jn a suit to recover the deposit; 

Held, (1) that the terms of the deposit meant that 
interest should be calculated at thavanai rates with 
two-monthly rests; [p. 573, col. 2.] 
' (2) that the deposit was repayable either on 
demand, or on the expiration of the current; thavanai 
period afier demand was made, and that limitation 

egan torun from the date of the demand under 

Article 60 of the Limitation Act, in'the first case, ‘or 
from the dateof' breach under Article 115 in the 
second case, {p.-573, col, 2; p. 974, 001.1]... 0. 
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Appeal against the decree of the Conrt of 
the Temporary Subordinate Judge, Siva- 
ganga, in Original Suit No. 18 of 1914. 

Mr. O. S. Venkatachariar, forthe Appellants. 

Messrs. S. Ramaswame Atyangar and V. 
Ramaswami Aiyangar, for the Respondent. 

JUDGMENT.—We agree with the learned 
Subordinate Judge that the money in ques- 
tion in this suit was deposited with the 
defendants’ firm on account of the plaintif. 
According to Exhibit A, the terms upon 
which money was deposited were "two 
months ¿havanaj interest." This means shat 
interest should be calculated at thavanaz 
rates with two-monthly rests. Itis not clear 
upon the evidence in the present case 
whether according to the custom of Nattu- 
kottai Chetties money deposited on those 
terms is repayable at once upon demand or 
whether it is repayable only at the expi- 


' ration of the current £havanaz period when the 


demand is made. Whichever it be, we agree 
with the Subordinate Judge that the 
present suit is not barred. It is perfectly 
clear that this money may be said to have 
been deposited with the Nattukottai Obetties 
within the meaning of Artiele 60 of the 
Limitation Aet, 1908, if it is payable on 
demand.  Nattukottai Chetties are really 
the Indian bankers of this part of the 
country, so that. Article 60 applies if the 
money is payable on demand, 

Now,if the real meaning of this term 
“two months thavanat interest" is that the 
sum ia not payable until after the expiration 
of the next thavanat period, we have to 
consider what Article is applicable. The 
first of the Articles dealing with money 
Jent is Article 57 "for money payable for 
money lent", and there are various subsequent 
Articles giving starting points in the case of 
loans of different characters. It is quite 
clear that Article 57 cannot apply to this 
case because the starting point is when the 
Joan is made and yet ex hypothesi the money 
is. not repayable until after the happening 
of a certain event, that is to say, until after a 
certain period after demand. Thatis enough 
to dispose of that Article, 

If Article 60 is not applicable, we can 
fall back on Article 115 which provides that 
“for compensation for the breach of any 
contract, express or implied, not in writing 
registered and not. harein specially provided 
for”, limitation begins to run from the time 
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when the contract is broken.” Now, when 
nioney deposited on these terms is not 
repaid at, the expiry of the current thavanat 
period the contract is broken and, therefore, 
limitation would begin to “run, under this 
Article. This is not at-all a new ‘view. It 
is the view which was taken by me sitting 
ón, the original side' in a case, Balakrishnudu 
y. Narayunsainig Ohetty’ (1), and ` by "the 
‘Appellate Court in Balakrishnudu v. Narayan: 
asawmy Ohetty (2). ‘We think, therefore, that 
ilie suit is not barred'by limitation, and the 
appeal fails and i is dismissed ‘with costs. " 

d Appeal deemessed:. 
VRP, 


* (1) 24 Ind: Cas. '852; 37 M. TE 
S 22 Ind. Cas. 60; (914) M. W. N. 264. 





CALCUTTA HIGH COURT. gx 
x ` APPEAL FROM ORDER No. 277 OF 1915. 
` Maroh 1, 1917. | 
. Present: :—Mr, Justice Fletcher and 
oy "Mr. Justice Newbould. t] 
D HANONJOY' "BHUIY A—OProsrrg Parry 


-LAPPBLLANT ` EE: 
Pues donus versus : va 
NIMAI GHAND "DAS—PETITIONER ` 
s ' RESPONDENT. 4 
1 Will, sonst ution of —Guardian, appointment vof, by 
implication. «.: 
A testator. by " hin Will appointed his. “trusted 


friend” hi&'executor and directed, that “on my, death 
‘he will take care of and supervise all my properties 
and manage my family gud will educate and maine 


tain my sons:" 
. Held, that the direction was sufficient to constitutè 


the, executor thè. guardian” not only, of the persons 
"but'also o-thó properties of the minor sons of the 


ertaro, #[p. 575, col. 1.] 

: "Appeal: against , the order of the. District 
Judeo : 94. Pergannahs, . dated `. the. sa 
n June 1915... 

“Mr. J.W. Ühégpendale, for- the Appellant, 

: JUDGMENT. ; 
| FERTCHER, Je This is an appeal by the 
opposite . party ~ as” he is called, against, 
"an. ‘order -of ‘the ` learned District 
"Judge: of the ` 24-Pergannahs, dated the 
10th . June 1915. -The appeal-arises out 
‘of an applieation that was, made to the 
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learned: District ` Judge: under. ‘thé ` -provir . 
sions òf ‘the Guardians -and.: Wards» Aot. 
The- application was made by thewespondent 
to the present appeal -Nimai Chand: Das, 
asking that he’ should - be -appointed the 
guardian-both of the persons and: the! pro- 


perties' of the infant children’ of: a. deceased 


Hindu named Dina Nath Das: Tire application 
was opposed by ‘the “dppellant before us; 0n 
the ground’ that he was- the executorsunder 
the terms of the Will of- ‘Dina Nath: Dag 
and that he was -also; in'aecordance.with 
the térms of: that "Will, the ' guardian . of 
both: the persons and «the properties: 'of.thé 
minors. : The learned. Judge ‘came : to. the 
Zoriélusion thatthe appellant: before us‘was 
not the guardiam-and appointed: the respond: 
ent to this: appeal guardian ‘both „óf the 
persons. and” “the “properties : iE ‘the 
minors. The sole question. in‘ ithisappeal 
is whether ` Dina Nath. Das. appointed. the 
appellant before us &s-ithe ‘guardian; ;of his 
minor children, because it is quite-clear that 
having regard tothe terms of sub-section. (3) 
of section 7 of the Guardians and Wards Act, 
the Court could not appoint the present 
respondent as such guardian unless the 
appellant before us had not been appoint- 
ed guardian by the terms of the Will. 
The question, therefore, turns solely on 
whetherthe testator Dina Nath Das appointed 
the appellant as guardian of the persons;and 
the properties of his minor children. The 
appointment oleariy ig. noti in express words 
and,- therefore, it: is necessary , to „consider 
the terms of. the Wall, . After “the | usual 
introductory | statements. that generally ` ap- 
pear in-the Will of a; Hindu and a state- 
ment of his family, ‘the testator appointed 
the appellant who was. stated to be his 
“trusted friend” the executor: of : his Will. 
The Will then proceeds.as follows: On 
wil take care ‘of. and 
supervise all my properties and  nianage 
my family and will educate dnd “indititain 
my sons Surendra Nath Das and. Nag ndra 
Nath Das. " "Those ‘are the words eich, 
if any, must be takén as an ‘appointment’ of 
the appellant as the guardian of the petsons 
and the properties of the . minors, ©The 
learned Judge came to the conclusion ‘that 
these words did not ‘gonstitute the appellant 
the guardian of the persons and the properties 
of the minors. In that view, I am unable 
to agree. It was held by Vieo-Chancellor. 
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Shadwell; ins the case of Miller v. Harris 
(1) that a request.to a -person to take 
upon himself the ‘management and the care 
of the ‘house and of his children is sufficient 
to constitute the^person so requested to be 
the-testamentary -guardian -of : the. infants; 
and Lord Hardwicke in the case of Mendes 
v. Mendes (2) expresses the opinion that 
a direction that the wife should have- the 
education and the maintenance of the children 
might amount? to the appointment of the 
wife as the guardian of the ' minors. In 
this case, the words seem to mie clearly to 
appoint the appellant before us as the 
guardian both of the persons and the pro- 
perties of the: minors. The direction “to 
educate and maintain", in accordance with 
the opinion of Lord Hardwicke in Mendes v. 
Mendes. (2) above referred to, certainly 
seems sufficient to constitute the appellant.the 
guardian of thé persons, and the. direction 
"to take care ‘of and supervise all my 
properties and manage my family” seems 
to constitute.the appellant the .guardian not 
only of the ' persons, but also of the pro- 
perties of the .minors. I am unable to 
agree with the view. of the learned Judge 
: of the Court below-that, under this Will, the 
appellant is not the -guardian of the persons 
and the properties of the minors. 
We ought to set aside the order passed’ by 
the learned ‘District: Judge ‘and -allow the 
present appeal.. The respondent to this 
appeal must pay to the appellant his costs 
both in’ this Court and in. the lower Court. 
We assess the hearing fee in | this Court at 
two gold mours; À 
üi r: NEWBOULD, J.—I agree. 
Appeal ioa 
iQ) (1845) 14 Sim. 540; 9 Jur. 388; 60 E. R. 407. 
pun (1747) ; 1 Ves, Sen. 89; 27 E. R. 1910. 
` HLDAHABAD: HIGH COURT. 
4 Second Civi, APPEAL'No. 520 or 1916. 
nos. M.» June.l4, 1917. © > ; 
va Present: "a Jubiieo- ‘Piggott: and. 


: ; Justice "Walsh. 
5 /SIDDIQA BIBI Puit Avran ` i 
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z Agra Tenancy Act {IL of 1901), .& 167— ur isdiction 
af Civil and, Revenue, Oourte—Suit for declaration . of 
right to receive rent and injunction, cognisance of. 
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Defendant No, 1 transferred to plaintiff the right 
to receive the rent due from defendant No. 2 to the 
‘defendant No. 1. Plaintiff realised the rent for some 
years, but then the defendant No. 1 intervened and 
obtained deerees for rent against the defendant No, 2 
in the Revenue Couris. Thereupon plaintiff brought 
a suit for a declaration that he alone was entitled 
to realise the rent from defendant No. 2 and an 
injunction to restrain defendant No. 1 from interfer- 
ing with his alleged right: 

Held, that the suit was cognisable by, a Civil Court 
and was not excluded from the jurisdigtion of a Civil 
Court by any provision ot the Agra .Tenaney' Act, 
Lp. 578, col’ 1 

Second: appeal from a decree of-tle Ad- 
ditional Judge, Állababad. 

Mr. M. L. Agarwala (with him Mr. 8. M. 
Sulaiman), for the Appellant. : . 

Sir Sundar Lal (with him Mr. Baldeo Ram 
Dave), for the Respondents. 


JUDGMENT.. 


Piacorr, J.—This was & Sui$ in , which 
the plaintif, who is the appellant now ‘be- 
fore us, claimed a declaration and farther 
relief by way of a perpetual ‘injunction 
against ‘two defendants under somewhat 
peculiar circumstances.’ Defendant No, 1 is 
admittedly the proprietor of a ‘certain 
village. Defendant No. 2 is a tenant at 
fixed rates of certain plots of land in that 
village, liable to pay an annual rent to 
defendant No.1. The plaintiff's case is that, 
by’ reason of a certain document of tho 


. Bth of August 1896, described i imthe plaint 


as a .perpetual lense, the right to realize 
the rent due from defendant No. 2 to defend- 
ant No. 1 was. transferred to one Wajid 
Ali Khan, | who subsequently under a sale- 
deed of 4th November. 1911 assigned it to 
the plaintiff. It is clearly alleged that tha 
plaintiff had actually exersised this right, 
namely, the right of’ realizing rent from 
defendant No. 2, up to the date of’ the 
institution of the suit; . but the. cause „of 
action is founded upon certain transactions 
between the two defendants which, accord. 
ing to the plaintiff; have cast a cloud upon 
his title. As a matter of fact defendant 
No. 1 had sued: defendant. ' No. 2 in the 
Rent Court: for arrears. of rent on account 
of this fixed-rate holding. It is alleged 
that defendant No. 2 pleaded:that “he had 
actually and in good faith paid the rent 
claimed to ‘the present. plaintiff, that this 
plea was overruled by the Revenue. Court 
and a decree passed in' favour of defends 
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ant No. 1. In sonsequence of these pro- 
ceedings the plaintiff alleges that defendant 
No. 2 “hesitates in paying rent to the 
plaintiff in future." The suit has not been 
tried on the merits in either of the Ccurts 
below. It was resisted on a variety of pleas; 
but the only point on which it was dealt 
with by the learned Subordinate Judge in 
whose Court it was originally filed was 
the question whether the suit was cogniz- 
able by a Civil Court. It was obviously 
a suit for relief of a civil nature cogniz- 
able by the Subordinate Judge, unless his 
cognizance was barred by Statute. The 
contention is that his cognizance was so 
barred by the provisions of section 167 of 
the Local Tenaricy Act, No. II of 1901. 
The first part of that section merely lays 
down that “all suits and applications of 
the nature specified in the Fourth Schedule 
shall be heard and determined by the Re- 
venue Courts.” That provision does not 
touch the present case, as the plaint filed 
in the Court of the Subordinate Judge 
eould not have been brought as a suit or 
application under any of the heads speci- 
fied in the said schedule. This same 
section 167 of Act II of 1901, however, 
provides further that, subject to certain 
exceptions, “mo Court other than a Revenue 
Court shall take’ cognizance of any dispute 
or matter in respect of which any such suit or 
application might be brought or made” 
‘ander one of the heads specified in the 
Fourth Schedule already mentioned. The 
question then to be determined is, whether 
the cognizance of the [earned Subordinate 
Judge was barred in the present case by 
these provisions, The answer to` this 
‘depends upon a further question, namely, 
whbther a suit or an application might 
have been brought by the’ present plaintiff 
against either or both of the defendante, 
under one or other of the heads specified 
. in the said schedule, by which a complete 
and final’ adjudication of the matter in 
dispute between the plaintiff and defendant 
No. 1 could have been obtained. In the 
Court of ‘first instance it was suggested 
that there were two sections under which 
this might have been done... Reference was 
made to item No. 30 in group .(c) of the 
Fourth Schedule above referred ‘to, ‘acsording 
to which a suit may be brought for recovery 
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ofthe possession of a holding by \a tenant 
who has been wrongfully dispossessed by 
his landlord under such circumstances as 
to bring the matter within the operation 
of section 79 of the Tenancy Act. The 
alternative suggestion. was with reference 
to item No. 34 in group (c) of the said 
schedule, under which aright to sue fora’ 
declaration is given either toa land-holder 
or to a tenant under circumstances defined 
and limited by section 95 of the Tenancy 
Act. Both these objections found favour 
with ‘the learned Subordinate Judge, who 
held in effect that the present plaintiff 
could have obtained a complete adjudication 
of this dispute by bringing a suit under 
either of the headsabove referred to and 
consequently ‘no Court other than a Revenue 
Court could take cognizance of this dispute. 
The suit having been dismissed on’ this 
ground, there was an appeal to the Court 
of the District Judge. The learned District 
Judge held that the provisions of section 79 
ofthe Tenancy Act, and item No. 30 of group 
(c), Schedule IV of the said Act, had no appli- 
cation to the facts alleged in the plaint. 
As there has been something said in argu- 
ment before us on this point, I think it - 
advisable to: remark that in my opinion 
the learned District Judge was obviously 
right. In the plaint as drafted the plaintiff 
doés not attempt to assert that she has 
been dispossessed of anything. If it be 
found against her, when the merits of the 
case are gone into, that she had been dis- 
possessed of the right claimed prior to the 
institution of the suit, her suit will fail; 
but this will be by reason of section 42 of 
the Specific Relief Act and not by reason of 
anything contained in the Local Tenancy 
Act. This’ consideration is altogether apart 
from the further question which remains to 
be considered arising out of the other part 
of the jadgment of the learned District 
Judge who, although he differed from the 
First Court about the applicability of section 
79 of the Tenancy Act, agreed with it with 
regard to section 95 and the connected item 
in the schedule. He has dealt with this 
matter very briefly. He merely says that 
the present suit “in both its branches” 
seems to be clearly covered by section 95 
aforesaid. .What' he' means. by both its 
branches is worth considering, The relief 
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actually sought is a declaration that the 
plaintiff alone is entitled to collect. certain 
rent from defendant No.2 and an injune- 
tion .to, restrain defeńdant No. 1, from 
interfering with the. alleged right of, the 
plaintiff. The learned District Judge means, 
_ I think, that the plaintiff could have brought 
two suits under section 95° and item No. 34, 
group (C), of the Fourth Schedule to the 
Tenaney Act. Presumably he means that the 
. plaintiff could have sued defendant No. 2, 
claiming to be the land-holder of defendant 
‘No. 2 within the meaning of the definition 
in section 4 of the Tenancy Act, and have 
‘asked for a declaration that the tenant of the 
holding consisting of the two plots of land in 
suit was defendant No. 2, that the said tenant 
was a tenant at fixed rates and that the rent 
payable by her was so much yearly. In my 
opinion the bringing of such a suit by, the 
plaintiff against defendant No. 2, 'under the 
‘circumstances set forth in the plaint, would 
have been an abuse of the provisions of 
section 25 of the Tenancy Act., There "was 
,no dispute, whatever as to the, identity of the 
‘tenant of the holding, the class -to.which that 
tenant belonged, or the rent payable by. that 
‘tenant, in so faras the.rights of defendant 
.No, 2 are concerned. A, suit such as has'beén 
suggested gould have. been met ‘by defendant 
NG. 2 with the simple plea that she had rio 
; possible objection to such a deorée, being 
: ‘passed as it is suggested the plaintiff’ ouglit 
to have claimed, and no.deoree passed ‘on a 
suit thus instituted would have settled the real 
‘dispute, : whether this plaintiff or .defendant 
No. 1 is entitled to receive ys rent of the 
holding from defendant No. 2; If the pro- 
visions of section 95 were ete to be used 
.in the manner suggested, the result would be 
that no possible dispute. upon a questión- of 
proprietary title between two rival claimants 
‘of any estate, however large, but could be 
"brought to trial upon a suit. filed by. one `of 
„them for a` declaration that .the. name` and 
description and class and rent of & particular 
tenant.of.a particular holding were in fact 
what they-. admittedly ~ were within the know- 
ledge of every one concerned. 


i The other branoh pf the: ‘plaintiffs Sin 
ag. the-learned District Judge calls. it, ig- her 
claim against. defendant, :No. ; l, .(Here ; the 
suggestion! is: that the. plaintiff ought to 
have-sued:for-a declaration that she‘is-herself 
97 Yr Bigs akih rani : 
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a tenant of, the holding. consisting of, the 
plots of land specified , in the plajnt, that 
the class to which | she. belongs’ is that gf 
a perpetual Jesseo;. and that "her, rent, 

Rs.10 per annum, On a suit so, filed, "m is 
, suggested that the question "whether the 
plaintiff “possesses, as against, Slefendant 
No. 1, any right under the alleged, perpetual 
lease of 5th August 1896 could have 
been brought to trial and finally determined 
by a Court. of competent jurisdiction. I 
would repel this contention on the. simple 
‘ground that, upon the terms | of this 30- 
called perpetua] lease, the plaintiff Js not, 
and sould not reasonably claim. to, Dey, the 
tenant of the holding, fhe tenant of, whic 
is defendant No. 2 and no one’ else, A 
mere assignment by a proprietor, of "his 
rights, with regard to the sollection of 
rent from this fixed-rate tenant may take 
the form of a contract of lease, and may 
even amount to creating in fayour.‘of the 
‘lessee the legal status. of a fenant within 
‘the meaning of the definition.” contained. i in 
Local, Act IF of 1901, AS L. have. häd ` to 
point “out on, other, occasions, ib is possible 
under the definitions of section 4 of the 
‘said Act’ for a person ‘fo be a. tenant 
“without being the tenant, of a ‘holding. "The 
„argument in favour of' the. respon n ‘is 
‘that this document ‘of 5th August 1896 * is 
a léase of proprietary rights, using. "those 
words in a broad sense. According to the 
definition in section 4 of ‘the said Act the 
word thekqdar, includes a farmer or a lesade 
of proprietary ` rights, ‘and the word tenant 
- includes a ¢thekadar, In this ‘connection it 
is only fair to notice that there have béen 
deéisions in this Court laying down thit 
the interest of a thekadar, in any ; agrioul. 
‘tural land. included in his lease may 
“amount to a "holding" within the x megning of 
‘the definition of that word in’ séction™ 4 
of the Tenancy Act. On this point. I am 
content, to refer to, the © case, of' Natha v. 
Mian Khan (1). The question, however, 
remains whether it is not possible’. for ‘a 
, person” to be a thekadar without being the 
. tenant of a “holding, " “andi think it would 
De, easy to’ show from ihe definition i in dugg. 
‘tion that ‘this Ig perfestly’ ‘possible. " For’ ii. 
“ano, | a icc to. whom. a | propristor: ‘grants 


DM] jus J NETT 
jay 2 Tod. Ges Po Li TeRi c 


MOSS aie ala tay 


ry 


arani Caman ah, 


578 
SIDDIQA BIBI t. RAM AUTAR PANDE. 


“p lease for the collection of grazing dues 
"would be a thekadar and would bea tenant, 
without being the tenant of a 
What we have to consider is the terms 
of the particular contract described as a 
perpetual lease in ‘the present .case. It 
struck us at the very outset of the dis- 
cussion that it seemed on the face of it 
an abuse of terms to speak of the plaint- 
iff, on the facts stated by her in the plaint, 
claiming to bea tenant of defendant No. 1 
and that the allegations in that plaint 
seemed rather to represent a dispute between 
two persons claiming to receive the rent 
payable by the actual’ tenant, namely, de- 
fendant No. 2. “A dispute of this sort 
would,. of course, ordinarily be cognizable 
by the Civil Courts; and even if the matter 
had keen incidentally adjudidated upon in 
the course of a suit before the Revenue 
Court, a special right to refer the question 
of title to the determirption of a Civil 
Court is given by section 198, clause (2), 
of the Tenancy Act. When, however, we 
were pressed in argument with the effect 
of the definition of the words thekadar and 
“tenant” in section 4 of Act II of 1901, 
go as to enforce the point that the relation 
seb up in the plaint between the plaintiff 
and defendant No. 1 eould not be treated 
as anything but that of tenant and land- 
holder, within the meaning ‘of ‘the definitions 
of those words, it seemed a fair rejoinder 
to: allow the defendants to contend, on the 
definitions of the words. “Iland” and “hold- 
ing,” that even if the plaintiff does allege 
herself to be in any sense of the worda 
tenant, she does not call herself a tenant 
of the holding in suit. The terms of this 
' so-called perpetual lease are certainly pecu- 
lar. It covers other land besides the 
agricultural land with which we are concerned 
in this suit. It recites that a certain ten- 
ant (more strictly speaking the mortgagee 
‘of a tenant) is in possession of the entire 
‘area, both agricultural and non-egricultural, 
specified in the lease and is paying to 
the lessor a sum of Rs. £0 per annum as 
.& gross rent, including both the rent of 
‘the tenant holding and payments described 
as parjatit on account of uncultivated land 
cooupied ‘by houses. ‘The dosument then 
proceeds to grant to the lessor a right to 
receive this rent Rs. 80 per annum in per- 
petuity in returm for a certain consideration, 
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this consisting of an^ initial payment of 
Rs. 200 and an annual payment of Hs; 10. 
This seems an extremely good bargain for 
the lessee; but the document itself goes on 
to explain that the lessor is not in posses- 
sion of the rights which he purports to 
grant. There is a usufructuary mortgagee 
in actual possession, and this contract of 
lease, or whatever we are to call it, is to 
take effect only in the event of the re- 
demption of the mortgage, or on some future 
transfer of the proprietary rights of the 
grantor. The plaintiff’s case, of course, is 
that the contract has now come into effect, 
and her claim is resisted on the merits, 
which have not yet been gone into. Con- 
fining myself entirely to the question decided 
by the Courts below, I am clearly of opinion 
that, whether or not the grantee under 
this document of ‘August the 5th, 1896, 
may fairly be described as a lessee, and 
consequently as a hekadar, within the 
meaning of the definition in Act II of 1901, 
nevertheless the land in respect of which 
the grant is made does not become the. 
holding of the grantee within the meaning 
of the definition contained in the same 
Act. If I am right in this opinion the 
ground is eut from under the basis of the 
decision pronounced by both the Courts 
below. |I would, therefore, allow this appeal 
and setting aside the decrees of the Courts 
below, send back the case through ` -the 
lower Appellate Court to the Court'of first 
instance with directions to` hear ard dis- 
pose of it on the merits. Costs here and 
hitherto, including feeson the higher scale, 
will abide the event. 

WaALSE, J.—I entirely agree with what 
my brother has said and also with the order 
proposed. I only wish to make one or twd 
practical suggestions which I trust may be 
of value to Courts of first instance when 
they are confronted with the extremely 
from time to time 
raised by this legislation. In my opinion 
it is, as a general rule, better in all such 
cases, .where there is a doubtful and difi- 
cult question of jurisdiction’ depending partly 
upon facts, that the facts should first be 
ascertained and determined if it is possible to 
doso. Of course some cases are so clear that 
they are hardly open to argument; for example 
a claim for a lakh of rupees in a Small 
Canse Court would necessarily be rejected at 


Vol. XLl1] 


SIDDIQA BIBI £. RAM AUTAR PANDE, 


the threshold. I wish to reiterate what a 
farmer Chief Justice of this Court said in 
1896 in the case of Sheo Narain Rat v. 
Parmeshar Rai (2): “This is one of that 
class of cases which exemplifies the mis- 
chief which arises when the jurisdiction of 
‘Courts created by the Legislature is not 
-plainly and explicitly and sharply defined. 
That mischief is intensified when,... there 
are two sets of Courts, the Courts of 
Revenue and the Civil Courts, each having 
in some matiers exclusive jurisdiction, 
whilst as to other matters the question as 
to which of such Courts has exclusive 
jurisdiction depends, not upon plain and 
explicit language of the Legislature, but 
upon inferences to be drawn from a 
-painstaking examination of a variety of 
sections in an Act and upon general princi- 
ples of jurisprudence upon which it is 
assumed that the Legislature has acted." 
‘As a matter of fact in this particular case 
our decision, which governs this case and 
imo other, turns rather upon the terms of 
‘the particular transaction in question than 
upon the various difficult problems dis- 
-cussed in the argument, and it is not 
-izaprobable that if the Courts below had 
gone into the. matter as my brother has 
done in his judgment, they might have 
realised the difficulties. Not merely ques- 
-tions of jurisdiction but also questions as 
‘to the right of appeal and’ of the course 
‘to be taken in an Appellate Court often 
.depend very largely upon the way in which 
the fasts shape themselves in the first 
-Court. It cannot be denied that in a great 
number of these cases the problems of 
«interpretation of a variety of sections are 
‘fought most strenuously where it ulti- 
‘mately turns out that; on one side or 
-the other the merits are conspicuous by 
‘their absence, In this particular oase the 
-first Court went completely as far as we 
“Gan see into the evidence, documentary 
;and otherwise. No less than ten witnesses 
-were called, . and the plaintiff’s witnesses 
-were cross-examined at considerable length 
‘and their veracity was seriously challenged. 
-When the facts are ascertained and deter- 
: mined in the first Court and ultimately a deci- 


(2) 18'A. 270 at p. 278 (F. B.); A. W. N. (1896) 59; 
: B-Ynd, Dec. (N. s.) 886. 
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sion is passed upon a, question of jurisdiction 
and the other questions are determined as well, 
the Appellate Courtis fully equipped for decid- 
ing the case. I think this is one of those 
cases in which even if the suit had been 
brought in the wrong Court and had been 
rightly determined in the first Court to 
have been brought in a Court which had 
no jurisdiction to decide it, the Appellate 
Court could still have decided it as though 
it had been brought in the right Court. 
In this particular case it seems. to me 
any event the learned District 
Judge might have disposed of the sase 
under section 197 of the Tenancy Act. I 
have heard no reason in support of the 
view taken by the Court below thatsection 
197 did not apply, and obviously if it did, 
and, if the course suggested by that section 
had been taken, a complete finding in the 
first Court would have facilitated the decision 
of that Court. There is a further con- 
sideration which appeals to meas being 
one of considerable weight, Itis quite true 
that there is no answer to the contention 
that the question of jurisdiction depends 
upon and must be decided upon the plaint, 


“that is to say, upon the frame of the suit, the 


relief sought, and the substance cf the ques- 
tions raised by theplaintiff. But everybody 


. knows that the Pleader in the initial stages 


may have instructions which do not give a 


“very clear view of the real remedy cpen to 


his client, and an elucidation of the substan- 
tial case made by the plaintiff in the course of 
the evidence may lead to an amendment being 


-applied for which removes the difficulty alto- 


gether. But there is another condideration 
which appeals to me as one of consider- 
able weight. In my experience where a 
serious question of jurisdiction is raised and 


.argued in the first Court, if the case is heard 


out and decided on all points, merits as well 


. &8 the question of law,it not infrequently 


happens that both parties are satisfied with 
the result, and the question of jurisdiction 
becomes purely academic. ' 

By rar Covrt.—Order of the Court, there: 
fore, is that the appeal is allowed, the decrees 
of the Courts below are-set aside, and the 
case is sent back through the lower Appellate 
Court to the Court of firstinstance with direc- 
tions to hear and dispose of it on the merits. 
Costs here and hitherto inculding fees in this 
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Court on; the. higher Soale will abide: the 

result. ' 


` 


Appeal alowed; Qiüse remanded, 


CALCUTTA HIGH COURT. 
` APPEAL FROM APPELLATE DECREE No. 2371 
or 1915. 
August 1, 1917. 
Present;— Mr. Justice Fletcher and 
Mr. Justice Newbould. 
RAJ KUMAR’ NALI—DerenDANT— 
| APPELLANT 
‘versus 
MOHESH CHANDRA GUHA AND OTHERS 


—PLAINTIFF8-— RESPONDENTS. 

Bengal Tenancy Act (VIII B. C. of 1886), 8. 1178, proviso 
3— Horticultural holding, what is—Garden or orchard. 

A piece of land let out containing fruit trees, of 
which the lessee enjoys the fruits and on which may 
be planted by him fresh and additional trees, is not 
:& garden in any sense of the word, but is really let 
out as an orchard to which the provisions of the 
Bengal Tenancy Act do not apply. [p. 682, col. 1.] 

The question whéther a holding is horticultural is 
a question of fact to be determined in each, partis 
-oular case from the facts found on evidence. [p. 
581, col, 2.] 

. Land possessed by the lessee. bye enjoying the fruits 
of the trees standing thereon ‘and also by growing 
new trees, of which no ‘portion is under cultivation 
-for horticultural purposes, does not form a horticul- 
tural holding. (p. 552, col. 1.] 

Appeal against the decree of the Subordi- 
nate Judge, 2nd Court, Backergunge, 
.dated the 19th of July 1915, reversing that 
of the Munsif, 5th Court, Barisal, dated 
the 20th of January 1914. 


FACTS.—The main question in this 
sezond appeal was as ‘to the nature of 
‘the defendant’s tenancy—whether. it was 
* governed by the Bengal Tenazey Act on 
ithe ground that it was a horticultural hold. 
ing or whether the land was let.out as an 
-orchard and as such was governed by the 
‘ provisions of the Transfer of Property Ast. 
: The facts so far as they are material ‘to 
' the report. will appear from, the following 
- translation ofthelease:— v. . . o 

“To: Raj Kumar Ser, father’ s: namie Goiri 
. Prasad’ Sen, deceased, Chandra. Kumar 
Biewer, father's name Krishna Monga] 
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make: default in 
‘will be entitled to realise the same: with 


-tion should be given. to. the 
‘will -give 
‘necessary, and we shall bè. responsible ‘for 


“irat? 


2a 


‘Biswas, by, caste ' Kayastlia, profession ser- 


vice, inhabitant of: Goal Bhanyar, Station 

“This nim- -raiyati kabuliyat i is executed by 
Ram Kumar Nali and © Prasanna Kumar 
Nali, father’s ‘name Ramkant Nali, inhabi- 
tants of Dadpur, by caste Kayastha, by 
Vias money-lender, etc., station (ilegi. 
le). i 

“Chandra Kumar Biswas, Krishna Kumar 
‘Sen and you were in possession as maliks 
in equal shares:of the raiyati` numed: Kali 
Kumar Das Kabiraj in motolak Mouja 
Dadpur under Malik’ Mahamed ` Mrija, 
zemindar, Shahabajpur, bisya share,“ Sub- 
Registry Patarhat, Station’ Mondaguriya. 
After the death of the said Krishna Kumar 
Sen you Raj Kumar Sen are in possession 
as malik- of S annas and. you : Chandra 
Kumar Sen are in possession as maltk'of 
8 annàs;. you (two). are, therefore, “in 
‘possession as ‘malik in equal: shares of the 
16 annas. We have prayed for a nim- 
raiyati settlement of 18i gandas «of lands 
(according to-the prevailing. measurement) 
with bhitti, bagicha and: gar and tank, the 
boundaries’ of “the said. land being (bound- 
aries omitted); we have paid ‘Rs: .20..as 
salami. and .on receiving a patia’ wa are 
executing this kabuleyat deducting’ 8 karas 
of gar and ‘tank from the said 134 gandas. 
‘We agree to pay rent for the remaining 
‘114 gandas at- the rate of Rs.':35-9.5 
per kana; including road ' and public 
works’ cess we shall: pay Rs. 20ias reht 
according to thé kists-mentioned below; in 
default'of the paymert of rent according 
to the kists we shall ‘pay interest 'at:.the 
rate of Rs. 3.9-0 per month; if we 
payment of ‘rent you 


damages according to the law. now preva- 


‘lent’ and which will be passed hereafter by 
‘execiting against all moveable and immové- 


able properties: -We will not «do any 


‘act contrary to law nor will we allow such 


‘act to be committed; if any .act is -com- 
‘mitted on the land ‘for which any’ informa- 
Police, “we 
such. information . :and all -acts 


all unlawfal acts, and if there is any 
; loss or damage... to you .for. these .we 
wil pay compensation sto ryóu ,. . for. ihe 


same, 
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4; “The gama of Rs. -20 including cess will 
ot be reduced in case the road and 
public works cess is increased. Any orders 
‘which ‘will ‘be ‘passed on you by the 
huzoor (Government) or the superior malik 
will be carried by us in accordance with your 
wishes, and we will pay rent. 

Neither we nor our heirs will be entitled 
to sell or mortgage or make a gift of ‘and 
(illegible) this ném-racyati right, if we do 
the same. then it will be declared by Court 
to be invalid and we will then be without 
any title and. you will have then the right 
to take khas possession of the same, and 
we will not be entitled to raise any ob- 
jection to the same; if under-tenants are 
settled in the nim-raiyati then all baje 
adaya (unlawful realisations) and all other 
subhalabha which will. be realised, we 
shall pay half of the same to you; and if 
there are suspicious ceremonies in our own 
family we shall pay one rupee as majar 
to you separately. We shall not be able 
to execute any tank ordighi (large tank), 
eto. nor shall we be able to dig earth, 
nor shall we be able to cut any fruit 
bearing tree; if we do we shall: pay pro- 
per damages and fill up the ditch; in the 
payment of rent we shall not be allowed 
to get any credit without the dakhilas; we 
shall be able to enjoy with happiness in 
succession of children and grand-children 
(puttra ` poutiradi) by keeping the bound- 
fries.intact and by cutting and filling up 
(Katia Bharia) and by prepgring bastu and 
bagat and by payment of rent. 

T 16th Kartik 1990. 

P. S.—By re-exsavating the old tank 
and by filling up the bhitti we will pre- 
pare bagicha (garden); to this you shall 
not be able to make any objection, 16th 
Kartik 12990. : 


pare Kistibandi. 
Kit, Rist ` „Kist ` Kist Total 
Assar Bhadia | Agrahayan Pous ` rent 


‘Rs. 5. Rè. $. Re. 5. Ra 5. Rs. 20.” 
| Babu Surendra Ohundra Sen, for the Appel- 
lant. —The question for determination in this 
appeal is whether the suit is governed by 
the Bengal Tenanoy Act or by the Trans- 
fer.of Propenty Act;. in other words, whe- 
ther land taken for the purpose of growing 


fruit trees thereon is horticultural land. 


The lower Appellate Court has found that 
because the lease wes taken of the garden 
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and the bili for the purpose of using it 
asan orchard and growing fruit trees thereon 
the lease is not a horticaltural lease, 
and the Bengal Tenancy Act does not apply 
to this case. Asto the meaning of “horti- 
cultural” see proviso 3 to section 178 of 
the Bengal Tenancy Act. I submit that 
if a lease is taken for the purpose of growing 
trees on the land the léase is horticultural 
lease and the Bengal Tenancy Act 
applies to the case. The term “horticultural” 
means the cultivation of a garden or the 
science of cultivating or managing a garden 
including growing flowers, fruite and vege- 
tables. See Hedayet Ali v. Kalanand Singh 
(1). The lease contains these words: “By 
re excavating the old tank and by filling up 
the bii we will prepare bagicha (garden)”; 
so the land was taken for the purpose of 
making a bagicha, which means an enclosure 


within which any kind of trees may be 
grown. A lease for cultivation purposes, 
whether for growing fruit trees, flowers 


or vegetables, is governed by the Bengal 
Tenancy Act, and so the lower Appellate 
Court ought to have held that the Bengal 
Tenancy Act applies to this case. 

Babu Astta Ranjan Chatterjee, for the Ra- 
spondent, not called upon. 

JUDGMENT.—-This is an appeal by the 
defendant against a judgment of the learned 
Subordinate Judge of Barisal, dated' the 19th 
July 1915, reversing the decision of the 
Munsif of the same place. The suit was 
brought by the plaintiff to recover rent at the 
rate of Rs. 20 per annum. The defendant 
alleged that he was only liable to pay a 
smaller rent because the tenancy was govern- 
ed by the provisions of, the Bengal Tenancy 
Act. Therefore, the question in debate has 
been limited to as to whether this holding is 
or is not governed by the provisions of 
the Bengal Tenancy, Act. It is nob an 
agricultural holding; that is quite clear. 
Nobody has, argued that itis .so. The 
question is whether it is a horticultural 
holding. That is, a question of fact to 
bə - determined. in each particular ease from 
the facts: found by the learned.’ Judge. 


In, the leas» in this case the word, although : 


ib may , mean, a garden, may also mean 
an orchard. That.seems  to;be. common 
ground: and the learned Judge of the lower 


(1) 20 Tn. Cas. 832; 17 O, L. J. 411. 
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Appellate. . Court has found that the to the former. Before the ilies were 6 dapak the 
evidence j ‘on the. “record shows that since defendant's agent arrived,- saw :thé catechu and 


the granting of the sub-lease, that is, the 


suh-lease under which the defendant holds, - 


the defendant has been possessing theland 
by enjoying the fruits of the trees stand- 
ing, thereon and also by ,growing new 
trees. There is nothing relating to a garden 
on.this piece of land atall. This is what 
is called in the English language an 
orchard, namely, a piece of land let out 
containing fruit trees of which the defend- 
ant enjoys the fruits and on which may 
be planted fresh, and additional trees. 
There is no suggestion that any portion of 
the land is under cultivation at all and 
that any such cultivation is being made for 
horticultural - purposes. The view of the 
learned Judge on those facts is clearly 
right that this is not. a garden in any sense 
of the word, butis really let out as an 
orchard to which the provisions of the 
Bengal Tenancy Actdo not apply. In that 
view, the learned Judge has come to the 
conclusion, and rightly so, that the present 
case is governed by the provisions of the 
Transfer of Property Act. The appeal, 
therefore, fails and must be dismissed with 
costs, 

: Appeal dismissed 


rejected it. Plaintiff sued tho defendant for the 
price of'the catechu: 

Held, that there had not been such an appropria- 
‘tion of the catechu for the purposes of the contract 
as was required by section 88 of the Contract Act, 
and that, therefore, the property in the catechu not 
haying passed to the defendant, the plaintiff could 
not sue for their price. [p. 588, col. 1. ] 


Appeal against a decision of the Judicial 
Commissioner, Chota Nagpur, dated the 91st 
June 1915, reversing that of the Deputy 
Commissioner and Subordinate Ji udge, 
Palamau, dated the lst May 1914, ; 

Messrs. Pugh and Siva Nandan Rai, for the 
Appellant. 


Sir dli Imam, Mr. Abani Bhusan Mu- 
kherji and Syed Fakhruddin, K. B., for the 
Respondents. 

JUDGMENT. 

OHAMIER, C. J.—This appeal arises out of 
a suit brought by the respondents Ganesh Lal 
and Keshri Lal for the price of 250 maunds 
of black tela catechu said to have been 
bargained and sold to the appellant. In 
the Court of first instance the appellant did 
not appear and the case was decided ex parte; 
Tbe facts are tobe found in the evidence 
of the respondent Ganesh Lal himself, He 
said: “I deal in catechu, Defendant No. 2 


. Ohhagan Mal wrote to me from Neemuch ask- 


PATNA HIGH COURT. 
` APPEAL FROM APPELLATE Decree No. 2544 
or 1915. 

i August 9, 1916. 
Present:—Sir Edward Chamier, Kr., Chief 
' ‘Justice, and Mr. Justice Sharfuddin. 
MAHADEO AGARWALLA— DEFENDANT 
No, 1—APPELLANT 
i versus ` 
GANESH LAL AND ANOTHER— PLAINTIFFS 
' AND CHAGGAN MAL—Dsrenpant No. 

` ` 2— RESPONDENTS. |, 

? Contract Act (IX of 1872), s. 88—8Sale of goods mot 
ascertained at time of agreement— Property, passing of— 
Suit for price of goods sold, maintainability of. 

A suit for.the recovery of price of goods sold does, 
not lie unless the property in the goods has passed to 
the purchaser. [p. 683, col. 1.] 

‘Defendant ordered a certain quantity of 
catechu from plaintiff who sent the required 
number of bags to, the railway station for despatch 


ing the price of catechu in Jeth last. I replied. 
He asked for samples. I sent them. He sent 
a telegraphic order for 27 bags at Rs, 4 per 
maund, I agreed to sell at Rs. 3-14-0. Then 
he sent a letter asking for 4l' bags. I 
sent 281 maunds in 92 bags to the station, 
but did not despatch them as thé money was 
not sent. Finally a joint letter from both 
defendants with two half notes for Rs. 500 each 
came ordering 250 maunds at Rs. 4.. I sent 19 
maunds more to the station on August 6th in 
8 bags. Then a man Fateh Lal came to see 
the catechu and saw it and rejected it and ask- 
ed for the return of the half notes.” Ganesh 
Lal states also that there was no good reason: 
for rejecting the catechu and in this he was 
supported by the evidence of Chagan Mal,, 
the man mentioned in the evidence of Ganesh 
Lal. It must be taken then that the 
appellant was not justified in refusing ‘to 
take delivery of the catechu. The question 
for decision in this appal is whether. the ' 
plaintiffs. respondents ate entitled to maintain 
a suit for the price of the catechu. and sowe : 
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items ‘such as the cost of gunny bags. It 
is contended on behalf of the appellant that 

a suit of this descriptign does not lie unless 
ibo property in the goods passed to the 
purobaser; that in the present case the 
property in the goods did not pass to, the 
purchaser inasmuch as the goods were not 
ascertained at the time of the agreement for 
sale, and no goods answering the description 
in the agreement were ever subsequently 
appropriated by the .sellers forthe purposes 
of the.agreement, and that even if the sellers 
did appropriate catechu for the purposes 
of the agreement there was no assent to that 
appropriation on the part of the purchaser, 
therefore, the goods were never ascertained 
within the meaning of section 88 of the 
Contract Act, the sale was never complete 
and the property in the catechu never passed. 
It is conceded by the learned Counsel for the 
plaintiffs-respondents, and it is clear on the 
authorities, that a suit of this descrip- 
tion cannot be maintained unless the 
property in the goods has passed. There- 
fore, the only question which we have to 
decide is whether the property in the catechu 
in question passed before the suit was brought, 
and that resolves itself, into the question 
whether this wasa sale of unascertained goods 
and if so, whether any goods were subsequent. 
ly ascertained within the meaning of section 83 
of the Contract Act. The plaintiffs-respond- 
ents on their own shewing are general 
dealers in catechu and other merchandise. 


The statement of Ganesh Lal quoted above’ 


shews that the agreement was for the sale 
and purchase of unascertained catechu. The 
sending of the catechu:to the station might 
be regarded as anappropriation of that catechu 
for the purposes of the contract by the sellers, 
but it is not suggested by any one that suoh 
appropriation was assented to by the purchaser; 
in fact, as soon as the purchaser" s agent saw 
. the catechu he rejected it. In my opinion the 
suit was  misconoeived and was rightly 
dismissed by the Court of first instance. If 
the seller suffered loss, a suit- for damages 
might have been maintained. I would allow 
this appeal, set aside the decree of the 
Judicial Commissioner of Chota Nagpur 
and restore the decree.of the Court of first 
instance. The plaintiffs-respondénts will pay 
the costs of the appellant here and in the 
lower Appellate, Court. There wil be no 
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order as to the 
Chaggan Mal. 
SHARFUDDIN, J.—I agree. 
; f Appeal allowed. 


costs of {the respondent 


CALCUTTA, HIGH COURT. 
APPEAL FROM APPELLATS Decrer No, 1708 
or 1914, 

August 13, 1917. 

Present:— Mr. Justice Teunon and Justice 
Sir Syed Shamsul Huda, Kr. 
AMZAD ALI SIKDAR AND ANOTHER— 
PLAINTIFF8— ÁPPELLANTS 
Versus 
NAIMUDDIN anv. OTHERS— DEFENDANTA— 
RESPONDENTS. 

Res judicata—Rent payable in respect of a holding—~ 
Rent in kind. 

Where in a suit for rent of a holding for a certain 
period, the question what is the amount of rent 
annually payable is put in issue and is finally decided, 
the decision operates as res judicata in a subse- 
quent suit for rent of thé same holding for a different 
period. [p. 684, col. 2.] 

Appeal against the decree of the Officiat- 
ing Additional Subordinate Judge, Chit- 
tagong, dated the 5th of Mareh 1914, 
affirming that of the Munsif, Cox's Bazar, 


` dated the 17th of June 1913. 


FACTS appear from the judgment. 

Babu Khitish Ohandra Sen, for the Appel. 
lants.—This is a suit for rent. Plaintiff 
claimed at the rate of 200 aris of paddy 
perannum. He olaimed the price of paddy 
at- the current rate. Plaintiff olaimed on 
a kabuliyat executed by defendant in the 
year 1902. Plaintiff further alleges that 
on the 31st January 1908 he got a deeree 
for rent at the rate now claimed by him. 
The present suit relates to the years 1911 
and 1912. The previous suit was for rent 
for 1904 to 1907. Both the cases are on 
the basis of the kabuliyat. The appellant 
here principally relies on the judgment 
and decree in the previous suit. The point: 
here is of res judicata. In the previous 
judgment the kabuliyat is recited, Previous 
decision with regard to jama is res judicata: 
‘Rash  Behary Sarkar v. Mahendra Nath 
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Ghose (1), Bakshi v, Nizamuddi (2), The issue 


as to the amount of annual rent payable was 


distinctly. raised and ‘decided in the previous 
suit; so the question in the present suit is res 
judicata. Refers to Kali Kumar Ghosh v. 
Bidhu Bhushan (3). 

Babu Chandra Sekhar Sen, for the Re- 
spondents.—As the other side has withheld 
the kabuliyat, the presumption is against 
them. ln' 1911 the issue was, what is 
the jama. I donot deny the jama. There 
the contention’ was about, the rate of rent, 
heré “the ‘question: is whether the plaintiff 
can get the price of. the paddy stipulated 
in the kabuliyat or the market price. So there 
could be no.res judicata here, In 1911 
the dispute yas as to the yearly rent payable, 
?.6,-bhe-jama. As to jama I cannot raise 
any question now. ‘Now the question is 
whether plaintiff can got the market price of 
tho. paddy as his jama or, jama as stipulated 
in the kabuliyat. The question is not barred 
by .res judicata, . | 

[ TEUNON, J.— Kali Feni Ghosh v. Bidhu 
Bhushan (3) is against you. ] 

Babu Khitish Chandra Sen, for the Appel. 
lant, was not called upon to reply. 

- JUDGMENT.—This appeal arises out of 
a snit brought by the plaintiffs-&ppellants 
id” order to recover rent at the rate of 200 
aris of paddy a year for two years, 1273 and 
1974 of the Maghi era. 

“The only question before us is, what 
is the amount of rent annually payable, lt 
appears that originally there was a kabuliyat 
batween the parties. But that kabuliyat for 
mid reason or other which is not ex- 

laiüéd is not'before us. Thongh the reason 

pa been explained, it would appear 
a neither party is anxious that the 
Court should examine the kabulzyat. In a 
previous suit which ‘was brought also for 
two years of rént and was decided on the 
24th August 1911, this question, what is 
the “amount of rent annually. payable, was 
distinctly - put‘ in issue and was finally 
decided "between the ‘parties, ` The: parties 
and .the holding being the same, on the 
authorities in this Court of which it is 
nécessary to cite ` "only two namely, Prabhu 


vr ; ` 
ik aa ee Hove gS 


2: <21. Inds Cas, 979; 19 0; Ti. 7. 34. 
(2) 20.C. 5055 10 Ind, Deo; (x. s. 349. 
(3) 10 Ind. Cas, 882; 16 C. Ù. J. 89, 
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Narain Singh v: Sundar Pandéy: ía) and Kali 
Kumar Ghosh’ v. Bidhu Bhushan, Banerji: 
(3), it eannob now be disputed that: 
when this question what is the amount 
of rent ‘annually payable: is pat: in: issue- 
and finally , decided ' between' the partier, 
that decisioh is ves judicata in subsequent’ 
suits. That being so, even though: the‘ 
kabuliyat ia not before us, we must hold 
as’ was ‘held in the suit decided on the 
24th August 1911, that the annual rent 
payable in respect of this holding to 
the landlord is 2C0 aris of paddy and in’ 
default of -the delivery thereof its current 
market valno, 

Neither of the Courts below in the view 
they took of the ease found it necessary 
to determine what the current market 
price of 100 or 200 aris of paddy was, and: 
it would have been necessary, therefore, to 
have remandeü this ease in order to arrive at- 
a decision on that point. But at our 
suggestion and to avoid further litigation 
the learned Pleaders appearing on béhalf of 
the appellants and the respondents agree 
that the rent in the present case will be . 
now decreed for the sum of one hundred: 
and sixty rupees, and as to costs and 
interest the order will be that should'this 
sum of Rs. 160 be paid into the ^ Court 
within one month from the date of the 
receipt of the record in' the Court of first 
instance there will be no order as to 
costs and the sum decreed will carry no 
interest. If such payment be not so made, 
the plaintiffs will have proportionate costs 
in al] Courts and in that event also the sum. 
decreed andthe costs will carry interest at the 
rate of six per cent. per annum, 

Appeal allowed. 

(4) 16 Ind. Cas, 447; 16 C. L. J. 41. ZEE 


^ Va XLD] INDIAN 


PERTAP MAHTON t, BROHAN KUER. 


UEY A “PATNA HIGH ‘COURT: ee oy A 
FApedat FROM APPELLATE DEGREE No. 1116: 
LAA 
p | July 18, 1917." 
Present: :—Mr. Justice Mullick and , 
Mr. Justice Jwala Prasad. 
© PERTAP MAHTON AND OTRERS—, 
T PRINOIPAL DEFENDANTS—APPELLANTS ` 
versus ; 
Musammat BECHAN RUER AND OTHERS— 
' PLAINTIFF AND pro forma DEFENDANTS— ` 


REBPONDENTS. 

"Bengal Land Reyistration Act (VI B. C. of 1816), 
es, 44, '18——' Estate', meaning of —Morigage of revenue- 
free gmoperty—Registration of morigagee's name in 
Collector's register Mortgage, right of, to recover rent, 

The term ‘estate’ in the Land Registration Act. 
means and includes revenue-paying lands and not- 
revenue.free lands. Section 4$ of the Act, therefore, 
has 1 application to a revenue-free property. [p. 587, 
col, 1, . 

There is no provision in the Act for the registra- 
tion of a mortgagee of a revenue-frée -property. 
Therefore, section 78 of the Act does not operate as 
abar to a rent decreé being obtained by the mori- 
or of & revenue-free property. [p. 687, col. 2 

88, col .2.]  ' 


‘Appeal from a decision of the District’ 

Judge, Patna, dated thé 23rd August 1916 ` 

"Mr. Bimla Charan Sinha, for the Appellant. 

‘Mr. Surendra Nath Dus, for the Re- 

spondants, ` 
; JUDGMENT. 

Jwana Prasman J.—This is an appeal 
from the judgment of tbe District Judge. 
of Patna, dated August the 28rd, 1916, 
decreeing tbe plaintiff's suit for rent for 
the years 1319-1322, The tenant defendants 
have appealed. 


The only point . doped on behalf of the 
appellants is that the suit’ for rent should 
be dismissed inasmuch as the plaintiff's 
‘name is not registered as a mortgagee in 
the Collectorate. This plea was taken by 
the defendant-appellant in the Courts below. 
The first Court upheld the plea and dismissed 
the suit., 


"On ‘appeal. the ikana District Tudgé 
rejected the plea and decreed the. suit, 
holding that ‘section, 78 of .the. Land , 
Begirirptimn Apt, VIL of. 1876 B, C., is no bar 
to. the, , guit; firstly, _ because, tbe . ; plaintiff 
ig. only an “yaradar of , the. share, in res-" 
pest, of „whioh the,’ rent is, claimed, apd ag 
such she is. not required to have her name 
registered under the Act; and. secondly, 
even if ihe plaintiff is à mortgagee, the 
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registration of à. mortgagee is . optional, 
and as the provision, in section 78 is for 
the proteotion of a tenant, no question of 
protection can arise when the tenant, ag in: 
this case, pleads payment of the rent claimed. 
and admits the relationship of landlord and 
tenant. 

‘The first reason given by the learned 
District Judge is obviously under mis- 
apprehension, for the plaint, paragraph 1, 
elearly shows ‘that the jara paita, dated 
29th November 1893, on the basis of 
which the rent is claimed, is an usufructuary 
mortgage-deed in respect of 4 annas 16 
dams odd in Mouza Udaini Ajrakha Khaira 
Toli, District Patna, executed by Musammat 
Bibi Wazirunnessa, the proprietress of 
the said share, in order to secure the 
payment of a debt of Rs. 20,000 due to 
the plaintiff from the said exeoutabt Wa- 
zirunnessa. 

The mortgage-bond was not produced 
im the lower Courts. A certified copy 
Has been shown to us by the appellant, 
which shows that the plaintiff was to 
appropriate Rs. 1,500, the rent fixed of the 
village, towards the interest of Rs. 20,000 
zarpeshgt year by year, and concludes with 
the words: “I have mortgaged and made 
security and liable (makful, makbuz wa pa- 
band) the thica property for Rs. 20, COO, the 
zarpeshgi money aforesaid, up to the payment 
of full zarpeshgz.” 


The plaintiff ig thus a mortgagee of 
the share belonging to Wazirunnessa in 
respect of which the rentisclaimed. This 
share has been described in the mortgage 
bond as lakhiraj or revénue-free pro- 
perty. No #ouzt number has been men- 
tioned in. the bond, but in the plaint. 
paragraph 1, it is stated that the  /fouzi 
number is 68. 


The plaintiff alleged in the plaint that 
her name was registered’ in Register D as 
djaradar in respect of the share and that 
she is in possession of the same. Tt has 
however, been held. that..a8 a. matter. of 
fact her. name is:.not, registered. . She 
took .several adjournmen i8 to produce. .a 
certified copy of,an extract from Register D 
but she did not produce. it,.and then admitted: 
through her Vakil that aha was not registered 
and contended that the law does not, require 
her name to be so registered, 


586, 
PERTAP MARTON U, BEOHAN KUGL, 


.'Revenue-free property ’ has been defined 

in clause lO of section 2.of Act VII of 1876, 
Land Registration Act, to mean “ any land 
not subject to the payment of land revenue 
which is included under one entry in any 
part of the general register of revenue- 
free lands.” Under section 4 of that | 
Act the Collector of every District is 
required to prepare and keep up the following 
registers : — 

- A, a general register of 
lands; 

B, a general register of revenue-free lands; 

C a mouzavar register of all lands revenue- 
paying and revenue-free; 

D, an intermediate . register of changes 
affecting entries inthe general and mouzavar 
Registers. 

' The property in question being revenue- 
free would have an entry in Registers 
. B and C. The plaint shows that it has a 
iouzi number assigned to it, namely No. 
68. The presumption, therefore, is that it 
has an entry in the Collector’s Registers B 


revenue-paying 


and C. The contention of the respondent 
that there is no entry relating to the 
property in question in those registers 


is not tenable in fase of the admission 
in the plaint, there being no evidence to the 
contrary. 

Section 38 of thè Act enacts as follows:— 

" Every proprietor of an estate or revenue- 
free property or of any interest therein, 
respectively, being in possession of such 
estate, property. or interest at the com- 
mencement of this Act; 

every joint proprietor of an estate or revenue- 


free property being in charge of such estate ' 


or property or of any interest there. 
in, respeotively, on behalf of the other 
proprietors thereof, at the commencement of 
this Act 

and every person being manager of an 
estate or reyenue-free property, or of any in- 
terest therein, respectively, on behalf of a 
proprietor apa at the commencement of 
thia Act, 


` shall, if his name and the character 
and extent of his interest have not already 
been registered, make application in the 
manner hereinafter provided for the registra- 
tion of his name and of the character and 
extent of his interest as such proprietor 
or manager to the Collector of the District 
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or property, 


i191? 


on the general register of which such 
estate or property is borne, or to any 
other officer who may have been empowered 
by the Collector to receive such application 
within such time as the Lieutenant- Governor 
_ may fix as hereinafter provided”. . 

Section 42 of the Act enacts as follows:— 

"Every person succeeding, after the com- 

mencement of this Act, to any proprietary 
rightin any estata or revenue-free property, 
whether by purchase, inheritance, gift or 
otherwise: 

every 


joint proprietor of an estate 


.or reyenue-free property assuming charge 


after such commencement of “such estate 
or of any interest therein 
respectively, on behalf of the other gengira kone 
thereof; 

and every personassuming re after gas 
commencement of any estate or revenue-free 
property, or ofany interest therein respec- 
tively, as mánager, 

shall, witkin six months from the date: 
of such succession or assumption of 
charge, make application in the manner 
hereinafter provided to the Collector of the 
District on the general register of which 
such estate or property is borne, orto any 
other officer who may have been empowered 
by such Collector to receive such applications, 
for registration of his name and of the: 
character and extent of his interest as snch 
proprietor or manager," 
“Under these two sections the proprietor 
of the revenue-free property in question 
is required to have his name registered. 
Musammat Wazirunnessa being the proprie- 
tress of the revenue-free property must have, 
therefore, her name registered in the Collec- 
tor’s register. These sections have nothing 
to do with a mortgagee of an estate or a 
revenue-free -property. The section that re- 
lates to the registration of a mortgagee is seo- 
tion 44 of the Act which runs as follows:— 


"Every person who holds a mortgage of 
any proprietary right in any estate may 
apply to the Collector for registration of his 
name as such mortgagee, and of the interest 
in respeot of which he is such mortgagee, 
and in such application shall specify whe- 
‘ther he or the mortgagor is in possession. 
-On receipt of such application the Collec- 
tor shall proceed, as far as possible, according 
io the manner hereinafter prescribed in 
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respect of. applications for registration as 
proprietor.” i 

The word ‘estate’ mentioned in section 44 
has: been defined in clause 2 of section 3 
of the Act to mean (a) any land subject 
to the payment of land revenue, either 
immediately or prospectively, for the .dis- 
charge:-of which a separate engagement 
has been entered into with Government; (b) 
any land which is enteredon the revenue 
roli as separately assessed with land re- 
venue.......,..; (c) any land being the pro- 
perty of Government of which the Board 
shall have directed a separate entry on 
the general register hereinafter mentioned... 

” 


‘Estate’, therefore, means and includes 
revenue-paying lands, and not revenne- 
frée lands which have been defined in clause 
10 of section 3 already adverted to. There- 
fore, section 44 bas no application to a 
‘reyenue-free property. There is no other 
section’ which expressly requires a mortgagee 
of a revénne-free property to have his 
name registered in the Collector's register. 
Section 52 of the Aot prescribes the pro- 
cedure for the enquiry and the order to 
be made by the Collector on applications 
for registration of names either as proprietor 
or as mortgagee. This section refers to 
applications under sections 38, 42 and 44 of 
the Act. In case of an application by a 
proprietor, joint proprietor, or manager, of 
a revenue-paying estate or a revenne-free 
property under section 35, the Collector 
will enquire into possession of the appli- 
cant,’ and under section 42 the Collector 
shall enquire into the succession or transfer 
and as to possession in accordance with the 
alleged succession or transfer. The section 
further goes on to say that on being 
satisfied of possession of the applicant under 
section 38 and of succession or transfer 
eognpled with possession under sevtion 42, 
and not otherwise, “the Collector shall order 
the name of the applicant to be registered 
in the proper registers as' proprietor or 
manager of the said estate . or reyenue-free 
property or interest therein.” So far the 
section does not relate to the registration 
of mortgages. Then follows the proviso to 
the section which relates to mortgagees: — 
“Provided that any person to whom any 
proprietary right in an state has been 
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mortgaged may be registered as mortgagee 
whether he be in actual possession or other- 
wise," . 
: Mark the word ‘estate’ in the section. 
Revenue-free property’ has not been men- 
tioned in the proviso, nor in section 44. 
It, therefore, follows that whereas the Act 
provides for the registration of a proprietor 
of a revenue-free property, it does not 
provide for the registration of a mortgagee 
of 2 revenue-free property. Tho changes 
affecting entries of a revenue-free property 
so far as they relate to proprietors of such 
property, are noted in the intermediate re. 
gister ealled Register "D" of the Collector. 
It may be that ihe Legislature intended 
that only proprietors’ or managers of & 
revenue free property under sections 38 
and 42 of the Ast shonld be registered 
and not mortgagees of such pro- 
perties. The reason for this intention may 
possibly be that as no revenue is payable 
for revenue-free properties, thera is no 
necessity of requiring the mortgagees’ name 
to be registered. Be that as it may, we 
have to construe the Act as it is, and we 
find as a matter of fact that there is no 
provision for the registration of a mortgagee 
of a revenue-free property in the Act. 
Section 78 of the Act runs as follows:— 

. "No person shall be bound to pay rent 


‘to any person olaiming such rent ag pro- 


prietor or manager of an estate or revenue- 
free property in respect of which he is 
required by this Act to cause his name 
to be registered, or as mortgagee, unless 
the name of such claimant shall have been 
registered under this Act.” It is not neces. 
sary to quote the second clause of this seo. 
tion. 


No doubt a person is not bound to pay 
rent to a mortgagee unless his name is 
registered, whether the registration be op- 
tional or not. The view of the Court below 
that section 78 of the Aot will not 
operate as a bar to a rent decree as the 
registration of a mortgagee is optional is, 
in my opinion, not correct. J am also 
of opinion that the learned District Judge is 
not correct when hg says that section 78 
should not apply where a tenant pleads 
payment and admits the relationship of 
landlord and a tenant; for it is well 
settled that there oan be no estoppel against 
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an act of the Legislature [ Vide; Abdul Aziz ve 
Kathu Mullick (1) and the authorities quoted 
thereunder.] But in order to apply - the 
‘statutory; bar of ‘section 78 to a mortgagee, 
claiming rent, there ‘must be ‘a provision 


in. the Act: for the. registration of his name 


as’ mortgages.. The words in. the ‘first 
clause of -the ‘section, “unless the name 
of.sueh: claimant-shall have been regis- 
tered under this .Ast;” are important to show 
that the -registration. of the name’ must ba: 
under the Act. i: ] gas ] 
"Tf there is “no: ? provision, ia the ‘Act for 
ilie registration ' "ob the. mortgagee of & 
revenue-free property; I, do not think that 
the -section will operate ang bar’ to a suit 
by the inorbgagee of a revenue-free pro- 
perty. - The corresponding ‘section 60 of 
the Bengal ‘Tenancy -Act, which debars 
the: person liable for the’ rent from plead- 
ing, in defence to the claim of the person 
registered- under the Land’ Registration 
Act, that the rent is due to any. third 
person ` aè nlso the words “the person 
registered under the Land Registration 
Act”, as I said above, imply that there 
must be a provision in the Land Regis- 
tration ` Act ‘for the registration of a 
niortgagée of a revenue-free property before 
his claim: for rent can be rejected on 


the ground’ that hisname is not registered | 


under the Land Registration Act. lt is 
settled by decisions that a lessee or an 
4jaradar is entitled to recover rent although 
his name is not registered under the Land 
Regisiration ` Aet,' the principle being 
that he-is not required under the Act to be 
registered. Same principle should apply, to 
my mind, to the case-of a mortgagee of a 


revenue free property, as heis not required: 


by the Act to have his name regis- 
m tbis view of the ‘matter I think that 
the plaintiff's , suit cannot be dismissed on 
the ground | that her name is not „registered, 
a8. a.. . mcrtgageo. of. the revenue-free pro-, 
perty. ain. respect . of, which the rent hag 
heen claimed by her and I would dismiss 
the appeal. - My. learned | brother, however, 
desires , that, ihe question, whether . the pro- 


perty? in, ‘guit wae, & nega -free PUN or an 


NT a “Ina. ns. dms 580. 512, at P. 614: 13, e. L 
J, 698, ; S 
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estate, desided. by tho “Court 


below. I agree to the order of remand made. 


by niy-l&àtned brother.- 
Morter, J.—This second . 
oui of. a suit -fór ‘rent - 
property- which is deseribed in the plaint 
a8.& share in Mauza "Udaint- 
Khaira Toli, bearing touzi No. 68.7 
been admitfed':in argument before us that 


ihe plaintiff is an usufructuary mortgagee’ 


by a mortgage pattah, dated. the 29th 
November .1893, and that although the 
term of the mortgage expired in 1810 Fasli, 
she is stil in possession as the mortgage 
money has not been paid, 


poem 
in respect’ of a’ 


Ajrakha- 
It “has: 


The only point- 


argued before us is whether the tenant. 


is entitled by reason of section 78, Laud 
Registration Act; Aot VII (B. G. ) of 1876, 
to refuse payment of rent on the ground that 


the’ plaintiff, being a mortgagee Was boung to- 


have her name registered i in the Collector’ 8 


books. 


‘Although the point is not free from diff- i 


oulty and although thedefinition of proprietor 
in the Act might favour the view that a mort- 
gagee also is included in the defi nition and is, 
therefore, required under section 42 of the 
Act to register himself upon the exeeution of 
the mortgage, still the preamble of the Aat, 


read with section 44 and section 52, would . 


Seem to indicate that itis only the mortgagee 


of an estate, as‘ defined in the Act, that is. 


bound to register himself before he ean sue 
for rent, l&may: “be that section 44 concerned 
itself with mortgagees of revenue-paying 
estates, whether in possession or not, for the, 
reason fhat the interest of such mortgagees 


passed at a sale for. arrears of Government . 


revenue, 
my learned colleague that the disqualification 


However that may be, I agree. with | 


plaeed by seotion 78 does not extend to re- ; 
venne-frep properties or other lakķhiřaj pro- 


perties. 


-I-am not satisfied, Büsóven that: we’ have: 


sufficient materials. before us'for - determining * 
whether the property in. suit is an: estate or- 


not, 


The judgment of the lower Appellate - 


Court will be set aside and:the ease wil be - 
remanded ta him.-for te hearing. If the:de-- 


fendants:can show, the onus being upon them : 


as they ‘plead: a. statutory. bar, that tbe pro-- 
perty.is an estate: withiti the: meaning of the: 
Act, then.: : they: will: sucaeed. 2 Theré-is ng 


qu-stion.of any written contradt “which takes. 


Y 


n 


va. 2 
“SARUP LAL 9. LALA. 


the case out of. section 78, and this point, 
nates will not be ‘opened, : 
-Costs will abide the result. 

y ; , Casg remanded. 
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us “ALLAHABAD. HIGH COURT.: 
= FULL BENCH. 
; Seconp Orvis Arrear No.. 1399 or 1915. 
JL July 16, 1917. 
Present: —Sir George Knox, Kr., Acting .. 
v- Chief Justice, Justice Sir P. C. ‘Banerji, 
Kr., and Mr. Justice Tudball. 

SARUP L AL DeF2NpANT— ÁPPELLANT 
' 4 versus EA 
LALA AND. OTHERS— PLAINTES — " 

É RESPONDENTS. 

U. P. Land Revenue Act (IIT of 1901), s. 118—Parti- 
lion—Land occupied by dwelling-house in possession of 
one co-sharer allotted to another co-sharer—Ground rent, 
failure to assess, effect of —Presumption. 

Where a partition has been effected and the site of 
the house of one co-sharer has been allotted to the 
share of another co-sharer, the presumption under 
section 118 of the U. P. Land -Revenue Act is that 
the owner of the house is to retain possession of: the 
louse; and the mere. fact that ground rent was 
not assessed cannot deprive the owner of the house 
of his right to it. - Lp. 590, col.1.]. 

In the absence of any evidence to the contrary 
tlie presumption will be that the law was complied 
with [p. 690, col. 1]  .. 7} 


-Nandan Pat Tewari v. Radha Keshun Kabwar, 5 Ind. 


Cas. 664, distinguished, 
Iswar Pürshad v. Jagar nath, A. W. N. < (1908) 194, 


rêlied upon. ` 

Second appeal from a- dis of. the 
District Judge, Meerut, confirming that of 
ihe Munsif. 

FACTS appear sufficiently: from the fol- 
lowing. Order of Reference to .& Division 
Bench passed by. : 

‘Rapique, -J -J,—The parties to. this appeal 
are: co-sharers.:” The‘ dispute relates to. a 
plot ‘ of land on’ which: & housé. stands and 
which ‘at. the. time" of partition in 1908 
was allotted’ to the shate of the vendor 
of ‘the ` defendant. ; The plaintiffs-respond- 
ents instituted” the “suit out of which this 


appeal has, arisen. for recovery óf ‘posses: `: 


sion, of, ‘the house,, on thé allegation that, 
they. had heen „wrongfully dispossessed from, 
“it, by the defendant-appallant: sómetime-in 
January” 1915. ‘The latter resisted- thoshit 
on the ground, among. others, that the plot 
on which: the. house’ "stands: had . been 
‘slotted to his vendor‘and - that the plaintiffs- 
poepondents having : failed pa “take. cas 
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under section 118- of the Revenue Act, 
they could not claim the house, ‘The frst 
Court degreed the claim and on, appeal its ' 
decree was affirmed, ‘The main contention 
on behalf of the defendant- appellant, in this 
appeal is that the „respondents having 
failed to take steps under section 118 of 
the Revenue Act, they are not entitled to 
the house in suit. For the appellant reli- 
ance is placed upon; Nandan Pat Tewari 
v. Radha Keshun Kalirar (1) For the re- 
spondents reliance is placed upon Twsar 
"Parshad v. Jagarnath Singh (2) and Ashiq 
Husain v, Muhammad Jan (3). According 
to -the contention of the parties there „is 
apparently. some difference in the case-law 
upon the subject. Moreover, it is suggested . 
that the case is likely to “go in Letters 
Patent, Appeal, Considering the, oirciin- 
stances of the case, I think ib advisable 
to direct that this case’ be laid before . D 


Beneh of two Judges for’ disposal, j Pa 





" On the case coming. on for hearing before 
a - Division Bench the toli wang ‘order was 

TovBALL-AND RAFIQUE, J J. dn view of the 
fact that the decisions of this High Couit 
have been by no means uniform, and that 
there is a decision of a. Bench of this 
Court of two Judges reportéd as Nandan Pat 
Radha Keshun-Kalwar a), with 
which we find it very difficult, if not i impossi- 
_ble, to agree, wae think that this é ease should 
be referred to a larger Bench. We, therefore 
direct that the record be laid before the Chief 
Justice for orders. 





On thé case coming on for hearing before 
a,-Full Bench, after, hearing Mr. S. D. Sinha, 
for the Appellant, and Mr. A. H. 0. Hamilton, ' 
for the Respondents, their Lord ships delivered 
Bs following 

. JUDGMENT, 

BANERJI, J.—This appeal arises ouf. of a 
‘suit brought by the. plaintiffs" far. posses- 
sion.of a house. The house stood on ‘a 
plot. of:land, which. under a partition which 
‘took: place between the. ‘defendants 'and the 
predecessors- -in-title of the ' plaintiffs ` was 
allotted. to the. share” of the. former. qe 
. (1) 5, Ind. Gas. GBA a : 
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‘defendants dispossessed the plaintiffs from 
. the house and thereupon the present suit 
was brought for recovery of possession of 
the house. The Court of first instance 
decreed the claim and that decree was 
`- affirmed by the lower Appellate Court. The 
defendants have preferred this appeal and 
their contention is that under section 118 
of the Land Revenue Act the plaintiffs 
are not entitled to recover possession, inas: 
much as they did not get rent assessed 
on the site at the time of the partition. 
In my judgment the provisions’ of section 
118, so far from supporting the contention 
of the defendants-appellants, are against 


them. That section ‘provides that, "if, in. 


making a partition, it is necessary fo in- 
ilude in the “portion allotted to one co- 
Sharer the land occupied by a awelling- 
house or other building in the possession 
‘of another .co-sharer, the latter shall be 
allowed to retain it with the buildings 
thereon, -on condition of his paying for it 
a reasonable ground rent to the oo-sharer 
‘in whose portion it may be included. Tha 
limits, of such land and the rent to be 
paid for it shall be fixed. by the Collec- 
‘tor.’ It is clear from these provisions 
that if the site of a house occupied by a 
‘co-sharer be allotted to the share: of another 
co-sharer, that faot alone would not de- 
prive the owner'of the house from retain- 
‘ing it with ‘the building thereon. His 
liability would be to pay rent for the site 
‘on which’ the ‘building stands. The pre- 
sumption would be that where a partition 
‘has heen effected and the site of the house 
of one co- -Bharer has been allotted to the 
Share of another co-sharer, the owner of 
the house is to retain possession of the 
house. In the present case the same pre- 
sumption arises. The mere fact that rent 
was not assessed cannot deprive the owner 
of the house of his right to it. There is 
‘nothing to show that the house was ‘not 
reserved to the  plaintiffs-respondents. 
the absence of any evidence to the contrary 
the presumption will be that the law was 
complied with. Therefore, the plaintiffs are 
the owners of the house in dispute and 
‘the defendants have no right to dispossess 
them. Reliance has been placed on a de- 
cision of a Benoh of this Court in Nandan 
Pat Téwart v. Radha Keshun Kalwar (1), 
to which I was & party. I think the 


In: 


facts of that case are distinguishable"Eromi. 
those of the present. In that case there 
seems to have been a clear non-reservation 
of the ownership of the house and further 
more the building had been demolished 
when the appeal was decided. The case 
of Iswar Parshad v. Jagarnath Singh (2) 
seems to be more in point, . In my judg- 
ment the decree of the lower Appellate 
Court is right and I would dismiss this 
appeal. 

Knox, Ac. C. J.—I agree and have nothing 
further to add. ' 

TUDBALL, J.—I agree. 

BY THE Counr. —The order of the Court 
is that the appeal be dismissed with costs. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
RuLE Nes? No. 8 or 1917. 
April 26, 1917. ‘ 
Present: -—Justice Sir Asutosh Mookerjee, Kn, 
and Mr. Justice Walmsley. 
KUNJO BEHARI BARDHANC-— PrAINTIEE 
—-PETITIONER 
É versus 
` GOSTO BEHARI BARDHAN OF 
RAMKRISHNAPUR—DEFENDANT— 
Opposite PARTY. 

Provincial Small Cause Courts Act (IX of 1887), Sch, 
lI, Arts. 15, 24—Specific performance of award, suit to 
enforce, whether cognisable by Small Cause Court — 
Award, part of, whether can be specifically enforced, 

‘A suit to enforce an award is in essence s suit 
for specific performance of a contract, and is not, 
therein, cognisable by a Court of Small Causes. [p. 
592, col, 2. 

Artisles 15 and 24 of the Second Schedule to 
the Provincial Small Cause Courts Act should be read 
together. [p. 592, col, 2.] . > 

A plaintiff who "has nob carried out what he was 
directed to perform under an award cannot’ sue to 
enforce that part of tha award which is favourable 
to him. [ p. 692, col, 2.] 

Rule against the order of the Judge. of the 
Small Cause Court, Howrah. . 

FACTS, appear from the judgment. 

Baba Haradhan Ohatterjee, for the Petitioner, 
—The learned Small Cause Court Judge was 
wrong in dismissing thesuitonthe ground that 


* 
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the suit:is not maintainable under the Sedond 
Schedule to the Provincial Small Cause Courts 
Act and that there oan be no piecemeal en- 
forcement of an award. 

As regards the maintainability of the suit, 
my submission ia that the suit as framed does 
not come within the purview of the Second 
Schedule. Article 24 of the Second Schedule 
excludes from the jurisdiction of the Courts 
of Small Causes suits to contest an award. 
The present suit is one to recover money‘ due 
under an award, and a suit of this description 
has not been excluded from the cognizance 
of a Court of Small Causes. A suit to 
contest an gward does not include a suit 
to enforce an award, so a suit io enforce an 
award is coguizable in & Court of Small 
Causes. The cases of Sukar Hajam v. Ali Mo- 
hammad (1) and of Simson v. McMaster (2) 
supportithe petitioner's case. As regards the 
question whether the award can be enforced 
piecemeal, the defendant cannot deny his 
liability to pay the money due under the 
award, until he oan satisfy the Court-that 
the plaintiff has ever showed his unwillingness 
to perform what he is bound to do. 

Mr. D. N. ‘Bose (with him Babu Gour Mohun 
Dutt), for the Opposite Party,— The points for 
decision are: (1) whether the Small Cause 
Court can take cognizance of this suit, and 
(2) whether the plaintiff is entitled to en: 
force an award piecemeal, če., only that 
part of the award which is favourable to him. 

As regards the frst point- my submission is 
that having regard to the provisions of Article 
15 and Article 24 of the Second Schedule the 
‘suit is not maintainable in a Court of Small 
Causes. A suit for enforcement of an award 
is in effect a suit for specific performance of 
a conbract, for an award is after all an agree- 
ment between, the parties. See  Bhajahart 
Saha. Bantkya v. Behary Lal Basak (8). 
The suit is’ also excluded from the 
jurisdiction of a Court of Small Causes by 
Article 24. How can the Small Cause Court, 
which can neither entertain any objection 
nor decide any question as to the validity or 
binding force of an award, be competent to 
enfcrce the terms of an award? If that were 
so, the position would obviously be anoma- 
lous. Therefore, on a proper interpretation 


- 


Ind. Cas. 826. 
M. 844; 4 Ind, Deo. (x. s.) 952. 
C. 881; 4 C, L. J. 162. 


of Articles 15 and 24, the suit cannot be en- 
tertained in a Court: of Small Causes. These 
points were not at all taken into considera- 
tion in Sukar Hdjam v. Ali Mohammad (1) or 


“Simeon v. McMaster (2), 


JUDGMENT.—We are invited in this 
Rule to seb aside a deoree of dismissal made 
by the Judge of a Court of Small Causes in 
& suib for recovery of money due under an 
award. The petitioner and the opposite 
party are brothers. On the 24th September 
1912, the petitioner instituted.a suit against 
his brother for contribution, in respect of 
sums alleged to have been paid as muni- 
cipal rates on account of joint properties. 
During the pendency of this suit, the parties 
agreed to refer the masters in dispute to 
arbitrators. On the 14th March 1913 they 
filed their submission in Court, whereby three 
men were nominated arbitrators to settle all 
disputes between them as regards their joint 


. properties and to effect a partition thereof. 


On the 30th June 1913 the arbitrators made 


: an elaborate award, which contained a scheme 


for division of the joint properties, and gave 
directions for payment of sums of money by 
one of the parties to the other. On the l4th 
July 1913 the Court proceeded to makea 
desree cn the basis of the award, to tha 
effect that the suit be dismissed in accordance 
therewith. There was also a clause that the 
award be treated as part of the decree, but 
it is plain that the Court did not enforcà 
the terms relating to immoveable property 
beyond its jurisdiction. The true effect of 
the order was that the award was recited in 
the decree, which thereupon became judicial 
evidence of its terms. Onthe 23rd Juna 
1916 the petitioner instituted the present 
suit in the Court of Small Causes for recovery 
of asrmof money from the defendant in 
accordance with the award, Objection was 
forthwith taken that the award could not 
be, enforced piecemeal. The Small Cause Court 
Judge has dismissed the suit and we are now 
invited to hold that his view is erroneous in law. 

The frst question for consideration is, 
whether a suit of this deseription for enfooo- 


'ment of an award is cognizable ina Court 


‘of Small Causes. The petitioner has argued, 


‘on the authority of the decisions in Simson 


v. McMaster (2) and Sukar Hajam v. Ali 


Mohammad (1), that the answer should be in 


the affirmative; but we are not prepared to 
acaept this contention as sound in principle, 
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The Second Schedule to the Small Cause 
,Courts Act specifies the classes of suits which 
„are, excluded from the cognizance of a Court 
of: Small Causes. Article 15 and Article 24 
‘exclude respectively , suits for ‘Specific per~ 
formance. of contracts and suits to contest 
‘awards, The _ petitioner argues that as 
Article 24 excludes specifically a suit to con- 
test an award, the implication is that a suit 
to enforce an award ia cognizable by a Court 
.of Small Causes. We are of opinion that 
this contention. is not well founded, because 
a sunit to enforce'an award is in essence a 
suit for specific performance of:a contract. 

"The nature of an award of -arbitrators 
‘which has not been enforced judicially was 
explained by this Court in the case of Bhaja- 
„hari Saha Banikya -v. Behari Lal Basak (3). 
A suit for specific performance of an award is 
in essence a suit for specific performance of a 
contract, for as the parties have contrasted to 
do what the arbitrator should direst, when the 
‘latter, has given his.decision, the award may 
be, considered in equity as an agreement by the 
parties, on the terms set.ont by him and may 
be enforced against- a party as his own 
agreement. This view is supported by the 
opinion of Lord Eldon,’ L. C., in Wood v. 
‘Griffith (4): “Thata-bill will lie for specific 
performance of..an award is clear, because 
the award supposes an agreement betwaen the 
parties, and contains no more than the terms 
of, that agreement ascertained bya third 
‘person; and then the bill oalls only as 
-Specifie performance of an agreement. 
another, shape,” Thus when X and -¥ silet 
matters in dispute between them to the 
arbitration .of A and agree to abide by his 
decision as. 8000 as the award: ‘has been given, 
‘there is a contract (between. the parties to 
abide by its terme, in other words, from that 
moment, there is an agreement between the 
parties that their rights and liabilities 
would be regulated bg: the ‘terms previously 
ascertained by. the arbitrator, , lf,in these 
circumstances, one of .the parties asoka? en- 
fortement of the terms of the award, he seeks 
‘in reality , the ` enforcement, of. a contract 
‘between . the- parties., if, this view were not 
taken, ‘the position would be obviously. ‘ana 

malous. ,” A briogs:a suit against B to enforce 
Ht. svo: cmo Wool 7-3 Ey * MCN “7 

- (4) (1818) 1 Swatisi 43 atp, 54; iis cti 34; 36 

di B. 20; 1835. R, 18, an i 
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an award. ‘According . to. the petitioner 
the suit is cognizable in a Court of Small 
Causes, although .B may contest the validity 
of the award and urge. that it was made 
under circumstances which render its enforce- 
‘ment impossible in a Court of Justice. On 
the other hand, if B somes. into Court first 
and sues to contest the award, the suit -ia 
admittedly not cognizable by a Court of Small 
Causes. This shows clearly that Articles 15 
and 24 should be read together and if they 
are 80 interpreted, a suit for enforcement of 
an award is excluded from the cognizinse 
of a Court of Smal] Causes because ib is in 
its essence a'suit for specific performance of 
a contract. , We are not unmindful that.a 
contrary. view was taken in, the cases .of 
Simson v. McMaster (2), Chimandas vw. 
Manghoomal Hemraj (5) and Sukar Hajam., y. 
Ali Mohammad (1), where, however, the ques; 
tion. does not appear to have been fully argued 
|n its various aspects. We hold according- 
Jy that this suit „was not: maintainable: in a 
Court of Small Causes. . We are further of 
opinion that tbe suit as framed: must fail 
on the merits, The plaintiff seeks 1 in essence 
to enforce a "part of an award", in fact that 
part alone which is favourable to him. He 
has not carried: out what he is direeted..to 
perform under the award, whioh eannot he 
enforced in its entirety in a. Small, Cause 
Court, as it involves. the partition « of immoye- 
able , ‘property. In such circumstances, the 
plaintiff should not be allowed to proceed 


with the suit and obtain relief. against ihe 


defendant, thereby to compel the latéer-to 
‘bring another suitina Court of competent 
jurisdiction to enforce the award a0, far, as 
it benefits him. . 

The result is that. this Rule is: dian 
with costs—one: 'gold mohur, . i 
Rule. disharged 
‘ (5) jo Ind. Cag. “868, 6 8. L, B. 85., a 
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-LOWER BURMA CHIEF COURT. 
Civit Revision No. 71 or 1917. 
May 25; 1917. 
Present:—Mr. Justice Parlett. 
IYAVOO RAJA-—APPLICANT 
versus 

THAYAMMAL— RESPONDENT. - 
ı Criminal Procedure Code (Act V of 1898), s. 195 
(6), (7)—Principal Court of original jurisdiction, what 
is—District Judge, Court of—Sanction to prosecute 
‘confirmed by Appellute Court—Appeal, second, whether 
«dies —Civil Procedure Code (Act V of 1908), s. 316— 
Revision. 

In Burma a District Court has jurisdiction to hear 
and determine any suit or original proceeding with- 
‘out restriction as regards value, and is the principal 

Oourt of original jurisdiction within the meaning of 
„section 195 (7). (aì of the Criminal Procedure Code. 

Where a First Appellate Court confirms & sanction 
‘granted by the lower Court, no secend appeal lies 
‘against the order'of'the First Appellate Court. The 
«only remedy ofthe aggrieved'party is'to apply for 
.revision under section 115 .of -the Civil - Procedure 
Code. 


ORDER.—The Additional Judge of the 
'SmallCguseCourt, Moulmein, granted sanction 
‘for thé prosecution of the petitioner for 
perjury. “He appealed to the District Court, 
'whieh dismissed the appeal. He now applies 
‘to this Court in ‘revision. He raises the 
‘pointthat he ought to have filed his appeal 
‘in the Divisional Court and. that the District 
Court was without jurisdiction to decide it. 
Under section 195 (7) (c), Criminal Procedure 
Code, the appeal lay to ‘the principal 
Court of original jurisdiction in Moulmein, 
He argues that under section 25 (d) of the 
Lower Burma Courts Act, that is ‘the Divi- 
‘sional Court. I disagree with this. It is 
true that the Divisional Court has jurisdic- 
tion under the Indian Divorce Act which the 
District Court has not, but otherwise the Dis- 
trict Court has jurisdiction to hear and deter- 
mine any suit or original proceeding without 
restriction as regards the value, and is in 
my opinion the principal Court of original 
jurisdiction within the meaning of section 
195 (7) (c). It is next urged, on the strength of 
Muthuswami Mudali v. Veent Chetti (1), that 
an appeal lies from the District Court’s’ 
order by reason of section 195 (6) of the Civil 
Procedure Code. If so, however, it would, lie 
not to this Court but to the Divisional Court, 
' by virtue of section 195 (7) (a), Criminal 
Procedure Code, read with section 28 (1) (c) 


(1) 80 M. 832; 2 M.L T. 239; 6 Cr. L, J. 102. 
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of the Lower Burma Courts Act [see Mg. San 


' Doky. Ma U Zon (2)]. But even assuming that 


a secondappeal would lietif the First-Appellate 
Court revoked the sanction, such revoca- 
tion amounting under the Madras ruling to 
a refusal, even that ruling does not decide 
that a second appeal could lie where, as 
here, the First: Appellate Court has con- 
firmed a sanction granted by the Court 
below. I feel no dotbt whatever that 
petitioner in this case has no further remedy 
unless he can obtain revision under section 
115, Civil Procedure Code. I have already 
held that the District Court had jurisdiction. 


“It is urged that the sanction is illegal, as 


it was not based on evidence. It is true that 


the deciding factor appears to have been 


an expert’s opinion, not stated on oath nor 
subjected to cross-examination, and which it 
is doubtful was ever properly in evidence 
It is, however, clear that there was 
other evidence on which the decision could 
be based, namely, the plaintiff? sworn 
testimony that the petitioner signed the 
pro-note in question and affixed his thumb 
impression thereto: the alleged perjury 
consisted of petitioner's denial that he had 
signed this pro-note and affixed his thumb 
impression. In my opinion there is no 
ground for interference in revision and I 
dismiss the application. 
Application dismissed. 


(2) L. B. R. (1893-1900), 529; 





PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No. 450 or 1916. 
May 2, 1917. 
Present:—Mr. Justice Shadi Lal and 
d Mr. Justice LeRossignol. 
EMPEROR-— APPELLANT 
versus 


'DALLI—HRESPONDENT. 
Opium Act (I of 1878), s. 9— Possession, illegal, of 
apium — Possession by licensee at place diferent from 


, where shop situate. 


The quantity of opium which may bo in the posses. 
sion of any person is determined by the rules 
issped by Government under the powers conferred by 
section 5 of the Opium Act, aud rulo No. 18 covors the 
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case of a retail vendor of opium. The effect of that 
rüle i is that a person licensed to sell opium in retail 
may‘ possess any quantity of opium subject to 
the conditions of his license, subject also to the 
condition that‘he shall have obtained the opium in 
a certain specified manner from certain sources. 
Acoused who held a license for retail vend of 
opium at K.,& station ten miles distant from station 
A. Was captured at A.witha oertain quantity of 
opium in his possession, and -was sentenced under 
section 9 (c) of the Opium Act; 
Held, that as the possession of the accused was not 
contrary to the terms of his license, he was nob 
guilty of any offence under the Opium -Act. : 


Appeal from the order of the Sessions 
Judge, Amritsar, dated the 13th April 1916. 

Mr, Saunders, for the Appellant, 

My, Datip Singh, for the Respondent. 

JUDGMENT.—The respondent in this 
case was captured upon the railway platform 
at Amritsar with 11 seers 9 chataks of opium 
in his possession, and the First Court 
sentenced him under section.:9 (c) of the 
Opium Act to suffer rigorous imprisonment 
&nd' to pay a fine. The respondent appealed 
to the Sessions Judge, who found in con- 
currence with the First Courtthat the respond- 
ent had been captured onthe Amritsar 
platfurm whilst in possession of 11 seers 9 
chatakas of opium, but he concluded by 
acquitting the respondent on the ground that 
the respondent held a license for retail vend 
of opium at Kathu Nangal, which is a station 
some ten miles distanf!'from Amritsar, and 
tliat his possession of the opium was lawful. 

From that order of acquittal the Crown has 
appealed to this Court; but.after hearing 
Mr. Saunders for the Crown we find that 
the appeal must be dismissed. The quantity 
of opium which may be in the possession of 
. any person is determined by the rules issued 
by Government under the powers conferred 
by section 5 of the Act, and rule No, 18 


covers the case of a retail vendor of opium. - 


The effect of that rule is that a person 
licensed to sell opium in retail may possess 
any quantity of opium subject to the con- 
ditions of his license, subject also to the 
condition’ that he shall have obtained the 
opium ina certain specified manner from 
certain sources. In this case there is no 
suggestion whatever that the opium which 
“was found in the respondent’s possession 
was obtained by him from any improper 
source, so that the only point which is 
pressed before us is whether, as contended by 
Mr, Saunders for the Crown, the possession 
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. by the respondent of thig quantity of opium at 
the Amritsar . station was in contravention 
of the conditions of his license, although 
admittedly the possession of the same quantity 
by him at his shop in Kathu Nangal would 
have been perfectly unobjectionable. Reli- - 
ance is placed on the Financial Commis- 
sioner’s Notification No. 153, dated the 12th 
July 1913. By that Notification the Financial 
Commissioner directed that. certain amend- 
ments should be made in the form of license 
granted to retail vedors of opium. Unfortu- 
nately for the Crown the ' amendments 
notified in 1913 were not embodied in the 
lieense which was issued to the respondent 
in 1915. By oversight or carelessness & 
lisense of the old pattern was issued to the 
respondent and his license by which alone 
his conduct is to ,be judged contains no 
restriction regardingJthe place in which or 
at which the opium. is to be possessed by 
him. : 
In short, the condition which should have 
been inserted in the respondent’s license is 
not present therein. Consequently, as the 
respondent’s guilt must be determined under 
rules 18 solely by refarence to the condi- 
tions of his license, the foundation on . which 
the Government appeal is based does not 
exist, and we, therefore, dismiss the appeal. 
eh he dr akeh 


PATNA HIGH COURT. 
CRIMINAL Revision No. 234 or 1917. 
July 8, 1917. ' 
Present;—Mr. Justice Chapman, ‘| 
BAU KISHEN GIR —PETITIONER 
" versus , 
EMPEROR-—OPPOSITE PARTY, à 
Penal Code (Act XLV of 1860), s. 197— Certificate — 
False statement made in application under Land Regis. 
tration Act, whether certificate—Bengal Land Registra- 
tion Act (VIIB. C. of 1816), whether requires certi. 
jicate, 
Accused made an application under the Land Begib- 
tration Act to get his name recorded in place of à 
woman whom he falsely stated te be dead: 
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Held, that he could not be prosecuted under 
section 197 of the Penal Code, for his statement 
in his application regarding the death of the woman 
was not a certificate within the meaning of 
section 197. 

There is no provision in the Land Registration 
Act requiring anything that can be called a 
certificate. . The Act merely requires that an 
application should be made and that in this 
application certain statements should be made. 


Criminal revision from an order of the 
Board of Revenue. 

Mr. G. C. Pal, for the Appellant. 

Mr. Hari B. Mukerji, for the Respondent. 


JUDGMENT.—In this case the petitioner 
is being prosecnted for an offence under 
section 197 ‘of the Indian Penal Code. Tt 
appears thaton the death of one Mohunt Sarjug 
Gir the petitioner applied for registration 
of his name in respect of the 
of Sarjug Gir and Sarjug Girs wife. 
. This application was in 1896. He again ap- 
plied.in 1901 and again in 1905, alleging that 
the widow of Sarjug Gir who had been living 
in Nepal was dead. In 1914 and 1915 the 
"widow appeared and applied to have her 
name-restored and obtained an order in her 
favour for sanction to prosecute the’ peti- 
tioner: for making false statements in his 
application in the years 1901 and 18065. 
-‘Simtltaneously the "petitioner instituted a 
.eivil" suit claiming the  lady's property. 
Sanction to prosecute was granted by the 
Deputy Collector and set aside in appeal 
` by the Commissioner and again granted by 
the  Hon'ble Member of the Board of 
Revenue. But the complaint was not in- 
stituted within the period of six months. 
Therefore, the complainant lady was not 
able to proceed under the sections -which 
are really applicable to the offence, the 
period of sanction having expired, and, 
having . expired, it cannot be extended. 
The complainant now wishes to apply under 


a section which is clearly not intended for ` 


a case of this kind. Section 197 provides 
- for punishment of persons who use or bign 
any certificate required by law to be given 
or signed or relating to any fact of which 
such certificate is by law admissible in 
evidence, knowing or believing that such 
certificate is false in any material point. 
There is no provision in the Land Registra- 
tion Act requiring anything that can be 
called a certificate. The Act merely requires 
that an application should be made and 
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that in this application certain statements 
should be made. For the purposes of the 
application in the present case if was 
necessary for the petitioner to say that 
this lady was dead, but it would be con- 
trary to the provisions of section : 197, 
Indian Penal Code, to say that the state- 
ments made in the application in the land 


- registration case are certificates which are 


required by law or which are under the law 
admissible. For this reason the application 
in revision succeeds. The proceedings against 
the petitioner are directed to be stayed. 
Revision accepted, 





PUNJAB CHIEF COURT. 
CniMINAL Revision No, 397 or 1917. 
April 26, 1917. 
Present:—Mr. Justice Shadi Lal and 
Mr. Justice {,eRossignol. ` 
MALLI AND OT3ERS—PETITIONERS : 
, a versus 
EMPEROR—Responpant, 


Criminal Procedure Code (Act V of 1898); ss. 89, 
537—-Absconder—Application for restoration of pro 
perty—Proclamation, defective —Attachment, illegal — 
Remedy—Revision—Chief Court, power of interference 
9j. 
T sued 89 of the Criminal Procedure Code applies 
to a case -where the validity of attachment pro: 
ceedings is challenged, and itis open toa person to 
prove that he was not absconding, that there was 
no publication at all of the proclamation or that the 
proclamation was defective, e.g., that it specified 
no date for his appearance. [p. 596, col. 1.] 

It cannot be said thata person aggrieved by an 
illegal attachment has no remedy except bya civil 
suit. The Chief Court has revisional powers of the 
widest scope which it would employ to annul such an 
attachment. [p. 596, col. 2. j as 2 

Where a proclamation under section 87, Criminal 
Procedure Code, is made and is read and published in 
the places where the absconders are most likely to 
hear of it, the mere omission .to affix a copy of it to 
the Court house, unless ib prejudices the absconders, 
is an irregularity curable by section 637 of the Oode. 
Lp. 596, col. 2.] f 

Revision from the order of the Sessions 


Judge, Shahpur, at Sargodha, dated the 18th 
December 1916. . 
^ Mr. Mukand Lal, for the Petitioners, 

The Government Advocate, for the He: 


spondent. ; 


un 
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JUDGMENT.—Petitioners are persona 
who in August 1915 committed an offence and 
absconded. 

Warrants for their arrest issued on 8th 
November 1915 and on 14th November 
1915 they were reported to be absconding. 
Proclamation and attachment of their 
moveable property were made in December 
1915 and in 
for restoration of their property which had 
not yet been sold. 

They admit that they absconded and the 
First Court dismissed the application. The 
matter was taken to the learned Sassions 
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Judge, who agreed with the Magistrate 
that the petitioners had failed to 
prove— . 
(1). That they had not absconded. i 
(2). Tbat they had had no notice of the 


proclamations. 

Before him it was further argued that 
the attachment was vitiated by the defects 
in the publication of the proclamation, and 
his finding ən this was that, though the 
proclamation had been publicly read inand 
affixed to, a conspicuous place in petitioners’ 
village, a copy had not been affixed in the 
Court house, and for this reason he held 
the proclamation and consequently the 
attachment to be invalid. 

- He did not, however, ‘grant the petitioners’ 

prayer, on the grouud that Mala Singh v. 
Emperor (1) was authority for holding that 
section 69 of the Code had noapplication 
to a case where the validity of the pro- 
elamation and attachment is challenged. 

With All respect, we are unable to accept 
the view that section 89 does not apply 
to & case where the validity of attachment 
proceedings is challenged, for surely it is 
open to & person to prove (1) that he was 
not  abseonding, (2) that there was no 
publication at all or that the proclamation 
was defective, e. g., thatit specified no date 
for his appearance. It is quite clear, how- 
ever, thut section 89 does not apply to this 
case, for the petitioners have quite failed 
to prove that. they did not abscond, have 
“in fact admitted that they did abscond, 

; The -property has not yet been sold, 
so that the attachment stage only has been 
reached. . 


(0 Bb Ind. Cas. 974; 40 P, W, R. 1916 Cr; 170 pli, 
J. 414; 46 P, lan B. 1917, 


August 1916 they applied ' 
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Can it be said that a person aggrieved 
by an illegal attachment has no remedy 
but by a civil action? 

Surely this Court has revisional powers 
of the widest scope which it would employ 
to annul such an attachment, . 

Abdullah v. Jitu (2), Mian Jan v. Abdul (3) 
are both cases in which sale had taken 
place and it was held that the Criminal 
Courts could not compel restitution by the 
purchasers. i 

Queen- Empress v. Subbarayar (4) was a 
case decided before section 537 of.tne Code 
was amended so as to bring proclamations 
within its purview, whilst Emperor v. Jina 
Badhar (5) consists of two short judg- 
ments, in which it was held that thera waa no 
certainty that any proclamation at all was 
made. 

The facts of this case are very different, 
The proclamation was made and was read 
and published in the places where the 
absconders were most likely to hear of 
them. A copy was not affixed to the Court. 
house, but we hold without hesitation that 
this flaw has in no way prejudiced the 
petitioners and is cured by section 537 of the 
Criminal Procedure Code, 

Section 89 does not cover the -tases 
before us at all for the petitioners fail to 
prove the first essential, viz. that they did not 
absecnd. 

However, bad there been no publication 
at all of the proclamation we should have 
interfered by virtue of our revisional powers, 
for the attached property does not become 
“at the disposal” of Government till the 
period mentioned in the proclamation has 
lapsed. 

For tbese -the 


reasons we dismiss 


petition. 


Petition dismissed. 


(2) 22 A, 216; A, W. N, (1990) 28; 9 [Ind. [Dec. 
(N. 8.) 1175. 

(3) 27 A. 572; A. W, N. (1905) 102; 2 A. L. J. 348; 
2 Cr. L. J. 247. 

(4)19 M, 8; 1 Weir 86; 2 Weir] 40; 6 Ind. Dec. 
(N. s.) 706. 

(5) 14 Ind. Cas. 757; 14 Bom. L. R. 163; 13 Cr. L, 
J, 293; 1 Bom. Cr. C. 104, | 
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EMPEROR V, MALLA NGOWDA PARWATGOWDA, 
BOMBAY HIGH COURT. 


CRIMINAL Conrtamation Cass No. 17 or 1917, 


Mareh 30, 1917. 
Present:—Mr, Justice Batchelor and 
Mr. Justice Shah. 
EMPEROR —PnROSECUTOR 
versus 
MALLANGOWDA PARWATGOWDA 


AND ANOTAER—ACCOSED. 
EvidenceAct (I of 1872),s. 26— Confession, admissibi- 
lity of —" Police Officers,” meaning of —Custody, what is. 
While accused was in the lock-up and under trial, 


he was sent by the Magistrate to & dispensary in. 


order to be treated for a malady which involved an 
examination of the patient in private. Two police- 
men took the accused from the lock-up to the dispen- 
sary. At the dispensary the policemen waited outside 
on the verandah while the accused was inside under- 
going examination at the hands of the doctor, and 
during the few minutes that he was with the latter 
he made a confession: 

Held, that the confession was inadmissible in evi- 
, dence under section 26 of the Evidence Act, inasmuch 
"as the accused remained in the custody of the 
policemen while he was undergoing the examination: 
[p. 597, col. 2.] 

Queen-Empress v. Lakshmya bin Bhuna (1896) Rat. 
Unrep Cr. Cas. 855, followed. 

Queen-Empress v. Tatya, 20 B. 795; 10 Ind. Dec. 
(x. s.) 1101, distinguished. 

The words ' ‘Police Officers” in section 26 0f the 
Evidence Act are used in the same sense in which 
they occur in section 25 ofthe Act, and there is no 
reason for importing into section 26 the notion that 
the Políce Officers there described in general terms 
must > restricted to the investigating police. p. 598, 
col. 1 

Criminal confirmation case from convictions 
and sentences recorded by the Sessions 
Judge, Dharwar. 

Mr. Velinker (with him Mr. H. B. Gumaste), 
for Accused No. 1. 

Mr. S. S.Paikar, Government Pleader, for 
the Crown. 

JUDGMENT. 

BaronELOR, J.— The first question that 
arises in these appeals is whether a certain 
extra-judicial confession said to have been 
made by the Ist accused to one Kumarapa 
in the presence of the Sub-Assistant Surgeon 
in the dispensary is admissible in evidence 
or should be excluded under section 26 of 
the Indian Evidence Act. The learned 
Sessions Judge tells us that he was at first 
disposed to exclude the evidence, but on 
further scnsideration decided to admit it. I 
am of opinion that the 
first impressions were correct and that he 
erred in admitting the confession upon his 
record, . 
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. The facts are that’ while this accused’ 
was in the lock-up of the Magistrate under 
trial, he was sent by that Magistrate to 
the dispensary in order to be treated for 
a malady which involved an examination 
of the patient in private. Two policemen 
took the accused from the lock-up to the 
dispensary. At the dispensary the policemen 
waited qutside on the verandah while the 
accused was inside undergoing examination 
at the hands of thedoctor. The policemen 
were waiting there in order to re-take the 
accused when he emerged from the dispensary 
and to conduct him back to the Magis- 
trate’s lock-up, and the confession was made 
during the few minutes when the accused 
was inside the dispensary and the two 
policemen were waiting outside on the 
verandah for his return. The question 
is whether the confession is excluded by: 
section 26. Now that section provides, ro 
far as we are at present concerned 
with it, that uo confession made by 
any person while he is in the oustody of 
a Police Officer shall be proved as against 
such person. It is clear that we cannot 
read into the section limitations and res- 
trictions for which the ‘language of the 
Legislature affords no eountenanáe. In the 
first place, I have no doubt thdt if the 
accused No. 1 was in Police custody up 
to the arrival at the hospital, he remained 
in that custody while the policemen were 
standing outside on the verandah. If 
authority is wanted for the view that no 
breach of the eustody would be occasioned 
by the temporary separation of the accused 
from the Police in these circamstances, it 
may be found in this Court's decision 
in Quween-Empress v. Lakshmya bin Bhima 
(1). The question then is whether the 
accused No. 1 was in the castody of the 
Police from the time that he left the Ma- 
gistrate’s lock-up. I myself cannot doubt 
it. It is no answer to say that he was 
in the general custody of ihe Magistrate. 
The actual ‘physical custodians or guards 
of this accused No. lat the material time 
were those two policemen. They were there 
for no other purpose than to guard him 
or prevent his escape, and it seems to 
me impossible to say that he was not in 


) (1896) Ret. Unrep. Cr. Cas. 855, 
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their eustody. The section requires only 
that the custodians should be Police Officers, 
and that these men were, nor were they 
less Police Officers because they may be 
regarded as acting , as agents of the Magis- 
trate. The word : “Police Officers” in section 
264 is apparently used in the same sense 
in which it occurs in section 25, and I 
gan see no reason for importing into section 
26 the notion that the “Police Officers” 
there described in general terms must ke 
restricted to the investigating Police. 
The. case relied’ upon by the learned 
Sessions Judge [ Queen-Empress v. Tatya (2)], 
.ib seems to me, has no direct bearing upon 
the question we have before us. For that 
case decided only that a confession was 
properly admissible which was made to a 
jailor not being a Police Officer who had the 
custody of the confessing accused, 

On these grounds I am of opinion that 
the ‘confession alleged to have been made 
by the first accused is not admissible in evi- 
dence, and it is unnecessary to consider the 
other case referred to in argument [Empress 
v. Lester (3)], or to discuss the question 
whether the point arising in that case was or 


was not rightly decided. x * * 3» 
‘LNote —The rest of.the judgment is not material 
for the purposes of this report.—£d.] 


: SAH, J.—I am of the same opinion. 
Accused. No. 1 acquitted, 


, (2) 20 B. 795; 10 Ind. Dec. (x. s.) 1101. 
' (8) 20 B.165; 10 Ind. Dec, 668. 


t, 


PATNA HIGH COURT. 
CRIMINAL Revision No. 227 or 1917. 
w June 25, 1917.- 
i -Present:—Mr. Justice Chapman. 
] DHANPAT SINGH-—PRTITIONER 
versus 


EMPEROR-—Orrosrrg PARTY. 
ı Penal Code (Act XLV of 1860), ss. 409, 379— Police— 
Act (Y of 1861),. s. 29—Breach of trust —Thejt—Head 
constable rime contents of first information to 
stranger—Offence —Criminal Procedure Code (Act Y of 
1898), ss. 428 (1) (b), 417—Acquittal, reversal of, in 
appeal —Appellate Court, powers of—First informa- 
tipn report, cppy of —Accused, right of, to get copy. 

Accused, the senior officer in charge of a Police 
Station, permitted 4 a constable to take oub a first in- 
formation report from a shelf and: to’ dictate it to a 
stranger: 

Held, (1) that the aose. was not guilty of an 
offence either ‘under section 409 or section 379 of 
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the Penal Code, inasmuch as (a) the document was 
mot used by the accused within the meaning of 
section 409 or moved out of the possession of any 
person within the meaning of section 379, and (5) 
there was no finding of dishonest intention; p 
699, col. 1.] 

(2) that the accused was guilty of an offence nds 
section 29 of the Police Act. [p. 699, col, 2.] 

The general intention of the Criminal Procedure 
Code is that an acquittal should stand until appealed 
againsb by ihe Local Government under section 417. 
The provisions of section 423 (1) (b!, however, are 
very wide and enable a Court in disposing of anappeal 
from a conviction to alter the finding. [ p. 599, col. 1.] 

“An Appellate Court has jurisdiction to reverse 
a finding of acquittal upon facts upon which there 
was & conviction in the First Court under another 
provision of the law against which an appeal has . 
been preferred, [p. 699, col. 2.] 

It is vitally “necessary that an accused person 
should be granted a copy of the first information ab 
the earliest possible stage in order that he may get 
the benefit of legal advice. [p. 599, col. 2.] 


Criminal revision from an order of the 
Sessions Judge, Monghyr, dated the 28th May 
1917, passed on an appeal from an order of 
the Deputy Magistrate, Monghyr, dated the 
3rd May 1917. A 

Messrs, Manuk and Nérsu Narayan Sinha, 
for the Petitioner. 

Mr. Sultan Ahmad, Government Advocate, 
for the Crown. . 

JUDGMENT.—The findings of the .Ses- 
sions Judge in appeal in this case amount, I 
understand, to this. That the petitioner 
Dhanpat Singh is A head constable: that 
during the temporary absence of the Sub- 
Inspector he was tke senior Police Officer 
in the Police Station: that one Kamleswari 
Prasad entered the Police Station and that 
with the permission of the ‘Lead constable 
Dhanpat Singh, the literate constable Abdul 
Majid took & first information from the 
almirah and gave it to Kamleswari Prasad. 
Thereafter the three persons sat down 
together at a table and the literate constable 
Abdul Majid dictated the contents or part 
of the contents ofthe first information to 
Kamleswari Prasad, who took them .down, 
The evidence that the head constable’ had 
received any illegal gratification "for this 
concession has been disbelieved. Upon thése 
findings the Sessions Judge has convicted 
the petitioner Dhanpat Singh of criminal 
breach of trust under section 409, ‘or if 
Section 409 be held to be inapplicable, then 
under section 379 of the Indian’ Penal, Code. 


. The petitioner has also been ‘convicted under 


section 29 of the Police Act (Act V of 1861) 
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for breach of a rule which forbids a Police 
Officer not specially empowered to communi- 
coate directly or indirectly to non-official 
persons any document or information which 
‘has come into his possession in the course 
of his public duty. The. convictions which 
‘have been first assailed in this motion are 
the convictions under sections 409 and 379. 
In my opinion those.convietions must be set 
‘aside, firstly, upon the ground that there ap- 
“pears to be no evidence that the head con- 
' stable used this document within the mean- 
ing of section 409 'or moved it within the 
.meaning of section 379 out of the posses- 
‘sion of any person. The convictions are 
‘also bad upon the;ground that there was 
no finding which would justify a finding 
iof dishonest intention. ` The convietion under 
section 29 has been assailed in the first 
place upon the ground that it was not open 
ito the Sessions Court to convict under that 
section, inasmuch as the head constable had 
been acquitted by the Magistrate of that 
charge. - The decision of Sir Arnold White 
in the case of Sami Ayya v. Emperor (1) 
was relied upon. The question is not free 
from difficulty, inasmugh as there is no doubt 
that the general intention of the Code is 
‘that an acquittal should stand until appealed 
against by the Local Government under 
section 417. On the other hand the provi- 
-sions of clause (b) of sub-section 1 of sec- 
tion 423 are very wide and enable a Court 
in disposing of an afpeal from a conviction 
ito alter the finding. There. is no express 


restriction of this provision to the effect that. 


a» finding of acquittal, cannot be converted 
nto a finding of conviction upon the facts 
‘which have resulted in a conviction in the 
First Court ander another provision of. the 
daw: . And.in support of the Judge’s order 
.:the Government Advocate has been able to 
-cite a considerable body of authorities, viz., 
Satis Chandra Das Bose v. Queen-Empress (2), 
, Appanna v. Pethani Mahalakshmi (3) and 
Golla Hanumappa v. Emperor (4). The son- 


- (1) 26 M. 478; 2 Weir. 183; 18 M. L., J. 263. 

. (2) 280.172; 4 C. W. N. 166; 14 Ind. Dec. (N. s.) 

"113. 

' (8) Ind. Cas. 861; 84 M. 545; 8 M. L. T. 313; 

(1910) M; W. N. 474; 11 Or. L. J. 534. 

_ .44) 10 Ind, Cas. 872; 35 M. 248 at p. 246; 21 M. L. 

. 45.805; JO M. L. T. 66; (1911) 2 M. W.N. 106; 12 Cr, 
L. J. 269, i 5 
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clusión, therefore, to which l' come ‘is, that 
the finding reversing the acquittal in this 
case being upon facts upon which there was 
2 conviction in the First Court under another 
provision of the law against which thera 
was an appeal to the Sessions Judge, the 
Sessions Judge had, power to come to a 
finding reversing the acquittal in this 
case. It’ is then contended that the 
findings do not amount to a finding of an 
offence under section 29 of the Police Act. 
The rule a breach of which is alleged to 
have been committed is to this effect: “A 
Police Officer may not unless specially 
empowered communicate directly or indirect- 
ly any document or information which has 
come into his possession to a non-official 
person in the.course of his public duty.” 
Tke head constable permitted his literate 
constable to take this first information 
from the almirah and to dictate the contents 
to a non-official person. It is difficult to 
say that” this does not come within the 
meaning of the rule and that itis not in- 
diréctly communicating a document to a 
non-official, person. It is open to doubt 
whether the rule was intended originally 
for an act of this kind, but it does appear 
to come technically within the wording of 
the rule. . 


The sentence of six weeks” rigorous im- 
prisonment is manifestly far too severe, I 
understand the petitioner has been upwards 
of a week already in' imprisonment and 
this is more than sufficient. I reduce the 
sentence to the period already undergone. 

It might-,be well for the Local Govern- 
ment to consider whether facility should 
not be given to accused persons to obtain 
copies from the Police of first informations 
at least even before the trial commences 
in the Magistrate’s Court. It is vitally 
necessary, that an accused person should be 
granted a copy of the first information at 
the earliest possible stage in order that he 
may get the benefit of legal advice. To 
put difficulties in the way of bis obtaining 
stich a copy is only creating a temptation 
in the way of the officers who are in 


- possession of the originals. 


Sentence reduced. 
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MAUNG THEIN WIN t, MESSRS. STEEL BROTHERS AND CO. € 


LOWER BURMA CHIEF COURT. “contended that he is not an artificer, work- 
Crinan Revistox No. 75B or 1917. man or labourer, and, therefore, the Act does 
May 4, 1917. not apply to him at all, and that is the. first 

. Preseut:—Mr. Justice Parlett. and a vital point to decide. 
MAUNG THEIN WIN—Petitionur The complainant frm says: the pètitionei 
versus entered into a written agreement to personally 
Messrs, STEEL BROTHERS anp Co. work for them as their contractor from.the 
|! — - RESPONDENT. Ist Deeember 1915 to the 31st October 1916 


Workman's Breach of Contract Act (XIII of 1859), s. “ 
2— Ad vocate's fees, whether recoverable—Order of im- fo get abont for them) nd AD personally 


prisonment simultaneously with order for payment of supervise the taking of their teak timber 
money, whether valid—Scope of Act. felled by them in the Mewaing Forests to the 
4 complainant Who, erue knal of the simile Mewaing Stream Bank." The agreement, 
and summary manner ge l . $. 
aut punang mammor ot scorers We meng UE n lengthy printed one was fled and 
mot entitled to recover large fees for an Advocate. clause 22 is relied on by complainants. It 
Cp. 600, col. 1.] runs:— The contractor ‘shall not sublet 
An order of imprisonment passed simultaneously this contract or any part of it without 
Pra Ed payment of the money is not legal [p. the permission of the company and shall de- 
The Act does not apply to acontract which is “vote the whole, of his time and attention 
made by a person who is not himself an artificer, to the work to be done by him under the 
workman or labourer. [p. 600, col. 2.] agreement, and shall personally supervise such 
bE EUM ve Did et Due 187; TL. work. Camplainant's manager eays- that on 
several occasions he saw the petitioner ^work- 
Review of the order of the Sub. ing inthe forest.” The nature of the work 
Divisional Magistraté, Moulmein, dated the be was doing is not specified. There is no- 
24th January 1917, passed in Criminal thing to indicate that it was anything moré 
Miscellaneous Case No. 217 of 1916. than supervision. The Magistrate purported 
^ ORDER.—The petitioner has baen ordered to follow Sein Yin v. Ah Moon Shoke (4) and 
to re-pay Hs. 698, balance of an advance made beld petitioner wara labourer within the mean- 
E him, together with costs amounting to ing of Aot"XIII of 1859. Heappearsto me to 
68.8.0 under section 2 of the Workman’s have misunderstood that ruling. The re- 
Boii of Contract Act, XIII of 1859, and . spondent there was a carpenter, 7.¢., an arti- 
has done so.. Objection was taken to the ficer and it was held that he came under the 
order to pay costs, being Rs. 48-0 Court- Actin respect of an advance for carpenter’s 
fees and process fees, and Rs. 64 Advocate's work which he contracted to get done, though 
fees. There is no provision in the Act he did not himself work with his own hands 
for ordering payment of costs, and it has been upon it but his part was limited to super- 
several times held that payment of Court. vision. The decision rested upon the fact that 
fees cannot be ordered [ Emperor v. Dhondu he was himself a carpenter. If he had- not 
(1), Queen-Empress v. Budhu (2), S. S. been, the decision would, no doubt, have been 
Criminal Ruling No. 6 of 1902], and it different. ; As pointed out in Asgar Ali v. 
appears to me obvious that a complainant Swami (5) the Act does not: apply to 
who avails himself of the simple and summary 2 contract which is made by .a person 
manner of recovering his money provided by Whois not himself an artificer, workman or 
this Act is not entitled to racover large fees labourer. The present petitioner is not an 
for an Advocate, This part of the order was artificer, wor do I think he is shown to be 
certainly wrong. The Magistrate also erred & Workman or labourer. He describes him- 
in passingan order of imprisonment simul. self and is descrjbed by the complainant as 
taneously with that for payment of the money, 2 contractor, and his contract was for the 
as has been repeatedly ruled and as the Supply of men and beasts to drag the timber 
wording of section 2 of the Act clearly shows, to the stream under his personal supervision, 
The petitioner, however, has from the outset There is no evidence that his duties under 
the contract extended to anything more than 


(1) 6 Bom. L. R 255. that, much less that heever in fact handled 
(2) Bom. H. C. Cr. Ruling No. 2 of 1891; Rat, Un. (4) 23 Ind, Cas. 187;  L. B. R. 82; 15 Cr. L. J. 285, . 
Cr. Cas. 934, (5) U. B. B. (1992.3) Val. I. 3, . ve 
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` the timber o? drove the animals or wag even 
' eompetent td do eitber. 


orlabourér within the meaning of Act XLII 
of 1859, and that, therefore, the proceédings 
under that “Act could not properly be insti- 
tuted against him. 

‘The order is reversed and the fees Rs. 76-8-0 
will be refunded to the petitioner. 


Order set aside. 





CALCUTTA HIGH COURT. 

. Criminar Reviston No. 320 or 1917. 
April 30, 1917. i 
` Present; — Mr. Justice Teunon and 
Mr. Justice Richardson. 
BAIDYA NATH BOSE — PETITIONER 
VETSUS : 

EMPEROR— Opposite PARTY. 

Motor Vehicles. Act (VIII of 19141, s. 11, rules 
framed under—Part IT, vr. 8, 19, contravention of, by 
driver —Owner of car, whether liable. 

~The owner of a motor car who has permitted or 
authorised the use of his car, is liable for any contra- 
vention of the rules framed by the Governor-in- 
Council: under section 11 of the. Indian Motor 
Vehicles Act for the purpose of regulating the use of 
motor vehicles in Calcutta, committed by his licensee 
or servant during the period of such user, even 
though such owner may not have abetted the 
contravention, 

Criminal revision against the order of 
the Fourth Presidency Magistrate, Calcutta, 
dated the 15th January 1917. 

Babu Santimoy. Majumdar, for the Peti- 
tioner. 

Mr. Camell, for the Crown. 

JUDGMENT.—In this case the petitioner 
has been convicted under Part II, rule 3, 
read with rule 19 of the rules framed by 
the Governor-in- -Gouncil under sestion 11 
ofthe Indian Motor Vehicles Act, VIII of 
1914, for the purpose of regulating the use of 
motor vehicles in Calcutta, 

The petitioner is the owner of Taxi cab 
No. B. E. 1, and it has been found that 
on the night of the 14th September last 
the licensed driver placed by the petitioner 
in charge, of his car drove so negligently 
as to, overturn the car into a roadside drain 
and banse injury to the passengers. 

It is not disputed that the driver has 
thereby , contravened rule 19, and the ques- 
tion is “whether, ‘py, virtue of rule 3, the 
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It appears to me. 
from the evidence that he was not a workman S 
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owner against whom, on the disappearance 
of the driver, proceedings have been taken, 
is liable for the acts and conduct of his 
servant. 

Rule 3, in so far as applicable- to the pre- 
sent case, runs as follows :— 

“No person shall...... permit to be used any 
motor vehicle... ...which is so driven or used 
as to contravene any ofthese rules,” ` 

The contention of the petitioner is that 
this rule makes an 'owner liable only when 
he abets, the driver in the commission of 
his offence. 

On the other hand, the Crown contends 


i that the effect of the rule is that when, 


as in tbis case, an owner has permitted 
or authorised the use of his car, he is 
liable for any contravention of the rules com- 
mitted by his licensee or servant during the 
period of such user. 

The language ofthe rule cannot be said 
io be very happy, and speaking for myself 
I think the construction is not free from 
doubt. 

But it appears that the question is con- 
cluded by authority. In the case of Edward 
Thornton v. Emperor (1) a Bench of this Court 
placed upon a rule, couched in identical 
terms, the construction for which the Ofown 
now contends. 

No doubt that. rule was framed under 
the provisions of'Bengal Act VII of 1908 
which has since been repealed and replaced 
by Ast VIII of 1914, but there is nothing 
jn the amending Act to suggest that the 
Court should now .placa a different cone 
struotion upon the rule in question. 

On the authority of the case cited this 
Rule is discharged. 

Rule discharged, 


(1) 9 Ind. Cas, 480; 88 C. 415; 18 C. W. N. 390; 18 
: C. L. J. 335; 12 Or. L. J. 89. 
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PATNA HIGH COURT. 
CRIMINAL APPEAL No. 241 or 1916. 
January 11, 1917. 

Present: Sir Edward Chamier, Kr., 
Chief Justice. | 
DAWSON DOWNING-—A»PPELLANT 
versus 
EMPEROR-—RESPONDENT. 

" Criminal. Procedure Code (Act V of 1898), ss. 408, 
446—European British subject, waiver by, of right io 
be tried as such, effect of —Appeal—Cowrt, proper. 

“Where a European British subject’ charged with 
an offence, is brought before, a District Magistrate 
and the id explains to him the procedure which 
will be followed if he claims to be tried as a 
European British subject und the procedure which 
will be followed if. he waives his right to be tried 
as such and he elects to be tried according to the 
latter procedure, the result of the waiver is to render 
sections 408 and 446 of the Criminal Procedure Code 
inapplicable to the-case, and the accused has no right 
of’appeal to the High Court, [p. 602, col. 2.] 

Criminal appeal against an order of the 
District Magistrate, Singbhum. 
Mr. Haribhushan, Mukerji, for the Appel- 

“lant. ` : 

Mr. Sultan Ahmad (Government Advocate): 


for the Crown. 


JUDGMENT.—The appellant has been 
convicted by the District Magistrate of 
Singhbhum of an offence under section 304, 
Indian Penal Code, and has been sentenced 
to three years’ rigorous imprisonment and 
io.a fine of Rs. 200 or in default to three 
months’ rigorous imprisonment more, and 
has also been sentenced under section 
324, Indian. Penal Code, to pay 
& s fine, of ‘Rs. . $0 and in default 
to undergo one month's rigorous 
imprisonment. The facts are stated at 
length in the” order of the District Magis- 
trate. For. our present purpose it issuffi- 
cient -to say that it has been found by 
the District Magistrate, and the correctness 
of the finding. is not disputed, that the 
appellant went ont shooting on the day in 
question, that he drank a great deal of 
liquor and became very drunk. While very 
drunk and incapable of looking after him- 
golf he fired off his gun which at the 
time was loaded with buckshot. Some of 
the shot struck a coolie at a considerable 
distance and unfortunately caused his death. 
Other shot struck another coolie 
and eaused some hurt to him. The con- 
viction under section 324, Indian Penal 
Code, is im respect of the hurt caused to 
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the second coolie and it is unnecessary for 
us to consider that part of the case. 

When the appellant was. produced before 
the District Magistrate, it was explained 
to him that as be was a European British 
subject he was entitled to be tried as 
such. The procedure which would be 
followed if he claimed to be tried as a 
European British subject and the procedure 
which would be followed if he waived 
his right io be tried as such 
were explained to him by the Magis- 
trate, and he was given time to consult 
his legal adviser and his friends before 
giving an answer. Later ifi the day the 
appellant stated that he preferred to be 
tried by the District Magistate, The order 
of the Magistrate leaves no doubt ‘that 
the position was- properly explained, to the 
appellant and .that the appellant deliberately 
waived his right to be tried as a 
European British.subject. According to the 
authorities the result of that waiver was 
to render section 446 of the Code of 
Criminal -Procedure, amongst other -sections, 
inapplicable -to the case and it also rendered 
section 408 inapplicable, with theiresult that 
the appellant had no right to appeal to 
this Court. He should have appealed if 
at all to the Court of Session. 

But’ the whole case is before us and 
the learned Vakil for the appellant asks 
us.in the exercise of our rexisional juris- 
digtion to consider the question of sentence 
and if, in our opinion, the sentence ealls 


. for revision to pass an order with ' regard 


to it, and the learned Government Advocate 
who appears for the Crown supports the 
application that the sentence should be 
revised by us. It has already been stated 
that the appellant was. very drunk when 
he’ fired his gun. It also appears that 
the appellant is almost totally illiterate 
and that he | does not. even 
know the difference between  buckshot 
and ‘any other shot. It further 
appears that although the appellant must 
be taken to have fired -at or in the 
direction of the coolie who was killed, the 
coolie was not struck by a direct shot but 
by a ricochet. In one sense, therefore, the 
result of the shot wasan accident. Taking 
all these circumstances into consideration ` 
we think that we may properly reduce 
the sentence passed upon the appellant, 


Vot; XLI] 
SAHJU KOERI t. MALLAR KOERI, 


We accordingly reduce the substantive 
sentence of imprisonment passed upon him 
under section 304, Indian Penal Code, to 
9 months! rigorous imprisonment. The 
sentence of fine and imprisonment in 
default of fine will stand. The sentence 
under section 324, Indian Penal Code, 
will also stand. ` 
Sentence reduced, 


PATNA HIGH COURT. 
Criminal REFEBENOE No. 2 or 1917. 
January 29, 1917. 
Present:— Mr. Justice Atkinson. 
SAHJU KOERI-—ACCUSED— APPLICANT 
. versus 
MALLAR KOERI—COMPLAINANT— 

: Opposite PARTY. 

- Criminal trial—Procedwre—Joint trial of accused and 
others. and separate trial of accused for different offence— 
Evidence disbelieved in joint trial and believed in 
separate trial, effect of — Penal Code (Act XLV of 1860), 
x ME the accused and some others were tried 
jointly on charges of rioting and extortion and were 
acquitted, and there wasa separate charge against 
accused alone of causing voluntary hurt with a 
sharp weapon, and relying on the same evidence the 
Magistrate convicted the accused and ordered him to 
furnish security under section 106, Criminal Pro- 
cedure Code: 

'"Held, that the conviction and order for security 
were bad. [p. 604, col. 1.] 

‘Criminal reference by the Judicial Com- 
missioner, Chota Nagpur, in Criminal Motion 
“No. 50 of 1917, dated the 6th January 1917. 

REPORT.—The applicant Sahju Koeri has 
been convioted of voluntarily eausing hurt 
tò Mallar Koeri and sentenced to pay a 
fine of R$. 30. He has been further directed 
to furnish ‘a security under section 106, 
Criminal Procedure Code. 

“Mallar, it appears, brought a complaint 
against Saliju Koeri and 7 ‘others, in respect 
of an occurrence which took place in an angan 
which is common to Mallar and to Phani 
Koeri, one of the defencé witnesses. Mallar 
alleged that these eight persons committed 
offences of rioting and extortion against 
."him. Ino consequence of .this the eight 
persons were put on their trial and all 
charged with offences of house trespass and 
of rioting ‘with the common object of 
extorting money. There was a separate 
ehürge against Sahju alone of voluntarily 
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causing hurt with a sharp weapon to 
Mallar, ' 

The Magistrate has found that the acconnt 
given of the occarrerice by Mallar and his wit- 
nesses is false. There was no rioting or house 
trespass and no extortion of money on the part 
of the accused. He has held further that the 
defence account of the occurrense,. which is 
that Mallar and some companions attacked 
Sahju without a provocation, has more 
truth in it than. the prosecution story, 
though he does not accept the defence 
allegationinitsentirety. With these findings 
I agree. The Magistrate, however, concludes 
with a remark that he has no doubt that 
Sahju voluntarily caused hurt to Mallar 
and his wife and accordingly finds him guilty 
under section 328, Indian Penal Code. 


It is not quite clear how’ mush of the 
defence story has been believed by the 
Magistrate. If Mallar and his friends began 
the attack on Sahju, then Sahju would have 
the right of priyate defence. If he caused 
injuries in exercise of that right to Mallar 
he was guilty of no offence. The injuries caused 
to Mallar appear to have heen slight. If 
the circumstances were not such as to give 
Sahju the right of private defence, but if 
Mallar gave Sahju grave and sudden pro- 
vocation then the offence would be punishable 
not under section 323 but under section 
334. There is- no clear finding by the Magis- 
trate as to what faots he accepts as true. 

The above circumstances might by them- 
selves justify a reference. I base this re- 
ference, however, more on the ground that 
having regard to the view the Magistrate 
has taken of the case he should have held 
that there was no trustworthy evidence 
that the man who struck Mallar was in 
fact Sahju. The evidence, of the pro- 
secution witnesses has been disbelieved 
on apparently. every point but this 
one. That being so,1 think it should have 
been discarded as not being sufficiently 
reliable to prove this point either. 

For these reasons I recommend that the 
conviction, sentence and order to furnish 
security be set asidb., 

JUDGMENT.—This case comes before 
me on & reference from the Judicial Com- 
missioner of Chota Nagpur under section 
438 of ‘the Criminal Procedure Code. Having 
perused the evidence and the report of the 
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PRAFULLA NATH TAGORE v. HODDING, 
` Judicial Commissioner as also the explanation 
submitted by the learned Deputy Magis- 
trate, I agree with the learned Judicial 
Commissioner that the conviction of the 
accused, dated the 2lst November 1916, 
should be set aside; and I accordingly so 
order; and I direct that the- security 
bond upon which the accused has been 
released be vacated and the conviction set 
aside in toto, 

. Conviction set aside, 





CALOUTTA HIGH COURT. 
Criminal Revision No. 282 or 1917. 
April 25, 1917. 

Preseni:-—Mr. Justice Teunon and 
Mr. Justice Smither. 
PRAFULLA NATH TAGORE AND OTHERS 
— PETITIONERS 
versus 
J. HODDING AND OTHERS—OPPOSITE PARTY, 


Criminal Procedure Code (Act V of 1898), s. 146— 

_ Jurisdiction of Magistrate to pass order—Order passed 

without trying to ascertain possession, legality of— 

Gross and material irregularity —Rejection oy evidence 

—Bengal Survey Act (V B.C. of 1875), ss. 40, 41, orders 
under—Fossession, presumption of. 

An order under section 146, Criminal Procedure 
Code, can be made only where the Magistrate is 
anable to satisfy himself as to which of the contend- 
ing parties is in possession. ^p. 605, col. 2.] 

Where a Magistrate after having legally instituted 
proceedings under section 145, Criminal Procedure 
Code, made no effort whatsoever to ascertain the 
faot of possession, but after discarding and rejecting 
on erroneous grounds practically every piece of 
evidence that might have led him toa correct con- 

: clusion as to possession, made his final order under 
section 146, Criminal Procedure Code: 

Held, (1) that the final order mado by the Magis- 
trate under section 146 was either without jurisdiction 
or involved such gross and material irregularities as 
to seriously prejadice one of the parties to the pro- 
ceeding; [p. 608, eol. 2.] _ 

(2) that the final order must be set aside and the 
proceedings resumed from the point reached when 


the two parties closed their evidence, with liberty to - 


them to adduce such further evidence as either of 
them may be advised. (p. 605, col. 2 | 

Where 2 previous dispute between the parties to & 
proceeding under section 145, Oriminal Procedure 
Code, was terminated by an order under the pro- 
visions of sections 40 and 41 of the Bengal Survey Act, 
Y of 1875, and an entry in the Record of Rights was 
made in accordance with that order, the Magistrate 
in determining the queston of possession should in 


the first instance presume that the possession of the 


s 
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land in dispute is with the party in whose favour the 
order under the Bengal Survey Act and the entry in 
the Record of Rights were made. [p. 605, cot 1.] 


Criminal. revision against the order of 
the Sub-Divisional Magistrate, Patuakhali, 
dated the 3rd December 1916. 

Babus Dasarathi Sanyal and Hira Lal 
Chakravart2, for the Petitioners. 

Babu Surendra Nath Guha, for the Op- 
posite Party. 


JUDGMENT.— This Rule is directed against 
an order mada by the Sub-Divisional Magis- 
trate of Patuakhali under the provisions of 
section 146 of the Code of Criminal Pro- 
cedure by which he has attached a certain 
plot of land which is described as a parti- 
ally excavated tank. The dispute which 
gave rise to the proceedings under section 
145, Criminal Procedure Code, was one bet- 
ween the owners of a mcuzah called Algi 
towards the west and the owners of the 
neighbouring mouzah called Chandkati on 
the east. Between these two mouzahs there 
runs a kkal now in a great measure silted 
up. In the map prepared in the course 
of the Reccrd of Rights in connection with 
there two mouzahs that khaul has been 
marked as plot No. 107. Of the partially 
excavated tank, part of it appears falls in 
plot marked No. 68, which it is not disputed 
is within the boundary of Mouzah Algi; 
&nd another large portion is within the 
khal marked No. 107. Whether the tank 
does or does not extend also to some small 
extent on to three plots of AMouzah Chand- 
kati, Nos. 1, 6 and 9, isa matter which 
has not been definitely determined. 

We then find that in 1502 between the 
proprietors of these two mouzahs there 
was regarding the khal a dispute which 
was terminated by an order ander the 
provisions of sections 40 and 41 of the 
Bengal Survey Act, V of 1875.- The order 
which was made by the Collector was in. 
favour of the owners of Afouzoh Algi, and 
it is not disputed that that order has the 
force of an order of the Civil Court. lu 
addition to that we have also the entry 
in the Record of Rights which is in accord- 
ance with that order and is also in favour 
of the owners of Algi. 

lt is then practically conceded that up. 
to the time when thé work of excavation of | 
this tank -tégan, the sité of the tank was lying 
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fallow.-at least in so far as'that site falls 
within the khal and the boundaries of 
Mouzah Algi. That being so, it seems to 
us clear'that when the Magistrate pro- 
ceded to determine the question of pos- 
session which arose between the parties, 
he should: in the first instance have pre- 
sumed that the possession of this fallow 
land was with the owners who had title 
as determined by the decision under sec- 
tion 4l of the Survey Aet and which 
title was further to be presumed from the 
entry in the Record of Rights. It he had 
started his investigation upon that basis, 
he would, then have next determined or 
proceeded to determine the exact position 
of this boundary line; and as a matter of 
fact in order to determine the boundary 
line he deputed a survey officer for the 
purpose. That officer, a kanungo, prepared 
a map in which he has shown the bound- 
ary line as ascertained by him ona com- 
parison of the maps prepared in the course of 
the Record of Rights, thatis to say, the map 
of Mouzoh Algi andthe map of Mouzah 
Chandkati. . 

Instead of proceeding in the way we 
have indieated, the Deputy Magistrate has 
first of all discarded in toto the decision 
arrived at under the provisions of the 
Survey Act, and for that he gives the 
following reason:— He says that it is not 
clear that the dispute in that decision was 
between the Mouzah Algi on the one side and 
Mouzah Chandkati on the other, and suggests 
that it was between Algi and another mouzah 
of the name of Jamalkati. This reason or 
argument he founds on what appears to 
be an endorsement by a ministerial officer 
in the Collector’s order made in 1902. 
That endorsement appears to have been 
mace with a view to an entry in some regis- 
ter; and apart from the fact that Jamalkati 
appears to be a clerical error for Chandkati, 
for of the existence of any mouzah of the 
name of Jamalkati there is no trace, the 
endorsement has no evidentiary value, and is 
indeed inadmissible in evidence. 


In the next place, he says, that the sudder 
kanungo in preparing his map has neg- 
lected to relay the revenue survey line, 
but here again he overlooks that the revenue 
survey line is of no importance in this 
oase, because long after the revenue survey 
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had taken place, the boundary line betwaen 
the two mouzahs was definitely decided and 
determined in the proceeding in 1902. He 
then discards entirely the results of the 
investigation made hy the sudder kanungo 
and the map prepared by him, on the ground 
that the District Settlement Map of Algi 
and the District Settlement Map of Chandkati 
do not agree inall particulars. But that 
sort of discrepancy very frequently occurs in 
cases of survey of adjoining villages; and he 
has althogether overlooked the fact that the 
line ascertained by the kanungo is not 
one taken from either the map of Algi 
or the map of Chandkati, but is the result 
of the kanungo's reconcilement of the two. 

An order under section 146 of the Code 
of Criminal Procedure can be made only 
when the Magistrate is unable to satisfy 
himself asto which of the contending parties 
is in possession. In this ease for the reason 
that we have given above we can only say 
thet the Sub-Divisional Magistrate has not 
applied his mind to the essential question 
and has made no effort whatsoever to ascer- 
tain possession. He has discarded and re- 
jected on erroneous grounds practically every 
piece of evidence that might have led 
him to a correct conclusion, We do not 
say that in the first instance when he 
initiated the proceedings tinder section 145 
there was apy lackof jurisdiction. It does 
not appear that there was any such lack of 
jurisdiction, inasmuch as it seems that there 
was a dispute. But having initiated the pro- 
ceedings under section 145, he has made his 
final order either without jurisdiction or after 
such gross and material irregularities as 
seriously to prejudice the second party. 

For these reasons we set aside his order 
and direct that the proceedings be resumed 
at the point reached when the two parties 
closed their evidence, it being now open to 
them to adduce such fuctherevidence as either 
of them may be advised. 


Order set aside, 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 
Oruman APPEALS Nos.: 13, 14, 20 Amp 21 - 
or 1917, 
Febraary 27,1917. 
Present:—Mr. Pratt, J. C. ` 
SANWALDAS walad CHANDIRAM AND: . 
OTHERS—ÁPPELLANTS 
versus 
EMPEROR— RESPONDENT. ' 

Penal Code (Act XLV of 1860), xs. 420, 511— 
Cheating—‘And thereby, meaning of~Atiempt to cheat 
and induce delivery of property. 

In section 420" of the Penal "Code, the words'and 
thereby’ after the words “whoever cheats" do not 
imply that some further act of delivery is necessary 
after the offence of cheating.is completed, but are 
designed to introduce a description of a particular 
sort of cheating, that is, when the effect of cheating 
is to induce the delivery of the property or the 
making alteration or destruction of a valuable 
security. [p. 606, col. 2; p. 607, col. 1.] 

Where some overb acts are commibted by the 
acoused, which but for an interruption independent 
of the will of the accused ‘would have led to the 
completion of the offence under section 420 of the 
Penal Code including the delivery of property, the 
offence falls under sections 420 and 511 of the Penal 
Code. [p. 607, col. 1.] 

Appeals from convictions by the Additional 

“City Magistrate, Karachi: 

Mr. Wadhumal Oodharam, for the Appellant 
in Appeal No. 13. 

Mr. Achal&óngh M. Advani, for the Appel- 
lant in Appeal No, 14. 
© Mr. Lalchand Hasomal, for the Appellant i in 
Appeal No. 20. . 

Mr. Partabrat D. Punwani,for the Appel- 
lant in Appeal No. 21. _ 

Mr. E. Raymond, Public Prosecutor for 
Sind, for the Crown in all the appeals, 

JUDGMENT.—The four accused were 
tried together in the lower Court and their 
appeals have been consolidated. 

The oase arises out of an attempt to defrand 
the Norwich Life Insurance Company. 

The oase of the prosecution was that 
accused No. 1, who was a clerk and a canvasser 


of Messrs. Donald Graham and COo., the 
Karachi agents of the Norwich Life 
Insurance Company, induced his friend 


accused No. 2 to insure his life with the com- 
pany under a policy in which the beneficiary 
was a bogus person named Kimatrai Bhojraj 
and then falsely represented that the accused 
No. 2 was dead. “And as tothe other accused 
it is that accused No. 2 signed a proposal of 
insurance, in whieh the names oftworeferences 
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and the name of the beneficiary were namesiof 
bogus persons and accused No. 3 wrote a false 
cremation certificate purporting to be sworn 
by a Pleader and accused No. 4a false medical 
certificate of death. 

Accused No. 1 has admitted his guilt; 
the defence of accused No. 2 is that thé 
proposal form was blank when he signed 
it; and the defence of accused Nos. 3 and 
4 is that théy are simpletens who wrote 
out documents at the dictation of accused 
No. 1 and without knowledge that the 
documents were intended to be used for“ a 
fraudulent purpose. 

The Magistrate has found that all the 
accused were guilty but’ he framed `a 
charge and convicted them inthe alternative 
of the offence: of. attempting to cheat under 
sections 417 und 511, Indian Penal Code,. 
or conspiracy under pem 190 (1), Indian 
Penal Code, dnd has sentenced the accused 
Nos, 1 and 2 on this alternative conviction, 
accused Nos. land 2 to suffer rigorous im- 
prisonment for six months and Nos. 3 and 4 
for four months, f i 


The reason for the alternative charge appa- 
rently is that the Magistrate was in doubt -as 
to which of the accused were the principal 
offenders anti which of the accused were cons- 
pirators or abettors. But this is not a ease in 
which any question of conspiracy or abetment . 
arises. The attempt to cheat was an offence. 
committed. by means of several acts. The 
case for the prosecution is that all the 
accused intentionally co-operated in the 
commission of the offence by doing one 
or more of those acts. Under section 37, 
Indian Penal Code, all the accused, there- 
fore, committed the substantive offence and 
should have been charged with it. Again 
it is not easy to understand why the 
Magistrate charged the accused under 
section 417, Indian Penal Code, and not 
under section 420, Indian Penal Code. 
Possibly he was misled by the words ‘who- 
ever cheats and thereby dishonestly induces” 
occurring in section 420, Indian Penal Code. 
But the words “and thereby” do not 
imply that some further act of delivery is 
necessary after the offense of cheating is 
completed, for the offence of cheating is 
not complete unless the deception is effective. 
The words “fraudulently or dishonestly 
induces & person so deceived to deliver 
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any property” ‘oceur in the definition of the 
offence in section 415, Indian Penal Code: 
The words “ and thereby ” oscurring' in 
section 420 ‘are only designed to introduce 
a description of a particular sort of cheat- 
ing, i.e. when the effect of cheating is’ to 
induce the delivery of the property cr the 
‘making alteration or destruction of a valu- 
able security. The section is so explained 
by Mr. Mayne in his commentary on the 
Indian Penal’ Code at page 684. I[t.is 
curious that the Magistrate misinterpreted 
the section, for the reported cases contain 
decisions where convictions under sections 
420 and 511, Indian Penal Code have 
been upheld; see Government: of Bengal 
v. Umesh Ohunder Mitter (1) and Hero v 
Mansing Daji Patil (2). 

Here overt acts were alleged to have lian 
done by seach of the' accused—acts which 
would have led to the completion of the 
offence including the delivery of money, 
but for an interruption independent of the 
will of the accused. The charges, therefore, 
should have been under sections 420 and 511, 
Indian Penal Code. 

The offence alleged is a serious one —an 
organised fraud supported by numerous 
forgeries. The Magistrate was in error in 


dealing with the case under sections 417 and 


. 611, Indian Penal Code. 


I reverse the convictions and  senterices 
under section 423, Criminal Procedure 
Code, and: direot the accused to be com- 


mitted to the Court of Session on the follow- 
ing charges :—' 

(1) That you accused Nos. 1,2,3 and 
4‘attempted to cheat the Norwich Insurance 
Company and thereby dishonestly induced 
them to pay the sum of Rs. 3,000 by 
falsely representing that the accused No. 2, 
who held the policy for Rs. 3,000 in that 
company, had died and thereby committed 
an offence punishable under sections 420, 
Indian Penal Code, and 511, Indian Penal 
Code. _ 

(2) That you accused No. 1 on or abdut 
the 8rd of June 1916 forged a letter pur- 
porting to announce the death of accused No. 
2 for the purpose of cheating the Insurance 
Company as aforesaid and thereby committed 


(1) 16 C. 310; 8 Ind. Dec. (N. 8.) 2 
(2) 20 Ind. Oas. 593; 15 Bom. L. hx 568; 2 Bom. Cz. 
Uas. 80; 14 Or. L. J. 488. 
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an offence  punishable under- section 468, 
Indian Penal Code. 

(3) “That yon accused No. 1 on or about 
the 18th of June 1916 forged a certificate 
of identity of accused No. 2 purporting to 
be sigued by a schoolmaster at Bhiria 
for the purpose of cheating the Norwich 
Life Insurance ‘Company as aforesaid and 
thereby committed an offence punishable 
under section 468, Indian Penal Code. 

(4) That you accused No..l forged on 
or about the 14th June 1916 a certificate 
from a death register purporting to record 
the death of accused No. 2 for the purpose 
of cheating the Norwich Life Insurance ' 
Company as aforesaid and thereby committed 
an offence punishable under section 468, 
Indian Penal Code. 

(5) That you accused No. 3 on orabout 
the 13th of June 1916 forged an affidavit 
purporting to be signed by a Larkana | Pleader 
as to the cremation of acoused‘No, 2 for the 
of cheating the Norwich Life 
Insurance Company, as aforesaid and thereby 
committed an offence punishable under see- 
tion 468, Indian Penal Code. 

(6) That you accused No. 4' on or about 
the 14th of June 1916 forged a medical 
certificate of death purporting: to be signed 
by the Doctor of a Governmerit Dispensary 
at Bhiria for the purpose of cheating the 
Norwich Life Insurance Company, as afore- 
said and thereby committed’ an, offence 
punishable under section 468, Indian Penal 
Code. 

This order operates as a comniittal and 
it will not be necessary to return the 
record to the Magistrate. Queen-Hmpress v. 
Krishnabhat (3). Accused No. 2 to be re- 
leased on bail to appear in the Sessions 
Court on the personal recognizance of Rs,1,000 
and one surety in Rs. 1,000. 

Conviction and sentences reversed; accused 
(appellants) committed to Sessions, 


Accused committed 
(8) 10 B. 319; 5 Ind. Dec. (N. s.) 60 Reson, 
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MADRAS HIGH COURT. 
Cru Revision Petition No. 1214 or 1916. 
March 13, 1917. i 
Present:—Mr. Justice Abdur Rahim. 
SEGU BALIAH—Covntser- Petitioner 
— PETITIONER 


versus 
N. RAMASAMIAH— RECEIVER — 
RESPONDENT. 
Penal Code (Act XLV of 1860), as 421, 424—Pro- 
vincial Insolvency Act (III of 1907), s. 48— Permission 
{granted to Official Receiver to prosecute insolvent, 
whether sanction—Report of Official Receiver, value of 
—Offence falling under Penal Code and Insolvency Act, 
prosecution for—General Clauses Act (X of 1897), s. 26 
—Criminal Procedure Code (Act V of 1898', ss. 
195 ,476. : 

It is open to a District Court to grant permission 
to the Official Receiver to prosecute an insolvent for 
an offence under sections 421 and 424 of the Indian 
Penal Code upon the strength of the Receiver's 
report, which is sufficient material for that purpose 
, though it may not be evidence on which a conviction 
can be legally based. 

Nand Kishore v. Suraj Mal, 29 Ind. Cas. 998; 37 A. 
429; 18 A. L. J. 642, distinguished. 

Such permission does not amount to a sanction 

under section 195 or to an order under section 476 of 
the Criminal Procedure Code. 

Where a special enactment deals with an offence 
similar to an. offence dealt with by a general enact- 
ment, it does not follow that the provisions of the 
general enactment are repealed to thatextent, The 
prosecution in such a case may be under either of, 
those enactments as provided by section 26 of the 
General Clauses Act. 


Chandi Pershad.v. Abdur Rahman, 22 C, 13L at p. 
189; 11 Ind. Dec, (x. s.) 89, distinguished. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise 
the order of the District Court, Kurnool, 
dated the 20th September 1916, in Insolvency 
Petition No. 5 of 1914 (in the matter of 
the insolvency of ‘Segu Baliah). E 


Mr. A. Sundaram, for the Petitioner. 


JUDGMENT,—This is not a oase of an 
“order either under section 195 or section 
476 of the Criminal Procedure Code. It 
is a permission granted to the Receiver, 
.who is an officer of the District Court, 

* to prosecute an insolvent who; within the 
knowledge of the Receiver or upon the 
information available to the Receiver, is 
alleged to have committed an offence under 
sections 421 and 424 of the Indian Penal 
Code. The learned Counsel for the peti- 
tioner contends that the report of the 
Receiver is not evidence and cites a ruling 


of the Allahabad High Court in Nand 
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Kishore v. Suraj Mal (1), holding that: a 
conviction based on sucha report is not 
legal. But that has nothing to do with 
the present case. What the District. Judge 
has done is only to grant ' permission to 
the Receiver to prosecute the insolvent, 
as it is alleged. that he has committed an 
offence of the nature described. 

Then it is argued that the prosecution 
ought to be under section 43 of. the 
Provincial Insolvency Act, and I am asked 
to hold that that section virtually repeals sec- 
tions 421 and 424 of the Indian Penal Code. 
Taking for instance section 421, the offence 
with which it deals is not exactly the 
same as is covered by sestion 43 of the 
Insolvency Act. But apart from. that, 
section 26 of the General Clauses: Act is 
quite express on this point. It says 

“where an act or omission constitutes an 
offence under two or more enactments, then 
the offender, shall be liable to be prosecuted 
either or any of 
those enactments, but shall not be liable 
to be punished twice for the same . offence.” 
The authority relied upon on behalf of 
the petitioner, 7. e., the case reported as 
Ohandi Pershad v. Abdur Rahman (2), was 
not onein which the prosecution was under 
section 421 or 424, Indian Penal Code. 
But I may observe that if this case is 
intended to support a general propositicn 
that because a special enactment deals 
with an offence similar to the offence 
which is dealt with by the Indiam Penal 
Code, therefore, the provisions of the Indian 
Penal Code skould be ‘taken to have been 
repealed to that extent, I am not prepared to 
accept that proposition. In the Calcutta 
«ase the provisions of section 26 of the 
General Clauses Act were not apparently 
brought. to. the notice of the learned 
Judges, and those provisions to my mind. 
are too clear to be ignored, The petition 
is dismissed. 

Petition dismissed, 

V. R. P. 7 a 


(1) 29 Ind. Cas. 998; 37 A. 429; 13 A, L. J. 642. 
(2) 22 0. 131 at p. 138; 11 Ind. Deo. (x. s.) 89, 
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YISVANATHA PANDARA SANNADHI t, SOUTH INDIA BANK, LTD. 


MADRAS HIGH COURT. 

AN ON APPEALS Nos. 34 AND 140 or 1912. 
er 7 l August 28, 1917. 

. Present: —-Justice Sir William Ayling, Kr., 

and Mr. Justice Seshagiri Aiyar. 

.  IN'A. S. No. 34 or 1912 
VISVANATHA PANDARA SANNADHI 
alias SUNDARA PANDARA SANNADHI 

—Derenpant No, l— APPELLANT 
versus 
SOUTH INDIA BANK, Lrp., 
TINNEVELLY, rBROUGH 178 AUTHORISED 
Acent S. SUBBAIYAVIER AND OTHERS 
— PLAINTIFE AND Derenpants Nos. 2 vo 6 
AND S TO 26— RESPONDENTS. 

In A. S. No. 140 or 1912 
SOUTH INDIA BANK, Lr. 
TINNEVELLY, THROUGH ITS AUTBORISED 
-Acent 5. SUBB AIYAV IE R—PLAINTIFF— 
APPELLANT 
versus 
VISVANATHA PANDARA SANNADHI 
alias. SUNDARA PANDARA SANNADHI 

AND OTHERS—Devrenpaxts Nos. l To 6 anp 

8 TO 26 AND LEGAL REPRESENTATIVES OF 
:.ResrospENTS Nos. 9 AND 18— RESPONDENTS. 
Execution—Atiachment of debts due to judgment- 
« debtor Suit by purchaser—Evidence to identify sa 
admissibility of —Limitation_Act (IX of 1908), Sch. 

. Art 116—Money bond—Registered:decd executed on same 
day providing for payment of debt—Limitation—Trust 
—Trustee of temple, whether personally liable for debt, 

Where in a suit to recover the amount of a debt 
purchased in the execution of a decree itis found 
that there are discrepancies between the description 
of the debt in the attachment list and its description 
in the plaint, evidence can be let in to explain the dis- 
crepancies so as to identify the debt. [p 610, col. 1.] 

In all such cases only a reasonable amount of 
certainty can be expected having regard to the 
knowledge of and the circumstances of the plaintiff, 
\[p. 610, col 3.] 

Subsequent tothe execution of a simple money bond 
a registered deed was executed on the same day which 
provided for the payment of the debtin a particular 
manner. Default was made in the payment of the 
debt as provided by the deed: 

Held, that the bond and the deed were part of ono 
and the same transaction, and that à suit to recover 
the amount of thedebt after default was governed 
by Article 116 of Schedule I of the Limitation Act. 
{p. 610, col. 2.] 

Where the income of a temple is more than 
sufficient to mest its current expenses, the trustee is 
personally liable for debts incurred by him during 
his period of management. He is not so liable, how- 
ever, for debts incurred by a previous trustee before he 
took over management of the temple. (p. 611, col. 1.] 


. Appeals against the decree of the Court of 
the Subordinate Judge, Negapatam, in Original 
Suit No. 41 of 1910, ; 


9 


wu 


‘his 


In A. S. No. 34 of 1912 
The Hon’ble Mr. T. Rangachariar and Mr. 
G. S. Ramachandra Atyar, for the Appellant, 
Mr. M. D. Devadoss, for the Respondents. 


In A. S. No, 140 of 1912 
Mr. M. D. Devadoss, for the Appellant. 
Messrs. T. Narasimha Aiyangar, G.S. Rama- 
chandra Aiyar and V. Purushottama Aiyar, 
for the Respondents. 


JUDGMENT.—The plaintiff obtained a 
decree against one Nataraja Aiyar in Original 
Suit No 30 of 1908 on the file of the 
Court of the Subordinate Judge’ of Tinnevelly. 
Certain debts due to  Nataraja Aiyar 
were nttached and brought to sale.” Plain- 
tiff became the purchaser. One ofthe debts 
thus purchased was dpe on a bond execut- 
ed by the Ist defendant. He was at the 
time of the bond (16th June 1904) the 
Srishta Adhinakarta of the Devastanam. 
In order to understand the position of the 
jst defendant, it is necessary to state that 
a large number of families in Jaffna are 
the hereditary trustees of the Devastanam. 
They appoint one among themselves as the 
principal manager or "the Srishta Adhina- 
karta". Transactions connected with the 
temple are entered into by him. There can 
be no question that he acts as the repre- 
sentative of all the trustees and represents 
the temple as well. 


To go bask to the claim in the suit, the 
suit was instituted in June 1910. A nümber 
of defences were raised. It was pleaded 
tbat the lst defendant was not personally 
liable, tbat the debt was not properly 
identifed and that the claim was barred by 
limitation. 

The Subordinate Judge held that the suit 
was in time, but that the Ist defendant was 
personally liable and not the Devastanam. 
Both the plaintiff and the Ist defendant pre- 
ferred separate appeals. Both of them 
wanted that the liability should be laid on 
the trust. 


On the first occasion when the appeal 
was heard, we found that Mr. T. Renga- 
chariar appeared for the Ist defendant in 
individual capacity as well as in his 
capacity of representing the trust. Although 
we , felt no doubt that the learned Vakil 
was trying to advance the olaims of both 
the interests dispassionutely, we thought if 
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desirable that the trust should bá separately 
represented. Consequently, with his con- 
sent, the Devastanam is now separately re- 
‘ presented by Mr, T. Narasimha’ Aiyangar. 

The arguments. on behalf -of the Ist 
defendant may first be dealt with. The 
first contention that there is no evidence 
of a ‘bond having been given-for the debt 
Gomes too late. It was not raised in 
the Court below and it is not in the 
grounds of appeal to this Court. Further 
there is .reliable evidence that a bond was 
executed. - 

“The second contention of the learned 
Vakil i Is. that in execution of the decree in 
Original. Suit No. 30 of 1908 on the fle of 
the Court of. the. Subordinate Judge of 
Tinnevelly what was attached was <1) a 
claim for Rs. 12,000, (2) on a registered 
bond, (3) executed by the lst and 2nd 
defendants. It was “argued that this 
description in no way ‘tallies with the claim 
now put forward. After the attachment, 
a` list of the properties to be sold was 
prepared. That was Exhibit B. In that 
the debt is mentioned as on a bond for 
Hs. 8,000: and the date is given as the 
16th of June 1904. The mistakes as to 
execution by the two defendants and about 
registration -are repeated; ' The contention 
for the. appellant is that - ‘the plaintiff is 
only entitled to what he purchased or pur- 
‘ported to. purchase, and that. as. there. are 
material . discrepancies between the :plaint 
claim and the,claim as indicated in the 
attachment proceedings, plaintiff should be 
non-suited. Raja Thakur Barmha v. Jiban Ram 
Marwazi (1) was relied on for this proposi- 
tion. In that ease, evidence was sought tò 
be adduced to contradict a plain statement 
in, the order of attachment. In the present 
case, the evidence let in .only tends to 
explain certain "discrepancies. What the 
Courts have:to find out in such cases is 
whether the claim agrees substantially with 
the subject-matter of the purchase, À reason: 
able amount of certainty is all that can 
be expected having regard to the knowledge 
of, and the ‘ciroumstandes of the plaintiff, 
The. principle enunciated by Lindley, M. R. 


"> 


^ (1) 21 Ind. Oas. 936; 410. 590; 18 C. W. N. 318; 15 
M; L. T, 187; 12.A. L, 3 156; (1914) M. W. N. 118; 26 
M. L. o 19 C. L. J. 16]; 16 Bom. L. R. 156; AC. 

. $90 (P, C 3 


& 


in Cowen v. Truefitt Limited @) applies to 
this case.’ Vide also Palaniappa Tevan.- v. 
Sahdagopa Mudaliar (3). We hold that the 
subject-matter of the suit is identical with 
what was purchased by the-plaintiff:. 

We might deal with.the question of limita- 
tion before ‘considering the liability of the. 
Ist defendant. Mr. T. Narasimha Aiyangar 
contended that the evidence shows that there 
was a stipulation that if one of the instal. : 
ments was not paid, the whole was to 
become .payable. The evidence of: the 8th 
witness for the plaintiff is absolutely worth- 
less, We do not attach any weight to the 
deposition of the lst- defendant: He is 
interested in saying that the claim is barred. 
He did not allege the bar of limitation in his 
reply notice. The further question is whe- 
ther ‘the suit is not governed by the three 
years’ rule under Article 67 of the Limita- 
tion Act. The Sabordinate Judge has found 
that & süm of Hs. 9,000 was paid on two 
different occasions. .In ll likelihood, there 
was authority to make these payments, but 
the plaint does: not say that limitation has 
been. saved by these’ payments. The de-. 
fendants rightly contend that they had no 
opportunities of showing that the payments 
were unauthorised. .We do not, therefore, 
base our judgment on these payments. 
We think Exhibit A extends the period to 
six years. A perusal of that document shows 
that it was a. consolidated agreement: by. 
which the- Ist defendant undertook to dis- 
charge the debts due to Nataraja Aiyar 
in a par:icular manner. One of the debts 
to be paid off was the plaint. one.: The 
document was executed on the same date 
on which the plaint bond was signed. We 
think the Subordinate Judge is right in kis 
view . that the bond sued on and Exhibit A 
formed: part of the same transaction. As 
Exhibit A was registered and: as it was 
in carrying out the terms of that document 
that default was made, in our opinion, Article 
116 applies to this case and the suit is in 
time. See Tricomdas Oooverji Bhoja y. Go- 


pinathjt Thakur (4). 

(2) (1390) 2 Ch. 309; 68 L, J. Ch. 568; 81.L. T. 104; 
47 W. R. 661 

s 9 Ind, Cas. 729; (1911) 1 M. W. N. 183; ,9 M.L.T, 


ir 39 Ind. Cas. 156; 1P. L.J. 262; 16. A.L. J. 
217; 25 C. L: J. 279; 32 M. L. J, 397; 21 M. L. T, 262; 
21 C. W. N. 671; (1917). M. W. N.-363; 5 L, We 8544 
19 Bom. L. R. 450; 44 C. 759; 44 L A. 66. 
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The main: contention related to the lst 
"defendant's personal liability. The history 
of the transaction is this. In 1878, one 
‘Sattanatha, the then managing trustee, 
borrowed money. His successor Kailasa- 
‘nathba Pandaram borrowed from the 
Same creditor in 1881. Sattanatha again 
‘became manager and he executed a doou- 
‘ment-for Hs. 4,C00 in-1897. The present Ist 
"defendant succeeded him in 1904, He found 
that the old debts were subsisting. He bimself 
-borrowed on a promissory note Rs. 1,000 as 
soon as he entered office. He gave a con- 
:solidated document for Rs. 8,000 in June 
1904, .There is evidence that the monies 
borrowed by his predecessors were utilised for 
temple purposes. At any rate, a succeeding 
trustee should not .be held responsible for 
antecedent mismanagement. Applying the 
‘principle of. Hunoomanpersaud Panday v. 
: Musammat Babooee Munraj Koonweree (5), which 
‘the Judicial Committee have repeatedly ex- 
itendedto religious endowments [vide Konwar 
“Doorganath Hoy v. Ram Chunder Sen (6)], we 
‘must hold; ‘that the lst defendant was justifi- 
.ed in charging the temple with the debts 
incurred. by his predecessors. At any rate, it 
ig: clear that he did not intend to hold himself 
‘personally liable for those debts. The debt 
borrowed by: him personally stands on “a 
“different footing. There..,is,.evidence that 
-the “income of the : temple is more than 
‘sufficient to. meet its current; expenses. He 
has not disclosed all the circumstances in 
-his evidence which led him to borrow. 
Prima facie, the promissory note executed 
‘by him makes him: personally liable. For 
‘these reasons, we. are not satisfied that he 
ds not. personally liable to the plaintiff for 
the debt contracted by him after he became 
tthe managing ‘trustee. The principle of 
Swaminatha Atyar v. Srinivasa Aiyar (7) 
is applicable to this case. We are not now 
concerned with the equities that; he may 
have against the Devastanam for re-imburse- 
ment. We think sufficient grounds ‘have 
. “mot. been shown for charging the Devastanam 
with “liability in the first instance for the 
debt contracted by the lst defendant. 


' (8)G6M. 1. 4.393 at. p. 423; 18] W. R. 81 (foot note); 
Sev. 253 N.; 2 Suth, P. C. J, 29; 1 Sar. P. C. J. 552; 19 
E, R, 4... | 
(6 41. A. 52 2 C. 341; 1 Ind. Dec. (N s. 508, 
7) 38 Ind, Cas. 172; 32 M. L. J. 259; 21 M, L. 7. 93; 
5 L. W. 828; (1917) M. W. N. 278 
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We must, therefore, modify the decree of 
the Subordinate Judge, by directing that 
out-of the sum decreed, the temple shall 
pay Rs. 5,968-7-5 on account of the amount 
of money borrowed by the predecessors of 
the Ist defendant, and that ‘the Ist 
defendant shall pay the balance to the 


‘plaintiff. It has been brought to our notice 


that when execution was applied for, ..the 
first defendant undertook to pay 10 per 
cent. per annum interest on the amount decreed 
from 28th February 1912. This undertaking 
cannot bind the temple; but the first 
defendant is bound by it, Consequently he 


must pay the additional 4 per cent. interest 


from the 28th February 1912 upto this 
date. Interest will be at 6 per cent. per 
annum from this date. 

As regards costs, we do not think that 
the temple should be» made to pay the 
whole of it. If the lst defendant had given 
before the Subordinate Judge the evidence 
which he has now given, he might “not 
have been held personally liable for the 
whole amount. Under the circumstances, 
we think he should pay’ one half of the 
costs of the plaintiff in this and in the 
Court? - below. The temple will pay 
the other half. We fix the Commissioner's 
fee at Rs. 150. This fee and the other 
costs of the commission shall be solely 
paid by the Ist defendant. The expenses 
of engaging a Vakil for the 28th respondent 
shall be paid by the temple and the Ist 
defendant in the proportion already indicated. 


Decree modified. 


SIND JUDICIAL COMMISSIONE R'S 
COURT. 


Frest Crvin ÁPPEAL No. 29 or 1914. 
' March 2, 1917. 
Present; —Mr. Pratt, J. C., and 
Mr. Hayward, A. J. C. 
‘KESARCHAND KESHOWJI AND ANOTHER 
— DEFENDANTS—APPELLANTS 
versus 
LAKHAMSI RAISI—PrAIvTIFF-— 
RERPONDENT, 
Limitation, Act (IX of 1908), Sch. I, Art. 164—‘Duly 
served, meaning of. 
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KESARCHAND KESHOWJI V. LAKHAMSI RAISI, 

The phrase 'duly served' in Article 164 of the 
First Schedule ‘of the Limitation Act is used in 
the same sense as in Order V, rule 19, of the Civil 
Procedure Code. Jn both places ib means served in 


, such a manner as to give the defendant information 
of the proceedings taken against him. 


Appeal against the order of Mr. Crouch, 
Additional Judicial Commissioner, Sind. 

Mr. Kalumal Pahlwmal, for the Appel- 
lants. ; 

Mr. Kimatrai Bhojrai, for the Respond- 
ent. 


JUDGMENT.— This isan appeal against 

„the order made by the Additional Judicial 
Commissioner in the District Court juris- 
diction refusing to set aside an ex parte 
,deeree made against the- two appellants. 
. The appellants were first two defendants. 
It is admitted.that tliey were served with 
defendants’ summons, the Ist defendant 
at Una in. the Junagad State on the 91st 
June and the 2nd defendant in Bombay on 
the 9th June 1913. Tbe date of the hearing 
was the 3rd July 1913 and after service 
of summons they wrote several letters to 
the Court, but failed to appear or to make 
any application of which the Court could 
take cognizance and an ex parie decree 
was passed against them on the &th of 
August 1913, 


The defendants applied on the sth April 
1914 to have the deeree:set aside, but 
this application was ¥éfused by the Judge 
on the ground that it was time-barred 
under Article 164, Limitation Act. 
“ Under that Article there are two periods 
of limitation (1) 30 days from the date of 
the decree, if the summons is duly served, 
and (2) if the summons is not duly served, 
30 days from the time when the applicant 
has knowledge of the decree. The Judge 
held that the summons: were duly served on 
the defendants and applying the first period 
of limitation dismissed the application. 


Mr. Kalumal contends that the Judge was 
wrong in holding that the summonses were 
duly served, because they were not served in 
time to allow the defendants to appear 
and answer, this being the time prescribed 
under Order V, rule 6. Mr. Kalumal further 
referred to Order IX, rule 6, paragraphs(b) and 
(e!,which appear to make the phrase ‘d aly serv. 
ed’ apply to a summons that is served in an ffici- 
gat time to enable the Gefendant to appear and 


ywn 
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answer. And no doubt the.phrase 'not duly 
served! is used in the same sense in Order 
IX, rule 13, for it would have been sufficient 
cause for setting aside an ex parte decree 
if the defendants were able to show that the 
defendants’ summons was not served upon 
them in time to make their defence. y 

But the phrase ‘duly served’ is also used 
-in another sense in the Civil Procedure. Code 
and that is Order V, rule 19. In that Order 
the phrase ‘duly served’ means that. -the 
summons had been served upon the.defend- 
ant in such a way that the defendant has 
knowledge of the suit or that the Court may 
presume that he has such knowledge. 

The Judge.has applied this latter meaning 
to the same words in Articl3 164, Limitation 
Ast, and we think he was correct in doing : 
80. : . 
The whole law of limitation rests upon 
the principle that the law assists those who 
are vigilant and not those who sleep over 
their rights. If the construction contended 
for by Mr. Kalumal were accepted, it would 
lead tothis result that the defendant, on 
whom the summons was served but. not in 
time to enable him.to appearand defend, 
might safely ignore the proceedings .taken ` 
against him and .sleep over his rights until 
he is roused from . the slumber by some pro- 
cess of execution of-the decree. This cannot be. 
the intention of the Article. The two periods 
defined by the Article indicate that where 
the defendant has knowledge of proceedings 
which he knows must end in the decree, he is 
bound by the shorter period of limitation, ¢ e., 
30 days from the date of the decree. But 
where he has no such knowledge, then 
limitation runs only from the time. when 
the decree was brought to his notice. The 
phrase ‘duly served’ must, therefore, be con- 
strued in Article 164 as-meaning served in 
such a way as to give the defendant informa- 
tion of the proceedings, z.¢, duly served 
within the meaning of the term as used in 
Order V, rule 19. We think the construc- 
tion put upon these words by the Judge is | 
inaccord with the principle on.which, the 
limitation rests and is correct, E 

We, therefore, confirm the order of the 
ower Court and dismiss this appeal with 
costs, A ME 
M Appeal dismissed, 


' appeal. 


Vol. XLII] 
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- PATNA HIGH COURT. 
oie FROM ORIGINAL Orpur No. 239 or 1916, 
oa June 25, 1917. 
+ Present: —Mr, Justice Sharfuddin and 
Mr. Justice Roe. 
RAM NANDAN PRASAD SINGH— 
: PLAINTIFF — APPELLANT 
versus 
Lala RAMCHANDRA PROSAD AND OTBERS 


—DEZENDANTS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. IX, v. 4, 
order passed wunder— Appeal, whether lies. 
No appeal lies against an order passed under 
Order IX, rule 4 of the Civil Procedure Code. 


Appeal from an order of the Officiating 
Subordinate Judge, Darbhanga, dated the 
24th June 1916. 


‘im Mr. Ganesh Dutta Singh, for the Appel. 


lant. 
Messrs, Rat Guru Saran Prasad and 
Sivanandan Rai, for the Respondents. 
JUDGMENT. 
SHARFUDDIN, J.— We | think that the 


preliminary objection, raised on behalf of 
the respondent in this case should prevail, 
namely, that no appeal lies against the 
order of the Court below. An application 


. was made by the appellant under Order IX, 


rule 4 of the Civil Procedure Code, on 
which after various postponements an order 
was passed which order now is the subject of 
appeal. It is'evident that any order passed 
under Order 1X, rule 4, is not appealable. 
It may also be an order under rule 9, Order 
IX. An'order passed under this latter rule is 
appealable under clause (c), rule 1 of 
Order XLIII, which provides an appeal from 
an order under rule 9, Order IX, rejecting an 
application .for an order to set -aside the 
dismissal of a suit. On behalf of the 
respondent it is contended that the order 
that was passed which is now complained 
against does not amount to dismissal of the 
suit and hence it was supposed that the 
order complained against “was passed under 
Order IX, rule 9, against which there is no 
In any case Order IX has no 
applisation to proceedings such as that 
before us. 


‘For the above reasons we "hold that 
thére is no appeal from the order complained 
against. ` The appealis dismissed. Hearing 
fee two (2) gold mohirs, . 
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Roz, J.— Order XLVII provides the method 
by which an Original Court should deal 
with applications for restoration of miscel- 
laneous applications. Order IX has no 
application at all. I agree that the appeal 
be dismissed with costs, 

Appeal rejected, 


ALLAHABAD HIGH COURT. 
Civi, Revision Petition No, 202 or 1916, 
March 30, 1917. 
Present:—Justice Sir George Knox, Kt. 
NAIK RAM AND ANOTHER— PLAINTIFFS— 
APPLICANTS 
versus 
BHAGWAN CHAND--DEFENDANT— 
OPPOSITA Party, 

Civil Procedure Code (Act Y of 1908), s. 148— 
Decree conditional on payment of sum within cerlatn 
period—Extension of time— Court, power of 

Ina suit for possession a decree was passed con- 
ditional on the plaintiff paying a certain’ sum within 
one month of the date of the decree. The plaintiff 
failed to pay the sum within the period fixed by the 
decree and applied for extension of time: 

Held, that the Court had jurisdiction to extend 
the time. [p. 614, col. 1.] 

Civil revision from an order of the District 
Judge, Gorakhpur. 

FACTS.—In a suit for possession of 
certain lands by a minor on attaining 
majority, on the ground that the lands 
had been sold by his guardian in excess 
of his authority, a decree was made by 
the lower Appellate Court in favour of 
the plaintiff on condition of his paying a 
certain sum within one month of the date 
of the decree. The plaintiff failed to pay 
the sum within the period allowed by the 
decree, and a few days after the expiry 
of the period made an application for ex. 
tension of the time limited for payment, 
on the ground that he had been unable to 
make the payment within time owing to 
illness. The application was supported by 
an affidavit. The Court granted a further 
period of two weeks for making the pay- 
ment. Defendants preferred an application 
for revision tothe High Court,  , 

Mr. Iqbal Ahmed, for the Applicants, 

Mr. Jang Bahadur Tan for the Opposite 


Party. 
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:AUDGMENT,— The Court undoubtedly bad 


inrisdiction to extend the time: . 
. The. application i is dismissed with costs. 
5 Application dismissed, 


CALCUTTA HIGH COURT. 

APPRAL FROM APPELLATE Decree No. 1154 

» + or 1915. 
3 July 19, 1917. 
Preseni: :—Mr. . Justice N. R. Chatterjea and 
Mr. Justice Richardson. 
Moulvi ABDUL (ABDUR) RASHID KHAN 
—PLAINTIFF— ÁPPELLANT 
. . Versus 
Fi SAFAR ALI AND 'OTHERS— DEFENDANTS 
— RESPONDENTS.. 

` Transfer of Property Act (IV of 1882), s. 112— 
Ejectment, suit for, on ground of non-payment of rent 
—Rent -for period subsequent to default, claim for, 
effect of—Forfeiture—Waiver—Contract Act (IX of 
1872), s. T4—Interest on arrears of rent, high rate of, 
whether ‘penal. 

A suit for ejectment, on the ground that under an 
express covenant in the lease the tenant is liable to 
be ejected for default in payment of rent, must fail 
where the plaintiff in the same suit also claims, rent 
for periods subsequent to the default in payment of 
rént which gave him the cause ‘of action for eject- 
ment, as by making such a claim he must be taken 
to have waived the forfeiture under section 112 of 
the Transfer of Property Act. [p, 614, col. 2.] 

A high rate of interest (61 per cent. per mensem) 
payable under a stipulation on arrears of rent of-a 
tenancy not governed by the Bengal.Tenanoy Act 
cannot, in the absence, of special circumstances, he 
regarded as penal. [p. 614, col. 2.1 

Appeal against the decree of the Subordinate 
Judge, Noakhali, dated the 24th February 
1915, affirming that of the Munsif, 2nd Court, 
at Sudharam, dated the 25th May 1914. 


Babu Surendra Nath Guha, for the Appel-: 


lant. 

"Babu Ram Dayal De and Babu Birej Mohan 
Majumdar for the Deputy Registrar, for the 
Respondents. l 

JUDGMENT.—This appeal arises out 

- o£. a. suit for ejectment of the defendants 
from the disputed land, on the ground 
that the defendants were liable to be 
ejested under an express covenant in the 
kabuliyat executed by their predecessor-in- 


INDIAN CASES, 


[1937 
interest, .one Amir-nd- din, an. he 
Falgun 1996. a 

It was stipulated in the kabuliyat ‘that 
the tenant would be liable to- -ejectmént if 
he failed to pay rent “through wickedness”. 
The learned Subordinate Judge says that 


16th 


there is “ no allegation of any wickedness” 
on the part of the defendant in the 
plaint. 


We think that this claim for ejectment 
must fail on the simple ground that the 
plaintiff bases his cause of action from 
1314 and claims rent for the years 1314 
to 1319, 2. e., for six years. By claiming rent 
subsequent to the defanlt in payment of 
rent which, according to the plaintiff, gave 
him cause of action for ejectment, the 
plaintiff must be taken to, have waived the 


- forfeiture under section 112 of the Transfer of 


Property Act. » 
^ The appeal must accordingly fail and is 
dismissed." 

The respondent. has preferred a cross- 
objection. “nts 

Tt is contended that the defendant had 
not purchased the land ‘covered by the 
kabultyat which was executed by Amir-nd- 
din in favour of Shona. Miah and that it 
is not found that the plaintiff was- in 
possession continuously for twelve years by 
receipt of rent from the défendant. The 
findings, however, on the point are son- 
elusive and we : are of opinion that -the 
Court below was right in: holding that 
the relationship of landlord and tenant 
between the plaintiff and the defendam 
was made out. 

The only other contention on behalf F 
the respondent. relates to the question of 
interest’. payable on -the arrears.of rent. 
The land: was described as homestead land 
in the judgments of the Courts below and 
is situated in a Municipal town.. The 
Court below has not found any special oir- 
cumstances upon which we can hold that 
the interest at the rate of 6; per 'cént. 
per mensem was penal. Under the cir- 
cumstances we are unable to interfere with 
the decision: of the Court below on the 
question of interest. 

It is contended before us that the land 
was originally orchard land and that. the i 
incidents of the tenanoy are covered by ;the 
provisions of the Bengal Tenanoy, , Act, . 


Voi, XLI] 
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This question does . not ‘appear to have 
been, raised in the. Courts below, We are 
unable, therefore, to go into it so far -as the 
present case is concerned. The -questions 
as to the character of the land and the 
nature of the tenancy are, however, left open. 
- The oross-objection is disallowed. 

We make no order as to costs either in 
the appeal or in the cross-objection. 

Both appeal and cross-objection dismissed. 





CALOUTTA HIGH COURT.. 

APPEAL FROM APPELLATE Decree No. 1135 

or 1916. € 
] . July 28, 1917... . 
Present:—Mr. Justice Fleteher and 
: Mr, Justice Newbould. 
JADAB. CHANDRA BHATTAGHARJEE 
—PLAINTIFE—ÀPPELDANT -` . ' 
< verses 
“MARIJUDDI AND 0THERS— DaruxDANTS—" 
RESPONDENTS. : 

Evidence Act. (I of 1872), ss. 91, 92 —HMortgage— 
Arr angement exempting one of several mortgagors from 
personal liability, whether admissible in evidence. 

An arrangement by which one of several mort- 
gagors procures a release of his own personal liability 
in respect of the whole of the mortgage money on 
payment of a consideration to the “mortgagee, is 
admissible in evidence even. where the contract 
between the parties as contained in the mortgage- 
deed provided that any payment on account of the 
mortgage must be endorsed on the back of the mort: 
gage-bond. {p. 616, coh 1]. . 

Appeal against the decree of the;, Sub. 
ordinate Judge, Ist Court of „Jessore; | dated 

the 28th Febrnary 1916, reversing that. 
of the Munsif, 3rd Court at Narail, dated 
the 18th November 1914. 

, FACTS appear from the judgment, 

Babu Haradhan Chatterjee, for the Appel- 
lant. —The appeal arises out of a snit 
based on’ a. mortgage-bond. My -points 
are: first, the lower Appellate Gourt wrongly 
allowed certain -reeeipts to be proved as 
against the mortgagee. The .doonment pro: 
vides that whatever money shall bs paid 
iu respect. of the mortgage-debt shall 
be endorsed .on the back of the mortgage- 
bond. So the Court. below. was clearly 
wrong in holding thatthe defendant No, 


a 
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9 -could prove in contravention. of the 
express -contrast in: : the mortgage bond 
any payment made by him. of: the. money 
dua -under the -mortgage by ‘means of 
Separate -receipts. Secondly, the v.Court 
below .should not have discharged . the 
defendant No. 9 from his liability .toi pay 
the mortgage-debt on the ground that he 
had -paid his share. of the debt. 3 The 
mortgage cannot be split up at the in- 
stance of the mortgagor. The mortgagee 
may look to the share of any of the 
mortgagors and may hold any of them 
liable for the recovery of the whole of 
the mortgage- money. The liability of the 
mortgagors is a joint and several liability. 
The defendant No. 9 has been wrongly 
discharged from his liability to pay the 
mortgage debt, Refers to section 60, Transfer 
of Property Act. Thirdly, as? regards 
the question of limitation, it appears from 
the document itself that the suit ‘was 
mot out of time as the Court below has 
found, 

Babus Satis Chandra Ghose and Bhupendra 
Qoomar Ghose, for the Respondents.—The 
defendant No.9 has paid his share of the 
debt 'and so has been rightly discharged 
from his liability. The receipt of payment 
of money due under the mortgage wae, 
it has been found as a fact, given under 
an amicable arrangement made between 
the parties, and so it does not lie in the 
mouth of the mortgagee, especially in 
secord appeal, to say that if is no proof 
of payment. Moreover, & mere stipulation 
in the mortgage-bond that all payments 
must be endorsed on the back of the 
deed would not debar the mortgagor from 
taking receipts for payments made by 
him and proving them as payments 
made in respect of the mortgage-debt. 


JUDGMENT. 

FLETCHER, J.—This is an appeal by the 
plaintiff against a decision of the learned 
Subordinate Judge of Jessore, dated the 
98th February 1916, reversing the desision 
of the Munsif at Narail. The suit was 
brought to enforce a mortgage security 
The only question that has been raised 
in this appeal is a question with ' regard 
to the liability of the defendant No, 9 
and chia property. The defendant No. 9 
set up.two cases. First of all, he set up 
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the case that he, in consideration of the 
payment af Ra. 161, had prooured from the 
mortgagee a release ‘of his ‘personal liabili- 
ty in respect of the mortgage money; 
The answer to that was that the payment 
could not be proved because the contract 
between the parties as contained in the 
mortgage deed provided that a payment 
on. account of the mortgage must be 
endorsed: on the back of the mortgage- 
bond. But the arrangement that the 
learned Judge. has found to be proved 
in this case is not an arrangement covered 
by: the terms of the mortgage. It is an 
arrangement by which the defendant No. 
9 procured a release of his own personal 
liability in respect of the whole of the 
mortgage-money. That is a matter not 
covered by the terms of the mortgage. 
On the findings of fact, it is quite clear 
that the learned Judge correctly held 
that the defendant No. 9 had been re- 
leased by the plaintiff from his personal 
liability with respect to. the mortgage. 


The other point was the question of 
limitation. The defendant No. 9, having 
stated that he had procured his personal 
release on payment of the sum of 
Rs. 161, alleged that the claim of the plaint- 
iff as against the property which re- 
mained subject to the mortgage and 
liable to be sold in satisfaction of the 
whole mortgage-money was barred by 
limitation. The learned Judge came to 
the conclusion that it was so barred. 
The learned Judge was led into that 
error owing to the mistake that appears 
in the plaint. But an examination of 
the original document and of the date 
of the institution of the suit show quite 
clearly that the suit, so far as regards 
the enforcement of the mortgage against 
the whole of the property comprised there- 
in, was brought within twelve years from 
the date when the mortgage-money be- 
came due. In that view, we must set 
aside that portion of the decree of the 
learned Judge of the lower Appellate 
Court and hold that the interest of the 
defendant No. 9 in the property comprised 
in the mortgage is liable to be brought 
to sale in satisfaction of the whole 
amount due to the plaintiff on the mort- 
gage just muchas that of the other 
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defendants. Subject to that, the appeal 
must bedismissed. We make no order as to 
eosts of this appeal, 
NewBorn, J.—I agree. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
"APPEAL FROM APPELLATE DROREE No, 312 
or 1916. 

August 3, 1917. 

Present;— Mr. Justice Fletcher and 
Mr. Justice Newbould. 

AMID (HAMID) ALL AND OTHERS 
—DEFENDANTS— APPELLANTS 
versus 
ABDUL MEA MOZUMDAR AND CTHARS 


—PLAINTIFFS— RESPONDENTS, 

Registration Act (XVI of 1908', s.. 47 —Priority— 
Registration of deed subsequent to that of another deed, 
effect of. 

A mortgage-deed executed prior to a deed of sale, 
but registered after the registration of the latier 
within the time limited by the Registration Act, has 
priority over the deed of sale. [p. 617, col. 1.] 

Appeal against the decree of the Officiating 
Snbordinate Judge, Cachar, dated the 
18th September 1915, reversing that of 
the Munsif, Silchar, dated the 4th March 
1915. 

FACTS of the 
judgment. 

Babu Govinda Ohunder De Roy, for the Ap- 
pellants.— The defendants are the appellants 
and the appeal arises out of a suit barred 
on a mortgage-bond. The appellants pur- 
chased the property in suit from their 
vendors, who are said to have executed the 
mortgage- -bond in favour of the respondents 
prior to the sale. The mortgage-bond 
on 20th March 1508. It 
was registered on 29th May 1908. On 
the 19th May, £e. between the date of 
execution and that of registration the appel- 
lants purchased the property in good faith, 
for adequate price and without any notice 
whatsoever of the mortgage. The question 
is, what would be the position of the pur. 
chaser between the execution and the regis. 
tration of the mortgage-bond. 


case appear from the 


Vol; XLII] 


[FnETcHER, J.— Was the 
registered within time?]  ' 

Yes. ` ` 
; [Fuercusr, J.—Then it would have priority 
over the document under which the defendants 
claim. | 

There are certain other facts which the 
lower Appellate Court did not take into 
consideration, although it reversed the 
finding of the first Court, namely, that the 
mortgage was a collusive and fraudulent 
transaction and the interest was a penal 
one. s. 5 
‘Babu ' Hemendra Kumar Das, for the Re- 
spondent, was not'calléd upon. 

"JUDGMENT.—This appeal must fail on 
the findings of fact’ made by the learned 
Judge of the lower, Appellate Court. It 
is quite clear that, ou those facts, the 
plaintiffs’ document being registered with- 
in ‘the time limited by the Registration 
Act had priority over the document under 
which the defendants claimed.. 

It is urged also that the interest was penal. 
No issue was raised on this point and the 
point does not arise for our decision. In 
any event, this contract about interest, in 
the absence of-any evidence of extortion 
or that the interest itself is so high that it 
amounts to extortion, is a . valid con- 
tract. s 

The appeal fails and is 

costs. 


-mortgage-bond 


dismissed with 


Agpeal dismissed. 


PATNA HIGH CCURT. 
Frest Civi, APPEAL, No. 71 or 1915. 
May 28, 1917. 

Present:— Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin.. 
Maharaj Kumar Sri SANJIHIL LAL 
BRAJ KISHORE NATH SAHDEO 

—PLAÍNTIFF—Á PPELLANT 
x versus 
Musammat PARSAN KOER—DEFENDANT— 
x RESPONDENT, ; 
Award made outside British, India, validity of— 
Award not made rule of Court, effect of — Registration 


Act.(XVI of 1908), s. 17 (2) (vil—Award, whether. 


requires registration —Evidence Act (I of 1872), s. 65— 
Document in possession of person out of. reach of process 
of Court—Secondary evidence, admissibility of; : 


, 
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An award which is intended to have effect in 
British India does mot.become invalid, merely 
because it is executed outside the limitsof British 
India. (p. 618, col. 2.] ' 

An award does not become unenforceable merely 
because it is not madea ruleof Court. [p. 614, col. 2.] 

Section 17 (2) (vi) of the Registration Act exempts 
awards from compulsory registration. [p. 618, col. 2.] 

Where an original award is in the possession of a 
Ruling Chief who is not subject to the process of the 
Court, a copy of the original is'‘admissible in evidence 
under section 65 of the Evidence Act. [p. 619, col. 1.] 


Appeal against the decision of the Sub- 
ordinate Judge, Ranchi, dated the 20th 
December 1913. 

Messrs. Pugh and Sushil Madhub Mullick, 
for the Appellant. 

Messrs. Hasan Imam, S. N. Palit and 
Rai Guru Saran Prosad, for the Respond- 
ent. 

JUDGMENT.—The suit out of which 
this appeal has arisen was dismissed by the 
Court below on the construction of what 
is called the manjuri patta, In our order 


.of August 7th we held that the decision 


of the Court below on the construction of the 
palta was erroneous, that the two villages 
in suit became resumable on the death of one 
Chunder Nath, and that the respondent had 
no title to those villages. As the Court 
below had not decided the first issue 
regarding the right of the appellant to 
maintain this suit. and as questions had been 
raised regarding the execution, admissibility 
and effect of the documents on which the 
appellant relied, we directed that the record 
should be returned to the Court below for a 
finding, on the first issue as framed by that 
Court, which was "has the plaintiff a cause 
of action.” A finding has been returned 
which is in favour of the plaintiff-appellant. 
The plaintiff-appellant claims to be entitled 
to resume the two villagesin suit under an 
award which was made by the Raja of 
Seraikela on June 23rd, 1910. Qaestions 
seem to. have arisen between the Maharaja 
of Chota Nagpur and his three sons with 
regard to the maintenance to be allotted to 
them. ‘Those questions were referred to the 
arbitration of the Ruling Chief of Seraikela. 


‘The award shews that the arbitrator took 


all the evidence the parties tendered and 
heard arguments of Counsel on behalf of 
the -parties and he decided to allot certain 
khalsa villages and certain jagir villages to 


each of the three sons, The seventh clause of 
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‘the award is in places a little difficult to 


translate and it is-: certain that the words 
which have been translated and in lot of 
other pargana Mauza Bad" do "not bear 
the meaning here suggested. There appears 
to be no village of the name of Bad. 
However, it is not suggested that anytbing 
turns on the translation of this partioular 
. passage. The object of the arbitrator ig 
sslear: He proposed to allot to each of the 
sons whole parganas or villages in different 
‘parganas and his scheme was to shew in 
different schedules the village allotted to 
each of the sons. He says that he allots 
‘to the eldest son eight villages which he 
names and the whole of  pargana ealled 
‘Koramba and three villages which he namesin 
parganas Moka and Khurkra “the villages as 
entered in Schedule A.” In Schedule A 
Swe find what purports to be an enumeration 
‘of-all the villages in pargana Koramba and 
ain enumeration of the villages allotted to the 
‘eldest son in other parganas. Similarly the 
‘arbitrator allots by name certain villages to. 
‘the second son who is the plainti£-appellant 
‘here. ^ With reference to this son he mentions 
only the parganas and refers to Schedule B. 
‘Similarly with reference to the third ‘son he 
mentions the parganas and leaves the details 
to be ascertained from the third Schedule C.I 
‘think itis quite clear reading clause 7 of the 
award that the intention of. the arbitrator 
‘was to show in the schedules the villages 
‘allotted to each of the sons. The villages 
‘allotted to each: of the sons fall into two 
‘glasses, khalsa villages and jagir villages, 
‘and thus we find that each Schedule has two 
‘parts. Schedule A, which is supposed to 
contain the villages allotted to the eldest son, 
‘gives a list of a large number of villages in 
pargana Koramba, both khalsa villages and 
jagir villages. In the sesond part of the 
“Schedule B which is supposed to contain 
the villages allotted to the second son, we find 
‘against "No. 18,” village Gutooa, which is 
wrongly described as being in pargana Arngi 
‘(misprinted Argu). The name of the jagirdar is 
‘given as Tewari Maqsudan Nath, predecessor 
in-title of the presert ee and the 

able by the jagirdar is given as 
ie 16.2.0, This sum of Rs. 16-2-0 is the 
rent which Magsudan agreed to pay to the 
Maharaja in respeot- of the. two villages in 
guit, ‘namely, Gutooa ‘and: Kalhiput.. It is 
-contended that inasmuch. ‘as =the arbitrator 


intended. to give the whole of pargana 
Koramba to the eldest son, the 13th extr 
in Schedule B relating to Gutooa should ‘be 
disregarded and treated as & mistake. . The 
Court below declined to accept this contention. 
In ‘my opinion the Subordinate Judge was 
right. There can, I think, be no doubt that 
the arbitrator intended to specify in “the 
schedules the villages allotted to each of the 
sons and, it is impossible to ‘get over „the 
13th entry in the second part of Schedule B 
according to which Gutooa, though mia- 
described as being in pargana Arngi whereas it 
is really in pargana Koramba, is, definitely 
given to the second son. For these reasons 
I am.of opinion that the Subordinate Judge 
was right in holding that the award gives 
the two villages in suit to the plaintiff- 
appellant. . ` SMAN 
Various objections, however, have been 
taken to the admissibility of the award. 
It was suggested that it was rendered in- 
admissible by the fact that it was made not 
in British India but, in the State of which 
the arbitrator is the Chief. No authority 
"was cited for this proposition and I know. 
of none, It appears to me that tho: validity 
of a document does not ordinarily depend 
‘upon the place in which it is, executed. Tt 
is quite clear that this doenment ^ was 
intended to have effect in British India and 
it cannot beheld: to have no effect merely 
because it was executed a few miles;cutside 
the borders of British India. pe 
Then it was argued that the document ia 
not admissible because, it. has not been re- 
gistered, As to this it seems sufficient to 
gay that section 17 ofthe Registration Act 
exempts awards from compulsory registra- 
tion. Rat fes 
Thirdly, it was contended that. the award 
was valueless, not having been made a rule 
of Court. . As to this it. is sufficient, to cite 
the decision in the case of ; Muhammad Newaz 
Khan v. Alam Khan.(1). o9 n 
Fourthly, it was contended that the docu- 
ment was inadmissible inasmuch as the 
original bad not been accounted for. I am 
not at. al] satisfied that the original is not 
before the Court. Exhibit 2issigned by the 
arbitrator himself. It contains the body 
of the award and Schedule F showing the 
villages. allotted to , the: second son. Thig 
t (1).16.0, 414;:9 Ind. Dec. (N, s ) 276; 18 I-A, T8; 15^ 
Ind, Jur.'284; 6 Sar. P.Leds 26;..70.P.R. 1891 (P. 03, 
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Suggests to my mind that each -of the sons 
‘was given the body of the “award and so 
mpeh of the schedules ‘as concerned him. 
In addition to this document, whióhis marked 
Exhibit 2, we have'Exhibit 5 whith is a certi- 
fied copy of the whole award containing all 
the schedules as well as the body of the 
gward. From the evidence which has been 
taken on remand, it appears that the original 
award isin the possession of the Chief of 
Seraikela who is not subject to the process 
of the Court and, therefore, a copy of the 
original is admissible under section 65 of the 
Evidence Act. There is the direct evidence 
of a witness named Mahabir Prasad that 
he compared Exhibit 5 with the original 
award, 

There appears to me to be no weight in any 
of the -objections which have been taken to 
the admissibility of the award. In my 
opinion the Court below was right in accept- 
ing it in evidence. . We were referred tothe 
‘evidence: of a witness called by the defend- 
ant, named Wasiuddin, who said that these 
two villages were in possession of the eldest 
son of the Raja and he produced a receipt 
(Exhibit A). Itis to be noticed that this 
receipt is dated January 30th, 1914, shortly 
after the dismissal of this suit by the Court 
bélow. This evidence.and the receipt are 
both vaineless. Whether the eldest son is in 
possession or not, the question to be decided in 
this case is whether the plaintiff-appellant is 
entitled to recover possession. from the 
defendant-respondent. In my opinion he is so 
entitled. We have already held on the second 
issue that the plaintiff-appellant is entitled to 
resume the villages. 1 would, therefore, allow 
this appeal, set aside the dismissal of the suit 

_and pass a decree for possession of the two 
villages in favour of the appellant with costs 
here and in ihe Court below and would 
direct an enquiry as to the mesne profits 
to which the appellant is entitled. 

SEARFUDDIN, J.—I agree. _ 

Appeal allowed. 
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CALCUTTA HIGH COURT. 
CIVIL APPELLATE JURISDICTION. 
April 4, 1917, 


` Present:—Justice Sir Asutosh Mookerjee, Kr, 


and Mr. Justice Beachoroft. - 
In re ATUL CHANDRA GUHA— 
PETITIONER. 

Bengal, N -W, P. and Assam Civil Courts Act (XII 
"of 1887), s. 33, order under, whether can be set aside 
"by High Court—Government of India Act (5 5” 6 Geo, 
V 0.61), 1915, s. 1O7—High Court, powers of, to in- 
tevfere with administrative order. 
` An order under section 38 of the Bengal, N.-W. P, 
and Assam Civil Courts Act made by a Distriot 
Judge is not anorder which can be'set aside by 
ihe High Court under section 107 of the Government 
of India Act, 1916. Tp. 620, col, 1.] 

A District Judge, exercising the powers vested in 
him under section 33 of the Bengal, N.-W..P. and 
Assam Civil Courts Act, acts in his administrative 
capacity and is not a Court subject to the appellate 
jurisdiction of the High Court. [p. 620, col, 1.] 

Applieation under section 15 of the Ohnrter 
Act. 

FACTS of the 


‘judgment. 


case appear from the 


Babu Probodkkumar Das, for the Appli- 
cant.—The applicant before your Lordships 
was ihe: Naib Nazir of the Court of 
Munsit of Habiganj. He wasa Government 
servant for a long series of years, The 
Munsif while trying a case in his Court 
happened to look into the contents of an 
account-book filed by cne of the parties 
to the suit and saw some entries showing 
payments by the gomasta of a zemindor of 
sundry sums to the Naib Nazir. The 
learned Munsif, without even enquiring inte 
the truth or correctness of the entries or 
-even the nature of payment reported the 
matter to the District Judge. The learned 
District Judge thereupon without affording 
any opportunity to the petitioner dismissed 
the petitioner from service. If the Dis. 
trict Judge had made any enquiries, he 
would have heen satisfied that the entries 


. were not reliable as there are entries in 


names of persons who. were not living i 
Habiganj at the time. I move your Lord. 
ships under section 107 of the Govern- 
ment of India Act which gives your ` 
Lordships wide powers of Superintenderce 
I contend that the power is not limited to 
merely judicial orders but applies to sdminig- 
trative works and orders like this, 


. (Mooxersss, J.—Section 33 of the Civil 


620 INDIAN. CASES. [1o 
PARMESHWAR SINGH d mp NANDAN PRASAD NARAIN SINGH. MM 7 
Courts Act mentions “ subject ‘only to that the order is made: by the District Judge 


the control of the Local Government” ] 

But that does uot take away the right 
of the superintendence of this Hon’ble 
Court, 


JUDGMENT,—This is an application of 
& novel character which invites us to set 
aside in exercise of the powers of superin- 
tendence : conferred upon this Court by 
section 107 of the Government of India 
Act, 1915, an order under section -33 of 
the Bengal Civil Coarts Act, 1887. The 
petitioner was Naib Nazir of the Court 
of the Munsif cf 'Habiganj, and was dis- 
missed by the District Judge of Sylhet on 
the ground that he had accepted a bribe. 
He appealed to the Chief Commissioner of 
Assam who declined to interfere." He now 
comes up to this Court and invites ns to 
interfere on the ground that the order of 
the District Judge was made without any 
opportunity afforded ta him to prove his 
innocence. We are of opinion that an order 
under section 
Courts Act is not an order which can be 
set aside by this Court under section 107 
ofthe Government of India Act, 1915. 
That section confers on each of the High 
Courts superintendence over all Courts for 
the time being subject to its appellate 
jurisdiction. The question, consequently, 
arises, whether the District Judge, when 
he exercises the power vested in him under 
section 83 of, the Bengal Civil Courts Act, 
is a Court subject to the appellate jurisdia- 
tion of this Court. In our opinion, the 
answer must be in the negative, as the 
order is made by the  Distriet Judge in 
his administrative capacity. Under section 
30 he has anthority to appoint. ministerial 
officers in his Court and to remove or 
suspend them. Under section 31 he has 
also authority , to take similar  aotion.in 
respect of officers in subordinate Courts. 
Section 33 then provides that the District 
Judge, subject only to the control of the 
Local Government, may, by order, suspend 
or remove any ministerial officers to whom 
section 31 or 32 applies, and may, on 
appeal or otherwise, reverse, or, modifiy any 
order made under either of those sections 
by any Court under his .administrative 
control. It is manifest from the very phraseo- 
logy used by the Legislature in sestion 33 


83 of the Bengal Civil ` 


in his administrative capacity. An order so 
made is not clothed with a judicial character, 
merely because it is based on evidence taken 
by the Judge. It is also clear that the order 
is subject only to the control of the Loeal 
Government. In our opinion, this application 
cannot be entertained by this Court and must 
be refused on that ground. . 
Application rejected, 





PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 1031 : 
or 1916, ; 
July 12, 1917. $ 
Present; —Mr- Justice Chapman and | 
' Mr. Justice Jwala Prasad. 
PARMESHWAR BINGE ARPETAN 
'versus 3 
Babu RAM NANDAN. PRASAD NARAIN 
SINGH AND aNOTHER—RESPONDENTS, 
"Civil Procedure Code (Act V of 1908), O VI, +. 16— 
Plaint—inconsistent allegations —Procedure. 

Tn a very extreme case involving either a total dis- 
respect of the Court or obvious embarrassment to . 
the defendant,a suit might be dismissed upon thé ' 
ground of inconsistent allegations having been 
made by the plaintiff. But where inconsistent al- 
legations occur only inthe plaint itself, and there has 
been no change of position in the course of the suit, 
a case which would justify the dismissal of the sui 
upon the ground of inoonsistency would -hardly 
possibly occur. [ p. 621, col. 1.] 

A plaintiff alleged that a certain entry in the 
Survey Record was in his opinion wrong but that 
he was’ prepared to accept it and prayed for 
enhancement of rent on the basis of that entry: 

Held, that the facts alleged by the plaintiff, 
although onthe face of them inconsistent, did not 
render the plaint invalid and not maintainable. [p. 621, 
col. 1.1 ' 

Appeal from a decision of the Sub-Judge, 
Patna, dated the 9th June 1916,reversing that 
of the Munsif, Patna, dated the ard, December 
1914. 

Messrs, Baidyanath : Narain. Sinha and 
Shiveshar Dyal, for the Appellant 

Messrs. Fakhruddin and Shiva Prasad, for 
the Respondents. 

JUDGMENT. 

CHAPMAN, J.--This appeal arises out of a 
suit brought by oartain landlords, in which 
it was prayed that the rental of a certain 
holding of 23 bighas odd shovld be declared 
to be Rs. 172-3-3 or at such rate as the 
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Court may deem meet and proper. The 
Munsif held that the suit was not main. 
tainable, upon the ground that in the 
plaint there was an allegation that the 
rental was a produce rental onthe bhowl 
system, and next upon the ground that the 
reasons why. there should be an enhance. 
ment of the rental shown in the Survey 
Record, namely, Hs. 102-3-6 were not ade- 
quately stated. 

In the first appeal the learned Subordi- 
nate Judge held that the Munsif 
wrong and that the suit was maintain- 


able. He remanded the case for a fresh 
decision. The tenan’s now appeal to this 
Court. 


The. first ground taken in appeal is that 
the learned Subordinate Judge was wrong 
and that the suit was rightly dismissed 
by “the Munsif upon the. ground that in- 
consistent allegations occurred in the plaint. 
I am not prepared to say that in a very 
extreme case involving either a total diš- 
respect of the Coart or obvious embarrass- 
ment to the defendant a suit might not be 
dismissed upon the ground of inconsistent 
allegations having besn made by the plaintiff, 
But where these inconsistent allegations 
occur only in the plaiot itself and there 
has been , no change of position in the 
course of the suit, a case which would 
justify tho dismissal .of the suit upon the 
ground of inconsistency would hardly pos- 
sibly occur. I cannot for the moment 


conceive any circumstances in which it would, 


occur. In the present instance it is quite 
impossible to say that there was any disrespect 
to the Court in the plaintiff alleging that the 
. entry in the Survey Record was in his opinion 
wrong, but he was prepared to accept it and 
institute his suit for enhancement upon the 
basis of the entry in the Survey Record. 
For authority for the view which I bave 
stated I may refer tothe case of Philipps 
v. Philipps (1), and the other cases referred 
to at page 334 of the Annual . Practice 
of 1916. 

The other ground contended. is that the 
a does not disclose any ground for 
enhancement of the rental in the Survey 
Record. It is: true ‘that the plaint has 
-been extremely ‘badly drafted, but if we 


were to insist upon..a correct drafting. of 
(1) (1879) 4 QB. D: 127 at p. 184; 48 L. J. Qe B. 
785; 39 L. T. 556; 27 W. R. 430. : 
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plaint in the moffusil it would mean a 
wholesale refusal’ of justice. In my opinion 
the plaint does indicate the grounds upon 
which the enhancement is prayed, namely, 

(1) that the rent was below the pre- 
vailing rent paid for lands of similar quality 
and produstive power, and 

(2) that there has been a rise in the 
market price of produce since the rent was 
fixed, 

The result is that the appeal is dismissed 
with costs. 

. JWALA Prasap, J.—I agree. The reliof 
in the plaint is a clear. relief for the 
enhancement of the rent récorded in the 
Survey Record of Rights, namely, from Rs.10 
odd to Rs, 172 odd- The plaintiffs in the 
body of the plaint have set out the history 
of the holding and the mode in which the 
rent used to be paid before the entry 
in the Survey Record of Rights, and as a 
ground for the enhancement it is said 
that the rent formerly used to be bhowlz 
rent. They also give sufficient data in the 
plaint upon which the enhancement of the 
rent isclaimed, notably in paragraph 10 
of the plaint. The plaintiffs, though they 
allege that the rental used to be bAhowli 
at one time, accept the entry in the 
Survey Record, and upon the basis of that 
entry, they claim the enhancement of the 
rent. I do not think that the facts set 
out in the plaint, though they may appear 
on the face of it to be inconsistent, would 
render the plaint invalid and not main. 
tainable. 

I, therefore, agree with the views of my 
learned brother and dismiss this appeal with 
costs. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2078 
or 1915. 

July 10, 1917, 

Present; —Mr. Justice N. R. Chatterjea and 

: Mr. Justice Richardson. 
. NAZIR ALI SHIKDAR—DEFENDANT— 
APPELLANT 
. versus 
BANSHI BADAN .PATWARI—PLaISTIPE— 
FM s ET T0. 
` Benga enanc ct III B. C; o 
(b), 85 (2) Evidence Act (I of LANA. 


'dà2 
NAZIR ALI SHIEDAR 0, BANSHI BADAN. 

iyati lease for more tham ning years, registered, 
rayah ty a to, provd tenancy—Under-raiyat in 
possession, rights of — Bjectment, suit for. . 

A. sub-lease granted by a raiyat after the passing 
of the Bengal Tenancy Act for a term exceeding 
nine years, and erroneously registered in contraven- 
tion of the provisions of section 85, clause 2 of the 
‘Act, is inadmissible in evidence under section 91 
of the Evidence Act to prove the tenancy of the 
under-raiyat ina suit for his ejectment after due 
service of a notice to gat under section 49 (b) of 


b. . 622, col. 2. M : 
tn here, E. an under-raiyat is in possession as 


n he can, on being dispossessed, recover 
ea uon ot defend his possession on ihe strength 
af a subsisting tenancy which can be established 
from possession and other circumstances, although 
he cannot produce his lease in writing by reason 
of its invalidity under section 85, clause 2 of the 
Bergal Tenanoy Act. [». 622, col. 2.1 DNA 

Appeal against the decree of the Officiating 
Additional Subordinate Judge, Chittegong, 
dated the 10th May 1915, modifying that of 
the Additional Munsif, Chittagong, dated the 

Oth Aptil 1914. à 
: Babu Khitish Chandra Sen, for Babu Chandra 
S; Sen, for the Appellant 
5 Baba Bipin Chandra Bose, for the Respond- 


one SDGMENT.—This appeal arises out of 
a suit to recover khas possession of the dis- 
ed lands from the defendant, who is found 
to have been an under-raiyat to whom a 
permanent sub-lease had been granted after 
the passing of the Bengal Tenancy Act. 

The decisions‘on the question whether a 
sub-lease granted in contravention of the pro- 
visions of section 85 of the Bengal Tenancy 
Act is void not only against the superior 
landlord but also against the rawat himself 
‘are conflicting. It has been held in several 
éases that a sub-lease granted by a ratyat for 
a term exceeding nine years (after the pass- 
ing of the Bengal Tenancy Act) and errone- 
ously registered in contravention of the 
provisions of section 85, clause 2, is inad- 
missible under section 91 of the Evidence 
Act to prove the tenancy. We may refer to 
the cases of Jarip Khan v. Durfa Bewa (1), 
Telam Pramanik v. Adu Shaikh (2) and Bais- 
nab Charan De v. Ram Kumar Kor (3). 

On the other hand, in some other cases the 

aken is that the question of the in- 


put 


view t 
(1) 15 Ind. Cas. 476; 17 C. W. N. 59; 16 C. L. J. 


144, 2 
8 Ind, Cas. 791; 17 C. W. N. 468. 
m (5) 38 Tna. Cas. 487; 18 0. W. N., exl. (140), 24 0. 


].. J, 588.. 
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validity of a sub.lease granted in contrayen- 
tion of section 85 (1) and (2) can be raised 
only by the landlord of the raiyat, for instanee 
see Manik Bora? v. Bnai Oharan (4), Abdul 
Karim v. Abdul Rahman (5). The actual deci- 
sion in these cases, however, may be explained 
on the ground that the under-ratyat who 
sought to recover possession had been in 
possession under a subsisting tenancy and 
had been dispossessed or was defending his pos- 
session under an existing tenancy. Where an 
under. raiyat is in possession as a sub-lessee, he 
can recover possession (on being dispossessed) 
or defend his possession on the strength of 
a subsisting tenancy, which can,be established 
from possession and other circumstances, al- 
though he cannot produce his lease in 
writing by reason of the invalidity of the 
written lease. In fact in the case of Manik 
Borat v. Bani Charan (4) itself the learned 
Judge held that the suit (in that case) "ought 
not to have been dismissed on the ground 
that the plaintiff had acquired no valid-title to 
the property, because even though the instru- 
ment under which he claims be inoperative 
under section 85 of the Bengal Tenancy 
Act, he had a subsisting interest when the 
action was commenced”, and in the čase of 
Jarip Khan v. Durfa Dewa (1) the case ‘of 
Manik Bora? v. Bani Charan (4) was explained 
on that ground. ‘The distinction was again 
relied upon” in the recent unreported case of © 
Gonesh Mondol v. Thanda Namasundrant (6). 
TM Hazel Sheikh v. Keramuddi Sheikh 
7). " " EP i Nue E 

In the present case, however, no such con- 
sideration arises, because although the under- 
raiyat was the defendant in possession, it is 
found that a notice to quit under section 
49 (b) had been duly served upon him. He 
cannot, therefore, rely upon any subsisting 
tenancy. Under the circumstances we think : 
the plaintiff is entitled to khas possession. 

A question of limitation was sought to be 
raised in argument in this Court; but the 
determination of that question depends upon 
the consideration of questions of fact which 
have not been found, because the appellant 


(4) 10 Ind. Cas. 469; 13 C. L. J. 649. 

(6) 18 Ind. Cas. 364; 16 C. W. N. 618; 16 C..L. J, 
672. 

(6) 38 Ind. Cas, 489; 24 €. L. J. 539. 

(7) 6 C. WON. 916. 
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did not press: the question of limitation in the 
lower Appellate Court. EE 
+ The appeal is accordingly. dismissed with 
costs. o Ha 


ead LE 


na . +: Appeal dismissed. 
P PES A , 


' - CALCUTTA HIGH COURT. `` 

ORIGINAL Otvin APPEAL No, 5 or 1917. |, 

pe re April 26, 1917. . TN 
Présent:—Sir Lancelot: Sanderson, Kr., Chief 
Justice, ‘aud Justice Sir John Woodroffe, Kr. 
""OHUTTERPUT SINGH—Jopement- bi 

i DEBTOR— APPELLANT 
38 0 7 770 versus, : 
SADASOOK KOTARY—Jupenment- 
' CREDITOR— RESPONDENT. 
"Biecution, erroneous order for, whether binding —Juris- 
dittion—Civil Procedure Code (Act V of 1908), ss. 
198, 157—Rules made by High Court under Code of 
1882 delegating judicial duties to Registrar, whether 

validated by present Code. 

An order for execution, erroneously made on an 
application for 6xecuéion which is barred, is not a 
nullity as Having “been ‘made without jurisdiction 
but will be binding unless set aside by review or 
appeal. (p. 624, col, 1.) 

Quare.— Whether by the operation of section 128 
of the Civil Procedure Code of 1908, rules made 
by tho High Gourt delegating judicial duties to the 
‘Registrar under the old Gude of Civil Procedure 
which did not allow of such delegation, are validated. 

Appeal from an order of Chitty, J., dated 
the 29th November 1916, in the exercise of 
the Ordinary Civil Jurisdiction. 

Mr, Jackson (with him Mr. M. N. Basu), 
for the Appellant. 


(with him Mr. H. C. 


Mr. N. Sircar 
Majumdar), for the Respondent. 
JUDGMENT. : 


Woovrorre, J.— This is an appeal from 
an’ order,,on an application made by a 


judgment-debtor that an earlier‘ order made 
"by this Court, dated 9th.May 1916, for 
his arrest may be “vacated, cancelled and 
set aside". cn the ground that on the date 
on which the writ of arrest was asked 
for, the decree was barred by limitation. 

“ On the 3rd September 1896 a decree 
was made (ex parte) in the High Court 
for Rs. 17,626-10-4. On .the .3rd May 
1901, copy of the decree was sent to the 


District Judge of Murshidabad for execution. 
On the 36th July 1902, a sum of 
Rs. 322-8-3 was realized. Then some eleven 
years later on the 2vth July 1913, an 
application was made for execution by 
attachment of the immoveable property No. 
147, Cotton Street, Calcutta, belonging to the 
judgment-debtor. The Master ordered notice 
under Order XXI, rule 22, to issue. On 
the 23rd.September 1913, notice was served 
upon the judgment-debtor. On the 18th 
November 1913, the judgment-deblor entered 
appearance through Babu Haripada Dutt. 
On the 22nd November 1913, warrant of 
attorney on behalf of the judgment debtor 
was filed. On the 29th November 1913, 
the Master ordered execution to issue after 
hearing both sides, j 

16 is said that this order by the Master 
was invalid as he had no jurisdiotion to 
make it and thus to create a revivor which 
is a judicial act. . 3 

On the 8th January 1914, the Sheriff 
actually attached the property. On the 
26th November 1914, an order was made for 
sale of the property No. 147, Cotton Street. 
À proclamation was settled, but the sale 
stood over. On the 13th March 1916, the 
judgment-creditor asked for execution by 
arrest of the judgment-debtor and on the 
13th March 1916, notice was directed to ba 
issued under Order XXI, rule 22, 

In the affidavit stating that notice was 
served on the judgment-debtor, the deponents 
say that the latter, observing the parties 
serving the notice, immediately retired to 
the inner apartment of his house and 
refused to come out though called upon, 
There is no denial of this fact by the 
judgment-debtor, the affidavit of his 
servant not being of any value on this 
point. 


On the 9th May 1916, order was mad 
Fletcher, J., for the arrest of the i sii 
debtor. On the 22nd August 1916, notice 
was given of an application to set aside the 
order for arrest. On the 29th August 19.6 
the application was heard by Chitty, J., and 
on the 29th November 1916, an order was 
made by Chitty, J., dismissing the applica. 
tion. On the 23rd January 19172 momo. 
randum of appeal was filed by the judgment- 
debtor, the hearing of which is now before 
us. H 
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! The appellant’s contention is that Fletcher, 
J.B order was erroneous as the execution 
proceedings were then barred, and that Chitty, 
J.s judgment is erroneous as it upholds 
Fletcher, J.'s order. The respondent con- 
tends that the order of 9th May 1916 wasa 
good order, having regard to tbe faot that 
in 1909 the new Civil Procedure Code of 
1908 came into operation and under section 
128, the High Court might make rules dele- 
gating to the Registrar any judicial duty. 
It is thus contended that if the former 
rales were inconsistent with the former 
Code in so far as.they permitted the Regis- 
trar to do what was in fact a judicial -act 
though the Code only allowed of the 
delegation of quasi-judicial acts, yet under 
the present Code the Court may delegate also 
judicial acts, and’ section 157 of the new 
Code contains rules under repealed enact- 
ments which are not-inconsistent with the 
Code. For the former rules, whereby the Regis- 
trar was empowered to deal with execution 
proceedings in matters which are properly 
judicial acts, are consistent with the present 
Uode which allows of the delegation 
of judicial acts. There appears to be much 
force in this argument. 


]t is not, however, necessary to decide the 
point, as we think it clear that Mr, Siroar’s 
argument niust prevail, namely, that even 
assuming (without admitting) that execution 
was barred and that the judgment of 
Fletcher, J., was erroneous, yet as Fietcher, 
J., had as a Judge admittedly jurisdiction to 
determine the matter before him, his order 
sould only have been set aside by review or 
appeal. 

Tt would not have been open for Chitty, J., 
to set aside an order made by a Judge of con- 
current jurisdiction on the Original Side of 
the Court. It wascontended by Mr. Jackson 
that notwithstanding Fletcher, J.’s order it 
was possible that other orders might be sub- 
sequently passed in the matter of the judg- 
ment-debtors. It may_be that an original ap- 


plication based on facts arising after Fletcher, - 


J.’s order may be made. But this is not such 
an application, but an application to one 
Judge to set aside an order of another Judge 
on the. ground that that Judge erroneously held 
that on the date when he entertained execu- 
tion, snoh execution was in fact barred. It is 
clear that such an application as that before 


us will not lie. The case of -Khatraj:Mal v. 
Daim (1), which was cited to us after the 
close of the argument by Mr. Jackson, is ‘not 
in point. ` 

The elementary principle was there afirm- 
ed that the Court had no jurisdiction to sell 
the property of persons who were not parties 
to the proceedings or properly represented on 
the record, and that an order which is 
passed without jurisdiction is a nullity, may 
be disregarded’ and need not be set aside. 
This case has no application to the facts 
before us where Fletcher, J., had jurisdiction 
to determine -the question arising in 
the execution proceedings, where the judg- 
ment-debtor was a party, was served, and did 
not choose to appear ahd where the order 
sought is one to set aside a previous order 
on the ground that the Judge erronecusly 
made it though the execution was barred. We 
do not say that there was any error in 
law, but if there was, it was an erroneous 
decision on a matter over which the Court 
had jurisdiction. The appealis accordingly 
dismissed with costs. 

SANDERSON, C. J.— I concur, 


Appeal dismissed, 
(1) 32 [. A. 23; 9 C. W. N. 201; 2 A.L. J. 71 7 
vr L.R.1; C. L.J. 584; 32 C. 296; 8 Sar. P. 0. J. 
81. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEGREE No. 1554 
or 1915. 

August 6, 1917. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr,, and Mr. Justice Beachoroft. 
CHANDI CHARAN BANDOPADHYAYA 

—PLAINTIFF —APPELLANT 
versus 
KAZI JAWADAL AND ANOTBEE 


— DEFENDANTS — RESPONDENTS. 
Mortgage—Sale in ewesution of ^ morigage-decree 
whether binds purchaser in previous sale in^ execution, 
of money-decree held after morigage-decree. 
A purchaser of a property, which was subject 
to a mort ; in execution of a money-decree, 


held after the passing of tho mortgage-decree, bub 
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before the sale of the property iv execution thereof, 
is bound by the subsequent sale of the property in 
execution of the mortgage-decree, 


' Appeal against the decree of the Subordi- 
nate Judge, 2nd Court, Burdwan, dated 
the 19th April 1915, reversing that of the 
Munsif, 2nd Court at that place, dated the 
l4th April 914, 

FACTS appear from the judgment. 

Babu Surendra Kumar Bose, for the Appel- 
lant.—The appellant claims his title from 
Srinath. Whatever title Srinath had had 
passed to the appellant, as he is a purchaser at 
a sale held in execution of a decree in a suit 
on à mortgage executed by Srinath. The 
date of the mortgage is 2lst March 1902, 
and the mortgage-decree is dated 26th March 
1907. The date of the sale at which the 
plaintiff purchased is 6th January 1908. 
Defendant purchased at an auction in exe- 
sution of a money-decree on Sth August 
1907. The plaintiff has a better-title. A 
purchaser in execution of a money-decree is in 
the same position asa judgment-debtor. Vide 
Ishan Chunder Sirkar v. Bent Madhub Sirkar 
(1), Debendra Nath Sen v. Mirza Abdul Samed 
Seroji (2). There can be no doubt that the 
defendant ia bound by the mortgage sale. 


Babu Dwarkanath Chakrabarty (with bim Mr. 
Aslu Arkam), for the Respondent No. 1—My 
client is.one of the zemindars of 9 annas under 
which was Srinath’s holding, who. had no sale» 
able interest without consent of the landlord. 
We obtained settlement from other co-sharer 
landlords. J say in the written statement 
that l am one of the landlords. The case 
should be tried on that footing. The plaint- 
iff must show a title to mortgage before 
my possession can be taken away. I con- 
tend that Srinath had no transferable inter- 
est at all. The question whether the 
plaintiff purchased a transferable interest has 
got to be determined. So the case ought to 
“he sent back to be tried on proper issues, 

Babu Surendra Kumar Bose, for the Appel- 
lant, was not called upon to reply. 

JUDGMENT.—This is: an appeal by 
the plaintiff in a suit for recovery. of 
possession of land on declaration of title 
The land belonged originally to -one 
Srinath ~Ganguly. - The plaintiff claims 

pote | . | 
j24 0.62 (F. BJ, 1 C. W, N.36; 12 Iud. Dee. 
(x. s.) 7 : 


07. 7 wor a tb DEN 
(2) r Ind, Cas. 264; 10 C. L. J, 150 at p, 168. 
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title by purchase at à sale héld in execution 
of a decree in a mortgage executed by 
Srinath. The first defendant claims title by 
purchase at a sale held in exeoution of a 
money: decree against the representativea of 
Srinath. The defendant purchased on the 
8th August 1907, that-is, after the mortgage 
decree had been made on the 26th March 
1907 and before the mortgage sale took place 
on the 6th January 1908. On these facts 
there can be no room for controversy that 
the defendant is bound by the mortgage 
sale. In support of this position reference 
may be made to the decision of this Court 
in the case of Debendra Nath Sen v. Mirza 
Abdul Samed Serojt (2). The view taken by 
the Subordinate Judge cannot consequently 
be supported. But the learned Vakil for the 
respondent has contended with considerable 
force that his client as one of the superior 
Jandlords is in a position of advantage and 
is entitled to question the validity of the 
title by purchase set up by the plaintiff, 
and he has pressed that the case should be 
remanded for re-trial from this point of view 
after proper issues have been raised. We 
have anxiously considered this point and we 
have come to the conclusion that the case 
Should not be remanded. It transpires from 
the judgment of the Court of first instance 
that this aspect of the case was put forward 
at a very late stage-of the trial aud the 
judgmentof the lower'Áppellate Court does 
not. contain any trace of this point. We 
are of opinion, therefore, that this: appeal 
should be allowed, the decree of the Sub- 
ordinate Judge set aside and that of the 
Court of first instance restored with costs 
both bere and in the Court of Appeal below. 
Appeal allowed, 


PATNA HIGH COURT. 
MiscELLANEOUS Civit APPEAL No, 40 or 1916, 
April 14, 1917, 

Present; —Mr. Justice Chapman and 
Mz. Justice Jwala Prasad. 
hai BRIJ RAJ KISHUN AND ANOTHER— 
JUDGMENT: DEBTORS— APPELLANTS 

SE versus ‘ 


` The Hon'ble Maharaja Sin RAMESHWAR ' 


SINGH BaBabUR—-JUDGNENT- URECITOR— 
RESPONDENT. | 
Civil Procedure Code (Act V of 1903), 0. XXXIV 
rr, 2, 4, 6, O, XXI, v. 066—HEzecution-— Mortgage decree — 
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Preliminary decree allowing interest only wp today 
of yrace—Final decree allowing interest subsequent, to 

of grace— Objection, whether can be taken in execu- 
tion—Sale—Valuation, enquiry as to—Court, duty of. 

It ig not open toa jndgment-debtor to object in 
execution proceedings to the validity of a final decree 
on the ground that the direction in it to pay interest 
after the expiry of the period of grace till realisation 
ig in excess of the preliminary decree which directed 
that interest should run from the date of the suit to 
ix months from the date of judgment. His only 
remedy in such a case is by way of appeal against the 
final decree. [p. 627, col. 2; p. 628, col. 1.] 

A Court is bound to make an enquiry as to the 
valuation of property advertised for sale and enter 
that valuation in the sale proclamation. [p. 627, 
col. 2; p. 629, col. 1.] ? 

. Appeal from an order of the :Subordinate 
Judge, 2nd Court of Mozafferpur; dated the 
5th February 1916. 

FAOTS appear from the judgment. 

Mr. Hasan Imam with him Messrg. Bunwarilal 
and Mustapha Khan), for the Appellants. When 
an appeal has been preferred against a preli- 
minary decree and that appeal is dismissed, 
the final decree must be based on the terms of 
the preliminary decree, Nistarinee Dabee v. 

Rai Mohun Biswas (1), Moha Prosad Singh 
v. Ramani Mohan Singha (2). . 

[CgAPMAN, J.— Can you question the amount 
in, an execution ? 

Irely on Wahidunnissa w. Dip 
Pershad (3). : 

The final decree cannot be dissociated from 
the preliminary decree,,Shiba: Durga Debi v. 
Gori Mohan Saha (4). © 
The Sub-Judge also valued . the property 
arbitrarily. I rely on Raghunath Singh v. 
Hazari Sahu (5). 

Mr. Pugh, (with him Messrs. Purnendu 
Narayan “Sinha and Murari Prasad), for 
the ‘Respondent. The question is whether 
the effect of the decree can be disregarded 
in execution: proceedings. 

Moha Prosad Singh v. Ramani Mohan 
Singha (2) is acase where the final decree 
was appealed dgainst. They didn't 
comé in execution. In Maharaja of Bharatpur 
v. Rant Kanno Dei (6) also the judgment- 
debtors objected to interest after the day 


of grace. In consiruing a decree you must 

(1) 20 Ind. Cas. $76; 18 C. L. J, 214, 

(2) 4 Ind. Cas. 546; 18 O. W. N. 744. 

(3) 35 Ind. Cas. 878; 1 P. L. W. 13; 20 C. W. N. 1174; 
LP. LJ. 406. 

(4) 33 Ind. Cas. 180. 

(5) 37 Ind. Cas. 872; 
(1917) Pat, 105. 

(6) 23 A. 181 at p. 186; 28 I. A. 356; 6 C. W. N. 187; 

8 Bom. L, R. 51; 7 Sar. P. C. J, 792. 


Narain 


1 P.L. W. 111; 2 P. L.J. 130; 
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give effect to the proper rights of the parties, 
Sunder Koer v. Rai Sham; Krishen (7). We are 
entitled to get the contract rate of interest up 
to the day of .grace and after that at the 
Court rate, notwithstanding that interest was 
given by the preliminary decree: 

There is no conscious refusal of future interest: 
in the judgment. Dwarka Das Agarwallah 
v. Girish Chunder Roy. (8) directed payment 
of interest until date of realization. When 
we come to the final decree—Order XXXIV, 
rule 5, Civil Procedure Code—the Court has no 
option but to give me future interest whether 
it is in the preliminary decree or not. 

When an order absolute for sale is made, 
it should not be interfered with in execution. 

In Gokuldas v. Ghasiram (9) the Court rate 
of interest was allowed up to date of realiza- 
tion. . 

You can’t say the judgment in a preliminary 
decree i8 à judgmentn a final decree. 

On valuation, I rely on Order XXI, rule il 
and Order XXI, rule 66. : 

The practice of the Calcutta High Court is 
that the order for future interest must be 
made in the preliminary decree— Akikunnissa 
Bibee v Roop Lal Das (10)—You cannot 
raise this question in execution. "The only 
way is by appeal or review. Referred to old 
sections 88 and 89 of the Transfer of Property 
Act. There is no provision in the two 
sections for ‘subsequent interest, but the Privy 
Council has held that subsequent interest 
would be given even:if there be no provision 
for it. | 
- Fisher on Mortgage, page 981, paragraph 
1960, was also referred to. 

It is a clear mistake in the preliminary 
decree. Sections 151, 152, Civil Procedure 
Code, enable you to correct clerical errors 
and also mistakes by omissions. 

Mr. Imam, in reply, further relied on Murli- 
dhar Narayan v. Vishnudas Balmukundas (11). 


JUDGMENT. / 
Cuapuay, J.—This is an appeal against 
an order made in the course of tke‘ pro- 


(7) 34 C. 150 at p. 161; 9 Bom. L. R. 304; 11 C. W. 
N. 249; 17 M. L. J. 43; 2 M. L. T. 76; 4 A. L. J. 109; 5 
C, L. 4. 106; 34 1. A. 9. 

(8) 26 C. 766; 13 Tnd. Deo. (N. 8.’ 1090. 

(9) 35 C. 221; 10 Bom. L. R. 144; 35 I. A. 28, 
L. J 283; 12 C. W. N. 369; 3 M. L, T. 339; 4 N, 
1 (P. 0). A 

(10) 25 C. 133; 13 Ind. Dec. (N. s.) 90 

(11) 33 Ind, Cas. 749; 40 B. 321; 18 Bom, L, R. 38, 
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ceedings taken after a decree absolute in a 
mortgage suit. Two questions arise. The 
firs} question is as to the awarding of 
interest after theday of grace. The second 
question is as to the valuation of the pro- 
perty for the purposes of the sale. 

‘The mortgagee claimed in his plaint that 
interest should run up to date of realization: 
In a judgment, dated the 14th September 
1911, the Subordinate Judge directed that 
interest should run at the contract rate 
from the date of the suit to six months from 
the date of the judgment:— 

“During the time when the money thus 
deereed is payable, or in default, out of the 
sale of the mortgaged properties or suffisient 
portion thereof, which proving insufficient, 
the plaintiff shall be at liberty to apply for 
a pérsonal decree.” 

The  mortgagors appealed against this 
judgment to the High Court. The appeal 
was dismissed-on the 5th of June 1914; 
in the meantime the decree-holder applied 
for a decree absolute. The application was 
disposed of after noice to the judg- 
ment-debtors. The  judgment-debtors did 
not, however, appear. The order was in 
the following terms: "[ make the preliminary 
desree absolute as prayed for with, costs 
&nd'interest at six per cent. per annum from 
the date of the expiry of the grace time till 
paid, out of the sale of ‘the mortgaged 
properties.” 

The judgment-debtors objected that this 
final decree was not in accordance with the 
preliminary decree, inasmuch as it awarded 
Snterest after the day of grace. The 
objection was overruled. The judgment- 
debtors appealed to this Court. 

There can be no doubt that under the 
decisions of the Privy Counsil and terms 
of the Jaw as recently amended and having 
regard to the justice of the case, 
the decree-holder was not entitled to 
interest after the day of grace. The 
question is whether this Court should 
now interfere with an order made in a 

"final decree awarding interest after the day 
of grace. There having been no appeal 
against the final decree, I am of opinion 
that this Court should not interfere. If 


the final deeree had purported to be merely. 


in accordance with the preliminary decree 
I am of opinion that the judgment-debtors 
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could at any time prior to the sale have 
taken objection as to the correotness of the 
final decree. But bere the final decree was 
made by the Judge who had passed the 
preliminary ‘decree, and the order expressly 
directs that an addition should be made 
io the preliminary decree. That being 
so, if the judgment-debtors, who had 
received notice of the application for 
final decree, objected to the terms of the 
final decree, they should have appealed 
against it. Rightly or wrongly the Sub- 
ordinate Judge held that he was entitled 
to make an addition to ‘the terms of the 
preliminary decree by allowing interest 
after the dae date. And fhere is some- 
thing to be said for ss holding. The pre- 
‘liminary decree appears only to be intended 
to deal with the period up to the day of 
grace, and if can be reasonably interpreted 
to mean that the question of interest after 
the day of grace should remain open. 
The question of jurisdiction to make an 
order in the final deoree for the payment 
of interest after the day of grace is not 
free from doubt. There is, I understand, 
a practice in England that upon an appli- 
cation by a judgment-debtor for leave to 
pay after the day of grace, the Court 
may direct that he shonld pay interest 
up to the date of. payment. -I am of opi- 
nion that the Subordinate Judge’s final decree 


- that interest should run after the day of 


grace was not a manifest mistake capable 
of being objested to in the proceeding in 
execution of the decree absolute, Iam of 
opinion that the only remedy was an appeal 
against the final decree. 

The next point is as to the valuation. 

The learned Subordinate Judge has dealt 
with the question of valuation in a very 
perfunctory manner. The deoree-holder did 
not offer any statement as to the valuation 
of the property. He should have done so. 
I am not satisfied that the materials upon 
which the learned Subordinate Judge has 
arrived at the valuation afforded any basis 

-for the conclusion at which he has arrived. 
In the circumstances I am of opinion that 
on return of the record he should make 
‘a sort of enquiry as to the valuation of 
the property and enter that valuation -in 
the sale proceedings. The judgment-debtor 
has failed upon a very material point and 
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has succeeded upon another. 
‘make no order as to costs. 
Jwara Prasad, J.— I entirely agree. Ido 
‘not think it is open to the judgment-debtors to 
object in execution proceedings to the validity 
of the final decree on theground that the 
direction i in it to pay interest at 6 per cent. per 
annum from the dats of the expiry of the day 
of grace till realization is in excess of the 
preliminary decree, which directed that the 
Interest should run at the current rate from 
the date of the suit to six months from the 
date of the judgment. 
The Court was apparently under the im- 
pression that in a preliminary decree the 


I, therefore, 


Court should only mention the amount which ` 


would be payable by the judgment-debtor on 
the day of grace fixed by-the Court and 
hence calculated interest at the contract rate 
up to that date only. It is possibly due to 
the fact that the first portion of rule 4, under 
which the preliminary decree was prepared, 
provides that the basis of the account in the 
preliminary decree shall be that prescribed by 
rule 2 (a), (b) and (c), for the preparation 
of a foredlosure decree. 

In a foreclosure decree prepared under rule 
2, the interest is calculated only up to the date 
of grace and no direction is made for the pay- 
ment of future interest. 


The Court may, however, in a foreclosure 
decree, enlarge the time. fixed for payment 
on such terms as it thinks fit and hence 
can award future interest as a considera- 
tion for extending the time. This is 
based ‘apparently upon English practice 
(tide Seton’s Judgments and Orders, Volume 
8, page 1914, 7th edition), where apon the 
authority of English cases it is laid down 
that “The terms upon which the time 
for payment is usually enlarged are the 
payment of interest and cost and carrying 
en the account of subsequent interest and 
cost." Fisher on Mortgage in paragraph 
1886 also mentions this practice. 


It appears that the Court overlooked the 
difference between a foreclosure decree and 
a preliminary decree for sale as to the 
future interest up to the date of payment. 
The Court, therefore, did not consider it 
necessary at the time of preparing the pre- 
liminary decree to direct payment of, future 
jaterest. : 
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It is apparent that the Court did not 
intend to disallow future interest, but only : 
reseryed the necessary direction to be made 
when the amounts fixed in the preliminary 
decree were not paid and the final decree 
would be passed. This intention of the 
Court is apparent from the fact that when 
the decree-holder applied for passing the 
final decree, the Court in the order-sheet 
did make an order allowing future interest. 
The final dscree has been prepared ou the 
basis of this. order, which was passed after 
due notice having been given. of it to the 
judgment-debtors. Rules 4 and 5, Order 
XXXIV, regarding the making of the pre- 
liminary and the final. decrees have taken the 
place of sections 88 and 89 of the Transfer 
of Property Act. These latter sections did 
not provide expressly for the direction as to 
the future interest from the day of grace 
up to the date of payment. 


There was at one time some doubt as to 
whether under those sections. interest sub- 
sequent to the date fixed for the payment of. 
the mortgage-debt was allowable. It was, 
however, held by their Lordships of the 
Privy Council that those sections did ‘not 


preclude payment of such interest. 4 


Rules 4and 5, Order XXXIV, Code óf Civil 
Procedure, have accordingly been so amended 
as to make it clear that the decree-holde? 
is so entitled: There is no question, there: 
fore, that as & matter of right the decree. 
holder is entitled to subsequent interest, but 
what would be the rate of future interest is 
entirely i in the discretion of the Court and it 
need not necessarily be the contract rate, 
(Fisher’s Law of Mortgage, paragraph 1509). 


The decree in tbis case has given-the rate 
of interest.at 6 per cent. and not at the con- 
tract- rate. Thus the decree-holder in the 
final decree has got only what was his just 
due. If by any inadvertence, or by any errone- 
ous view ofthe form of the preliminary 
decree, the Court omitted to make necessary 
directions regarding the future interest, there 
does not appear to be any reason why the 
Court should not givein the final decree what 
is the just and «equitable right of the deeree- 
holder to get. Interest may on .further con? 
‘sideration be awarded on the amount enteréd 
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in the certificate (vide Seton's Judgments aud 
Orders, page 352, Volume 1). 

The preliminary deeree was obviously not 
in accordance with rule4 nor in accordance 
with Form No, 4 in Appendix D of the 
Code of Civil Procedure. 

The final decree was prepared after due 
notite to the judgment.debtors and if they 
were inany way dissatisfied with it they 
ought to have taken objection at that time, 
or by way of an appeal from the final decree. 
The view in Moha Prosad Singh v. Raman 
Mohan Singha (2), that it is not permissible 
io direct in the decree absolute that future 
interest shall be payable, when the prelimi- 
nary decree does not contain such a direction, 
was based upon section £9 of the Transfer of 
Property Act, which did not provide for the 
preparation of a Snal decree’ but only pro- 
vided for an order: absolute on the basis of 
the preliminary decree. It was possible to 
contend under sections 88 and 89 that the 
Court coald not inthe order absolute vary 
the terms of the preliminary decree which 
was the only decree in the anit. Under the 
‘present law in rnle 5 of Order XXXIV, the 
final decree has to be prepared setting out 
fully the terms of the decree, Hera the 
Court is not deprived of the power to make 
such a direction in the final decree as the 
law permits and which the ends of justice 
require, lt is also clear that the Court in 
passing the preliminary decree did not 
intend to deprive the decree-holder of the 
interest for there is no mention in the decree 
orin the judgment of any reason for not 
allowing future interest to the decree- holder 
till realisation. The judgment and the decree 
are silent about it, The presiding offiaer 
who passed the final decree is the same 
officer that had passed the preliminary decree 
and must have been satisfied that he did not 
intend to refuse future interest when the 
preliminary decree was prepared. The final 
decree being explicit in its terms the execut- 
ing Court cannot be asked to modify or vary 
it in any way-by construing it in the light of 
‘the preliminary decree. The Court must 
execute the decree as it is. The objection 
of the judgment-debtors was rightly overruled 
by the Court below, 


1 also agreo with the view that the lower 
Court should determine the valuation of the 
property after an enquiry into it, as required 
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by rule 66, Order XXI of the Code. I agree 
with the order proposed by my learned 
brother in its entirety. 

Case remanded, 


NAGPUR JUDICIAL COMMISSIONER'S 
i COURT. 
SECOND CivIL Appeat No. 468-B or 1916, 
April 11, 1917. 

Present:— Mr. Mittra, A. J. C, 
RAJARAMJI—DerenpantT—APPELLANT 
Versus 
GANESH, MINOR, GUARDIAN Vusammat 
LALITABAI-—PraINTIFF —RESPONDENT, 

Registration Act (XVI of 1908), ss. 17 (L) (d), 49 
— Lease, agreement for, non-registration of, effect of — 
Oral evidence, admissibility of—Construction of docu. 
ment, 

In a suit for rent of certain holdings the plaintiff 
relied on a Haraspatti bearing an endorsement by 
the defendant, the highest bidder at an auction, that 
he agreed to take a lease for 6 years on an annual 
rent of Rs, 826 and also an endorsement by the 
plaintiff that the sale was confirmed: 

Held, that the document was inadmissible in 
evidence for want of registration, as it contained 
an agreement accepting a lease for 6 years and an 
acceptance of the agreement by the defendant. 

[p 630, col 1.] 

Syed Sufdur Reza v. Amzad Ali, 7 C. 708 (F. B.); 
4 Shome L. R, 240; 10 C. L. H. 121; 3 Ind. Des. (x.s.) 
100!, relied upon. 

Where 8 proposal to take a lease is in writing and 
is accepted in writing, it becomes a lease or at 
least an agreement fora lease and if for a period 
of more than one year is compulsorily rogistrable. 

Lp 630, col. 1.) 

There is no authority for the proposition that 
because the parties intended to execute formal 
instruments, therefore, in the absence of such 
instruments they are entitled to rely upon an un- 
registered instrument in itaelf operative by way of 
a lease. Up. 630, col. 2.7 

No oral evidence can "be given to prove the terms 
of a lease contained inan inadmissible document, 
Lp. 630, col. 2.) 

Appeal against the decision of the Distriat 
Judge, East Borar, Amraoti, dated the 3rd 
August 1916. 

Mr G. V. Deshmukh, for the Appellant. 

Mr. Y. G. Deshpande, for the Respondent. 

JUDGMENT.—The — plaintiff-respondent 
is the jagirdar of a village and sues for 
the rent of certain holdings. His ease is 
that ing the year 1912 there was an auction 


€36 
BAJARAMII 9. GANESH, 


held. for letting --ont the lands to the 
highest bidder and that the defendant 
agreed to ‘take the lands on five years’ 
lease at an annual rent of Rs. $25. He 
sues for the rents. of 1828 and 1324 Fasli 
and to this olaim he has added interest, 
The defence was that there was only a 
lease taken by the defendant for each year 
separately. The defendant admits that he 
is liable to pay Rs. 600 for the rent of 
each of the two years in suit, The plaint- 
iff in support of his case has produced 
a paper which is called Haraspatti (Ex- 
hibit P.2). It is, however, leontended on 
behalf of the defendant that the document 
is inadmissible in evidence for want of 
registration. Both the Courts below have . 
overruled this contention of the defendant 
and have decreed the claim in full, This 
appeal hay heen filed by the defendant, 

I agree with the appellant that Exhibit 
P-2 amounts, in point of law, to a lease or 
an agreement to lease for five years and is, 
therefore, inadmissible in evidence for want 
of registration, It contains a list of bids 
but there is also an endorsement signed 
by the defendant to the following effect :— 

That he agrees to take a lease for five 
years on-an annual rent of Rs. 825. 

There is also an endorsement signed by 
the jagirdar to the effect that the sale is 
confirmed. It is impossible to hold that 
the document is merely a list of bids. It 
was meant to oreate evidence of the terms 
on which the fields were let to the defend- 
ant, In fact it contains an agreement 
accepting a lease for five years on terms 
stated. it further contains an acceptance 
of the agreement made by the defendant. 
The case cited before the lower Courts, 
Syed Sufdar Reza v. Ahmad Ali (1), is an 
authority distinctly in favour of the appel- 
lant, In that case it was held that a 
mere proposal to take a lease does not 
require registration, When a proposal in 
writing is accepted in writing, it in faot 
becomes a lease ‘or at least an agreement 
for a,lease .and: if the lease.is for a period 
of more than one year, it would require 
registration. under the provisions of section 
ix ot the Ben An Act. 


a8 703; F. B. 4 Shome L. R. 240; 10 C. L.R. 
21; 3 Ind. Deo. (N. &) 1001. 
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It is. urged before me -that this case 
comes under the exception contained in sub- 
section (2) ofsection 17 (v). Iam unable to 
agree with this argument. It may be that 
the parties contemplated the execution of a 
formal registered instrument, but in order: 


to bring the case within this exception it 


is necessary to show that, the docnment 
(Exhibit P-2) does not in itself create, de- 
clare, assign, ete., any right, title or interest 
of the value of Rs. 100 or upwards. As a 
matter of fact this sub-clause (v) in my 
opinion does not refer to leases at all, which 
are provided for by sub-section (1), clause 
(d). This exception in (v) is an exception 
to sub-section (1? (b). There is no author- 
ity for the proposition that because the 
parties intended to execute formal instru- 
ments, therefore, in the absence of such in- 
struments they are entitled to rely upon an 
unregistered instrument in itself operative by 
way of a lease. 


Having held that the document (Exhi. 
bit P.2) is inadmissible in evidence, I 
must also hold that no oral evidence ean be 
given to prove the terms of tho lease, bnt in 
this case there was a previous suit which 
operates as ves judicata as regards the rent 
payable for 1322 Fasli. Exhibit P-1 is a cer- 
tified sopy of a judgment between the parties, 
in which it was held that the defendant is 
liable to pay Rs. 825 as rent for 1822 Fasli. 
Although it was an ex parte decree it has 
been since, I understand, executed and the 
period of limitation for cortesting the decree 
has long since expired. J, therefore,_ hold 
that the previous decree is conclusive evi. 
dence that the defendant was liable to pay 
Rs. 8295 as the rent of the holding for 1322 
Fasli. 


The lower Court will still bave to devide 
what is the rent payable by the defendant 
for 1823 and 1324. In this connection I draw 
the attention of the lower Appellate Conrt to 
the provisions of section 78, sub-section (5), 
of the Hyderabad Assigned Districts Land 
Revenue Code. Jt will be for the lower 
Appeilate Court to decide what should be re- 
garded as the fair amount: payable either 
as rent or for use and ocoupation for the two 
years in suit, Failing all evidence on the 
point the amount admitted by the defendant 
have to be deoreed. The “decree 
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of the lower Appellate Court is re- 


versed and appeal is remanded to that Court 
for a fresh decision with advertence to the 
above remarks, Theré will be no order for 
refund of Court-fee. Costs will follow the 


result, 
Appeal remanded, 


NAGPUR JUDICIAL COMMISSIONER’S 
i COURT. l 
Seconp Civin Arrear No, 440.B or 1916. 
June 29, 1917.  . 
Present:—Mr. Mittra, Offg. A. J. C. 
PARASHRAM— APPELLANT 
versus 
BAPU AND OTBERS— RESPONDENTS, 

Hyderabad Assigned Districts Land Revenue Code, 
1896, ss. 78 (2), 228— Applicability of s. 78—“Anti- 
quity," meaning of—Tenancy commencing after 1867. 
, One of the conditions essential to the applicability 
of section 78, clause 2, of the Hyderabad Assigned 
Districts Land Revenue Code toa tenancy is that 
by,reason of the antiquity of the tenancy, no satis- 
factory evidence is forthcoming as to its commence- 
ment. [p. 682, col. 1.] 

The word “antiquity” in clause (2) of section 78 
inust be construed with reference to the nature of 
the history of the part of the country where the 
land is situated, and is not to bo understood in its 
commonly accepted méaning of absolute antiquity 
but as antiquity with reference to the possibility of 
getting evidence. [p 632, col. i.] 

; Section 78 of the Hyderabad Assigned Districts 
Land Revenue Code does not contemplate proof of 
he commencement of the tenancy in a particular 
year, much less on a - particular date; When it can 
be definitely stated with certainty that the tenancy 
did not commence till after 1867, the evidence of the 
commencement of the tenancy cannot be said to 
Have ae lost by reason of its antiquity [p. 632, 
col. 2. 

. Section 78, clause 2, is, therefore, inapplicable to 
izara villages in Berar, as all cultivators who held 
prior to the izara have been declared ante-izara 
tenants entitled to the protection given by section 
223 of the Code. [p 632, col. 7.] 

The section, therefore, dces not apply io the case 
of a tenant who alleges that his tenancy commenced 
dame between 1867 and 1572. [p, 632, cols. 1 & 
2. 

v Lakshman v. Vithw, 18 B.221; 9 Ind, Deo. (xN. s.) 
655; Pandu v, Udhoji Rao, 11 Ind. Cas. 693; 7 N. L. R. 
100, followed, . 
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Second appeal against the decree of the 
Additional District Judge, Amraoti, dated 
the 26th September 1913, reversing that of the 
Munsif, Darwah, dated the 27th April 1916. 

The Hon'ble Mr. M. V. Joshi, for the 
Appellant. 

The Hon'ble Sir Bipin Krishna Bose and 
Mr. B. R. Pendharkar, for Respondents Nos. 1 
and 2. 

JUDGMENT,.—'The plaintiff is the nim 
jagirdar of a village originally granted 
under the wasté land rules of 1865, The 
village was leased by the Government in 
He seeks to eject the defendants on 
the ground that they are annual tenants, 
whose tenancy has been determined by a 
notice to quit duly served in accordance 
with section 79 of the Berar Land Revenue 
Code. The defendants do not claim to be 
ante-2zara tenants, but their case is that a 
permanent lease was given them about 50 
years ago, This plea of permanent lease 
was negatived by the findings of the Courts 
below, but the .lower Appellate Court has 
found that the defendants are entitled to 
the protection of section 78, clause 2, of 
the Berar Land Revenue Code. The name 
of the defendants’ predecessor is shown in 
an cffioial record called parit book which, 
however, does not show the length of the 
previous possession at the time of the en- 
quiry in 1872 The village atthe date of 
izara was uncultivated. This follows from 
the fact that the lease given was not in 
ihe form prescribed for a lease of a par- 
tially deserted village, clause 5 of which 
contains the list of cultivators holding 
fields before the commencement of the lease 
and from whom the zzardar was not at liberty 
to demand a rent higher than that fixed 
by the Government lease. The defendants 
do not contend that they come within the 
category of such protected tenants. It may 
be definitely asserted that their tenancy 
commenced after 1867 but not later than 
1872. 


Section 78, clause 2, runs as follows:— 
"Where, by reason of the antiquity of a 
tenancy, no satisfactory evidence of its 
commencement and of the period agreed 
upon between the landlord and the tenant 
is forthcoming, and there is no usage of 
the locality as to its duration, the period 
of its intended duration shall, as against 
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-the immediate landlord of “the tenant, be 
presumed to be co-extensive with the dura- 
tion of the tenure of such landlord and 
those who "derive title under "him." No 
question has’ been raised: as regards usage 
of the locality. It may be conceded, as 
found by the learned Additional District 
Judge, that: oral evidence: as regards the 
terms settled between the lessur and the 
lessee cannot’ be satisfactory by reason of 
lapse of time. But there is one’ other bon- 
‘dition which 'is' essential for the’ appli- 
eability of the section. It is necessary that 
by reason of the antiquity of the 
tenancy no satisfactory evidence is forth- 
coming as to its commencement, In Ganpat 
Krishnaji v. Sambasheo (1), decided by Batten 
and Prideaux, Additional Judicial Commis- 
sioners, it was held that “the word anti- 
quity in the sub-section must be construed 
with reference to the nature of the history 
of the part of the country where the land 
is situated, and the word here is not to be 
understood in its commonly aecepted mean- 
iug of absolute antiquity but as antiquity 
in reference to ihe possibility of getting 
evidence." The earliest evidence we hava 
of an official record of tenancy is contained 
in the prati book (Exhibit D). But we 
have also negative evidence that the lease 
issued to the ézardar was not in the form 
prescribed for partially deserted villages. 


Therefore, we may safely conclude that 
there was no cultivator in the villages 
before the grant of the ara in 1867. 


Moreover, the defendants only contend that 
they cultivated for nearly 50 years. 


We know now tbat the defendants’ 
tenancy commenced somewhere ~ between 
1867 and 1872. Can it be said that by rea- 
son of the antiquity of the tenancy, no 
satisfactory evidence as 
ment is available, when we know definitely 
that the tenancy did not exist in 1867? 
In a similar case, Pralhad Madho v. Qanpat 
(2), where the tenancy was known to have 
commenced between 1867 and 1870, Prideaux, 
Additional Judicial Commissioner,. held that 
the tenant was not entitled to the benefit 
of section 78, clause 2. It is urged that 
the finding that the tenancy commenced 


' (1) S. A. No, 170-B of 1913. 
» (2,8, A.:No, 151-B of 1915, 
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sowewhere between 1867 and 1872 amounts 
to an admission that we cannot fix definite 
enough commencement of the tenancy. The 
case before me .cannot be distinguished from 
Pralhad Madho v. Ganpat (2). If a tenant 
who was cultivating in 1870 is not entitled 
to the benefit of the section, it is difficult 
to see why a tenant, whose tenancy may 
have commenced at a later period, should 
be entitled to the benefit of it. In my 
Opinion that section does not contemplate 
proof of the commencement of the tenancy 
in a particular year, much less on a par- 
ticular date, if official records prove with a 
certainty that the tenarcy commenced after 
a period for which such records exist. 
When it can be definitely stated with 
certainty that the tenancy did not commence 
till after 1867, evidence of the commence- 
ment of the tenancy cannot be said to 
have been lost by reason of its antiquity. 


The result of this decision is that sec- 
tion 7€, clause 2, practically becomes in- 
applicable to zzara villdges, as all cultiva- 
tors who held land prior to the tzara have 
been recognised as ante-zzara tenants entitled 
to the protection given by section 223 of 
the Code. The ease of Ganpat Krishnajé 
v. Sambasheo (1) was a case of a 
jagir village held by the jagirdar for 
nearly 200 years. It was held that 


' where possession for more than 40 years 


is shown, the tenant might be protected 
by section 78, clause 2. The finding in 
that case was not  inaonsistent with the 
possibility of the tenancy being on the. 
land for even more than 200 years. There 
was no revenue record available of a period 


prior to the forty years in that case. The 
Inam Investigating .Offieer dealt with’ 
the claims of jagirdars but did not 


make any ‘enquiry regarding the tenants, 
In the case of zaras granted under the 
waste land rules, a list was prepared of 
all &nte-zzara tenants. The case before me 
is, therefore, easily distinguishable from 
Ganpat Rrishnaji v. Sambasheo (1). | 
There is & Bombay case decided by 
Sargent, C. J. and Telang, J., which supports 
this view [Lakshman v. Vithu (3)]. It was 


‘held that upon ‘a finding thatthe tenancy 


commenced between 25 and 0 years ago, 


(3) 18 B. 221;9 Ind. Deo. (N. s.) 655, -` 
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- bu&:nok mors than 40, section 93 of the 
Bombay Ast V of 1879 would not,apply. 
Section 78 (2) of the Berar Code has been 
copied from -section 83 of the Bombay 
Code. The Bombay decision was followed in 
Pandu v. Udhoji Rao (4). , 

The defendants are not ante-/zara tenants 
nor tenants protected by. section 78, clause 
2, of the Berar Code; they must, therefore, 
be held to be annual tenants, for the Code 


.does not’ recognise any other class of 
tenants. 4 | 
The decree of the lower Appellate 


‘Court, based as it is on the finding that 
the defendants are protected by section 
78, clause 2,'is set aside, and the appeal is 
remanded to that Court for a fresh decision 
with advertence to the above remarks, Costs 
. will be on the decision of the Court when 
finaly:disposing cf the ease. There will be 
no order for refund of Conrt-fees, 
i i Appeal remanded. 


(4) 11 Ind, Cas. 693; 7 N. L. R. 100. 
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CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATB DROREE No, 1230 
or 1916. 

July 23, 1917. 

Fresent:—Mr. Justice Fletcher and 

Mr. Justice Newbould. _ 
` HARINATH BANERJEB—Puatntire— 
APPELLANT 
versus 


PRAMATHANATH DEY CHOWDHURY 


AND OTHERS — D&FENDANTS—BRESPONDENTE., 

Registration Act (XVI of 1908), a. 49—Evidence— 
Agreement for permanent demise of land, unregistered, 
admissibility of —Specific performance — Decree, whether 
affects land —Execution, 

: Although an unregistered agreement for the per- 
manent demise of a land cannot be used in evidence 
for the purpose of affecting the land, it is not 
inadmissiblé in evidence fot any purposé whatsoever,’ 
Tt can be looked at for adjusting the personal liabi. : 
lities of ‘the parties in a suit for its specific perform- 
ance. {p. 635, col 2.) |, ; PAS 
., A, decree ‘for specific performance of an agree. 
ment fora lease doesnot affect the land Jt isan 
. ordinary decres of the Court of Equity, which accord. 
ing to the ordinary.rule acts in personam and the 
execution of the decree is not by affecting the 
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. Abdul Vidana Janas v. Haji Harone 
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land bat by suitable’ process against the defendant 
if he is in contempt with reference to the decree of 
the Court. [p. 635, col. 2.) ; : 


Appeal against the decrea of the Addi- 
tional District Judge,  Jessore, dated the 
30th of March 1916, reversing that of the 
Subordinate Judge of that place, dated 
the 22nd of December 1913. 

FACTS appear from .the judgment. 

Babu Mohendranath Roy (with him Babu 
Mohini Mohan Chatterjee), for the Appellant, 
—The appeal arises out of a suit for 
specife performance of a contract to grant 
a putni lease and for delivery of possession. 
The principal question for determination 
is whether the agreement to give the putni 
lease, which is called batnapattra, requires 
registration, or in other words whether an 
unregistered bavxapattra may be used in 
evidence in a suit for specific performance 
of the contract. The bacnapatira in this 
case requires no registration; see Haji 
Esmile 
(1), Syed Sufdar Reza v. Amzad AH (2), 
The authorities support my contention 
that a contrast to grant a puint lease need 
not be registered. Elehi Baksh wv. Hukum 
Baksh (3), relied upon by the lower Appel- 
late Conrt, does not apply to the facta and 
circumstances of this case. There it waa 
intended by the parties that after the exe- 
eution of the document described as an 
agreement to lease, the -title to the pro» 
perty would pass upon delivery of posses- 
sion. That was not a document merely 
oreating a right to obtain a subsequent 
document within the meaning of clause (A) 
of section 17 of the Registration Act, 
as both the grantor and the grantee 
intended that as soon as possession was 
taken under the document the title of the 
grantee would commence from the moment 
of taking delivery of possession. In this 
case such an intention of the parties has 
not been found by the lower Appellate 
Court. Unless such an intention is found, 
the law laid. down in the case of Elahi 
Baksh v, Hukum Baksh (8) cannot be 


(D 7B. L. R. 21 at p. 22; A. C. 2 W. R. Sup, Vol. 2, 

407. 

(2) 7 C. 103, (P. B.i;.4¢Shome L, R. 249; 100, L. R. 

121; 3 Ind. Dec. iN. s.) 1001. " 
(3),20 Ind. Cas. 907; 18 C. W, N. 38; 190. 1, 1,464 


634 


IN DIAN OASES. 


oe 


HARINATH BANERJEE U, PRAMATHANATH CHOWDHURY. 


applied. The case of Hemanta Kumari 
Debi v. Médnapur Zemindari Company (4) 
clearly shows the distinction between a 
lease and an agreement to grant -a lease. 
In that case My.-Justice Maokerjee and Mr. 
Justice Beachcroft have held that al. 
though an agreement in writing which 
does not operate as a present demise, but 
is only an agreement for a lease, does, 
having regard to the extended significance 
of the term lease as defined in section 3 
of the Registration Act, require to be 
registered if the term exceeds one year, 
and the exemptions provided in clauses (A 
and (2)'to seétion 17 do not apply to 
leases or agreéments for leases, section 49 
of the Aet does not preclude 
received as evidence of any transaction nof 
affecting sueh property. Such a doeument 
ean be proved by the plaintiff in a suit 
for specifio performance of the agreement to 
grant the lease. . Having regard to the 
law laid down by this Court in several 
casas the view that a document, which is 
merely an dgreement to grant a lease, is 
inadmissible - in evidence for any purpose 
whatsoever, is clearly erroneous. The docu- 
ment is not one the registration of which 
can be said to be compulsory. 

[Newsoutp, J.—Neither the lower Appel- 
late Court nor the primary Court has 
come to any finding as to the way in 
which the parties intended to treat this 
document. ] . 
- Yes. They should have come to such 
a finding. In. the absence of any such 
finding the document should be taken as 
a mere bainapatira, 4.6, an agreement to 
grant a lease and nothing more. 

. [Babu ‘Provash Chander Mitter, forsthe 
Respondents.—There is no charm in the 
word bainapattra. Your Lordships are to 
construe the dosument having regard to 
the intention and the conduct of the parties 
subsequent to the execution of the baina- 
pattra. | 

: The Courts below have not come to any 
finding on these points. 

[Furtcuer, J.— The pleadings also do not 
throw any light on these points. They 
appear to have heen drawn most unfavourably 


(4) 28 Ind, Cas, 879;19C, W.N. 347; 22 C. L J. 


o 


its being, 


to tho parties for hon sy are intend- 
ed. 

It appears, however, that the transac-. 
tion was not completed by the bainapattra 
and it was not followed by possession. 
So according to the Full Bench ruling in 
Syed Sufdar Reza v. Amzad Ali (2) the 
document in question does not require 
registration. The fact of agreement ` has 
been admitted by the defendant in his 
written statement and the only ground, on 
which specific performance was objected to, 
was that the plaintiff had not performed 
his part of the contract. The question of 
law that arose in this case was wrongly 
dealt with by the lower Appellate Court. 
See Satyendra Nath Bose v. Anil Chandra 
Ghosh (5). By the document there was 
no present demise, so it was not registered. 
From the facts found it appears that thé 
léase was to commence three months after 
the execution of the bainapattra. The 
plaintiff was not ever in possession by vir- 
tue of the baénapatira. The lower Appellate 
Court has erroneonsly found that the whole . 
case depends upon the admissibility of 
this document. The essential questions, 


viz, whether the document was treated 
by the parties as a lease, whether ‘the 
plaintiff entered into possession of the 


property under this docnment, the willing- 
ness or refusal of each of the parties to 
perform that part of the contrast which 
they were respectively bound to perform, 
haye not been. considered at all by the 
lower Appellate Court. The judgment is 
insufficient for the disposal of a suit for 
speoifie performance, because the. learned 
Judge has not considered the above ques- 
tions. 

. Then as regards the defendant No. 2, he 
is a purchaser with notice of the baina- 
pattra and he cannot object to the contract 
being enforced against him. Upon all 
these circumstances, the case should be 
sent hack to the lower Court for a decision 
of these questions after taking such evi. 
dence on the matter as may be .neces- 
sary. < 
. Babu ' Provash Ohander Mitter (with him 
Babu  Tarakeswar Pal Ohowdhury), for the 
Respondents. It is adu by the erent 


8) 5 Ind, Cas. 38; 14 C, WAN. 65, . 
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and that 
under the 


iff that he was in possession, 
possession he must have got 
batnapattra. 

+ [FLercnse, J—There is no such find- 
ing. ] 

It has not been foundin so many words 
but surely he must enter into possession 
and realize rents on the basis of some 
document which is nothing else than this 
bainapatira. The agreement did vest title 
in the plaintiff, so the banapatira not 
having been registered in acaordance with 
the provisions of the Registration Act, 
the suit for specific performance of the 
contract on the basis of this document, 
which is inadmissible in evidence for want 
of registration, must fail, 

[Fcutouer, J.—There is no finding as to 
whether the document is a present demise 
or an agreement to grant a lease.| ` 

The plaintiff having entered into posses- 
sion under this document cannot now turn 
round and say that he document was not 
a present demise. 

[Babu Mohini Mohan Chatterjee, for ‘the 
Appellant.—These questions have not been 
dealt with by the Appellate Court.) 

If the ‘document is inadmissible in evi- 
dense then these questiong do not arise 
at all. As regards defendant No. 2, the 
purchaser, he cannot be said to be bound 
by this bainapatira, because his knowledge of 
this document has not been proved. 

Babu Mohini Mohan Chatterjee, for the 
Appellant, briefly replied. 

JUDGMENT. 

FLETCHER, J.—This is an appeal by the 
plaintiff from & decision of the learned 
‘District Judge of Jessore, dated the 30th 
March 1916, reversing the decision of the 
Subordinate Judge of the same place, The 
suit was brought to specifically enforce a 
contract contained in a document called 
a :bainapatira. A bainapattra is, as I under- 
stand from the slight knowledge that I 
have ‘of the vernacular, a document evi- 
dencing a deposit, and the deposit that 
was evidenced ‘ir: this case was a sum of 
Re. 785 that -was paid for the grant of 
a permanent putni lease. The suit 
has been decided in the Court below on 
one and only one point, and that is 
this; that the baznapativa is a lease or an 
agreement for a lease within the meaning 


.in this case whether 


of the Indian Registration Act and it not 
having been registered, having regard to 
section 49 of the same Act, the document 
is inadmissible in evidence for any pur- 
pose whatsoever. The view of the learned 
Judge that the document cannot be ad- 
mitted in evidence for any purpose what- 
soever seems to me far beyond the desisions 
of this Court. It cannot be used for the 
purpose of affecting the land, that is quite 
clear, and the document, if it is the actual 
demise,.clearly requires registration before 
it can affect the property itself. But there 
are cases in this Court that decided that 
in a suit for specific performance between 
the parties themselves to the contract, the 
contrast can be looked at for the purpose 
of adjusting their personal liabilities. A 
decree for specific performance does not 
affect the land. It is an ordinary deoree 
of the Court of Equity, and the ordinary 
rule is that equity acts im personum and 
the execution of the decree is not by affect- 
ing the land but by suitable process against 
the defendant, if he is in contempt with 
reference to the decree of the Court, I 
do not think, we ought to express a view 
this baznapatira is 
or is not a lease or agreement for a lease. 
It seems to me to turn considerably on 
what was done under the terms of the 
document. l must confess that in this 
ease the plaint is drawn exceedingly un. 
favourably to. the plaintiff and the written 
statement is equally unfavourable to the 
defendants. I think it mnst have been 
done per Zncurtum, because my experience 
of the mofussil pleadings is that they are 
always drawn most favourably to the 
parties for whom they are intended and 
with slight regard to the actual facts of 


the case. In this case, we ought to have 
the facts found in the first instance. The 
ease turns largely on the facts as to 


whether this document is a_lease, whether 
possession was given under it and whether 
a case has arisen for specific performance, 
namely, whether the plaintiff was ready 
to perform his part of the contract and 
the defendants were unwilling to perform 
theirs. Not a single one of these points has 
been sonsidered in this case, All that the 
learned Judge says is that this document 
is inadmissible for any purpose whatso- 
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ever and the suit must, therefore, fail. 
‘But on the view he took, he ordered the 
defendants to return to the plaintiff the 
deposi& money of whieh the only evidence 


was, as far as I can see, this document 
that was held to be inadmissible in 
evidence. The case cannot be dealt with 


in that way. I think the case must be 
sent bask to the learned Judge of the 
‘lower Appellate Court to be properly and 
thoroughly determined on the facts and 
the issues arising in the case.” It is not 
convenient in this class cf cases that the 
Court should determine a case of this 
nature purely on the question of the ad- 
missibility of the evidence. My experience 
is that where the learned Judge does that, 
in a large percentage of cases the case 
has got to be sent back to have the 
facts found. The suit cannot be disposed 
of in this way where questions of fact 
are involved without considering the  evi- 
dence. 1 think that the view of the 
learned Distrist Judge that this case could 
be decided on & mere consideration of the 
document itself without going into any 
question of evidence is wrong. We ought, 
therefore, to set aside the judgment appealed 
against and allow the appeal and the 
cross-objeation and send the case back to 
the lower Appellate Court to be thoroughly 
heard on the merits and to have proper 
findings of fast arrived at. Costs of the 
appeal and also of the cross-objection will 
abide the result of the re-hearing by the 
learned Judge of the lower Appellate 
Gourt. i 


NEWBOULD, -J.—I agree. . 
Appeal allowed; Case sent back. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
ORIGINAL Civic Scir No. 20 or 1914. 
June 19, 1916. 

Present:— Mr. Fawcett, A. J. C. 
TYABJI MULLA MAHOMEDBHAI— 
EH PLAINTIFF 

: versus 
- SOUTH BRITISH INSURANCE Co, 

AND ANOTHE R— DEFENDANTS. 

Marine ,Insurance—Inaurance policy— Risk note, 
construction, of—Contract Act (IX of 1872), ss, 161, 
]b2— Bailment--Builée, duty-of, to take reasonable 


care—Evidence Act (I of 1872), s. 92, proviso (6)— 
Civil Procedure Code (Act V of 1908), s. 85 — Costs, 
Court, power of, to award—Co-deféndants. 

Plaintiff insured his import cargo with I, x 
Marine Insurance Co., and the insurance policy 
provided against all risk until the cargo was landed 
at Karachi including the risk of craft to and from 
the ship. The plaintiff's cargo arrived at Karachi on 
November 8, 1918, per SS. "Lindula" which anchored 
off Manora. The cargo was brought in a lighter from 
the stegmer to the Native Jetty in the harbour. 
The lighter belonged to AM, a company who had a 
shipping and landing agency for import and expert 
cargoes Owing to scarcity of coolie labour the cargo 
was not landed that day. M.'s agent put on board the 
lighter some export cargo destined for the SS. “Linga” 
which was to leave Karachi the same afternoon, . The 
lighter, while on her way to SS — "Linga", capsized 
with the result that some of the plaintiff's cargo was 
lost and some of itdamaged. The plaintiff sued both 
1Co andM. Co: 

Held, (1) that the insurance company were not 


‘liable, as they could not have in contemplation the 


possibility of the lighter, while carrying the insured 
cargo, undertaking a yoyage to another ship; [p. 638, 
col. 2; p. 639, col. 1] 

(2) that the case was nob covered by proviso (5) 
to section 92 of the Evidence Act; [p. 639, col. 1.] 

(3) that M. Co, were liable for the damage as 
bailees under seotions 151, 152 o£ the Contraot Act, 
inasmuch as they dealt with the cargo entrusted to 
them in away not authorised by the plaintiff and 
their act was one which an ordinarily prudent owner 
would not have done [p. 640, col. 2; p 64!, col. 1 J 

Under section 85 of the Civil Procedure Code the 
Cours has full power to ‘order one defendant to bear 
another defendant's costs. — [p. 642, col. J.] 

Where a plaintiff has a reasonable doubt as to 
which of fwo co-defendants is liable, and each of the 
latter denies his own liability throwing it on the other 
defendant, but in the end a decree is made against 
one of them, the unsuccessful defendant should be 
made to bear the costs of the successful defendant, 
[p. 641, col. 2.] 

Mr. Fatechand Assudomal, for the Plaint- 
iff. 

Mr. Rupchand Bilaram, for Defendant No. 1- 


Mr. E. Raymond, (Government Pleader), 
for Defendant No. 2. 


JUDGMENT.—In thisand the connected 
five suits, whieh have been partly tried 
together by consent, a dispute arises regard- 
ing the liability to the plaintiff for loss 
and damage to certain import cargo shipped 
from three different ports in [ndia through 
thé British India Steam Navigation Company, 
Ltd., and transferred in Bombay ta the 
SS. “ Lindula, " which arrived at Karachi 
on the 8thof November 1913, Thesteamer 
anchored in the stream off Manora and the 
plaiutiff'S.cargo was brought in a lighter 
from the steamer to the Native Jetty in 
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the harbour, as is the usual course in 
such cases. The lighter was one belonging to 
Messrs. Mackinnon Mackenzie and Co., 
who for the last few years have had a 
shipping and landing agency for import and 
export cargoes carried in British India Steam 
Navigation Company’s ships. Its number was 
€27 and her cargo carrying capacity was 110 
tons, while the weight of the cargo brought in 
her was approximately 70 tons. It reached 
the Native Jetty early on the morningof the 
10th November. That day happened to be-a 
holiday, viz., Bakri Id, and Mr. Booker, who is 
Messrs. Mackinnon Mackenzie and Oo.’s 
Superintendent of this business, states that 
the cargo was not then landed because on 
account of this holiday he could not get 
any coolie labour. The lighter accordingly 
lay alongside the jetty with the cargo 
on board. He had at that time about 4 
tons of export, cargo, which was to be 
shipped to the SS. * Linga ”, due to leave 
Karachi in the afternoon of that same day. 
This cargo he got put on board the lighter 
827, and at about 9-30 that morning, she 
left' for the “Tiinga” with both cargoes on 
board. Unfortunately while going along 
the channel from the jetty to the harbour 
the boat grounded on a mnud-bank about 
800 yards away from the. jetty, and 
although the crew tried to push the 
boat. off and also to keep her upright the 
lighter finally eapsized, with the result that 
,some of the cargo was lost and some of 
it damaged. The plaintiffs in four of these 
suits had insured their cargo with the South 
British: Insurance Company, and those in 
the two other suits with the New Zealand 
Insurance Company. In the former cases the 
policies specifically insure the goods “until 
landed including the risk of craft toand 
from the ship; ".and in the other two cases 
the goods were insured "until they shall 
be safely landed from on board the said 
vessel at the aforesaid port of Karachi 
including risk of craft to and from the 
ship.” 


The plaintiffs sue the Insurance Companies 
concerned for damages in respect of the 
goods -lost and damaged, and in the alter- 
native claim adecree against Messrs. Mac- 
kinnon Mackenzie and Company, in case the 
Ceurt holds that the Insurance Companies, are 
pot ligble under their policies, Both these 


‘two defendants dispute their liability. The 
Insurance Companies submit that their liabili- 
ty ceased as soon as the lighter 827, instead 
of unloading the import cargo, commenced 
loading the export cargo, or under any 
circumstances when it left the jetty for the 
SS. "Linga". Messrs. Mackinnon Mackenzie 
and Co, on the other hand, contend 
that the accident resulting in the. loss of 
and damage to the cargo in question con- 
stituted an ‘act of God’ over which they 
had no control, that itdid not arise from any 
defect or neglect on the part of themselves 
or their servants, that it was an ordinary peril 
of the sea and that they are not responsibie 
therefor (paragraph No. 4 of their written 
statement). In paragraph No. 5 they turther 
contend that, by the custom of the port and 
otherwise, they were justified in not landing 
the cargo from the SS. “Lindula,” inimediately 
on arrival of their lighter at the Native Jetty 
and in sending it out again to Kiamari, 
that -their action was entirely within their 
rights as landing contractors, and that they 
have not thereby been guilty of any default 
or neglect making them liable to the plaint» 
iffa for the losses sustained by them. The 
main issues in the suits are, therefore, 

1. Whether the defendants, the Insurance 
Companies, are exempted from liability under 
the policies of insurance on the grounds, 
alleged ‘in their written statements, and 


' 2. Whether the other defendants, Messrs‘ 
Maskinonon Mackenzie and Co., are liable for’ 
the loss and damage caused to the plaint- 
iffs. 

I first take up the question of the Insurance 
Companies’ liability under the terms of their 
policies, In this particular case the goods 
in question were lost and damaged before 
they were actually landed and while they 
were in the lighter which was used for 
their conveyance from the ship to the 
jetty. So far, therefore, as the defendants’ 
policies covered such loss and damage tv the 
goods until they were landed or safely landed, 
the policies would, in the absence of any 
express or implied limitations, I think, clearly 
cover the loss and damage referred to. 
There ean be no question that the word 
‘landed’ means actually put on land or 
put ashore, as defined in Stroud's Judicial 
Dictionary, Vol. II, page 1085, Mr. Rupchand 
in his arguments relied, upon, the case of! 
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-Houlder v. Merchants Murine Insurance Co. (1) 
and other cases where the insurers were held 
not liable on policies coütaining similar pro- 
visions, even though the' goods had not been 
actuallylanded. But that case and the some- 
what similar case of Strang v. Natolly (2) 
really proceed on the principle that the 
shipper had determined, the risk by taking 
delivery short of the: -land, and 
have, in my opinion, no application to this 
particular case. I also do not think that 
the definition of the expression “safely 
landed” in the schedule to the Marine In- 
&urance Act of 1906 really helps these 
defendants in this. particular case. There 
is no question here of any attemp$ having 
been made actually to land the goods, or 
of their having, been landed in a manner 
which would under that definition determine 
the insurer’s risk. And so far as any ques- 
tion of ‘reasonable time’ arises, it is, I think, 
quite clear that, as it was a holiday 
and as there was a real difficulty in 
obtaining the necessary coolie labour, there 
was no actual obligation on Messrs. Mac- 
kinndn Mackenzie and Co. to land the 
goods that very day, and that it would have 
been quite reasonable. for them to have 
landed the goods the next working day. 
There is nothing to contradict Mr. Booker’s 
évidence that goods are sometimes de- 
layed in landing; and the provisions of 
section 77 of the Sea Customs Act, 1878, 
that such goods ‘shall be landed without 
dny unnecessary delay’, were not contravened 
in this case, having regard to the fact that 
no sufficient coolie labour was available 
and the Customs Office. was closed that 
day. 

On the other hand, the policies ‘qualify 
the Insurance Company’s general liability for 
the goods until ‘landed’ or ‘safely landed’ by 
the addition of the words “including risk 
of craft to and from the ship.” On the 
principle expressio unius est exclusto alterius, 
T think those words must be construed as only 
eovering & voyage of such craft to or from the 
ship on which the godds are to be, or 
have beén, loaded. In this particular case the 
goods had safely arrived at the Native 
Jetty and the accident occurred while the 


(1) (1886) 17 Q. B. D. 854; 55 L. J, Q, B. 420; 55 
Ti. T. 244; 34 W. R. 673; 6 Asp. M, C. 12. 
"(2) (1804) 8 R. R. 741; 1 Bos, & P. 16. 


lighter was on a journey not to or frbm 
the S. ‘Lindula’, but to another ship of'the 
British India Company. Nodoubt the maxim 
expressio unius est exclusio alterius is one 
to be applied with caution, but I can see 
no good reason for not applying it in this 
case. As a somewhat similar case I may 
refer to Hare v. Horten (8), where 
though a foundery had been mortgaged, 
the fixtures in it were held not to have 
been mortgaged, though they would ordi- 
narily have passed with the conveyance of 
the foundery, because the deed went on 
to say "together with all grates...... and 
other fixtures in’ certain other premises 
mortgaged. It was held that these eub- 
sequent words controlled the conveyance 
of the foundery and showed that the fix- 
tures of the foundery were not intended 
to pass. So' here I think the words ‘to 
and from the ship’ show that risk of 
craft on a voyage other than one: either 
to or from the ship were clearly not within 
the contemplation of the parties. . 

Mr. Rupchand also relied on the provi- 
sions in the Marine Insurance Act as to 
deviation of the ship from the prescribed 
eourse. The ease is, no doubt, somewhat 
analogous, but as the rules on the point 
only contemplate a case of the deviation 
on a ship's voyage, | do not think they 
can be relied on ‘as affecting the constrüc- 
tion of the policies in regard to the oraft 
used for taking: cargo to and from the ship. 
But, as already held, the policies themselves 
limit the risk in such -cases to that of 
craft going to and from the ship, and 
there is nothing ‘which would justify the 
Court in saying that either the Insurance 
Company or the assured could have had in 
contemplation the possibility of such:a 
craft, while carrying the insured cargo, 
undertaking a, voyage to another ship. ^ No- 
doubt some evidence has been given that 
sometimes lighters do, as in this case, 
bring import cargo to the jetty and then 
take export cargo to another steamer 
without unloading the import cargo. But 
Mr. Booker himself admits that he cannot 
recollect any other instance of having done 
so, and the other evidence adduced by 
Mackinnon Mackenzie & Co. shows 


(3) (1833) 89 R. R. 688; 6 Barn, & Adol, 715; 2 N, 
& M. 428; 8 L, J. (N. s.) K, B. 41; 110 E. R, 965, 
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this has only be&n done in exceptional cases. 
There is olearly no evidence before the 
Court that establishes it to bea custom 
of the port or of a notoriety such as 
would justify: the Court in assuming that 
the parties to the policies of insurance must 
have been aware of it. And even if such 
custom were established, I do not think 
it would be available against the express 
limitation in the contract under which the 
risk in such gases isconfined to the par. 


ticular case of the craft going to and fróm ' 


the ship. [see proviso (5) to section 92, 
Evidence Act.] Without, therefore, going 
into further details, I think itis clear 
that the Insuranée Companies are exempted 
from all Hability under the policies of 


insurance, and find that issue in their favour. 


I next come tothe question of liability of 
the defendant, Messrs. Mackinnon Mackenzie 
& Co. “On this point the plaintiff's 
Pleadershave contended that they are common 
carriers, and that, therefore, the special 
provisions applicable to common carriers 
in regard to their liability while carrying 
goods, either under the Indian Act III of 
1865 or the English Common Law, are 
applisable to them. This point was not 
taken in the pleadings, nor is there any 
specific issue raised regarding it, but as 
it is to a large extent a question of law, 
and the defendant has not been prejudiced 
or taken by undue surprise, I have allowed 
it to be gone into. It is contended that 
the defendants are common carriers under 
Act III of 4865, which defines a common 
carrier as “a person, other than Government, 
engaged in the business of transporting for 
hire property from place to place by land or 
inland navigation, for all persons in- 
discriminately.” In section 5 of the Inland 
Steam Vessels Act, 1884, “inland water” 
is defined as “any canal, river, lake or 
navigable water in British India,” and accord- 
ing to section 3 (7) of the General Clauses 
Act, 1897, “British India” means “all ter- 
ritories and places within His Majesty’s 
dominions which .are for the time being 
governed by His Majesty through the 
Governor-General of India or througk any 
Governor or other officer subordinate to the 
Governor-General of India,” Inthe Karachi 
Port Trust Act, Bombay Act VI of 1886, 
provision is made for the government of the 


. believe it. 


Port of Karachi, and the port limits defined 
under that Act include the waters of the 
Harbour and off Manora where steamers 
of the British India Steam Navigation 
Co. anchor. There is, therefore, gound 
for the contention that Act PIL of 1865 
applies to the defendants if they otherwise 
come within the terms of the definition in 
that Act. But the question is not, I think, 
one of any real or material importange, 
because, whether the Indian Act: or Common’ 
Law of England applies, the same test 
appears applicable for deciding whether 
or not the defendants are common carriers, 
Under the Indian Act it must be shown 
that the defendants are engaged in the 
business of transporting for Hire property 
from place to place for all persons indis- 
criminately, and undertherule of English Com. 
mon Law, it is, as stated in Halsbury's Laws 
of England, Volume IV, page 2,» ‘essential to 
constitute acommon carrier that he should 
undertake to carry forall persons indifferent- 
ly.” In this particular Mr. Booker asserts that 
he does not undertake to carry the cargo of 
any one who is willing to pay the prescribed 
foes and that he has in fact refused to do s0 
in certain cases. This evidence is not 
contradicted and I see no reason to dis- 
The case of the Tiver Alkali 
Company v. Johnson (4) does not help the 
plaintiffs, because in that case the evidence 
showed thatthe barge owner carried on his 
trade by means of numerous vessels let to 
any one who wanted to hire them, and 
no evidence was given of any refusal on hig 
part to allow any application to hire. But 
in this case such evidence has been given 
and the burden of showing that the defend. 
ants are common carriers lies upon the 
plantiffs. I,therefore, hold that it is nob 
shown that they are common carriers. 

That being so, the question of liability of 
these defendants is to be decided in accordance 
with the provisions of sections 151 and 152 
ofthe Indian Contract Act regarding bail. 
ment. Under sections 151 “the bailee is bound 
to take as much care of the goods bailed 
to him as a man of ordinary prudence "would, 
under similar circumstances, take of his own 
goods ofthe same bulk, quality and value 
as the goods bailed;" and under section 159 

the bailee, in the absence of any special 

(4) (1872) 7 Bx, 267; 41 L, J. Ex. 110; 20 W, R. 633, 
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contract, is not responsible for the loss, 
destruction or deterioration of the thing bailed, 
if be has taken the amount of care of it 
described in seotion 151.” : . 

The question, therefore, is whether Mr. 
Booker, as the defendant’s representative, did 
take the amount of. care of these import goods 
prescribed in section 151, On this point 
Mr. Raymond strongly contends that, though 
it would have been more prudent if he had 
‘kept the lighter 827 at the jetty and taken 
some other means of getting the export cargo 
to the SS “Linga”, yet in the circumstances 
of the case and with Mr. Booker’s knowledge 
of the little risk’ ordinarily involved in 
sending lighters between the Native jet'y and 
Kiamari, it was notin any way an imprudent 
or negligent act on his, part to employ 
this lighter for taking the export cargo to 
the “Linga”, though it still had the import 
cargo on board; and that it would in fact 
have been an over-cautious man who would 
not have used the lighter in this way; and 
he rightly points outthatin many cases a 
prudent man must take risks. But in my 
opinion the question arising is not limited to 
what Mr. Booker as superintendent of this 
shipping and landing agency thought 
prudent, but it must be shown that 
this prudence extended to that which he 
would have been reasonably expected to 
take under similar circumstances if the 
goods inquestion had actually belonged to 
him. It is also a general ‘rule of law that, 
whenever a party has absolutely contracted 
to carry cargo or merchandise from one place 
to another, subject to certain expre3s excep- 
tions, he has impliedly contracted to carry 
them safely (Addison’s Law of Contracts, 10th 
Edition, page 911) and there was certainly 
an obligation on Mr. Booker, if it was 
necessary to keep the goods in this lighter, 
not to take any action, with regard to that 
lighter which might unduly prejudice the 
safety of the goods. There is also the fact 
that in this case the lighter was employed 
for a special purpose of the defendants, which 
had nothing to do- with the import cargo; 
and though there was no express ccntract 
between the plaintiff and the defendants, yet 
I think the case is one where the rule applies 


that if. a bailee' deala. with. the shattels . 


entrusted to him in a way, not authorised 
by , ghe. boiler, ; he takes upon. himself the 


risk in so doing, see Article 1087, Volume I 
of Halsbury's Laws of England. The bailors 
in thia case would obviously, if they had 
known anything about the matter, have. 
preferred that the lighter should remain at 
the jetty and not undertake extra risk 
by any further voyage before the goods were 
landed; they certainly cannot be taken to 
have authorised the defendants to deal with 
the goods in a way which was quite unneces- 
sary for the purpose of carrying and landing 
them safely and which not only had nothing 
to.do with that purpose but also exposed 
them to additional risk. The fact that a 


similar course had sometimes been 
taken by other shipping and landing 
agencies. does not in itself lessen the 


responsibility of the person taking that 
course, in so far as that responsibility 
rests on his taking the care prescribed’ in 
section 151, Contract Act. As already 
remarked, the defendants’ evidence shows 
that such a course is only taken in excep- 
tional cases; and it may further be noted 
that the evidence of Mr. Booker and the 
other two witnesses on this point is really 
that of interested persons, for they natural- 
ly desire to have it recognised that they 
could use lighters in this way without their 
legal responsibility being affected. There 
is in any case nothing to show that shippers 
geverally are aware of any such practice 
acd have acquiesced in it. There is also in 
this case the important fact that Mr. Booker 
himself had a short time previously drawn : 
attention to the danger of lighters grounding 
jn this channel and being liable to capsizing 
(Exhibit 17:. And it is not shown to my 
satisfaction that Mr. Bookàr could not have 
employed some other means of getting this 
export cargo in sufficient time to the 
SS. "Linga". At the same time, in justice 
to Mr. Booker, who gave his evidence in a 
very straightforward manner, I must add 
that I have no doubt that he acted in 
perfect good faith and that it never occurred 
to him that the goods in question might 
come to grief in the way they did. But 
that does not remove the responsihility of 
the defendants for having sent out the 
lighter again for their own purposes with: 
out first unloading the import ' 2argoj; and 
their act in doing so cannot, in my opinion) 
be. described’ as ‘one which an ordinarily 
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Prudent owner of the import goods would. 


have done and is one which the defendants 
must be taken to have resorted to at their 
own risk. . 

Mr. Raymond in support of the defend- 
anis! case relied on the Common Law 
rule that liability only attaches to negligence 
which is proximate or effective cause of the 
injury complained of (Halsbury’s Laws of 
England, Volume 21, section 657), but that rule 
cannot prevail against the express provisions of 
section 152, Contract Act. The defendants are 
sued as baileesfor breach of the implied contract 
to carry and land the goods with all due 
care, and not as mere tort-feasors, and, 
therefore, the general principles of liability 
for negligence in actions on torts have no 
application tothe case [ef. note (a) at page 
199 of Underhill’s Law of Torts, 7th Edition]. 
Inasmuch, therefore, as the loss and damage 
jn suit arose out of the defendants! ast in 
using the lighter in the way already 
mentioned and as in doing so they did not 
take the amount of care described in section 
151 of the Contract Act, I hold that they 
are responsible for the same. The conten. 
tion that the accident in question was an 
“ast of God” within the meaning of that 
expression has not been pressed, and I need 
not give authorities against it, ' 

The above disposes of issues Nos. 2 and 3 in 
this suit and issues Nos land’ 4 were dropped. 
Issue No, 5 is as to the value of the goods 
lost and damaged. The general rule is that 
this is the market value of the goods at 
the place and time at which they ought 
to have been delivered, independently of 
any circumstances pebuliar to the plaintiff 
(Mayne on Damages, 7th Edition, page 322). 
But no evidence bas been given as to this 
market value, and if was agreed by plain- 
tiff and defendants No. 2's Pleaders to accept 
the proved invoice value of the goods instead. 
The invoice bill for the 52 bales twine 
consigned to plaintiff is Rs. 8,014.41 or 
Rs. 160 4-6 a bale. At this rate the value 
of the 2 lost bales is Rs. 320-9-0 and 
the 40 per cent. allowed as per the Sur- 
veyor's Report for the 18 damaged bales 
comes to Rs. $32-2-6, making a total of 
Hs. 1,152 11-6. To this sum the plaintiff 
is entitled to add the Rs. 390 paid by him to 
defendant No. 2 on account of salvage, and 
tho surveyor's fees Bs. 16 and other items 
mentioned in the receipts Exhibits 23 and 
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24 totaling Rs. 10.18-8. Thus the whole 
amount recoverable by plaintiff comes to 
Rs 1,569.9.2. 

As regards the question of costs, ib is 
clear from the correspondence that eash of 
the defendants repudiated liability, and 
referred the plaintiff to the other de‘end- 
ant for paymentof hisclaim. Defendant No. 1, 
the South British Insurance Co., also refused a 
proposal of plaintiff to indemnify him against 
costs, if the lability was not brought home 
to defendant No. 2 (Hxhibits 23 and 34), 
The question is whether the plaintiff or 
defendant No. 2 should bear the costs of 
defendant No. 1, who has succeeded in his 
contention that the Insurance Company is not 
liable under the terms of their policy. If 
plaintiff unnecessarily or unreasonably joined 
the Company as a defendant, then, of course, he 
ought to bear his costs. But it is to be 
noted that the Company's Agents, when asked 
what authority or clause of the polisy ex- 
empted them from liability, did not base 
their exemption on the limitation contained 
in the words “risk of craft to and from 
the ship,” which is the clause on which they 
have succeeded here, but relied on their 
insurance being ‘from shore to shore only’ 
(Exhibits 29 and 30). This claim was 
incorrect, or at any rate misleading, as 
the insurance was (speaking generally) 
one until the goods were landed. The case 
is also one in which there might be rea- 
sonable doubt as to the claim of the In. 
surance Company to exemption from liability. 
I think, therefore, that plaintiff acted rea- 
sonably and properly in making it a defendant 
as wellas Messrs. Mackinnon Mackenzie and 
Company. The latter all along insisted that the 
Insurance Company was liable and repudiated 
all liability on their own part. It was, there- 
fore, quite reasonable for plaintiff to join 
them both as defendants, and ask the Court 
to decide which was liable, as plaintiff did. 
Each blamed the other and the plaintiff 
was not in a position to say definitely 
which of them was really liable. The case, 
therefore, falls within the class of cases 
where the unsnecessful defendant should be 
made io bear the costs of the  suecessful 
defendant on whom he wanted to throw the 
liability, see Bestermann v. British Motor 
Qab Co. (5). This is a stronger casethan that 


(5) (1914) 3 K B 181 a6 pp 180, 187; 83 L. J. K, 
B. 1014; 110 L, T. 754; 58 S, J. 919; 80 T. L. R. 319, 
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one, because here there was a notice of blaming 
the other defendant by defendant No. 2. It 
is unnecessary in this case to resort to the 
circuitous procedure there followed for 
reasons explained at page 190 of the report, 


because under section 35, Civil Procedure | 


Code, the Court has full power to order one 
defendant to bear another defendant’s costs. 

I accordingly pass a decree in favour of 
plaintiff for the recovery of Rs. 1,569-9 2 fram 
defendant No. 2 with interest on this sam 
at 6 per cent. per annum from date of suit to 
payment and costs of the suit. As plaintiff 


has substantially succeeded, I see no reason 


to reduce his costs tō proportionate costs. 
Defendants No. 2 must also bear defendant 
No. Vs costs. Separate Pleader’s fee allowed 
for each of the defendants. Plaintiff’s suit as 


against defendant No. 1 is dismissed. 
Suit decreed. 


PRIVY COUNCIL. 

ÁPPEAL FROM THE Lower Bursa Caer Court. 
July 26, 1917. 
_Present:—Lord Dunedin, Lord Shaw, 
Lord Sumner, Sir John Edge and 
Mr. Ameer Ali, 

MAUN G KYIN anp ANOTHER-—DEFENDANTS 

APPELLANTS 7 
versus 
MA SHWE LA AND OTHERS—P LAINTIFFS — 
— RESPONDENTS. 

Evidence Act (I of 1872), ss. 92, 99—Construction 
of document- Absolute conveyance alleged to be 
transfer of mortgage—Evidence tn proof of allegation, 
admissibility of — Dealings with third person's property 
— Evidence of notice of third person's title, admissibility 


of. 

f plaintifs sued for possession under deeds purport- 
ing to be absolute conveyances. Defendants ten- 
dered evidence to show that to the plaintiffs’ know- 
ledge the properties belonged to athird person who 
had mortgaged them to defendants and that the 
deeda were intended to operate only as transfers 
of the Mortgages: 

Held, (1) that the evidence was admissible, inas- 
much as section 92 of the Evidence Act did not 
apply to the case; [p. 648, col, 2.] 

{2 that even if section 92 applied, proviso I to 
that section would admit the evidence, inasmuch 
as it would be a fraud to allow the plaintiff to 
insist upon a claim to property arising out of such, 
a transaction, | knowing that the true panes had’ 
never'partéd with ib." [p.1648/ Gol.:2.]] . 

Section 92 of ihe Evideneé- Act, ‘which axoládog: 
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evidence contradicting the terms of ‘written’ instru: ^ 
ments, in terms applies only "as.between-the' parties! 


to any such instrument or their representatives-i -ine, 
interest.” Whenever, accordingly, evidence is ter. 
dered as to a transaction with a third party, it is nob 
governed by the section or by the rule of eviderice 
which it contains  [p. 647; col. 2; p. 648, col. L.] ' - . ue 

Oral evidence is not admissible far , the purpose , : 
of ascertaining the intention of parties to written ' 
documents, and though attempts have been madé, 
to engraft an exception on this rule in favour of” 
evidence relating to the acts and conduct-of thé? 
parties, it is now settled that such evidence is, 
inadmissible. [p. 647, col. 2.] 

Achutaramaraju v. Subbaraju, 25 M. Y; 11 M. L. V 
870; Maung Bin v. Ma Hlaing, 8 L: B. R. 100 (F.B): 
and Datioo v. Ramchandra’ Totaram, 39 Be 119; 2" 
Bom. L. R. 669, approved. j 

Appeal from a decree of the Ohief Canré. 
of Lower Burma in .its Appellate Jurisdic-, 
tion (Hartnol and Ormond, JJ.), dated the. 
8rd August 1914, reported as 26 Ind. Cas; 
111, reversing a decree of Robinson, J., dated: 
the 17th. June 1912. . | ` 

FACTS.—The question in this case. was, 
whether any and, if so, what evidence: was, 
admissible to show that certain transaetions,. 
which on the face of the documents effect. 
ing them purported to be sales, were.in fact 
mortgages only. A full account of the: 
earlier proceedings will befound in Maung: 
Kyin v. Ma Shwe La (1). The Privy Council, 
in their judgment there reported referred, 
the case fo the Chief Court of. lower 
Burma for a new trial. Robinson, J., took: 
evidence as: directed by the Privy Council: 
(which left open the question as to thay 
admissibility of such evidence), and on such 
evidence found that the transactions were. 
intended by the, parties to be mortgages. 
and that the plaintiffs were guilty of fraud, 
in suing for possession on the basis of, 
thei: being sales. He accordingly dismissed: 
the suit. The Appellate Court” (Hartnoll,” 
C. J , and Ormond, J.) reversed this decision; 
on the ground that there had been no. 
fraud on plaintiffs! part in proeuring the 
documents .and that oral evidence was not. 
admissible to vary their terms, They gave- 
plaintiffs a decree for possession. e^ 

Hence this appeal. re x 
K. C. (with bim. 


Sir Erle Richards, 
Mr. Coltman), for the Appellants, ,Sub-, 
mitted that the -evidence- taken . by: 


(1) 12 Ind, Cas +9; 38 I. A. 146; 140. L. J. . 276; 13 
Bom. L. R. 797; 8 ALL, J- 1184: (19115 2 y. W.N. 30," 
10 M. L.T., 103; 21 MeD. Js 1105¢ ‘88:0, So» e. es 
15 Q. W. N. 955; 4 Bur. L. T4273 ot 4s, sucus 
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Robinson, J., was admissible. The Board 
on the previous occasion had held that 
evidence would be admissible to show fraud, 
and also thatthe deeds in question could not 
affect the ownership of a third person not a 
.party to the transaction. 


[Lorn SuwuwER.—It is one thing to say 
you oan give evidence of fraud and quite 
another thing to say that when the parties 
know what they are doing and draw their 
deed in a particular form and take their 
chance of the law, then they can give evidence 
io explain away its terms. The Board sur- 
“mised a case before. | 


. I submit that if A and B having notice 
make an absolute conveyance of C's property 
that cannot affect O. Iam arguing this on 
the assumption that Iam Myaing. I have all 
bis rights, 


[Lord Donepin. - Yes, this must be treated 
as a case between Myaing and Shwe Pe. 
Does the Indian Evidence Act come in at 
all? Can you notrely on Kyin’s admission 
to Myaing ?] 


I am here as Myaing and I cannot be 
affected by what two other people do behind 
my back. 


[Loro DuoxEprx.—But it may be advanced 
against you that Myaing was an entire 
partieipator in the transaction by which 
Kyin's rights were transferred to Shwe 
Pe: that you have to rely on an oral agreement 
that the transaction should not take effect 
according to its terms and that section 92 
forbids this. Myaing was a third party, but a 
third party who assented. | 


Section 92 of the Indian Evidence Ast 
deals with the parties to documents; the 
section which deals with persons who are 
not parties is section 99. Being a third 
party, Iam covered by section 99 and also 
by the previous judgment of the Board. 
The facts then were hypothetical but they 
„haye since been, established by. the concur- 
rent findings. The Board laid down that 
if I could prove these facts, section 92 was 
not in my way. I have proved them. I 
stand altogether outside the Evidence Act. 
The plaintiffs here took with notice, and 
the principle must be.the same whether or not 
English rules apply: itis a principle of natural 
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equity. Ramcoomar Koondoo v. Macqueen (2). 

The Courts in India are not precluded 
by the Indian Evidence Act from exercis- 
ing in such casesa jurisdiction similar to 
that of the Chancery Courts in England, 


: vide Ameer Ali’s Law of Evidence, notes to 


section 92 of the Indian Evidence Act. 
Secondly, I rely on provisos (2) and (3) 
to section .92. You can always have a 
deed thatis only to come into effect under 
certain circumstances. An agreement that 
a sale shall be subject to redemption would 
bea separate oral agreement on a subject on 
which. a document is silent. 
[Lord Shaw :—What 
section 92 ?] 
Thirdly, evidence of conduct of the parties 
is admissible notwithstanding section 92. 
Paksu Lakshman v. Govinda Kanji (3), 
Specific Relief Act (Act I of 1877), section 26, 
Illus. (d) Hem Ohunder Soor v. Kally Churn 
Das (4, Preonath Shaha v. Madhu Sudan 
Bhuiya (5), Rakken v. Alagappudayan (6) 
and Barton v. Bank of New South Wales (7). 
Dealing with the more recent decisions in 
Preonath Shaha v. Madhu Sudan Bhuiya (5), 
a Full Bench of the Calcutta High Court 
adopted previous decisions that such evidence 
was admissible. Achutaramaraju v. Subbaraju 
(8) purported to follow Balkishen Das v. Legge 
(9), of which it took a wrong view. In Sah 
Lal Chand v. Indarjzt (10) this Board held 
that a statement of fact in a document 
might be contradicted and an oral agreement 
as to consideration was then allowed to ba 
proved. Balkishen Dass v. Legge (9) merely 
Jaid down thatoral evidence of the intention 
of parties to deeds was inadmissible; it did 


would be left of 


(2) (1872) Sup. Vol. 1. A. 42 al p. 43; 18 W. R. 166; 
1B. L. R. 46; 3 Sar. P. O. J. 160; 2 suthi, P. C.J. 656 
(P: C.). 

(8)4 B. 594 at pp. 597, 593, 602, 603, 625; 5 Ind. 
Jur. 627: 2 Ind. Dec. (N. s.) 903. 
© (4) 9 C. 628 at p. 533; 12 C. L, R. 237; 4 Ind. Dec. 
(x. s.) 1001. 

(5) 25 C. 603 (F. B.); 2 C. W. N. 562; 13 Ind, Dec. 
(x. s.) 397. A 

(6) 16 M. 80 at pp. 82, 83; 6 Ind. Dec. (x. s.) 763. 

(7) (1890) 15 A. C. 379. : 

(8) 25 M. 75 l1 M. L. J. 370. 

(9) 27 I. A. 58 at p. 65; 22 A. 149; 4 C. W. N. 158; 2 
Bom. L. R. 523; 7 Sar. P. C. J. 601; 9 Ind. Dec. (x. s.) 
'1130. ; 

410) 27 I. A. 98; 22 A. 370; 4 C. W, N. 485; 2 Bom. 
L, R. 653; 7 Sar. P. C. J. 102; 9 Ind. Dec, (x. s.) 1281, 
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not deal with evidence of their subsequent 
egnduct. This was held by tke Calcutta 
High Courtin Khankar Abdur Rahman v. 
Ali Hafez (11), where a view of Balkishen’s 
cise (9) was taken opposed to that ex- 
pressed in Achutaramaraju v. Subbaraju (8). 
Mahomed Ali Hossein v. Nazar Ali (12) 
is in my favour. The judgment from which 
we appeal proceeded on the Burma Full 
Bench case of Maung Bin v. Ma Halaing 
(13), which is no doubt against me. 

[Loro Du:spin.—That case goes entirely 
on Achutaramaraju v. Sabbaraju (8) and 
Achutaramaraju v. Subhraju (8) goes on an 
erroneous reading of Balkzshen’s case (9).] 

Hanifunnisa v, Faizunnisa (14) is, I 
submit, & clear decision under which I 
can prove what I want to prove: Lord 
Monaghten allowed the children there, the 

"purchasers," to prove that the deed of sale 
was really a gift. 

There is a decision of iis Bombay High 
Court in 1905, Dattoo v. Ramchandra 
Totaram (15), Apu me. 

To sum up, I submit (1) that I am 
within the actual decision of this Board, 
(2) that I ean prove what I want to 
prove, (3) that anyhow evidence of sub- 
Sequent conduct is admissible and ample for 
my purpose. 

Mr. De Grüyther, K. O. (with him Mr. 
T. F. Forster), for the Respondents, submit- 
ted that the decision appealed against was 
correct. A transfer of immoveable property 
in India can only be by an instrument in 
writing and registered. 

Transfer of Property Act (IV of 1882), 
sections 54, 59; Indian Registration ‘Act 
(111 of 1877), sections 17 (b), 49. 

The burden of proving that a document 
is not what it purports to be is on those 
who allege it. Here it is vontended that 
there was a contemporaneous oral agreement 
that what purported to be a sale should 
be a mortgage. The case turns on section 
92 of the Indian Evidence Aot. Two 


(11) 28 C. 256; 50. V 
(12) 28 C. 289; 5 C. W 
(13) 3 L. B. R 100 (F. 
(14) 11 Ind. Cas. 398; 38 T. A. 88° 8 A. L J. 873; 15 
C W.N $5714: 130 L.J. 510; 13 B m L. R. 39 0 
M. L.T. 3; 33 à. 340; (1911) 2 M. W. N. 370; 21 M. 
L. J. 1126; (P. C.). 

(15) 30 B. 119; 7 Bom, L. R. 669, 
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views of this have been taken: (1) what I 
may call the Bombay, Madras: and Burma 
view, that no evidence at all is admissible, 
and (2) the view that no parol evidence is 
admissible. I submit the first view is the 
correct one. The plain words of the Statute 
are in-my favour, 

If the principle adopted in Lincoln v. 
Wright '16) applied to India there would 
be an end of the matter: even. parol evi- 
dence would be admissible. But this Board 
has held in Balkishen’s case (9) that you can- 
not rely on these English Chancery decisions: 
that you must go by the words of the Indian 
Evidence Act. 

If this sort of evidence is admissible at 
all it is admissible also against the mortgagor. 
Suppose the property goes down in value, 
the purchaser might say the transaction was 
a mortgage, and might prove high interest 
was agreed on. He might sue fora decree 


for sale, and getthe- property and some 
money to boot. All sorts of possibilities are 
opened up. 


Balkishan Das v. Legge (17) (Lower TN 
and Balkishen Das v. Legge (9) (Privy 
Council). Originally there was a mortgage 
without possession. A fresh advance was 
made, and it was intended to convert the 
mortgage into one with possession. A deed 
of sale anda deed of covenant to re-sell 
were drawn up. Years after Legge sued 
for redemption. Balkishen alleged that the | 
second deed was merely executed out of 
kindness. It was held by the Board that 
effect must be given to it. 

The foundation of the argument against 
me is to be found in Melville, J.'s judgment 
in Paksu Lakshman v. Govinda Kanji, (8). 


That case is decided on the ground that 
the Bombay High Court had equitable 
jurisdiction. 


Hem Ohunder Soor v. Rally Churn Das (4) 
proceeds on the same footing. 

[Lorp DoNEDiIN.—Of course you ean set 
aside any deed on the ground that it was 
procured by fraud. ] 

That is provided for by proviso (1) to 
section 92. You ean prove things which 


invalidate the document itself. 

16) (1859) 4 De G. & J. 16;5 Jur, (N. s.) 1142; 7 
W. R. 350; 45 E. B 6; :Z4 R R. 33. 

(17, 19 A. 434; A. W.N. one 109; 9 Ind.. Dee, 
(x. s.) 280. 
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.LM& Amer Arr. — You cannot prove a simul- 
taneous oral agreement: but can the defend- 
ant give evidence of the subsequent conduct 
of the parties to show that the plaintiffs 
present contention ought to fail? ] 

I rely on the following cases, Achutara- 

maraju v. Subbaraju (8), Dattoo v. Ram- 
chandra Totram (15), Mottayappan v. Palani 
Qoundan (18). 
: There is no third party here. Assuming 
the -transaction isa mortgage, as soon as 
Kyin assigned to Pe, Kyin's mortgage is 
discharged and he goes out: by the assign- 
ment U Myaing becomes mortgagor and Pe 
mortgagee, and appellant having acquired 
Myaing’s equity of redemption claims to 
stand in his shoes. 

Both Courts here have found that there 

was no antecedent fraud: that everybody 
entered into the transaction honestly. Robin- 
son, J., has found subsequent fraud, but the 
Appellate Bench of the Chief Court have 
‘held that Balkishan Das v. Legge (17) pre- 
eludes proof of it, 
. I contend that no evidence of acts and 
conduct is admissible. Even if this be too. 
wide, you have to distinguish between acta 
and conduct and parol evidence of such acts 
and conduct. 

The first kind of “asts and conduct” relied 
on is the payment of interest. Robinson, J., 
does not find this. 

[ Mr. Ameer ALI, —The facts are evidence. | 

[Sir Joan Evge.—Acts and.conduct must be 
acts and conduct leading to the conclusion 
that this was a mortgage, nob that its 
character has been changed. | 

LLorp Donspin.—What you want to say is 
that though there are concurrent findings, 
those findings, so far as they are based on parol 
testimony, must go;and if they go, there 
is not sufficient substratum of real facts 
for any finding at all. ]- 

If you infera mortgage from acts and 

conduct, you cannot fix its terms so as to 
give us a remedy: we shall lose our money 
altogether. 
f [Loxo Scmyer.—But that does not justify 
you in alleging” your rights to be what they 
are not, “The way of the transgressor is, 
hard”, | 

LLosDp. Ssaw.—Your position is damaged 
by. your own act. | 


(18) 20 Ind. Cas. 924; 38 M. 226 at p.230; (1913) 
M. W, N. 660; 25 M. L. J. 290, 
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Sir #rlé Richards, in reply.—There aro 
concorrent findings that Myaing and Kyin 
have all along remained in possession except 
as to small pieces ofthe property, and that 
the “price” wasan undervalue. The question 
of sale at an undervalue was considered in 
Balkishen’s case (9). 

{Lorp Dontpin.—The rules of Equity’ are 
of universal application, but when you 
come tc apply them in India, you are 
held up by section 92 of the Evidence Act. 
That section, however, only applies as between 
parties. When third parties sre concerned 
you can still rely upon equity.] 

I am entitled to show what I had and what 
they bought. I only had a particular 
interest. 

JUDGMENT. 

Lorn Saaw.—This is an appeal original- 
ly brought by the defendants Maung Kyin, 
Since deceased, and Maung Kyaw, from a 
judgment and decree of the Chief Court of 
Lower Burma in its Civil Appellate 
Jurisgiction, dated the 3rd August 1914,* 
reversing the judgment and decree of the 
Chief Court in its Civil Original Jurisdic- 
tion, dated the 17th June 1912. The 
matters in suit between the parties have, on 
a former occasion, formed tha subject of an 
appealto this Board. The judgment upon 
that appeal was pronounced on the llth July , 
1911, and is reported as Maung Kyin v. 
Ma Shwe La (1). The meaning and effect 
of that judgment will be presently refer- 
rad to. . 

The property which is the subject of the 
appeal consists of four different parcels of 
land situated in Kemmendine, & suburb of 
Rangoon. The facts of the case may be 
briefly stated thus: The owner of these 
plots of land was one Ko Shwe Myaing. 
On the 30th November 1901 Myaing, 
having borrowed from Maung Kyin and 
Ma Ngwe Zan, his wife, Rs. 8,500 to bear 
interest at 1-8 per cent. per month, granted 
an out-and-out conveyance of two of these 
properties, which may be called (a) and 
(b), in favour of Kyin and his wife. No 
possession passed; interest was paid 
by Myaing and repayment of the loan 
to the extent of Rs. 3,500 was also made. 
This left an unpaid balance of Rs. 5,000. 
On the 4th March 1908, Kyin and his wife 


*See 26 Ind. Cas. 111— Ed. 
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obtained: bayment:of this suim'from'U Sliwe 
Pe and his wife, and conveyed the properties 
(a) and (b) to the latter. 

There were two other plots of land, which 

may be called (c) and (d). Kyin and his 
wife on the 13th February 1902 having 
advanced Rs. 11,565 purchased these pro- 
perties, which then also belonged to Myaing, 
by public auction, No possession passed. 
On the 4th March 1903 Kyin and his wife 
transferred these properties to Shwe Pe 
and his wife in consideration of a payment 
of Rs. 11,000, Rs. 5€5 having in the meantime 
been paid by Myaing. The state of matters 
accordingly was that, on the date last 
mentioned, namely, the 4th March 1903, U 
Shwe Pe and his wife became by ex facie 
absolute conveyances from Kyin and his wife 
vested in all the properties in suit. 
.Myaing was no party to these later 
transactions, but there is some correspond- 
ence showing that his part in the transac- 
tion was that he was desirous of having, 
and he obtained the benefit of, a reduction 
iu the rate of interest from 1-8 per cent. per 
month to | per cent. 

Then, on the 20th November 1905 
Myaing conveyed to the Kyinshis equity of 


redemption, The footing upon which this 
deed .was granted was manifestly that 
. Myaing, notwithstanding the absolute 


conveyances, still considered himself as only 
having granted mortgages over his property 
and having, therefore, an equity of redemption 
thereon, which he was free to dispose of. 


U Shwe Pe having died, his widow and 
children brought this suit for possession of 
‘the lands, it being directed against Kyin 
and his wife. They resist possession being 
given, and maintain in substance that, although 
the conveyances to U Shwe Pe and his 
wife bear to be absolute in form, it was 
well known to them that the true nature 
of ‘the transaction was one of mortgage 
upon the security of the properties. In 
particular, it is maintained that Shwe Pe 
and his wife knew that Kyin and his wife, 
‘who purported to grant the conveyance in 
absolute terms, were notin fact the owners 
of the property, but themselves only lenders 
‘thereon, This is an important consideration, 
‘as will afterwards appear, because it amounts 
to this: that the transfer, although ex facie 
of the deeds absolute in form, was in truth 
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and to the knowledge of both parties a 
transfer a non domino. The dominus was 
Myaing, who was not a grantor. In short, 
the Kyins were.purporting to sell and the 
Shwe Pe's purporting to buy what both the 
nominal sellers and buyers knew to belong to 
somebody else. . 


When the matters in dispute were before 
this Board upon a former occasion, it was 
decided that; evidence upon the topics above 
mentioned could be received, but no final. 
judgment was given as to the effect to he 
given to such evidence after its reception. 

The proof having been taken, their Lord- 
ships are now in possession of the facts 
and of concurrent findings upon the most 
important of these. . It may be well to note 
how this stands. Thelearned Judge of the 
Chief Court (Original Civil Jurisdiction) puts 
the matter thus:— 


“The evidence, in my opinion, taken asa 
whole, coupled with the conduct of the 
parties, shows that U Myaing and defend- 
ant meant ‘their dealings resulting in Exhi- 
bits C and D to be mortgages. It is clear 
that U Myaing’s object in the negotiations, 
which resulted in Exhibits A and B, was 
to transfer defendant’s mortgage to his 
relative U Shwe Pe at a lower rate of 
interest, and U Shwe Pe’s letters show he 
knew this and agreed to take over a mortgage 
If he deliberately got deeds of sale exe- 
cuted, if was a gross fraud on U Myaing, 
and the evidence is admissible to show this. 
He now endeavours to profit by his frand 
or has since determined to try and get 
the property by taking advantage of the 
old Burmese custom of taking a sale-deed 
where a mortgage only was contemplated, 
He cannot profit by this fraud. 

“L therefore, hold that defendants were 
mortgagees only and that U Shwe Pe had 
notice of the fact." A 

Upon appealin the Chief Court (Civil 
Appeal) the learned Judges held: . 


“If, however, evidence is admissible for 
ihe purpose of showing what was the real 
transaction the.facts (apart from the evi- 
dence which bas been admitted under seo- 
tion 33 of the Evidence Act) would clearly 
show that the parties concerned, wz, U 
Myaing, defendant Maung Kyin and U Shwe 
Pe, all intended that U Shwe. Pe and his 
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wife should take a transfer of the defendant's 
mortgages in the form of outright sales.” - 
‘Upon the non-admissibility of the evidence 


reliance is placed -by the respondents upon. 


section 92 of the Indian Evidence Act of 
1872. It provides that when the terms of 
a contract, grant, or disposition are reduced to 
writing “no evidence of any oral agreement or 
statement shall be admitted as between the 
parties to any such instrament or their repre- 
sentatives-in-interest for the purpose of contra- 
dicting, varying, adding to or subtracting from 
its.terms." The first proviso is to the effect 
that “any fact may be proved which would 
invalidate any document, or which would 
entitle any person to any decree or order 
relating thereto; such as fraud . . . ., want 
of failure of consideration, or mistake in 
fact or law,” 

Founding upon this section, the respondetts 
maintain that the whole of the evidence led 
must be rejected. On the contrary, the 
appellants maintain that, notwithstanding the 
terms of the section, they are entitled to 
set up and prove the acts and condnob of 
the parties as inbonsistent with the transfer 
of property and only consistent with the true 
nature of the transaction having been one of 
mortgage or transfer of mortgage. They 
found upon a considerable body of authority 
to that effect, the cases cited being Patsu 
Lakshmon v, Govinda ‘Kanji (3), Hem 
Chunder Soor v. Kally Churn Dus (4), 
Rakken v. Alagappudayan (6), Preonath Shaha 
v. Madhu Sudan Bhuiya (5), Khankar Abdur 
Bahman wv. Ali Hafez (11), Mahmod Ali 
Hossein v. Nazar Ali (12). Tho judgment of 
Mr. Justice Melville in the first of these cases 
is repeatedly founded upon in the course of 
the series, in which that learned Judge ex- 
pressly followed the English equity doctrine 
as expressed in Lincoln v. Wright (16) by Lord 
Justice ‘Turner thus: — 


"The principle of the Court is, that the 
Statute of Frauds was not made to cover 
fraud. ‘If the real agreement in this case was 
that as between the plaintiff and Wright, the 
transaction ' shouldbe a mortgage transaction, 
it'is in the eye of this Court fraad to insist 
on the ‘conveyance as being absolute, and 
parol ‘evidence must be admissible to prove 
the frand.” >- - 

! Tn-the opinion of'their Lordships, this 
series of cases definitely: ceased to be of 
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binding ‘authority after the jndginent of this 
Board pronounced by Lord:Davey’ in the 
case of Balkishen Das v. Leggs (9). It was 
there held that oral evidence was not admis- 
sible for the purpose of ascertaining the 
intention, of parties to written documents. 
Lord Davey cites section 92 of the Indian 
Evidence Act, and adds: — 

“The cases in the: English Court of 
Chancery which were referred to by the 
learned Judges in the High Court have not, 
in the opinion of their Lordships, any applica- 
tion to the law of India as laid down in 
the Acts of the Indian Legislature. The 
case must, therefore, be decided on a considera- 
tion of the contents of tha documents 
themselves, with such extrinsic evidence of 
surrounding circumstances as may be required 
to show in what manner the language of 
the document is related to existing facts.” 

Notwithstanding the desision of this Board, 
however, a certain conflict of authority on 
the subject stil remains in India. But the 
respondents rightly refer to Achufaramaraju 
v. Subbaraju (8), Maung Bin v. Ma Hlaing 
(13) and Dattoo v. Ramchandra Totaram (15), 
andin particular to the judgment of Chief 
Justice Jenkins in the last case. In these 
the judgment of the Board, as pronounced 
by Lord Davey, has been rightly followed 
and applied. 


The principles of equity which are universal 
forbid a person to deal with an estate 
which he knows that he holds in security 
as if he held itin property. But, to apply 
the principles, yon must be placed in posses- 
sion of the facts, and facts must be proved 
according to the law of evidence preyailing 
in the particular jurisdiction. In England 
the laws of evidence, for the reasons set 
forth in Lincoln v. Wright (16) and other 
cases, permit such facts to be established 
by & proof at large, the general view 
being that, ‘unless this were done, the 
‘Statute of Frauds would be used as a 
protection or vehicle for frauds. But in 
India the matter of evidence is regulated 


‘by section 92 of the Indian Evidence Act, 


and it accordingly remains to be ‘asked, 
What is the evidence which under that 
Statute may be competently adduced? . 
The -language of the section in terms 
applies and applies alone “as between the 
parties to any such instrument or their 
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representatives-in-interest." Wherever ac- 
cordingly evidence is tendered as to 2 
transaction with a third party, it is not 
governed by the section or by the rule 
of evidence which it contains, and in such 
a ease accordingly the ordinary rules of 
equity and good  eonseience come into 
play unhempered by the statutory restric- 
tions. 


? 


Their Lordships view the case according- 
ly as having been dealt with on that 
footing by their predecessors at the Board. 
Thus, while in the course of the judg- 
ment of Lord Robson: reference was made 
to evidence which might be taken “relat- 
ing to’ the acts and conduct of the 
parties as distinguished from oral evidence 
and conversations constituting in themselves 
some agreement between them,” nothing 
was devided’ upon that head, except that 
it would give rise to important and difficult 
questions under the Indian Evidence Act. 
That question has now been settled by 
their Lordships, adversely to the reception 
‘of the evidence. 


. But the later passage of the judgment 
of Lord Robson is upon a topic much 


more crucial to the situation which the 
fasts proved in the case admittedly 
diselose:— 


“Their Lordships,” said he, “however, 
are of opinion that the case for the appel- 
lants disclosed a charge of fraud against 
the respondents in relation to matters 
antecedent to those deeds, on which much 
of the evidence tendered would certainly 
be material. : Thus it is said that the 
respondents, or the persons under whom they 
claim, took absolute conveyances of pro- 
.perty from the appellants with notice that 
they in fact belonged to a third person, 
namely, the alleged mortgagor, Ko Shwe 
Maying. If this be so, section 92 of the 
Indian Evidence Aot, even if construed 
according to the respondents’ contention, 
will not avail them. It is applicable to 
an instrument ‘as between the parties to 
any such instrument or their representa. 
tives-in-interest,’ but if does not prevent 
proof of a fraudulent dealing with a third 
person’s property, or proof of notice that 
the property purporting .to be absolutely 
conveyed in fact belonged to a. third person 
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who was not a party to the sonveyance,” 
Upon the fasts it now turns out quite 
plainly, and it was, indeed, admitted in 
argument that, when Shwe Pe took the 
conveyance from the Kyins, he knew that 
it was  conveyanse of property which 
belonged to Myaing, and that accordingly 
the grant proceeded a uon domino. It section 
92 applied, proviso. 1 would seem to be in 
point, because it would be a fraud to 
insist upon a claim to property arising 


under such a transaction, the claimant 
knowing that the true owner had never 
parted with it. But, in the opinion of 


their Lordships, section 92 does not apply, 
because the evidence, the admissibility cf 
which is in question, is evidence going to 
show what were the rights of a third 
person, namely Myaing, in the property, and 
there. are concurrent findings to the effect 
that the property was in that owner and 
noi inthe Kyins, who to the knowledge of 
Shwe Pe never purported to dispose of 
it as theirs. If a purchaser for onerous 
consideration and without notice had been 
the grantee under adeed of absolute con- 
veyance, a totally different set of con- 
siderations wonld have arisen. In the 
present case, however, both grantor and 
grantee were dealing with the property of 
an owner who wasa third person, who was 
notin the language of the Statute either 
a party to the instrument or a representa- 
tive-in-interest of a party to the instru- 
ment. The evidence led as to that third 
party’s rights is admissible, and, if admis- 
sible, is most relevant. "Their Lordships do . 
not hold any doubt upon the subject of 

fact, in that respect entirely agreeing with 
all the Courts below. It is true that the 
Court of Appeal felt precluded by the 
terms of section 92 of the Evidence Act 
from agreeing with the Judge of the Chief 
Court, but in the opinion of the Board 
the section is, in the important particular last 
dealt with, no bar tothe admission of the 


light on the true situation of the case, 


Their Lordships will accordingly hambly 
advise His Majesty that the appeal be 
allowed, the decree of the Chief Court in 
its appellate jurisdiction, dated the 3rd 
August 1914, set aside with costs, and the 
decree of the Chief Oourt in ita original 
jurisdiction restored, . 
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The respondents will pay the costs of the 
appeal, i 
5 Appeal allowed, 
Solicitors for the Appellants: Messrs. 
Arnould & Son. 
Solicitors for the Respondents: Messrs. 
Bramall 8 White. 


CALCUTTA HIGH COURT. 
Rous Nisi No. 287 or 1917. 
August 3, 1917. 
Present:—Mr. Justice Fletcher and 

. Mr. Justice Newbould. 

DURGA KANTA SARMA—PiaINTIFF— 
PETITIONER 

3 versus 

ANTO KOCH AND AXOTEER—DEFENDANTS— 


Opposite PARTIES. 

Civil Procedure Code (Act V of 1908), O. IX, v. 
9, O. XVII, r. 3, s. 115—Applicability of O. XVII, r. 3 
—Application for postponement on ground of illness 
of plaintiff, rejection of —Dismissal of suit —Application 
to set aside dismissal, disposal of — Court, duty of 

An application under Order IX, rule 9, must be 
disposed of on the evidence, whether viva voce or 
by affidavit, after it has been propérly recorded, 
and not on a viewof the Judge as to whether the 
application is bona fide or not [p- 651, col, 1.] 

On the day fixed for the hearing of a suit, plaintiff's 
Pleader applied for postponement on ihe ground 
that the plaintiff could not attend owing to his 
illness. The Court rejected the application and 
ultimately dismissed the suit." Suusequently an 
application made under Order IX, rule 9, to sot. aside 
the order of dismissal was also dismissed by the 
Court without recording any evidence. An appeal 
against this order was dismissed, on the ground that 
Order’ XVI, rule 3, Civil Procedure Code applied to 
tho case and not Order IX, rule 9, On an application 
to the High Court for revision under section 115, Civil 
Procedure Code: 

Held, (1) that Order XVII, rule 3, Civil Procedure 
Code, did not apply to tha case, as no evidence had 
been recorded, no pleadings had been opened and 
ihe Judge in the Primary Court was ignorant of 
what the suit was bronght for and what was the 
evidence the parties were going to adduce in support 
of or against; the case; [p. 630, col. 27 

(2) that the application to the Primary Court 
was clearly an application within the terms of 
Order IX, rule ©, Civil Procedure Code, and tho chse 
ought to have been decided on that footing. [p. 690, 
cal. 2:] X 

Rule against the order of the Court of 
the Distriot Jucge of the Assam Valley 
Districts in Miscellaneous Appeal No. ll of 


1916, 
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FACTS.—The facts material to the re- 
port will appear from the following judg- 
mentof the District Judge :— 


“This is an appeal against the order of 
the Munsif of Gauhati, dismissing a title 
suit instituted by the plaintiff-appellant 
for laches. It has been argued on behalf 
of the appellants that the Munaif proceeded 
under Order XVII, rule 2, and reliance 
is placed upon that rule coupled with Order 
IX, rule 8, 

" The learned Pleader for the respond- 
ent has contended on the other hand 
that the lower Court proceeded under rule 
8 of Order XVII. In my opinion this 
contention ig wellfounded. The rule in 
question applies to a party to whom time 
has been granted to do some act and who 
makes default. Here time was given to 
the plaintiff to re-summon his witnesses, but 
he failed to produce them, nor did he 
deposit process fees as it was his duty 
to do. 

“I hold, therefore, that rule 3 of Order 
XVII applies, and that being so the 
appellant should have filed an appeal. In 
the resuli the appeal is dismissed with 
costs, and the order of the Munsif is 
affirmed". 

Babu Nitish Chandra Lahiri, (for Babu 
Kshitish Ohandra Chakerbutty), for the Peti- 
tioner.—The learned District Judge has 
erred in dismissing the appeal preferred 
by the present petitioner against the order 
of the Munsif, dated 2nd September 1916 
on the ground that the proper procedure 
was an appeal against the order of the 
Munsif, dated leth May 1916, and 
not an application for re-hearing under 
Order IX, rule 9, Civil Procedure Code. 
The learned Judge was wrong in holding 
that the present. case falls under Order 
XVII, rule3, which does not at all con- 
template a case where the plaintiff fails to 
put inan appearance within the meaning of 
Order V, rule 1 (2), (b) Order XVII, rule 3, 


‘refers to a case where the plaintiff fails to 


do some or any of the acts specified 
therein. In the present case the plaintiff 
did mot appear at all. Moreover there was 
no decision" of the case within the mean- 
ing of Order XVJI, rule 3,as it was only 
dismissal for plaintif s laches, Order XVII 
rule 3, evidently refers to cases which 
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were already at some stage of hearing. For 
the above reasons the decision of the 
Court below should be set aside. 

Babu Prokash Chandra Majumdar, for the 
Opposite Party.—Although the judgment of 
the lower -Court may not be technically 
correct, still if your Lordships look to the 
merits it will appear that the petitioner has 
got no case at all. 

JUDGMENT. 

FrerCHER J.— This is an application by the 

plaintiff in a title suit under the provi- 


sions of section 115, Code of Civil Pro- 
cedure, asking that the order of the 
learned District Judge of the Assam 


Valley. Districts as well as the order of 
the Munsif of Ganhati should. be set 
aside, on the ground that they have im- 
properly exercised the disoretion vested 
in them by law. The suit that had been 
instituted by the plaintiff was apparently, 
what is called, set down for hearing. 
That, I fake it, means, appeared in the 
peremptory list of causes for disposal in 
the Primary Court on the 19th April 
1916. The case without being formally 
before the Judge was adjourned on the 
ground that the witnesses were not avail- 
able that day. That is a common form of 
application in the Courts of any country 
and it is not unknown in the Courts of 
this country. I have seen hundreds of 
applications like this—perhaps more. The 
case was accordingly directed not to 
appear-in the list until the 16th May 
1916. On the 16th May 1916, the case 
again appeared in the list of causes for 
disposal by the learned Judge of the 
Primary Court and a further application 
was made by the petitioner’s Pleader for 
postponement, on the ground that the 
plaintiff could not attend owing to his 
illness. That application was refused by 
the Munsif, and the ease, X suppose, being 
reached in, the ordinary course, was dis- 
"missed, Then, on the. Sth June 1916, an 
application was made to the learned 
Judge ‘of the Primary Court under the 
provisions of Order 1X, rule 9, Code of Civil 
Procedure, to set aside that order of dis. 
missal,. lt is said that the learned Munsif, 
who, was the Judge in the Primary Court, 
dismissed that application summarily with. 
out’ recording any evidence, ‘Thereupon, 
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an appeal “was. preferred against that 
order to the learned District Judge, asking 
him to review the reasons that had been 
given by the Munsif in dismissing the 
application under Order 1X, rule 9; Code of 
Civil Procedure, summarily. The learned 
District Judge considered the application 
as an application under Order XVII, rule 
3, of the Code, holding that the suit had 
been decided within- the meaning of that 
rule. Of course, nobody on either side 
suggests that sudh a view is capable of 
being supported. . No evidence . had been 
recorded.; no pleadings had been opened. 
Judieially, the learned .Jndge in the 
Primary Court .was ignorant of what the 
suit was brought for and , what was the 
evidence the parties were going to, adduse 
in support of or against the case. It is 
quite clear in a case like this that the 
learned ‘Judge of the Primary Court . 
could not have decided the suit forth- 
with as mentioned in Order XVII, rule 
3, Code of Civil Procedure. The application 
was clearly an application within thé 
terms of Order IX,. rule 9, Code of Civil 
Procedure, and the case ought to have 
been decided on that footing, The ques- 
tion, is ‘what onght we: to do now’? It 
is quite clear - that the judgment of the 
learned Judge of the lower Appellate 
Court cannot stand. That has not been 
sought to be supported by anybody 
except the learned Vakil of the defend- 
ant, who says that the learned Judge 
expressed an opinion on the merits. He 
has made some observations on the merits; 
but he has not found whether the absence 
of the plaintiffs was or was not due -to 
a sufficient cause, which, after all, was 
a material matter for consideration as 
the application was made on the ground 
that the plaintiff was 1l. .Of course, in 
these applications for postponement, the 
‘grounds set forth of some illness’ or ‘some 
domestic tragedy. in, the family :are not 
always found to be accurate. I:. have 
tried‘ many vases whére: postponement was 
sought for’ on the, ground ‘of ‘the’ death 
‘of a member of the family. In one.o 
these.. cases, the person ,said.to have died 
was seen walking .along the Post, ‚Otice 
Street abeut the. time :of the hearing of 
the application, Other applications, - of 
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Similar nature have been made to other 
Courts also. But still the case has got 
to be disposed of on the evidence, and 
not on the view of the learned Judge 


as to whether these applications are bona. 


fide or not. 

The ‘Rule is, also directed against the 
order of the learned Judge in the First 
Court, dated the 2nd September #916, by 
which he summarily rejected the applica- 
tion under Order LX, rule 9, Code of Civil 


Procedure. The learned Judge observed 
that he was not going over the same 
grounds again. Of course; an application 


under Order IX, rule 9, Code of Civil Pro. 
cedure, must be dispnsed of on the evidence 


after if has been properly recorded. Whe- 
ther the procedure of the Court is to 
take the evidence viva voce or by aff- 


davit, the Court must deal with an applica- 
tion like this after the evidence is taken. 
The learned Munsif’s view that he was 
not going over this matter egain because 
it was really the same ground that was urged 
by the Pleader on the former occasion, cannot 
be supported. I think we must set aside the 
orders both of the learned Jndge of the 
First Court, dated , the 2nd September 
1916, and of the District Judge, dated the 
25th January 1917, and send the case 
back to the First Court in order that 
the learned Judge in that Court may 
proceed to hear and determine the ap- 
plication under Order 1X, rule 9, Code of 
Civil Procedure, on the evidence that may 


be adduced by the parties before him. 
The opposite party must pay the coats 
of the petitioner in this Rule. We assess 


the hearing fee at one gold mohur. 
NowsBourp, J.—1 agree. . 
Case vemanded, 
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PRIVY COUNCIL. 
APPEaL FROM CALOUTTA Hiren Court. 
July 19, 1917. 

Present:— Lord Dunedin, Lord Shaw, 
Lord Sumner, Sir John Edge and 
Mr. Ameer Ali. 
Rajkumar Thakur GIRDHARI 
SINGH-—PLAINTIFF — AiPELLANT | 

versus 


MEGH LAL PANDEY AND OTHERS— 


DEerENDANTS— RESHONDENTS, 

Landlord and tenant Lease, .comstruction of—Ze. 
mindar—Mokuraridar— Permanent tenure— Minerals— 
Rights to minerals —Mokurari pattah with all rights, 
efect of. 

When a grant or lease is made by a zemindar of a 
tenure at a fixed rent, although the tenure may be 
permanent, heritable, and transferable, minerals 
will not be held to be included inthe absence of 
express evidence to that effect. [p. 654, col. 1.] 


General expressions in sucha gattah,e.g., “with 
all rights” “with all right, title and interest”, do 
notincrease the actual corpus of the subject affected 
by the pattah. They only give expressly what might 
otherwise quite well be implied, viz, that the corpus 
being once ascertained, there will be carried with it 
all rights appurtenant thereto. [p. 654, col. 1.) 

The essential characteristic of a lease is that the 
subject is one which is occupied and enjoyed and 
the corpus of which doss not in the nature of 
things and by reason of the user disappear. To 
permit of the idea of partial consumption of the 
subject leased, minerals must be expressly 
denominated. [p. 654, cols. 1 & 2] 


Where the proprietor of a zemindari executed a 
permanent, heritable ‘and transferable mokurari 
pattah at a fixed rent of a small portion of a village 
within its ambit “with all rights (mai hak hakuk) 
appertaining tomy zemindari”: 


Held, that the mineral rights were not included 
in the patteh, which gave the mokuraridar only 
surface rights and that in the absence of an 
express grant the mineral rights remained in the 
zemindar. [p. 654, col. 2.] 

Kumar Hari Narayan Singh Deo Bahadur v. Sri 
Ram Chakravarti, 6 Ind. Cas. 785; 87 I. A. 186; 14 
O. W.N. 746; 11 O. L. J. 653: 7 A L. J. 633; 8 M. L. 
T. 51; 12 Bom. L. R. 495; £0 M. L. J. 669; 37 0. 723 
(P. 0.); Durga Prashad singh v. Brojo Nath Bose, 16 
Ind. Cas, 219; 39 L A. 133; 16 C. W. N. 482; 1912) 
"M. W. N. 425; I1 M. L. T. 337; 9 A. L. J. 462; 15 C. 
L. J. 461; 14 Bom. L. B. 445; 23 M. L. J. 26; 89 C. 
696 1P. O.) and Sashi Bhushan Misra v. Jyoti Prashad 
Singh, 40 Ind, Cas. 189; 44 I, A. 46; 21 C.. W. N. 377; 
15 A. L. J. 20932 M. D. J. 245; (1917) M. W. N. 226; 
25 C. L. J. 265; 1 P. L. W. 361; 21M. L. T. 803; 19 
, Bom. L. R. 416; 6 L. W. 2; 44 0. 585 (P. C.); followed. 

Appeal from a jndgment and: deoree of 
the High Court at Calcutta, dated the 19th 
December 1 906, reported as 34. C. 358,, revers- 
.ing those of the Court of. the. Subordinate 


Judge, Manbhum, dated-the 19th. June 1969, 
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FACTS.— The question for determination 
was whether the respondents had acquired, 
as agsinst the appellant zemindar, rights to 
minerals under their mokurari pattah, dated 
the 27th Assar 1272 (10th July 1865). 
The Subordinate Judge held that the minerals 
did not pass under the pattah, but the 
High Court reversed that decision and 
held that such rights passed to the 
mokuraridars. The patiah was as follows :— 

“I settle in mokurarı the whole of the 
Mauza Baramashya, with all rights as per 
boundaries given below, appertaining to 
my zemindari, the third kismat, Pergunnah 
Nawagarh, which is in my possession, to- 
gether with bil, jhil, orchards, tanks, culti- 
vated lands, with dangas bhita (homestead) 
and shari (jungle) standing on the same, 
with the exception of the rakh (preserved) 
jungle lying to the south of the road of 
Jugia Bhita, and extending up to the 
'Koruru Dobajore, which I keep in my .khas 
possession, at an annual jama of Hs. 59 
and 92 seers of ghee &nd one goat and iy 
accepting Hs. $9 as the bonus proportionate 
to the fixed rent of Rs, 59. You shall 
enjoy and hold possession of the afore- 
said village with your sons and grandsons 
at your full bliss on payment of the said 
amount of rent to me every year according 
to the following instalments. If you do 
not pay the rent according to the instal- 
‘ments every year, the mokurori will be 
cancelled at the end of the year. You 
shall not get abatement of rent on the plea 
‘of inundation, drought and the f land re- 
maining waste. You shall be entitled to the 
‘extra collections which will be realized in 
tho village and you shall take the prices 
of the trees of the same by cutting and 
selling them, to which I shall not have 
any right. There will never be any increase 
in this rent. If I or my heirs raise any 
objection, the same will be disallowed. 
To this effect I exeoute this mokurari 
pattah on receiving Rs. 59 in cash,” 

Mr. De Gruyther, K. C., with him Mr Dunne), 
for the Appellant.—A mokurarz patiah is not 
tantamount to a conveyance in fee simple: vide 
‘Abhiram Goswami v. Shyam Charan Nandi 
(1), which reversed the decision in Shama 

(1) 4 Ind. Cas. 449; 36 I. A. 148; 10 0. L. J. 2846 


A. L. J 857; 11 Bom. L R. 1284; 36 0. 1003; 14 C. W. 
N. J; 19.M. L. J. 530 (P. C.). 
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Charan Nandi v.  Abbwam (2), relied 
on by the High Conrt. The zemindar 
is the owner in fee. and the effect 
of the recent decisions of the Board: is 
that the title to the minerals is in the 
vemindar and notin the mokurartdar, unless 
it is expressly shown that the zemindar 
had parted with it. Kumar Hart Narayan 
Singh Deo Bahadur v. Sri Ram Chakravarti 
(3°, Durga Prashad Singh v. Brojo Nath Bose 
(4) and Sashi Bhushan Misra v. Jyoti Prashad 
Singh Deo (5). 

The High Court has also relied upon 
Sriram Ohakrcviri v. Kamar Hari Narain 
Singh Deo (6), but that case was reversed by 
this Board by the decision reported as Kumar 
Hari Narayan singh Deo Bahadur v. Sri Ram 
Ohakravarti (8). The ii 


expression: maz 
hak hakuk,” meaning “ with all rights,” 
includes, as the Subordinate — Judge 


bas held, all surface rights. The English 
Law of conveyancing is not applicable in 
this case. 

Sir Erie Rickards, K., C., with him Sir ly. 
Garth), for the Respondents.—There is a grant 
here which according to English Liaw gives 
the mokuraridar the minerals. The words 
of the grant pass the minerals. The cases 
cited by the other side can be distinguished. 
There was no grant in evidence in any of 
thosecases. The Board there simply decided 
that they could not be asked to say that 
the minerals passed to the mokwuraridays in 
the absence of any evidence of a grant. But 
here there isa grant which gives all rights, 
and the right to the minerals is included 
in them. There being no grant inevidence 
was not necessary to 
decide there whether, when” there is a 
grant in evidence, the terms of the grant 


(2) 33 C, 511; 3 C. L. J. 806; 10 C. W. N. 738. 


(8) 6 Ind. Cas. 785; 37 I. A 136; 14 0. W.N. 746; 


11 C. L. J. 653: 7 A. L. J. 6:3; 8 M. L. T. 51; 12 Bom. 
L. R. 495; 20 M. D.J. 569.87 O. 728 (P.C). 

(4) 15 Ind. Cas, 21939 I. A. 133; 16 O W. N. 482, 
(1912) M. W. N. 425; 11 M. L. T. 3375; 9 Á.L.J. 
482; 15 C. L. J. 461: 14 Bom. L. R. 445; 23 M. L.J, 
26:89 C. 696 P C). 

(5) 40 Ind. Cas. 139; 44 I. A. 46; 21 C. W. N 877; 15 
A L.J. 209; 32 M. L. J. 245: (19 7) M. W. N. 226; 25 
C L. J. 265; 1 P.L. W, 36:21 M L. T. 808; 19 
Bom. L. R. 416; 6 L. W.2; 44 C. 585 (P. C.) í 

(6) 88 C, 54; 3 C. L. J. 59; 10 C. W. N. 425, 


. 
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must expressly give the rights to minerals. 
General words in the grant may include 
rights to minerals. The object of the grant 
was to pass all rights. The mokuraridar 
has the power to cut and sell trees. An 
ordinary lessee would not have such power. 
The grantee here intended to pass all 
his rights including the rights to minerals. 

No reply was called upon. 

JUDGMENT. 

Log» Ssaw.—The appellant is the pro- 
prietor of the zemindart of Pergunnah Noagarh, 
being Mahal No. 16 of the touzt of the Col- 
lectorate of District Manbhoom. 

In 1865 he executed a mokarart pattah 
‘of a small portion of Mauza Baramashya 
“with all rights” (this being the trans- 
lation of the expression “mai hak hakuk") 
"as per boundaries...... appertaining to my 
zemindarz, the third kismat Pergunnah 
Nawargarh, which is in my possession." 
An annual jama was fixed of Rs. 59 and 
2 seers of ghee and 1, goat, 

It is admitted “hat the possession was 
of a permapneni and heritable character, 
subject to the payment of rent, failing 
which latter ihe mokarari “will be can- 

.celled at the end of the year.” There is 
also a clause as to trees in these terms:— 

“You shall be entitled to the extra 
collections which will-be realised in the 
village, and you shall take the prices 
of the trees of the same by cutting and 
selling them, to which I shall not have 
any right.” 

In 1903, minerals having been discovered 
below the surface of the land which was 
the subject of the  mokarar? pattah, the 
respondents began to work them, claiming 
that they had a right to do so in respect 
that the minerals were within the subjects 
of their mokarari lease. This claim was 
resisted by the appellant, who brought 
the present suit for injunction and damages. 
The appellant is the zemindar, 


On the one hand, it is admitted that 
minerals were not expressly included within 
the terms of the wattah, On the other, 
that the terms were general, as above 
quoted, and that there was no exclusion 
of these minerals. The Subordinate Judge 
held that the mokarari lease did not pass 
the underground and mineral rights. The 
learned Judges of the High Court of 
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Calentta, on the 19th December 1906, 
held that it did. They accordingly set 
aside the decree and judgment of the 


lower Court and dismissed the suit. 

In their Lordships’ opinion, the judg- 
ment and decree of the High Court are 
erroneous, and those of the Subordinate 
Judge fall to be restored. It is unneces- 


sary to enter into the general question 
of law, as, in their Lordships’ opinion, 
that has been conclusively and recently 


settled by this Board. It is unavailing to 
urge that the right granted by the mokaruri 
pattah to the lessee is of a permanent, 
heritable, and transferable character, as 
even although this be the case it does 
not advance the question of whether the 
lease itself embraced within ite scope the 
mineral rights.- On the contrary, unless 
there be by the terms of the lease an 
express or plainly implied grant of those 
rights, they remain reserved to the zemindar 
and part of the zemindarz, 

Their Lordships refer to tha judgment 
of the Board in kumar Hari Narayan Singh 
Deo Bahadur v. Sri Ram Chakravarté (3). 
In the case of Sriram Ohakrabuty v. Kumar 
Hari Narain Sinha (6), a clear finding had 
been made which may be cited from the 
judgment of Pargiter, J — 

“There is no basis for 
underground rights have not passed as 
part of the tenure. To hold otherwise 
would be to hold that a tenant in per. 
petuity can never work mines, because 
they do not belong to 


holding that the 


This judgment was reversed by this 
Board, and it was held that the zemindar 
"must be presumed to be the owner of 
ihe underground rights thereto [that is, 
appertaining to the zemindari,, in the 
absense of evidence that he ever parted 
with them.” Their Lordships think it 
right to refer to this case because, in the 
judgment of the High Court, the Calontta 
decision is referred to as if still law, this 
not being the case. 

Hari Narain Singh's oase (3) was followed 
by thatof Durga Prasad Scagh v. Brojo Nath 
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Bose (4). This had reference to a claim for 
minerals underlying two mauzahs of a zemin- 
dart. The zemindar claimed them and the 
defendant also did so, he being in possession 
under a dígwari tenure. This tenure is here- 
‘ditary and inalienable, subject to the digwar’s 

. liability to be dismissed. by the Government 
for misconduct. The judgment of the Board 
was pronounced by Lord Macnaghten to the 
effect “that it must be presumed that the 
mineral rights remain in the zemindar in the 
absence of proof that he had parted with 
them.” 

Finally, in Sashi Bhushan Misra v. Jyoti 
.Prashad Singn Deo (5), and after a review 
of the decisions, it was held that the grant 
by a zemindar of a tenure at a fixed rent 
does not carry a right to the minerals. In 
the language of Lord Buckmaster:— 

“These decisions, therefore, have laid down 

a principle which applies to and concludes 
‘the present dispute. They establish that 
when a grant is made by a zemindar of a 
tenure at a fixed rent, although the tenure 
may be permanent, heritable, and transfer- 
able, minerals will not be held to have formed 
part of the grant in the absence of express 
evidence to that effect." 
, On the general question, accordingly, one 
neéd not proceed further to consider the 
suggestion that the lessee in a mokarari 
pattah has right to the minerals by reason 
of the nature of sucha grant. Such a sug- 
gestion stands negatived upon authority. 


There are two points, however, which re- 
main as applicable to the present case. It 
issaid that minerals must beineluded because 
of the use of the expression maz hak hakuk in 
‘this pattah. On. the assumption that the ex- 
pression means with all rights” or may be 
properly amplified as ‘with all right, title and 
interest,” such expressions, intheir Lordships 
‘opinion, do not increase the actual corpus 

' of the subject affezted by the pattah, They 
-only give expressly what might otherwise 
‘quite well be implied, namely, that that 

corpus being: once ascertained, there will ‘be 
„carried with it: all irights appurtenant there- 

:40; including-not only: possession of the sub- 
:jeot itself, but it may be of rights of passage, 
“water or the like, which. enure to the subject 

of the pattah and may even be:derivable.from 
:outside properties. It must.. be..bornei in 
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a lease is that the subject is one which is 
occupied and enjoyed and the corpus of which 
does not in the the nature of things and by 
reason of the user disappear. In order to 
cause the latter specialty to arise, minerals 
must be expressly denominated, so as thus 
to permit of the idea of partial consumption 
of the subject leased. Their Lordships ac- 
cordingly are of opinion that the words 
founded on do not add to the true scope of 
the grant nor cause mineral rights to be in- 
cluded within it. 

A second point mentioned as a specialty 
in the present case is the reference in the 
pattah to the trees. The lessee ig given 
power to cut and, if he cares, to sell these; 
and the zemindar renounces ary right in them 
and their proceeds. Had the moka»ari pattah, 
however, been- a document which by its 
nature gave as in property the entirety 
of the land both ou and below the surface, 
such a provision with regard to the trees 
would be entire surplusage. The point is 
not of great importanee, but it negatives the 
idea that the mokarart pattah can be so 
comprehensively viewed. Sucha lease isa 
lease of the surface only. This is the 
general ease to which in the present case 
there is alone superadded a right to the 
trees. The minerals are not included, 

Their Lordships will humbly advise His 
Majesty that the appeal should be allowed 
with costs here and below and the decree 
of the Subordinate Judge restored. 

Appeal allowed. 

Solicitors for the Appellant: ‘Messrs. T, D. 
Wilson § Oo. 

Solicitors for the Respondents: Messrs. T! 
C. Summerhays § Son, 
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: PATNA' HIGH) COURT. 
: APPEAL FROM ‘APPELLATE Dicren No. 1877 
S or 1916, h 
- May 30, 1917. 
Present:-—Mr, Justice Chapman and 
! Mr.' Justico Atkinson.. 
SHAH WALI AHMAD—Derenpant— ' 
: APPELLANT à 
iki i versus 
Musammat HUSSAINI BEGUM-— 


PPLAINTIFF— RESPONDENT. 

‘Landlord and ténant—Hjeciment, suit for—Claim 
for arrears of rent for period prior to institution of 
suit whether constitutes waiver of notice to quit—Second 
appeal, objection as to noticé, whether can be taken in. 

A plaintiff in a suit for ejectment can claim 
arrears of rent due up to the time of the institu: 
tion of the suit, and,suoh claim will not operate as 
a waiver of the notice to quit. [p 656, col. 2.] . 

. Where the defendant did not raise in the Court 
of firs& appeal the point as to whether the notice 


to quit was legal and sufficient: : . 
Held, that the point could not be raised.in second 


appeal in the High Court. [p. 656, col. 1.] 

Appeal against a decision of the Subordinate; 
Judge, Patna, dated the 18th August 1916, 
reversing that of the Munsif, Bihar, dated 
the 31st January 1916. a. — ae 
Mr. Fakhruddin, K. B., for the Appellant. | 
Mr. Ameer Hassan, for the Respondent. 


M JUDGMENT. 

' ATKINSON, J.—The plaintiff in this suit 
deóks to recover from: the defendant No. 14 
square yards of land situated in Mahal Shah 
Ali in Pergana Bihar in the District of Patna, 
The action is in form one for ejectment 
founded upon a notice to quit, and to the 
claim for ‘ejectment is adved a claim for 
arrears of rent die by the defendant to the 
plaintiff for the period of time prior to ‘the 
‘institution of the suit. : 


i 


M 


lt appears that one -Musammat Kadiran on: 


the; 28th August :1872 purchased this small 
plot of land. Thereafter there was much 
litigation in which . she succeeded, and 
eventually obtained possession of this plot 
of land in the year 1887, This lady 
Musammat Kadiran had only one son, Shah 
Muhammad Hussain; and it is alleged that 
Musammat Kadiran on the 19th September 
1898 by a voluntary deed transferred this 
plot of land tc her son ont of natural love 
and affection. The present plaintiff in this 
suit is the surviving widow of the said 
Shah Muhammed Hussain. Prior to his 
death and after Shah Muhammad Hussain 
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had acquired póssession of this'plot of land, 
he made a'letting ofit'to one Gouhar Ali 
subject to a rental of 4 annas per month 
for the purpose of erecting a ‘small’: katcha 
house thereon; but at the time that: the 
letting was made, it was provided that thé 
tenant was not to acquire: any permanent 
or mokarrart right in the land by reason of 


its having been let for ‘the purpose of 
erecting a- building thereon. This is 
shown by the expression tenant-at- 


will which is alleged in the ‘contract of 
letting as stated in ‘the plaint and which 
apparently was found to’ be rue by the 
learned Judge. This fact indicates what 
the idea was, and that the intention of’ the 
parties at the time of the letting of this 
land was that the tenant should not be entitled 
in any sense to acquire a permanent right 
in ‘the land. Gouhar Ali, to whom thé 
letting was made, lived in the house which 
he had built for some time und then lefé 
it. On leaving it he assigned his interest in 
the land to a man called Fazilat Hussain, whe 
in his turn occupied the premises and paid: 
rent to Shah Muhammad Husain. Upon the 
departure of Fazilat. Hussain from the land 
in suit, the defendant took possession snd 
has remained in possession since then; and 


has paid: the rent reserved namely “4 
annas per month. The defendant -.con- 
tends, on the other hand; that ‘he has ac- 


quired a title to the land in suit by adverse 
possession as against the plaintiff; and that’ 
in truth and in fast Fazilat Hussain was: 
his tenant and not the tenant of the 
plaintiff or her predecessor-in-title. Well: 
the learned Judge has disposed of the 
question of adverse possession because he 
has- found that the defendant could not 
and did not in fact acquire any right to 
the land by adverse possession. The de- 
fendant was in truth only a tenant of the 
plaintiff -and his possession as tenant 
was the. possession of his landlord, the 
plaintiff in this case, and, therefore, so far 
as the plea of adverse possession is cancerned 
it is not maintainable. 2 E 


, Four points have beón ‘raised by ME” 
Fakhruddin on behalf of the defendaht'appel." 
lant. 5 EU ie eae 
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A : A 


SEE ee 
SoM o Moa di^ polest Mi a | 

[The first point. dealt with. ai! question 9 
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The second point taken by Mr. Fakhruddin 
is with regard to issue No. 5. He says 
that this issue was never considered by the 
learned Judge, namely, “was the notice to 
quit legal and sufficient?” Well, I do not think 
the defendant can be allowed now to raise 
this point in second appeal. It was his duty 
to have raised it inthe Court of first appeal 
if there was any illegality attaching to the 
notice to quit, and to show conclusively that 
the notice was invalid and not properly 
served. The decision of the learned Judge 
upon this point was on the basis that 
the notice to quit was good, valid rnd 
legal, and that it had been validly served. 
And Mr, Fakhruddin ecmes forward now and 
says that the learned Judge did not 
consider this matter and that his judgment 
is open to objection and the case ought 
to be remanded. It was the defendant’s 
duty at the trial before the learned Judge 
in appeal to establish clearly if there was 
any material irregularity in the notice to 
quit. Therefore, the defendant by his own 
condust is now clearly estopped from relying 
upon this point in second appeal. : 
“The third point raised by Mr. Fakhrud- 
din is that inasmuch as arrears of rent were 
claimed in the plaint after the notice to quit 
had been served, that, therefore, the claim for 
arrears of rent due amounted to a waiver of 
the notice to.-quit.and'the plaintiff's right to 
eject the defendant from the land in suit. 
This proposition stated so boldly, without 
authority to support it, seems to us strange 
and fanciful. There is no authority for such 
a proposition and I venture to say no 
authority can be found to support such an 
argument. The case of Mansur Ali v. Abdul 
Karim (1) manifestly shows that you can 
in a suit in ejectment claim arrears of rent 
due up to the time of the institution of 
the suif and that such claim will not 
operate as a waiver of the notice to quit, 
To the same effect is the case of Padmanabhya 
v. Ranga (2). It is the law likewise in 
England, and the law touching this question 
has been laid down now definitely in the 
case of Penton v, Barnett (3). The argument 
in that case was that the notice to quit had 

(1) 1 Ind. Ces, 753; 10 C.L J. 187. 

(2) 6 Ind. Cas. 447; 34 M. 51:8 M. In T. 110; 
(1910) M. W. N. 462; 20 M. L. J. 930, 


(8) (1898) Q. B. 27667. L. J.Q. B. 1l; 772 1.7. 
645; 46 W. R. 33. 
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not been complied with by reason of the 
defendant not giving up possession; and 
the plaintiff issued a writ on the 14th 
January 1897; claiming possession and rent 
up to the 25th December 1896. It was 
held by the Court of Appeal that the claim 
for rent was in no sensea waiver of the 
plaintiff's right to eject the defendant and 
that the plaintiff was entitled to possession. 
Where futare rent is claimed and accepted 
after the notice to quit has been served 
and the ejestment proceedings instituted, 
then the claim and acceptance of futtre 
rent would dmount to a waiver of the 
initial steps and proceedings upon which the 
right to eject depended. There is no authority 
to support the proposition that a mere 
claim for arrears of rent due prior. to an 
ejectment proceeding and made after 
notice to quit was served would constitute 
2 waiver of the notice to quit in point of 
law. We do not think that there is anything 
in thia point. j 

[The fourth point also dealt with a question 
of fact.] 

For all these reasons we think that the: 
contentions put forward on behalf of the 
appellant have failed in second appeal arid 
we must, therefore, disallow this appeal with 
costs and direct that the order of the 
lower Appellate Court must stand in its. 
entirety. 

"OmaeMaN, J.—I agree. The institution of 
a suit in ejectment is an unequivocal declara- ` 
tion of an intention to determine the tenancy, 
The inclusion of a claim for rent in 
such a suit should not in India be held to 
be a waiver. lt is in fact merely a claim 
for damages at the rate at which the rent 
was previously payable, 


Appeal disallowed, 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Friest Crvic APPBAL No. 18.B or 1917. 
October 20, 1917. 

Preseut; —Mr. Mittra, A. J C. 
SUKHDEO PLAINTIEF — APPELLANT 
versus 
BHULAI AND OTHERS— DEFENDANTS — 


RESPONDENTS, 

Civil Procedure Code (Act V of 1709), ° 
Hyderabad Assigned District Courts Law, "IRS9— 
Assistant Commissioner, jurisdiction of —Transfer as 
Subordinate Judge, whether affects jurisdiction —Res 
judicata—Court trying previous suit, whether com- 
petent to try subsequent suit -Mesne profits, claim for, 
whether can be joined with slaim for recovery of land 
— Joinder of causes of action to evade prorisions of 
Civil Procedure Code, whether permissible. 

In a suit for possession and mesne profits on the 
basis of an adoption, the defendants’ contention was 
that it was barred by res judicata by reason of the 
adoption being- adjudicated invalid in a previous suit 
between the same parties. The claim for possession 
in the subsequent suit was valued at a trifle over 
Rs. 1,9:0 and that of mesne profits at Rs. 8,250. 
Tho previous suié was tried by an Assistant Com- 
missioner; first class, who had powers to try suits of 
the value of Rs 5,.0 X. He was, however, then acting 
as Subordinate Judge, who had ordinarily jurisdio- 
* tion up to Rs. 1,000; 

Held, (1) that the decree in the previous suit 
operated asa bar to the trial of the subsequent suit; 
that the term “Subordinate Judge” was not a term 
recognised by the Hyderabad Assigned District 
Courts Law, 1°84; and thatthe jurisdiction of the 
Assistant + ommissioner, first class, was not taken 
away by reason of his being posted to a place where 
suits above the value of Rs. 1,000 were not triable; 
fp. 687, col. 2.] 

(2) that as the right to the property could not be 
established by reas ofits having been adjudged 
‘against the plaintiff iu a previous suit, the subsidiary 
claim for mesne profits must necessarily-fail; [p. 658, 
col. 1.] 

(8) that, in detormining the question as ‘to 
whether the Court which tried the previous snit had 
power to try the subsequent suit, the suit must be 
looked to as it could- have been framed but for the 
option given in the Civil Procedure Code in the way 
of joinder of causes of action. [p. 659, col 1) 

The Civil Procedure Code only permits a claim for 
' rent or mesne profits being joined to.asuit for 
recovery of land — [p. 658, col. 1.] 

A plaintif cannot evade the provisions. of the 
Civil Procedure Code regarding res judicata by 
joining several causes of action against the same 
defendants in a subsequent suit and instituting it 
ing Court of superior jurisdiction. [p 638, col. 1.] 


First appeal from the decree of the Sub- 
Judge, Khamgaon, dated the 22nd December 
1916, in Civil Suit No 94 of 1914. 

Messrs. it. N, Mudholkar R. B. and K. K. 
Gandhe, for the Appellant, 


t: 
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Mr. M. V. Joshi, for Respondents Nos. 
1, 2, 4,5, 9, 10 and 11. 

Mr. M. Bhawani Shankar; for the Re- 
Spondenta, 


JUDGMENT.—The plaintiff-appellant sued 
for possession on the allegation that he was 
daly adopted by the lst defendant Bhulai 
tn her deceased husband Yeduji:. The 2nd 
defendant is another widow of Yeduji. The 
3rd and 4thdefendants are the daughters 
of Yeduji, and the remaining defendants are 
transferees under one or other of the two 
widows. The main pleas on behalf of.the 
contesting defendants are (1) that there was 
no adoption of the plaintiff, (2) that tha 
adoption, if any, was invalid, inasmuch ag it 
was made against the direction left by the 
deseased Yeduji for the adoption of his eonsin 
Mahipat, (3) that the adoption has been de- 
elared invalid ina previous suit which operat- 
ed as »esjudicata. There was also the plea 
that the plaintiff attained majority more 
than three years previous to the insti- 
tution of the suit and hence his claim 
is barred by limitation. There are two 
suits in which the decrees are to operate 
as ves judicata, viz, Suit No. 41 of 1902 
and Sui No. S9 of 1908. The lower Court 
has held against the plaintiff on all the points 
except the bar of res judicata hy reason of the 
Suit No. 41 of 1902. F have heard the case 
very fully, bat I havecome to the conclusion 
that Suit No. 4l of 1902 operates as bar to 
the trial of the issue regarding the validity 
of the adoption. This suit was tried by the 
Court of Mr. F. L. Crawford, whose Court was 
declared to be that of an Assistant Commis. 


'gionerof the first class within the local limitsof 


the District to which he may be posted 
(vide Residency Order Notification No. 321 
of 1898, dated Hyderabad Residency, 8th 
October 1898.) The lower Court has accept- 
ed the admissions made by both sides to 
the effect that the Subordinate Judge at 
Khamgaon had jurisdiction upto Rs. 1,000. I 
have no doubt that the Pleaders have had in 
their mind the rule regarding distrikution 
of work. The term “Subordinate Judge” 
was not & term recognised by the Courts Act 
then in force in Berar (2. e.), the Hyderabad 
Assigned Districts Courts Law, 1889. The 
Court of the Assistant Commissioner of the 
first class had jurisdiction to try suits of the 
value of Rs, 5,000. Mr, Crawford’s jurisdiction 
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tà try eases upto the value of Rs. 5,000 was 
mot taken away by reason of his being posted 
to Khamgaon, though iu practice suits above 
the value of Rs. 1,000 might -bave been 
ordinarily tried at headquarters. 

The present suit is a suit for possession of 
property valued for jurisdictional purposes 
ata trifling over Rs. 1,500. To this has 
been added a elaim for mesne profits for 


all the eleven years, Rs. 8,250. It is clear that ` 


Mr. Crawford had power to try the suit for 
possession if no claim had been made for 
mesne profits. It is also clear that he had 
‘no powers to try the suit for mesne profits. 
It has been laid down in several cases 
that in determining the question as to whe- 
ther the Court which tried the previous suit 
had the power to try the subsequent suit, 
we must look to the suit as it could have 
heen framed but for the option given in 
the Civil Procedure Code inthe way of 
joinder of causes of action, The Civil Pro- 
cedure Code only permits a claim for rent 
or mesne profits being joined to a suit for 
recovery of land. The point for considera 
tion has been dealt with by this Court in 
Ohaodhri Pohapsingh v. Khubsingh (1).. The 
same view is taken in Bhagwanbutti v. A. H. 
Forbes (2), where it is laid down that a plaint- 
iff cannot evade the provisions of the Civil 
Procedure Code regarding res judicata by 
joining several causes of astion against: the 
game defendants in the subsequent suit and 
instituting it in a Court of superior jurisdic- 
tion. The decision of Mr. Crawford, there- 
fore, that the plaintiff’s adoption is invalid 


bars the institution of a fresh suit for the, 


recovery of posression of the estate. It is 
true that an Assistant Commissioner of the 
first class could not have tried a olaim for 
mesne profits valued at Rs. 8,250. But 
if the right to the property cannot be 
established by reason of its having been 
adjudged against the plaintiff in a previous 
suit, the subsidiary claim fcr mesne profits 
must necessarily fail. 


16" is urged that the former suit was not 
ves judicata so far as both the widows are 
concerned. The plaintiff, who was then 
a minor, sued by the next friend Musammat 
Bhulai who was then supporting the plaint- 
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iffa adoption in respect of & mortgage bond 
executed in fayour of tbe deceased Yeduji. 
The mortgagor claimed to have made a re- . 
payment to the other widow Ajai. If the 
plaintiff bad been validly adopted then the 
re-payment to Ajai would have been of no 
avail to the mortgagor. But if the plaintiff 
had-not been duly adopted then a payment 
to one of the two widows was 2 good pay- 
ment. It was held by the Court that the 
plaintiff's adoption was. invalid inasmuch 
as the husband of the widows had directed _ 
that one Mahipat should be adopted. Upon 
this view the mortgagor was allowed credit 
for the repayment made to Ajai. An issue 
was raised, and was raised at the instance 
of Ajaiand upon her pleadiugs as to the 
validity of the plaintiff's adoption. It may 
be noted that the mortgagor did not raise 
any pleas as to thé adoption being valid or 
not. Both the plaintiff and Ajai were claim- 
ing to represent the estate of Yeduji, but 
the Court held that the plaintiff was not 
entitled to represent it, and treating the 
guardian as a pirty passed a decree in her 
favour for the mortgage amount less than 
the repayment admitted by Ajai. Against 
this decree an appeal was filed in the Court 
of the Civil and Sessions Judge by the plaint- 
iff making Ajaia party. The Court upheld 
the finding (hat there was no valid adoption 
of the plaintiff, Exhibit D 2. 

The two widows constitute together the 
inheritance. In the suit as framed Ajai. 
should be deemed to have represented the 
estate of Yeduji, the senior widow Bhulai 
for the time being disclaiming all interest 
in it. A matter decided under such Gir- 
cumstances cannot be re-agitated merely 
because Bhulai «as supporting the plaintiff's 
claim then, which she is not doing now. I 
hold that the judgment in the suit of 1902 
bars the present suit. It is, therefore, un- 
necessary to express any opinion’ on the 
other points decided against the plaintiff by 
the lower Court. 

The appealis, therefore, dismissed with 
costs. 

Appeal dismissed. 


Vol, Kul) 
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SIND JUDICIAL COMMISSIONERS 
COURT. . 
ORIGINAL Civie Sort No. 240 or 1914. 
October 20, 1916. 
Present ; —Mr. Fawcett, A. J. ©. 
Tase BOMBAY COMPANY LIMITED— 
PbAINTIFFS 
versus ij 


KARACHI PORT TRUST AND ANOTHER— 
DEFENDANTS. 


Bill of Lading, endorsement ou, interpretation of — 
Goods shipped ‘in good order and condition’, meaning of 
— Warranty by shipper, whether implied—‘Not respon- 
sible for counter-marks’, effect of- 'Counter-marks', 
meaning of—Contract Act (IX of 872), ss, 148, ?60— 
Landing agent, position of —Karachi Port Trust, position 
of - Goods of different owners accidentally mixed, effect 
of —Rule of proportion, applicability of. 

Where 8 Bill of Lading only states that the goods 
have been shipped ‘in good order and condition’ and 
bears no endorsement modifying the statement nor 
is there any warranty given in the delivery 
order, the consignee is not entitled to receive the 
goods in sound condition. [p. 661 col. 2.] 

The word ‘counter-mark’ denotes a mark added 
toa mark or marks already existing and often has 
special reference to the identity of the goods as 
belonging to a particular person. [p. 664 col. -j 

A mark denoting a cousigneo, such as B. C. L, put 
ona bag of sugar after the manufacturers mark 
denoting the quality of sugar or its origin of pro- 
duction is a counter-mark. [p. 664 col. !.] 

The effect of the endorsement ‘not responsiblo for 
counter-marks’ in a Bill of Lading by a shipowner 
is that the Bill of Lading in itsélf cannot be takon 
as constituting an admission that the bags shippod 
are correctly marked and as discharging ths con- 
. signees from the burden of proof that clearly lies 
on them of showing that any particular bags 
claimed by them are a part of their actual con- 
signment and not a part of that of any other 
consignee. [p 664 col. 1.] 

A landing agent is in the position of an inter- 
mediary owing duties to both parties—agent for the 
shipowners as long as the contract of affreightment 
remains unexhausted, and agent for the consignees 
as soon asthe Bill ‘of Lading is produced with 
delivery order endorsed. The Karachi Port Trust 
is such an agent for making delivery on behalf of 
the shipowner, and if conflicting claims are made 
toany part of the cargo it is open to the ship- 
owner, under section 160 of the Contract Act, to 
deoide who is the true owner and how the delivery 
is to be made. [p. 662, cols. 1 & 2.] 

_ Where a mixing of goods of different owners has 
taken place by accident or other cause for which nonc 
of the owners is responsible, the only equitable solu- 
tion is to apply the rule of proportion [p 864, col 2] 

Therefore, where tho plaintiffs were entitled to 
16,900 bags out of 17,089 bags that arrived bearing 
their marks: x 

Held, that in the distribution of the 16,047 sound, 
972 out and torn and 277 burst bags bearing those 
marks they were entitled to or bound to receive 
the quantities of such bags obtained by multiplying 


those fignres by the proportion 16,900 over 17,989, 
that is to say, the amount of sound bags to which 
they were entitled was 15,862; the amount of cut 
and torn bags 763 and the amount of burst bags 
they conld equitably be made to take was 276. 
[p. 665 col. 2, 


Mr. O. M. Lobo, for the Plaintiffs, 


Mr. T, G. lphinston, for Defendant 
No. 1. : 

Mr. Tahilram Manizam, for Defendant 
No. 2. 


JUDGMENT.— The plaintiffs, the Bombay 
Co., Ltd., sue the Karachi Port Trust (defend- 
ant No. 1) and the Austrian Lloyd Steam- 
ship Co. by their agente, Messrs. Anderson 
and Co., defendant No. 2, to recover a sum of 
Rs. 2,468-12-0, being the value of 125 sound 
bags of Austrian sugar, which arrived at 
Karachi in March 1914 by the SS. “Ambra”. 
Plaintiffs assert that these bags belonged 
io them and that the defendant No. 1, 
under the instructions of defendant No. 2, 


wrongfully and illegally refused to give 
delivery of them to the plaintiffs. They 
also claim interest from Jat April 1914 


and costs of the suit. A question arose at 
the outset whether Messrs. Anderson and 
Co. eould appear and defend the suit on 
behalf of the Austrian Lloyd Steamship 
Co., which is now an alien enemy, bat in 
this Court's order of,10th January 1915, 
it was settled that the objection raised by 
Messrs, Anderson and Co. to their doing 
go was not a valid one and that the suit 
should proceed. Both the defendants in 
their written statements pleaded that the 
refusal to deliver the 125 bags in suit to 
plaintiffa was legal and justifiable. They 
also contend that the plaintiffs ought to 
have accepted the other 125 defective bags 
that were offered them, and in case of 
difference of quality or quantity or damage 
to the goods shauld have sued only to 
recover tha amount of snch difference or 
damage. The 125 defective bags of sugar, 
which were offered to the plaintiffs but 
refused by them, were subsequently sold 
by the Port Trust on the 16th of November 
1914 and the amount realised by the auction 
sale, less certain charges, has been deposited 
iu Court. The issues framed are:— 


l. Did not the Bills of Lading and the 
delivery orders issüéd thereon entitle the 
plaintiffs to receive delivery of 16,900 bags 
sugar marked B. O. L. in sound condition? 
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2. Did the defendant No. 1 hold the 
16,900 bags sugar marked. B.C.L. as bailees 
for the plaintiffs or for the defendants 
No. 2? : 

3. Were plaintiffs justified in refusing 
to accept delivery of the 125 bags offered 
them by defendant No. 1? 

A4. Can the suit lie as framed? (Covers 
paragraph 9 of the written statement of 
defendant No. 1 and paragraph (0 of the 
written statement of defendants No. 2'. 

5. Are the plaintiffs entitled to interest, 
if so, what amount? 

6. To what relief are the plaintiffs 
entitled and against which of the defendants? 

7, General. : 


The main fasts, so far as they are ad- 
mitted, or in my opinion proved, are as 
follows: 

The SS. “Ambra” arrived in Karachi 
on the 18th March 1914, and had on board 
some 64,000 bags of sugar, of which 16,900 
were according to the Bills of Lading 
consigned to the Bombay Co., but 17,083 
were actually discharged bearing their mark 
"B.0.L.". Out of these 17,089 bags, 16,040 
were sound ones (ineluding shed-defective 
bags, in respect of whish the Port Trust 
pays compensation, and which are, therefore, 
on the same footing), 772 were "eut and 
torn" in respect of which the shipowners 
are liable and which are also, therefore, 
practically equivalent to Sound bags, and 277 
were ‘burst’ bags, ? e., defective bags in respect 
of which the consignee admittedly has to 
bear the whole‘loss. Out of these the 
plaintiffs actually took delivery of 15,936 
. gound bags, 739 cut and torn bags and 100 
burst bags, i.e in all 16,775 bags, leaving 
a balance of 125 bags still due to them 
out of their consignment of 16,900 
bags. The 814 remaining bags, bearing 
the plaintiffs’ mark “B.C. L.”, were sort- 
ed by the Port Trust Officials into two 
heaps, one containing 125 burst bags out of 
the 177 that still remained, and the other 
heap: of 189 bags containing 104 sound, 
33 eut and torn and 52 burst bags. The 
Port Trust offered the plaintiffs the 125 
burst bags and kept back the other heap of 
189 bags for delivery .to other consignees 
whose consignments by. the SS. "Ambra" 
were short. On this point details are given 
ja what is called: the “outturn report” 
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(Exhibit 66), from which it appears that 
there was a shortage of bags in nineteen 
different consignments and an 


excess in 
twelve others, giving a total shortage 
of 406 bags short as against a total 


excess of 404, there being thus very ‘little 
net difference. Jt is also in evidence, and 
not contradi ted, that nearly every ship 
bringing / Austrian sugar -has bags mis- 
marked in this way, so that there is an 
excess in the case of some consignees 
and a deficiency in the case of others, 
which has to be arranged for in giving 
delivery to the various consignees. In this 
case, as already mentioned, the plaintiffs 
were offered 125 burst bags, though there 
were over 125 other bags bearing their 
marks, in respect of which they would not 
have incurred avy loss. On the 30th . 
March or lst April a dispute arose regarding 
this and correspondence about it went upto 
the 24th April (Exhibits 42 to 62). In that 
correspondence the positions taken up by 
each party are practically the same as those 
taken up in this suit. The plaintiffs also 
then claimed the same amount of, 
Rs 2,468-12-0 that they now do (Hxhibit 
50) and there is no dispute that this would 
be the value of 125 sound bags at the 
date inquestion. The correspondence shows 
that the Port Trust applied for and got 
specific instructions from Anderson and Co. to 
deliver tothe Bombay Co. defective bags, such : 
as the 125 burst ones that were offered .to 
the plaintiffs, instead of sound bags (Exhi- 
bits 54 and 53), In addition to this reliance 
is placed on general instructions in a letter 
of 12:h December 1900 (Exhibit 66), in 
which Messrs. Anderson and Co. clearly ask 
the Port Trust to reserve sound bags for the 
excess and instead of them to deliver de- 
fective bags to the consignees in such a 
case as the present, although it may be 
true that these instructions were given for 
different reasons to those now relied on. 
When the case came on for trial, Mr. 
Elphinston for the defendant No. 1 and 
Mr. Tahilram for the defendant No. 2 
relied on an usage, under which it is alleged 
that these instructions of Messrs Anderson 
and Co. were invariably followed except for. ' 
a short period from August 1913 to March 
1914, when it was admittedly departed from" 
in cosequence of an- order passed by Mr, 
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Downie, the present Secretary of the Port 
Trust and then in charge of the import work, 
Exhibit 67. In that case James Finlay 
and Oo. wrote objecting to the delivery 
of defective bags to them while there were 


still sound bags bearing their marks 
available, and Mr. Downie after con- 
sulting Mr. Garford, the Supervisor of 


the Import Yard, ordered. that the sound 


bags should : be delivered to them in 
accordance with thoir wishes, Mr. 
Downie in his deposition says that he 


passed this order in ignorance of the previous 
instructions of 1900 given by Messrs. Ander- 
son & Co. (Exhibit 65) and this statement is 
corroborated by paragraph 2 of his report of 
Qnd July 1914 (Exhibit '85). Then in February 
1914 the firm of Messrs. Donald Graham & 
Co. made a complaint to the Port Trust about 
their having been given defective bags 
bearing the marks of other consignees instead 
of sound bags, and on the 30th March 


1914, they made a formal claim for compen- 


sation on that account (Exhibits 78 and 79). 
The Shed Manager Mr. Rambhai; who had 
been on leave, returned about t'e 27th or 
98th March, and says that the delivery from 
the SS. "Ambra", which was then in 
progress, was completed under his supervi- 
sion. The complaint- made by Messrs. 
Donald- Graham & Co. had no doubt drawn 
attention to the matter and probably led 
to the Port Trust in this case carrying out the 
previous instructions of Anderson & Co. and 
separating the remaining 314 bags into two 
heaps, of which the one containing 125 
burst bags was offered to the plaintiffs, as 
already stated. On the other hand this 
had not been, insisted on recently, and so not 
unnaturally a dispute arose. The Port Trust 
and Anderson & Co. did not, however, 
give way; and, on the 6th, April 1914, what 
are called "amendment orders" were issued 
for the delivery of the 189 other bags 
bearing the plaintiffs marks to two other 
eonsignees (Exhibi:s 71 and 72). The plaint- 
iffa in their turn refused to take the 125 
burst bags whieh were subsequently sold, as 
already mentioned. 

The above statement of facts is, I think, 
sufficient for the purpose of deciding the 
issues. I am indebted to the learned 
Counsel and. Pleaders on both sides for the 
very clear and able way, in which they 


have put their respective cases before me, 


but Idonot propose to diseuss every legal 
point that has been argued “but to confine 
myself as far as possible to the main reasons 
on which I basemy conclusions. To do other- 
wise would unnecessarily complicate this 
judgment, 

On the Ist issue I hold that the Bill of 
Lading certainly does not entitle the plaint- 
iffs to -receive delivery of 16,900 bags of 
sugar marked  B.C.L. in sound condition, 
simply because if says that the goods have 
been shipped “in good order and condition” 
and bears no endorsement modifying this 
statement. There is on the other hand an 
endorsement on the Bill of Lading that the 
steamer is “not responsible for slack bags, 
unless coverings are torn as certified by 
the Company's Surveyor".  Lokumal, the 
Head Clerk of Anderson & Co., deposes that 
slack bags in this endorsement are the 
same as burst bags, i.e., bags which are short 
weight but not cut or torn, the contents 
having run out from the seams orfrom the 
barsting of the seams owing to bad 
stitching. This evidence is uncontradicted, 
and admittedly the consignee can 
obtain no compensation for burst bags either 
from the shipowners or from the Port Trust, 
in spite of the Bill of Lading stating that the 
goods are shipped in good order and 
condition. Again the consignee may have to 
accept cut and torn bags, although in that 
case he has a claim to compensation against 
the ship. This is enough to show that he 
is not entitled merely on account of the Bill 
of Lading to receiveall his bags in sound 
condition. Nor is he entitled to do so merely 
because of the delivery orders issued by 
Anderson & Co. to the Port Trust. Nothing 
is said in these as to whether the bags are 
sound or defective, and the “amendment 
orders" (Exhibits 71 and 72) show that any 
such distinction is one made in special cases. 
No warranty as to the condition of'the bags is 
therefore given by the delivery orders; and 
the contention that by virtue of the Bills 
of Lading and delivery orders they were 
entitled to receive 16,900 bags maraed B.C.L. 
in sound condition, is clealy unjustifiable. 

The next issue is whether the Port Trust 
(defendant No. 1) held the 16,900 bags 
marked B.C L. as bailees for the plaintiffs 
or for defendant No 2. In support of the con- 
tention that the Port Trust held them as 
bailees for the plaintitfs, reliance is placed 
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on the case of Inlladhur Jairam Narranji 
v. George Wreford (1), where at page 92 
the learned Judge says: "It would 
seem to be true, that when tha ship- 
owner lands the goods under the Statate, and 
his freight hag been paid, his right of control 
and lienover the goods is gone, and thenceforth 
the goodsare held by the statutable whar- 
fingersfor the consignee alone”, Reliance is also 
placed onthe Privy Council case of Chartered 
Bank of India, Australia and China v, 
‘British India Steam Navigation Ov., Lid. (9), 
, where at page 737 Lord. Macnaghten, refer- 
ring to landing agents of akind analogous tothe 
„Port Trust, says: “These landing agents 
rather seem to be in the position of inter- 
mediaries owing duties to both parties— 
„agents for the shipowners, as long as the 
contract of affreightment remains unexkaust- 
ed, .agents for the consignees as soon as 
“the Bill of Lading is produced with delivery 
order endorsed.” No definite decision, 
.however, was ‘given on the point and the 
remark is an obiter dictum, though of course 
_entitled to the greatest respect. In both these 
cases there was no dispute ag to the particular 
goods which should have been delivered in 
„accordance with the Bill of Lading and [ 
think the learned Judges had in mind only 
the ordinary oase where the goods can, without 
„any difficulty, be delivered tothe- persons 
entitled theretc under the Bill of Lading and 
the shipowner has no further interest in the 
matter as soon as his freight has been paid. 
But I think a clear distinction must be 
made between such a ease and a case where 
(as in this one) a dispute arises as to the mode 
-of making delivery and the particular goods 
-which are to be delivered under a Bill of Lad- 
‘ing. In the case of Glyn Mills & Co. v. Hast 
.and . West ' India: Dock Co. (3) allthe noble 
-Lords were in agreement that in such a case 
as the present the position of the Dock 
Co. isnot in: any respect different from 
that. of the shipowner, The Port Trust, 
or. Dock Company, is, in other words, merely 
an agent for making. delivery on behalf of 
- the, shipowner, and if conflicting claims are 
made to any part of the cargo, it is open 


(1) 17 B. 62; 9 Ind. Dec. (N.s) 41. 
' (2) 4 Ind. Cas. 475; 13 C. W. N. 738; 6 M, L. T. 11; 
19 ML. J, 818 P.C... - . 
(3) (1882) 7 A. C. 501 ab p. 59; 62 L. J. Q. B. 149; 
47 L. T. $09; 81 W. R, 201; 4 Asp. M. C. 580. 


" 


. the 3rd 


to the shipowner to decide who is the true 
owner and how the delivery is to be made, 
cf. Halebury's Laws of England, Volume 26, 
paragraph 361, at page 264. The law on the 
point in India is, I think, clearly the same 
under sections 148 and 160 of the Indian 
Contract Act. Under these sections it is the 
duty of the Port Trust, whose position 
(as already ruled by this Conrtin Suit 
No. 82 of 1902) does not differ from that 
of an ordinary  bailee, to deliver the goods 
bailed to him by the sbipowner aecording 


to the latter’s directions. And I think 
if is in accordance with both law and 
common sense that, in case of a dispute 


arising like the present one, the Port Trust 
should refer to Messrs Anderson & Co. as the 
shipowners’ agents, and act according to 
their instructions. It is certainly, in my 
opinion, not the case that the agents had 
lost all right to give such directions, and 
that the Port Trust were bound to aot 
under the Bombay Company’s instructions, 
as the plaintiffs contend. I hold, there. 
fore, that in regard to any dispute which 
might arise as to the actual mode in 
which the delivery of the 16,900 bags 
was to be made, the Port Trust were still 
in the position of  bailees for defendants 
rather than bailees for plaintiffs, I do not 
of course mean tosay that they may not 
also have been bailees for the plaintiffs in 
so far as there was an implied contract 
with them to deliver 16,100 bags. But 
what I do feel quite clear abont is that 
they were not exclusively so in the way 
for which the plaintiffs contend, and that, 
as stated in the Privy Council case already 
referred to, they were ‘really in the position 
of intermediaries owing duties tc both 
parties".' i ; 

I, therefore, give the above answer to 
this issue. 


This, however, as I think all the parties 
realised, does not of itself decide 
the main question in the suit. This ig 
issue, vsz., whether the plaintiffs 
were justified in refusing to uccept delivery 
of the 125 bags offered to. them by the 
defendant No. 1. On this point, as I have 
already mentioned, the defendants, ata 
somewhat late stage of the case, sought. to 
establish a custom or usage according ta 
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which the excess in sucha ease as the pre- 
sent is retained in sound bags for delivery 
to other consignees who have a deficiency in 
their consignments. This, if proved, would 
no doubt justify the action taken in this 
particular case, for, as stated in Halsbury’s 
Laws of England, Volume 26, Article 363, at 
page 266, “the extent of the respective obliga- 
tions of the shipowner and the consignee in 
taking and giving delivery in any particular 
oase is in the absence of any special contract 
regulated by the custom, ifany, of the port 
of discharge.” In dealing with this question 
of custom or usage there are two important 
points which require consideration, viz, that 
of notoriety referred to in Halsbury’s 
Laws of England, Volume 10, Article 489, at 
page 267, and the necessity of proving 
instances of the alleged usage having been 
acted upon referred to in Article 497 at page 
271 of the same Volume. As regards the 
first point the rule is that the question 
whether & person is bound by a usage 
depends upon the degree of notoriety which 
that usage has acquired. In this case the 
plaintiffy have brought the Managers of the 
Bombay Co, James Finlay and Co., Ralli 
Brothers and Donald Graham & Co. And 
though the non-existence of usage cannot 
be proved by merely calling the party 
interested in denying its existence to say 
that he never heard of its existence (Hals- 
bury’s Laws of England, Article 498, at page 
272), yet in this case their denials of any 
knowledge of it are certainly supported by 
the igncrance which admittedly Mr. Downie 
himself had about it (cf. also paragraph 5 of 
his report, Exhibit 84), as well as as by the 
fact thatthis alleged custom was not apeci- 
fically pleaded either in the correspondence 
prior to the suit or in the defendants’ 
written statements. It is, of course, possible 
that the mukkadams of the firms in ques- 
tion may have known of such a practice 
and not have brought it to the notice of 
their offices. But not much stress can be 
laid on any such knowledge even under 
section 229 of the Contract Act, in view 
of the considerations I have already mentioned 
and the fact that general notoriety ix necessary 
for a valid usage. On the second point also 
I think defendants must fail, as sufficient 
detailed instances, in which the alleged usage 
has been agted upon, have not heen adduced 


before tha Court to enable it to say that the tes- 
timony as to thealleged practiceis reliable (cf. 
Halsbury’s tb., last paragraph of Article 495 
at page 271). Mr. Lobo was able to show that 
the statement (Exhibit 68) only covers about 
two real instances relevant to the matter, and 
(Exhibit 86. does not give definite information 
on the point without recourse to a presump- 
tion that the bags shown iu columu 8 were 
sound ones, which may or may not be justified. 
Unfortunately for the Port Trust, their records 
do not appear to be able to supply further 
evidence of the kind relied on in Exhibit 68. 
I, therefore, hold that the  defendanta 
have not established or proved the alleged 
usage so as to justify the Court in 
taking it asan incident that can reasonably 
be presumed to have been incorporated 
into the contract between the shipowner 
and the consignee, thus validating the 
action taken by defendants in the present 
case At the same time I think that there 
is considerable probability that usually the 
Port Trust did follow the instructions given 
in Exhibit 65 in regard to sugar imported 
by the Austrian Lloyd steamers until the 
date of Mr. Downie’s order on Exhibit 77, 
and I certainly do not believe the evi- 
dence of the mukkaddams called by plaint- 
iffs, that they always took all the sound 
bags first and that the Port Trust Ofisials 
always meekly ‘gave in to their threats and 
did not insist on retaining the exsess of 
the sound bags, till they did so in this 
instance. The evidense of the witness 
Chapsi as to his taking delivery of 100 
burst bags on 27th March 1914 when there 
were other sound bags still available, itself 
shows that such a statement cannot be 
true. 

But, whatever may have been the prastice, 
what I have to decide now is whether 
plaintiffs had, as they assert, a right to 
select the sound bags out of the 314 bags 
that still remained bearing the B. C, L. 
mark, or whether the Port Trost; acting 
under the instructions of defendant No. 2, was 
justified in offering them 125 burst bags. 
On this point the Court has to consider 
first what is the meaning of the endorse- 
ment on the Bill of Lading “not respon- 
sible for counter-marks.” There has been 
considerable controversy as to the meaning 
of the word “counter-marka”, but ! do nof 
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propose to discuss all the evidence about 
this in detail. I think the dictionaries 
support the contention of Mr. Tahilram 
and Mr, Elphinston that this word denotes 
a mark added to a mark or marks already 
existing and.often has special reference to 
the identity of the goods as belonging to 
a particular person. And I also think that 
ordinarily a mark denoting the consignee, 
such as B. C. L., would be put ona bag 
of sugar after the manufacturer's mark 
denoting the quality of the sugar or its 
origin of production. For both these reasons 
I think there can be little doubt that the 
word "eounter-mark" covers a mark such 
as that of B. C. L. on these begs. Mr. 
Pfister (Exhibit 95), who gave his evidence 
very fairly in the matter, admits that 
counter-marks would cover such marks, at 
any rate from the shipper’s point of view. 
I think it would clearly also cover such 
a mark from the shipowners point of 
view, and where (as in this case) we are 
dealing with a document signed by the 
master on behalf of the shipowner, that 


is the main point of view to be considered.. 


In my opinion, therefore, Mr. Tabilram is 
justified in relying on the case of Aarachi 
Port Trust v. Ismaili (4). Accord- 
ingly the effect of that endorse- 
ment is that the Bill of Lading in itself 
cannot be taken as constituting an admis- 
sion that the bags were correctly marked 
and as discharging, the plaintiffs from the 
burden of proof, that otherwise olearly lies 
on them, of showing that any  partioular 
bags claimed by them were a part of their 
actual consignment and not a part of that 
of any other consignee. Without taking 
any extreme view, itis quite possible that 
the 125 burst bags offered were in fact 
part of the 16,900 bags actually consigned 
by the shippers to the plaintiffs, and there 


is certainly no sufficient reason for presum-. 


ing that the 104 sound bags still left out 
of the 314 and 21 out of the 33 remain- 
ing cut and torn bags were necessarily 
part of this consignment. Mr. Lokumal 
in his evidence says that there were no 
means of ascertaining which ont of the 
17,089 bags were the 16,900 belonging to 
the Bombay Co. and this is not contradict- 


(4) 6 Ind. Cas. 84£; 3 S. L, R. 208, 


ed or disputed. I think, therefore, that it 
is a clear case where a mixing of goods 
of different owners has taken place by 
accident or other cause for which none of 
the owners is responsible. The wrong 
marking of the bags was no doubt pro- 
bably due to mistakes or carelesaness of 
the shippers, but I do not think that on 
that account the case is taken out of the 
category of cases just mentioned. The ship- 
owner may also be held to blame for not 
checking the mistakes, although as said in 
the case of Parsons v New Zealand Shipping 
Co. '5) at page 569 to hold that they should 
check such mistakes "would impose an enor- 
mous and indeed, having regard to the practice 
of tallying, an impossible task on the ship- 
owners", 

But at any rate the owners or consignees 
are not to blame, and as far as they are 
concerned, the mixing of the gcods bas 
taken place by accident or other cause 
for which none of them is responsible. 
And in such & case, I think, the only 
equitable solution is to apply the rule of 
proportion which has been applied, though 
perhaps not in any exactly similar case, 
still in cases where a dispute has arisen 
of this kind: In the ease of Sanderman 
v. Tyzack and Branfoot Steamship Co. (6) the 
question has been discussed by Lord Moulton, 
and at page 697 he says that the duty 
of the shipowners is to deliver the goods 
entrusted to them for carriage, and they 
do not perform that duty if all that the 
consignee obtains is a right to claim as 
tenant-in-common a mixture of those goods 
with ihe goods of other people. I think, 
however, that ihe present case is clearly 
different because of the exception regarding 
“counter-marks” already referred to and 
because of tke shipowner not being to 
blame as much as the shipper, in whose 
shoes the consignee may to some extent he 
said to stand. Nor is it a case of short 
delivery to consignees ina suit brought by 
the shipowners for freight as in the case 
of  Sanderman v. Tyzack and Branfoot 
Steamship Co, (6), but almost vice 
versa, 1 think, therefore, the remarks of 

(6) (1901) 1 K. B 648; 70 L. J. K.B 404; 84 L. 
T. 218; 49 W. R 356; 6 Com. Cas. 41; 9 Asp. M. C. 
170; 17 T. L. R 274 

(6 (1918) A. C. 680; 8f L.J. P. C. 23; 109 L. T. 
580; 47 S. J. 762; 29 T. L. R. 694, 
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Lord Moulton should not bar the applic- 
ability of the principle of proportion’ in 
such & case as the present; and I cannot, 
see on what equitable principles the appor- 
tionment of the mixed goods can other- 
wise ba made. It would certainly not be 
equitable or desirable to leave things to 
a general soramble, on the principle of 
“devil take the hindiaost," which according 
to the witness Harchandrai (Exhibit 101) 
is followed in the case of deliveries to 
their purchasers. No doubt it is a maxim 
of equity "quz prior est tempore, potior est 
jure’, but this is a rule of last resort to 
be followed only when there “is no other 
ground of preferring one equity to another, 
see Sneli’s Principles of Equity, 12th Edi- 
tion, page 21. Nor had the defendant No. 2 
a right to keep back sound bags for the 
excess, simply to benefit bis own pocket, 
any more than the plaintiffs had a right 
to select all the sound bags and leave the 
excess in defective bags, simply becanse 
the bags bore mark "B. ©. L.” Some wa 
sedia has to be found in order to do 
justice between the parties concerned. It 
is a case where the interests of the con- 


signees who have & defieienoy come into 
conflict with the interests of the con- 
signees who have an excess, as is well 


shown by the dilemma from which in hig 
eross-examination the Manager of Donald 
Graham & Co., Mr. Stevenson, could find no 
way out. Thus I think it is clearly a case where 
recourse must be bad to the prinoiple of pro- 
portion already mentioned. This principle is 
recognized by the English Common Law in the 
authorities to which reference is made in the 
case of Sanderman v. Tyzack and Branfoot 
Steamship Oo. (6) and also in India by the pro. 
visions of section 155 of the Contract Act ia 
regard to the bailor mixing his goods with 
those of the bailee. Ssrutton in his book 
on Charter Parties and Bills of Lading, 
"th stdition at pages 275 and 276, also 
advocates the application of this principle 
to eases where bales have been lost and 
some of the other bales, which arrive safely, 
are unidentifiable. I think, therefore, that 
it is the proper principle to follow in the 
present case, And though there is no 
express provision of law regarding it, the 
Court can rightly have recourse to it as 
a principle of “justices, equity and good 


conseience". Probably it would be more 
satisfactory if the question were decided 
by the Chamber of Comnuieree who might 
perhaps make a more workable rule, but 
as the question bas to be desided by this 
Court, there is no alternative but to follow 
the most equitable rule that appears avail- 
able. In this case we have as the main 
factors. that the plaintiffs were entitled 
to 16,900 bags out of the 17,059 bags 
that arrived bearing their marks, and in 
ihe distribution of the 16,040 sound, 772 
eut and torn and 277 burst bags bear- 
ing those marks, I think thab tbey were 
entitled to or bound to receive the quan- 
tities of such bags obtained by multiplying 
those figures by the proportion 16,$00 
over 17,089. On this proportion the amount 
of sound bags to «hich they were entitled 
was only 15,862 as against the 15,936 
actually taken by them, the amount of 
eut and torn bags was 768 as against 
739 actually taken and the amonnt of burst 
bags they could equitably be made to take 
was 275. Accordingly I hold that they 
were not justified in refusing to accept 
delivery of the 125 bags offered to them 
by the defendants, in addition to the 100 
burst bags they had already taken. 

The 4th issue is, can the suit lie as 
framed? This abjection is based on the 
statement in Article 399 at page 291 of 
Halabury’s Laws of England, Volume 26, as to 
the measure of damages ina case where the 
goods are delivered in a damaged  con- 
dition. 

No doubt, as the plaintiffs were not 
justified in insisting on the delivery 
of sound bags under their Bills of Lading 
and delivery orders, they should have 
accepted the burst bags, and sned for 
damages calculated in the manner referred 
to; but I know of no authority for saying 
that their omission to do so would prevent 
the suit lying. And in view of the sub- 
sequent sale of the 125 bags, this issue 
loses all real importance. I answer it in the 
affirmative. A 

The 5th issue, whether the plaintiffs 
are entitled to interest, goes out in view 
of the finding that they were not justified 
in refusing the bags and so are not entitled 
to any damages, Nor have they shown 
that they were entitled to claim interest 
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under the Interest Act of 1839 even if 
damages had been awarded, 

On the 6th issue, L hold that the plaint- 
iffs are entitled to no relief, except to 
take the amount of Rs. 1,991-10-9 deposited 
in Court. Some question was raised in 
the course of the trial in regard to the 
charges of thè Port Trust which have been 
deducted from the Rs. 2,%52-1-11 realised 
by the sale, as shown in Exhibits 69 and 
94; but no specific issne was raised on this 
point, and nó sufficient reason has been 
adduced for saying that the charges are 
nob justified or in accordance with the usual 
and authorized scale. 

As to costs I see no reason to depart 
from the ordinary rule and plaintiffs must 
bear the costs of both the defendants. There 
is no sufficient ground to allow the Port 
Trust special costs as between solicitor and 
client. The English rule relied on by Mr. 
Elphinston is one based on the provisions 
of a Statute and has no application in India, 
cf. Ganesh Mahadev v. Narayan Bulshet (7). 

The decree of the Court is, therefore, that 
the plaintiffs should be allowed to take 
the amount deposited in Court, but that 
their suitis otherwise dismissed with coats. 

Suit dismissed, 

(7) 4 Bom. L, R. 109. 
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EKRADESWAR SINGH—JUDGMENT-DEBTOR 
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VEFSUS 

Maharaja 818 RAMESHWAR SINGH 

BAHADUR— DROREE-BOLDER— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Ari. 182— 
“Incapable of execution," . meaning of ~ Decree directing 
execution by sale of property in hands of defendant — 
Property not $n. possession of defendant —Ltmitation. 

Plaintiff :btained a decree against defendant in 
1906, which directed the decretal amount to be 
realised by sale of the estate left by in the hands of 
the defendant The defendant was at the time of the 
passing of the decree contesting the possession of 
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~s estate with the latter's widow and a decree was 
made in his favour by the Trial Court. The High 
Court set aside the decree in defendant’s favour, 
but the decree of the High Court was in its turn 
set aside by the Privy Council and defendant was 
awarded possession of J.’s estate. Plaintiff applied 
for execution of his decree against the defendant in 
1914, alleging thatinasmuch ds the latter’s right to 
possession of J’s estate was not finally decided till 
the date of the Privy Council’s order, the decrec 
had remained incapable of execution till that 
date: f 

Held, that the plaintiff should have applied for 
execution of his decree immediately the possession 
of J’s estate was decreed to the defendant by the 
Trial Court or he should have applied for execution 
both against the defendant and J.’s widow and that 
he having failed to take either of these courses, the 
execntion of the decree was barred by limitation 
under Article 182 of the Limitation Act. (p. 669, 
cols. 1 & 2.] 

The expression “incapable of exocution" meansthat 
there must be some inherent defect in the decree 
itself which makes it incapable of execution and 
if there is no such defect, the decree itself cannot be 
held to be incapable of execution. [p. 669, col. 1.] 

Appeal from an order of the Sub-Judge, 
Bhagalpur, dated the 19th January 1916. 

Messrs. P. R. Dass, N OC. Roy ard Naresh 
Chandra Sinha, for the Appellant. 

Messrs. Pugh, Purnendu Narayan Sinha 


and Murari Prasad, for the Respondent. 


JUDGMENT. 

SHAREUDDIN, J.— This is an appeal against 
the order of the Subordinate Judge of Bhagal- 
pore, dated the 19th January: 1916, allow. 
ing the execution of adesrea to proceed. The 
judgment-debtor  Ekradeswar. Singh - has 
preferred this appeal against that order.. 

In order to understand the grounds urged, 
it is necessary to state some antecedent facts, 
and those facts are as follows:— 

The grandfatherof the present Maharaja of 
Darbhanga had granted certain properties to 
his youngest son Netradeswar Singh, in 
accordance with the family custom by which 
a portion of the estate is given to the junior 
members of the family for maintenance, 
subject tothe condition that the grantee 
should regularly pay the Government revenue 
and cesses due from the portion of the estate 
granted, to the Raj treasury. These grants 
are known as babuana grants. ! 

Netradeswar Singh died leaving two sons, 
Ekradeswar and Janeswar. These two sons 
jointly succeeded to the babuana properties, 
but subsequently separated each taking one- 
half of the babuana property granted to 
Netradeswar, : ` 
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Janeswar died without any issue, leaviug 
his widow Janeswari behind him. On the 
death of Janeswar his brother Ekradeswar, 
the present appellant, claimed his brother’s 
share according to tbe family custom. 

It appears that a suit was brought by the 
Darbhanga Raj, the opposite party, against 
Janeswar for the realization of the quota of 
the Government revenue payable by Janeswar. 
It was during the pendenoy of this suit that 
Janeswar died and on the death of Janes- 
war the petitioner Ekradeswar was madea 
defendant in that suit in the place of his 
deceased brother on the petition of the Raj 
and the suit was ultimately decreed against 
Ekradeswar. It appears that from this 
decree there was no appeal and the deoretal 
order, dated the 27th July "1906, was as 
follows:— m 

“The decretal amount is to berealised by sale 
of the estate left by Janeswar Singh in the 
hands of the defendant. This will not enable 
the plaintiff (Raj) to make any portion of 
the estate of Janeswar in the hands of 
any person other than the defendant 
(Ek&radeswar) Hable for the decree.” 

The first execution (Execution Case No. 14 
of 1907) of this decree was taken ont in 1907 
and the properties left by Janeswar, whieh 
happened to be at the time in the hands of 
his widow, were followed. But inasmuch 
‘as in accordance with the terms of the decree 
properties of Janeswar in the hands of his 
widow sould not be followed, on the objec- 
tion of the widow the execution was refused 
on the 5th December 1947. 

The next execution (Execution Case No. 7 
of 1908) was taken out on the 25th January 
1908, and in this execation a portion of 
Ekradeswar’s own half share was followed. 
He objected on the ground that he was nct at 
that time in possession of any portion of his 
deceased brother’s share. This obiection was 
allowed and the application was dismissed 
on the 28th January 1909. 


The present execution petition was filed by 
the decree holder (the Raj Darbhanga) on 
the 11th December 1914 but registered on the 
22nd December, and init the estate of 
Janeswar, in the hands of petitioner Ekrades- 
war, was sought to be followed as directed 
in the original decree of the 27th July 19C6. 
Onthe filing of this execution petition Ekrades- 
war objected and alleged that the deoreo was 


INDIAN OASES. 


607 


barred by limitation, and that there was no 
notice under Order XXI, rule 22, tivi] Proce- 
dure Code, and it was urged by the appellant 
that inasmuch as the present application was 
made long after the expiry of three years 
from the date of the decree, the application 
was barred, and he further contended that 
if the two previous exeoution petitions be 
treated as proper petitions, the present appli- 
eation was barred, having been made more 
than three years after the dismissal of 
the second petition. 

The Rai contended that inasmuch as the 
decree was incapable of execution before 
January 1915, and that it became capable 
of execution on and after that date, the 
application was within time. 

The Subordinate Judge, however, relyingon 
Mahamaya Prasad. Singh v. Abdul Hamid (1), 
Abdul Rohaman v. Matiyar Rahaman(2), Ashraf. 
uddin Ahmed v. Bepin Behari Mullick (3), and 
Narhar Raghunath Naphad v. Krishnaji Govind 
Nadgavand? (4), ordered the execution to 
proceed. holding that the execution was not 
barred, . 

The appellant now appeals to this Court 
against that order, and on his behalf it is 
contended that the application for execution 
was barred and that the lower Court erred 
in holding tbat the decree was not fit for 
execution antil January 1915. 

I think at this stage it is necessary to state 
another fact which is this; after the death of 
Janeswar Singh a dispute arose between 
Janeswari his widow and Hkradeawar his 
surviving brother, and that dispute oplmi- 
nated ina suit between the parties and 
Ekradeswar succeeded in the first Court; bnt 
on an appeal to the Celeutta High Court 
by the widow, the judgment and deoree of 
that Court was set aside and the appeal was 
decreed in favour of Janeswari the widow, 
whereupon  Ekradeswar appealed to His 
Majesty in Council and the judgment of the 
High Court of Caleutta was set aside and 
Ekradeswar was held as the rightful man to 
succeed to the estate of his deceased brother 
Janeswar and the present petition for execu- 
tion was made after the decree granted tc 
Ekradeswar. 


(1) 21 Ind. Cas. 615; 18 C, W. N. 266. 

(2) 30 C, 425. : 

(3) 30 0, 407. 

(4) 15 Ind. Cas, 822; 36 B. 368; 14 Bom, L. R, 381. 


D 


668 
GERADES-TAR SINGH t, RAMESHWAR SINGH, 


On behalf of the decree-holder it is con- 
tended that inasmueh as the deeree of the 


. 27th July 1906 directed that Janeswar’s 


' Janeswar 


estate in the hands of Ekradeswar should be 
followed and that Hkradeswar’s right to 
possession of the estate of his brother was 
established after the decree of the Privy 
Council, the deoree-holder was incapable to 
execute his decree against the estate of 
before Ekradeswar's right to 
possess was established by the Privy t ouncil, 
and that, therefore, the decree became cap- 
able of execution only after the Privy Council 
decree, and hence the present application for 
execution is in time. 

It may be stated here that it was conceded 
at the Bar that among thé reported cases there 
ig none which ison all fours with the facts of 
the present case and that the present case is a 
oase of first impression, but stil many 
reported cases were referred to during the 
course of the argument. 

I should like first of all to deal with three 
reported cases referred to and relied upon 
by the lower Court. 

The first is the case of Mahamaya Prasad 
Singh v. Abdul Hamed (1). 

In this cage it was held that an application 
for execution of a deeree for rent, which 
was originally incapable of execution, is not 
barred by limitation although presented more 
than three years after the date of the decree 
but within three years from the date of 
amendment of the decree. In this case 
the decree did not specify the relief 
granted; on application the decree was 
amended on a certain date and execution 
was applied for within three years .after 
the amendment. 


The next case relied upon is tbe case 
of Ashrafuddin Ahmed v. Bepin Behari Mullick’ 
(3), This case is also distinguishable. It 
was held that the application for execu- 
tion was not barred because it was made 
on continuation of tbe previous appli- 
cation, and also > because it was made 
withjn three years of the time, when the 
deoree-holder became entitled to ask the 
Court to revive his former application by 
reason of the insolvency proceedings having 
been brought to an end by the discharge 
of the Receiver. ln this case i$ appears 
that the decree directed that “the plaintiffs 
shall not be able to take cat exseution 
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of deeree until the disposal of the petition 
for insolvency made by defendants before 
the District Judge." In this reported care 
it is clear that the exeention of the deoree 
was made dependent upon the happening 
of a certain event. 

The third case relied upon by the lower 
Court is the case of Narhar Raghunath Naphad 
v. Krishnaji Govind Nadgarand? (4). In this 
case the reliefs granted by the decree were 
four-fold, and the 4th relief granted was “that 
if there should be any deficit or any 
just or legal obstruction of whatever nature 
of the mortgaged property being sold, thé 
plaintiffs were entitled to recover the defi- 
giency in respect of the cash allowance 
from the. defendanis personally and from 
their other properties.” In accordance with 
the terms of the 4th relief the plaintiffs 
proceeded to recover the balance by en- 
forcingt&he personal remedy against the defend- 
ants. The lower, Court rejected the application 
on the ground that it was barred under 
the: provisions of section 48 of the- Civil 
Procedure Code. On appeal to the High 
Court it was beld that the decree having 
become for the first time capable of exe- 
eution in 1908 in respect of the personal 
remedy, the deoree-hplder could not till 
that period of time make any application 
for exeeution because till then there was 
no decree ripe for execution so far as 
the personal remedy was concerned, 


Reliance was placed by the lower ,Court 
on the above three reported cases but it 
is elear from the facts reported in those 
cases that on the face of them the decrees 
were incapable of execution and hence, if 
was held that they became capable of exe- 
eution after amendment of the decree or 
after the happening of a certain event. 

There are, however, other reported cases 
relied upon by the respondents and I find 
the facts of those cases are also distingu- 
ishable from the facts of the present case. 
It is enough to say that the facts of. the 
present case are of a nature which had 
never been in dispute in avy of the previous 
reported cases. 


It is clear from the observations made 
above that in the dispute between Ekra- 
deswar and Janeswari the first Court gave 
a deeree to Ekradedwar, This was the 
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time when the Raj could have executed 
its decree of the 27th July 1906 against 
the estate of Janeswar which was decreed 
to Ekradeswar by the first Court. The 
decree holder failed to do that and proceed- 
ed to execute the decree against the pro- 
perties of Janeswar in the hands of his 
widow in accordance with the Calcutta 
High Court decree which ultimately was 
set aside by the Privy Council. 


The point really for determination is, 
what is the meaning of the expression “incap- 
able of execution.” I take it to mean that 
there must be some inherent defect in the 
decree itself, which makes it incapable of 
execution and, if there is no such defect, 
the decree itself cannot be held to be incap- 
able of execution. 


In the present case there was no such 
inherent defect in the decree itself, but it 
could not be executed in accordance with 
the terms of the decree against the estate 
of Janeswar in. the hands of any person 
other than Ekradeswar. 


Ekradeswar was according to Hindu Law 
a rightful reversioner of his brother Janes- 
war and when the Calcutta High Court 
held that the widow Janeswari was entitled 
to possession, it was open to Hkradeswar 
not to appeal to the Privy Connsil butto 
wait for the death of Janeswari, because 
after the happening of that event be was 
entitled to possession of his brother’s estate. 
It is possible that the widow may have 

lived toaripe good old age and it is a 
' question as to whether the decree would 
be executable after the death of the widow, 
supposing she were to die thirty or forty years 
after the decree 

In the above circumstances 
inclined to stretch the law in favour of 
the decree-holder and JI, therefore, hold 
that inasmuch as he could have execut- 
ed the decree when in the snit between 
Hkradeswar and Janeswari the former was 
successful, the decree-holder missed his 
opportunity then. He could also have pro- 
ceeded jointly against Ekradeswar and Janes- 
wari and that he also failed to do. 

In the above cirenmstances I hold that 
the present application is barred by limita- 
tion and that he (decree-holder) cannot 
proceed against the estate of Janeswar now, 


I am not 
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after so many years after the passing of 
the decree. The appeal is, therefore, decreed 
with costs and the order of the lower Court 
is set aside. We assess the cost at five 
gold mohurs. 


Roz, J.—The facts of this case have 
been clearly stated by my learned brother, | 
I coneur in the order which he proposes to 
make. I would only add that iv 1s clear 
from the papers on the record that the 
decree holder was given ample opportunity 
to make Musammat Janeswari Buhuasin a 
party to his suit, He deliberately for pur- 
poses of his own refused to do so; had he 
made both Ekradeswar and Janeswart par- 
ties to this suit, he would have obtained a 
decree which he could h&ve.executed im- 
mediately against the eState of Janeswar, 
The case is clearly not One in wbich the 
law should be stretched in his favour. I 
do not consider it necesSAry to discuss in 
detail the line of decision in the cases, 
quoted in the judgment of my learned 
brother. Prima facie, article 182 of the 
Schedule to Act IX of 1908 applies to 
all decrees not provided for by Article 183 
or by section 48 of the Code of Civil Pro. 
cedure, and the sole question before us should 
be whether the decree now Under execution, 
The only’ 
cases for which special proytsion is made 
by section 48 are @ases in which the decree 
is one granting an injunction: cases in 
which the decree contemplates payment at 
a certain date and cases in which the 
judgment.debtor has by force or fraud 
prevented ihe execution of the decree. The 
decree before us does not contemplate pay- 
ment at a certain date. It cannot be said 
that the judgment-debtor  Ekradeswar 
Singh has been guilty of any fraud. The 
failure of the decree-holder to execute his 


.decree against him has been due solely to 


his own default. He might, immediately 
the decree in Ekradeswar's favour was made 
in the litigation between him and dà usammat 
Janeswari, have applied for execution of his 
own decree. He would doubtless have been 
promptly stopped by an injunction from 
putting up of the property to sale, until 
the question of the succession had finally 
been determined. In that case Artiele 15 
(1) of the Limitation Act would have saved 
limitation, : ap. . - 
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I agree that the appeal should be decreed 
and the application of the decree-holder 


dismissed as barred by limitation. 
Appeal allowed, 


ALLAHABAD HIGH COURT. 

Lerrers PATENT APPEAL No. 114 or 1916. 

' July 19, 1917. 
Present:— Justice Sir P. C. Banerjee, KT., and 

Mr. Justice Ry ves. 
CHIRANJI LAL AND orH&ks— DEFENDANTS— 
APPELLaNTS 
versus 
GANGA RAM: AND ANOTBE&-- PLAINTIFFS — 
RESPONDENTS. 

Hindu Law- Joint family— Alienation by manager 
— Necessity — Sale in exchange for mortgage. 

The manager of a joint Hindu family sold a house 
belonging to the family and obtained in return a 
usufructuary mortgage over æ shop. Some of the 


exeoutants of the mortgage were minors. 
sued to set aside the sale on the ground that there 


was no legal necessity for it: í 

Held, thut the mortgage could not necessarily 
be deemed to be a benefit to the family, and that 
* the sale was, therefore, without necessity and liable 


to be set aside. [p 671 col. 1.) 
Appeal, under section 10 of the Letters 


Patent, from a judgment of Mr. Justice 
Rafique, dated 18th July 1916. . 
FACTS appear from the following judg- 
ment of. f f 
RariquE, J.—This appeal arises out of a suit 
brought by the plaintiffs-respondents for 
the recovery of possession of a house by 
cancellation of a sale:deed of the 18th of 
March 1914. lt appears that the father 
of the’ plaintiffs respondents executed the 
sale-deed of i8th of March 19.4 in respect 
of the house in suit in favour of the de- 
fendants-appellants for Rs. 200. Ifis ad. 
mitted that the plaintiffs and their father 
form a joint and undivided Hindu family 
and that the house in question is ancestral. 
The plaintiffs stated jin their -plaint that 


|OENDIAN OABSKS, 


His sons, 


(1917 


the sale was made without any legal neces- 
sity and was not, therefore, binding upon 
them. One of the pleas taken in defence 
was that the house was sold by the father 
of the plaintiffs for the benefit of the 
family, inasmuch as the house itself brought 
no ineome and was of nc use while in 
exchange for the price of the house the 
vendor was given a mortgage on a shop. 
The learned Munsif in whose Court the 
suit was filed dismissed the claim. He was 
of opinion that the house in suit was of 
no value to the plaintiffs-respondents as it 
was surropnded by the houses of defendants 
and that in consideration for the sale a 
mortgage on a shop was given which was 
more beneficial to the family. He was fur- 
ther of opinion that such a transaction, in 
addition to being beneficial to the family, 
fell under the definition of legal necessity. 
The learned District: Judge reversed the 
decree of the first Court in appeal. The 
defendants have come here in second appeal. 
They repeat the arguments contained in the 
judgment of the first Court in support of 
the validity of the sale. I fail to see how 
the sale in suit can be described to have 
been made for legal necessity simply because 
in exchange of the sale the vendor got a 
mortgage on a property that does yield or 
might gield income. The fact that the 
transaction is more beneficial to the family 
would not help the appellants. A . Hindu 
father has the power of alienation in respeot 
of joint ancestral property only in case of 
legal necessity. No such necessity has been 
proved inthe present case. The appeal fails 
and is dismissed with costs, . 

Mr. S. A. Racof, for the Appellants, 

Mr. Gokul Prasad, for the Respondents, 

JUDGMENT.—Gulzari Lal, the father of 
ihe plaintiffs-respondents, having executed 
a sale.deed in favour of Chiranji Lal, Gopal 
Das, Sheo Charan Lal and Mohan Lal, 
appellants, the suit'out of which this appeal 
has arisen was brought by the plaintiffs 
for recovery of possession of the property 
comprised in the sale, cn the ground that 
the property was joint family property and 
that there was no family necessity for 
selling it, The Court of first instance dis- 
missed the claim. The lower Appellate 
Court reversed the decree of that Court 
and made a decree in the plaintiffs’ favour 
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but provided in the decree that any improve- 
ments and additional  eonstruetions whieh 
the defendants purchasers may have made 
in respect of the property sold, may be 
removed by them within a time fixed, pro- 
vided that the house was left in the same 
condition in which it was before the im- 
provements were made. Upon appeal to 
this Court the decree of the Court below 
was maintained by a learned Judge. Hense 
this appeal under the Letters Patent. The 
main contention on behalf of the appel- 
lants is that the family has benefited by 
the sale, inasmuch as in lieu of the amount 
of consideration for the sale a mortgage 
has been granted by the defendants to 
Gulzari Lal, the father of the plaintiffs, 
tbat the house sold was almost useless to 
the family, and that this mortgage, which 
is & usufructuary mortgage of a shop, is 
beneficial to the family. It appears that 
the sale was for a consideration of Rs. 200, 
but instead of the amount of the considera- 
tion being paid down, the vendees execut- 
ed a wiortgage-deed of a shop under which 
the vendor was to take possession. Wedo 
not think that the mere fact of a mortgage 
having been executed which would enable 
the vendor, the father of the plaintiffs, to 
remain in possession of the mortgaged shop 
aud enjoy the usufruct, can necessarily be 
deemed to be a benefit to the family. We 
find that the mortgage was made not only 
on behalf of adult persons but also on be- 
half of two minors. There may be consider- 
able difficulty hereafter as to the validity 
of this mortgage, and in all probability 
disputes may be raised by the minors on 


attaining majority. So that instead of the: 


mortgage being beneficial to the family, it 
might prove a source of loss and trouble 
to them. If the father of the plaintiffs had 
purchased for the family property of equal 
value with the proceeds of the property 
sold, that might have been a different 
matter, But that is not the case here. 
The lower Appellate Court was, therefore, in 
our opinion. right in holding that the mort- 
gage, which was theconsideration for the 
sale, was not beneficial to the joint family, 
and that, therefore, the sale was without 
family necessity and was void as against 
the plaintiffs. Of course the consideration 
for the sale having failed, the ^ mortgage 
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“would be ineffectual and the mortgagors 
would be entitled to take back the mort- 
gaged property if they have delivered pos- 
session of it. In the decree of the learned 
Judge of the lower Appellate Court it was 
provided, as we have said above, that if 
any constructions had been made in the 
house sold, the defendants would be at 
liberty to remove the materials put hy 
them in the house. We think this would 
be impossible if the house was to be left 
in the condition in which it originally was, 
and, therefore, the best course would be to 
decree to the plaintiffs possession of the 
house with the improvements, as it stands, 
and to direct that the parties should bear 
their own costs of the whole litigation 
tbroughout. We accordingly vary the decree 
of the lower Appellate Court to this extent, 
that we strike out that portion of the 
decree which directs the appellants to re- 
move the improvements which have been 
made and the materialy which they have 
put in the house. In other respects, save 
as to costs, we affirm the decree of the 
Court below. With regard tothe costs we 
direct that the parties do abide their own 
costs in all Courts. 


Decree varied, 


MADRAS HIGH COURT, 
APPEALS AGAINST APPELLATE ORrDERS Nos. 23 
AND 24 or 1917, 

September 17, 1917. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Oldfield. 

DOORVAS SESHADRI IYER— 

PETITIONER—-APPELLANT =" 
i versus 

ANANTHAYEE AND OTHERS— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. 1, Art, 182 (5). — 
Execution—Attachment Application to Court which 
ceased to exercise jurisdiction over property, whether 
application ‘in accordance with law’—Jurisdiction— 
Fortior returned and not represented, whether pending 
PEON, 
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Where properties whioh are sought to be attached 
in execution of a decree have been transferred to 
the jurisdiction of another Court, it is that Court 
that is competent to entertain all applications for 
execution, and not the Court within whose juris- 
diction the properties originally were and which 
passed the deoree. 

Subbiah Naicker v. Ramanathan Chettiar, 22 Tnd. 
Cas 899; 37 M. 462: 26 M. L J 189: (1914) M W. 
N. 203; 1L. W. 251;. Penugonda Rattam v Korasika 
Thatha, 25 Ind. Cas 237: 81 M L.J 90 20 M. L.T, 
327; Vadivelw: Pillai v Maruda Pillai, 26 Ind Cas. 
418 and Parthasaradht Appa Rao v. Maka Venkatadvi 
Appa Rao, 27 Ind. Cas. 88; (1914) M. W. N. 896, 
followed. 

A petition for execution which has been returned 
and notre presented cannot be deemed to he a 
pending application for the purpose of saving 
limitation. 


Appeal against the Appellate Order of 
the District Court of Madura, in Appeal 
Suits Nos. 19 and 20 of 1916, preferred 
against that of the Court of the Principal 
District Munsif of Madura, in Execution 
Appeals Nos. 387 aod 386 of 1 15, in 
Original Suits Nos. 572 and 571 of 1915 
respeotively. 


Mr. C. V. Ananthakrishna Aiyar, for the 
- Petitioner. 

Mr. T. Narasimha Adyangar, for ihe Re- 
_spondents. Be : 


JUDGMENT.—The question for decision 
was whether tlie petition dated 2rd April 
1912 which was presented to the Madura 
Court, was .in accordance with the law so 
as to save limitation The jurisdiction 
over the properties had been transferred 
before the date of the application from 
the Madura Court to the Melur Court. We 
have a recent ruling of this Court reported 
as Subbiah Naicker v. Ramanathan Chettiar 
(1), which concludes the pni. . That decision 
has been followed in sever»l other decisions 
of this Court.  Penugowda. haltam v. Korasika 
Thatha (2), Vadivelu Pillai v. Maruda | Pilio? 
(3), Parthasaradhi Appa Ruo v. Maka Venkata- 
dri Appa Rao (4). It may be taken to be settled 
that when the properties with respect to 


- (1) 22 Tnd. Cas. 899; 87 M. 462; 26 M. L.J. 189; 
(1914). M. W.N 205; I L. W. 261. s 
(2) 35 Ind. Cas. 237; 31 M. L. J. 90; 20 M. L. T. 
827. 
(3) 26 Ind. Cas. 413. 
-(4):27 Ind, Cas. 88; (1914) M. W. N. 896, 
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which execution is sought have been trans- 


ferred to the jurisdiction of another Court, 
it is that Court that is competent to entertain 
all applieations for execution, and not the 
Court within whose jurisdiction the properties 


originally were and which had passed the 


decree. 

Another point was raised by the learned 
Pleader for the appellant that the order of the 
3rd May 1912 passed by the Madura Court, 
to the effect that the application was to be 
sent for execution, has the effect of res judicata 
inasmuch as it was acquiesced in by the 
other side. The order was passed in” the 
absence of the respondents and the question 
of acquiescence was not raised before any 
of the lower Courts. We think that it ig 
too late to raise it now. 

It was also suggested that Execution Peti- 
tion No. 118 of 1912 Sled in the Court 
of Melur on the 21st November 1911 might be 
still deemed to be pending, but it is im- 
possible to assume any such thing inas- 
much as the petition was returned by that 


` Court and it was afterwards presented to 
another Court and proseeded with there. ` 
In the result the appeal is dismissed 


with costs. The memorandum of objections 
is also dismissed with costs 
Appeal against Appellate Order No. 24 of 
1917 follows and is dismissed with costs. i 
Appeals dismissed; 
Memo. of objections dismissed. 


$ 
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ANNADA CHARAN DATTA t. MOHIM CHANDBA GUHA. 


. CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Decres No. 2454 
or 1915. ,. 
April 27, 1917. 

Present; —Mr. Justice N. R. ‘Chatterjea 

A and Mr. Justice Smither. 

. ANNADA CHARAN DATTA— DEFENDANT 
— APPELLANT 
versus 
MOHIM CHANDRA GUHA—Ftatntirr 
— RESPONDENT. ` 

Transfer of Property Act (IV of 1882), s. 111— 
‘Landlord and tenant—Permanent tenure—Disclaimer 
of landlord's title—Forfeiture. 

A lease notwithstanding thatit is permanent is 
liable to forfeiture under the provisions of the 
“Transfer of Property Act, if the tenant denjes the 
title of the landlord, [p. 673, col. 1.] 

To constitute a disclaimer there must be a 
renunciation by the lessee of his character as tenant 
by setting up a title in a third person or by claiming 
title in himself. [p. 673, col. 2.] 

Appeal against the decree of the Dis- 
triob Judge, ‘Chittagong, dated the Ist 
June 1915; affirming that of the Munsif, Ist 
Court, Chittagong, dated the 23rd June 1914, 

Babus Joges Chunder Roy and Dhirendra Lal 
Kastgir, for the Appellant. 

Babus Satish Chunder Ghose and Ram Dayal 
De, for the Respondent. 

JUDGMENT.—Two questions have been 
raised in this case: the first ia whether 
there was a forfeiture of the defendant’s 
tenancy by reason of certain statements 
made by him in a previous suit, and, 
secondly, whether there can be a forfeiture 
of a permanent tenure on the ground of 
disclaimer of the landlord’s title. 

Taking the second question first, we do 
not see any reason why a permanent tenure 
should not be .determined by forfeiture. 
Section 111 of the Transfer of Property 
Act lays down that a lease of immoveable 
property determines in case the lessee 
renounces his character as such by setting 
up a title in a third person or by claiming 
title in himself; and the lessor does some act 
showing his intention to deterwine the lease. 
. The question was raised in the case of 
Kally Dass Ahiri v. Monmohimt Dassee (1), 


and it was held that a lease notwith- 
standing that it is permanent is 
liable to forfeiture under the provisions 


if tbe 
landlord. 


of the, Transfer of.Properiy Act, 
tenant denies the title of the 


This case is referred to with approval by the : 


Š (1) 24 0, 440; 16. W. N. 821;-12 Ind. Deo. (XN. s) 
el, 
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Judicial Committee in the case of Abhiram 
Goswami v. Shyama Charan Nandi (2). ln 
dealing with the argument that a mokarari 
lease is tantamount to a conveyance in fee 
simple, their Lordships’ referred to the 
distinction between the two transactions, “well 
pointed out” by Jenkins, J., in hisjudgment in 
Kally Daes’s case (1), and observed as follows: 
46 

Because at the present day," says 
the learned Judge, “a conveyance ‘in fee 
simple leaves nothing in the grantor, 
“ib does not follow that a lease in perpetuity 
here has any such result. The law of 
this country does undoubtedly allow of a 
lease in perpetuity...... A man who, being 
owner of land, grants a lease in perpetuity 
carves a subordinate interest out of his 
own, and does not annihilate his own 
interest. This result is to be inferred by 
the use of the word lease, which implies 
an interest still remaining in the lessor. He 
- held, therefore, that, whether the Trans- 
-fer of Property Act applied or not, such 
a lease is forfeitable, notwithstanding that 
‘jt is permanent. In this opinion their 
Lordships concur.” There could thus be a 
forfeiture of a tenancy although it was a 
permanent tenure. 

As regards the first question, it is con- 
tended before us that the statements made 
do not really amount. to a disclaimer of 
the plaintiff's title, "To constitute a dis- 
claimer, it must be the renunciation by a 
party of his character as tenant by setting 
up a title in a third person or by claiming 
title in himself. In the present onse, it 
appears that the defendant, in his deposition 
in the suit for injunetion for restraining 
him from transferring the property in 
dispute, stated : "I had tamadi right to the 
disputed land. Then Mansur Ali granted 
patta on behalf of the heirs of Duzruk 
Ali...... I did not pay rent to anybody 
for the land in question......The plaintiff 
;did never get any rent from me......Iam 
‘not a tenant of the plaintiff in respect 
of the disputed basha land. I have said 
that the plaintiff has no right to the baska 
land. I cannot say what right the plaint- 
if has got now. J never paid rent to the 
heirs of Buzrak Ali. I only took a bandobast, 
I am not willing: to pay rent to them as 


_ (2) Ind. Cas, 449; 100, D. J. 284 36 C. 10036 A. 
L. J. 857; 11 Bom. L. R.. 1234; 36 L Ar 148; 140, W, 
58.119 M, LI. 530 (P, C.), D 
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J have a. tamadi right to the land in .quea- 


"tin." 

It appears to us, on reading all the state: 
ments together, that they were not merely 
' to the effect that he did not know, what 
; the plaintiff's rights were but that . there 
„was a clear assertion of the defendant's 
adverse title to the land. He: starts with 
“the statement that he had a tamadi right 
‘to the disputed land, and that afterwards 
“Mansur Ali granted him a patta notwithstand- 
‘ing whigh he rever paid any: rent to 
.anybody; and eonoludes ,by saying that he 
was not willing to pay rent because he had 
„a tamadi right to the land. These state- 
“ments ‘have been taken by the Courts below 
‘to be an assertion of an adverse title so 
‘far as-the proprietary right is concerned, 
‘and not merely an assertion .of adyore 
, possession to a limited interest. We tbink 
‘that the Courts below are right in the 
view. they have taken of the statements. 
‘We are accordingly of opinion that. there 
‘was a forfeiture of the tenancy. 

The appeal accordingly fails and must be 
dismissed witht costs, 

- Appeal demised. 





j - MADRAS HIGH COURT. 
." ORIGINAL SIDE Arrear No. 10 or 1917. 
: July 16, 1917. 
Prent :—Sir John Wallis, Km, Chief Justice, 
'and Mr. Justice Oldfeld. uds 
Maessks, HUSON anp ROBINSON, 
, Tas SECRETARIES.ron THE 
' THODAPUZHA RUBBER Oo., Ltp.-— 
APPELLANTS— PETITIONERS 
versts 
. REGISTRAR AND ASSISTANT 
REGISTRAR or JOINT STOCK 
COMPANIES, MADRAS—Responpents. 
: Companies Act (FII of 1913), s. 104 (1) (b)— 
“Debenture deed, construction of —Sur vender of debenture 
— Allotment of. fully paid-up share in exchange, whether 
allotment “as fully paid-up otherwise than in cash.” 
., The debenture deed of a Company provided as 
follows: “The registered holder hereof shall, while 
the same remains in force and upon giving pre- 
vious notice in writing, be entitled to surrender 
ihisdóbenture and receive in consideration thereof 
one fully paid ordinary share of Rs. 100 of the 
Company, part of or ranking pari passu with the 
ordinary shares of the original capital. Upon the 


surrender of this debenture under this condition ' 


the holder will not be entitled to proportionate 
interest thereon and the ordinary share so allotted in 


exchange shall rank for dividend from and after the: 


half year in which the registration is made:” 


Heli, that an allotment by the Company under 
the deed of a fully paid-up share to a debenture- 
holder in exchange ‘for his debenture was an allotment 
of a share ‘as fully paid-up otherwise thanin cash’ 
within the meaning of section 104 (1) (b) of the 
Companies Act. (p. 674, col. 2; p. 675, col. 1.] 

Spargo's case, Harmony ond Montague Tin and 
Copper Mining Co., In re, (1818) 8 Oh. 407; 42 L. J, Oh. 
488; 28 L. T. 158; 21 W. R. 306, distinguished, 


Appeal from the judgment of Mr. 
Justice Coutts Trotter, in the Ordinary 
Original Jurisdiction of the High Court, in 
the matter of the claim of Thodapuzha 
Rubber Company, Ltd., and of Messrs. Huson 
and Robinson, the Secretaries, to file a return 
allotment of shares under clause l (a) of 
section 104 of the Indian Companies Act, 1913. 

Mr. D. Chamier, instructed by Messrs. 
‘King and Partridge, for the Appellants. 

The Hon'ble Mr. S. Srinivasa Aiyangar 
(Advocate- General), instructed by Mr. Henry 
Brightwell, for the Respondents, 

JUDGMENT. 


Warts, C, J.— This isan appeal from the 
decision of Mr. Justice Coutts Trotter that an 
allotment by the appellant Company of a 


fully paid up share to a debenture-holder in 


exchange for his debenture pursuant toa 
condition in the debenture is an allotment 
of a share “as fully paid ap otherwise than in 
cash” within the meaning of section 104 (1) 
(b) of the Indian Companies Act, 1913. The 
debenture-deed provides, ' "theregistered holder 
héreof shall while the same remains in 
force and upon giving previous notice in 
writing, be entitled to surrender this deben- 
ture and receive in consideration thereof one 
fully paid ordinary share of Rs. 100 of the 
Company, part of or ranking pari passu with 
theordinary shares of the original capital. 
Upon the surrender of this debenture under 
this condition the holder will not be erititled 
to proportionate interest thereon and the 
ordinary share so allotted in exchange shall 
rank for dividend from and after the half 
year in which the registration is made." I 
agree entirely with the learned Judge in 
holding that the share allotted in these 
circumstances was allotted as fully paid up 
otherwise than in cash and therefore camo 
within the provisions of section 104 (1) (b) of 
the Act. 


It has been argued before us that, because 
the debenture-holder originally paid Rs. 100 
in cash for his debenture, the share in the 
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-Company which awas allotted to him some 
years afterwards should be regarded as 
paid up in cash. What the debenture-holder 
got for his Rs. 100 was debentüre and all the 
rights which a debenture-holder has, and he 
enjoyed those rights for a number of 
years ‘and afterwards parted with those 
rights pursuant to the provision in the 
: debenture-deed 
consideration of -his surrender of the 
debenture deed so' that he acquired the 


. Share as ‘stated ‘in the clause itself, in ` 
Speaking for - 


‘exchange for the debenture. 
myself, I fail altogether to see how that can 
‘be said to be a case in which the share was 
: allotted to him as fully paid upin cash. It 
seems to me’ that it was allotted to him, as 
expressly stated, not for cash: but in conside- 
: ration of the surrender of his debenture: and 
: the rights: which he held under it.’ There is 
' admittedly no casein the books upon section 
25 of the Hoglish Companies Act, 1867, or 
“the more recent sections, which precisely 
- covers this point. - But I am glad to see 
. . that the same view is taken by Sir Francis 

-:Palmer, with regard to a clause in the 
.debenture which is practically in the same 
terms, in Part III of the 11th Edition of his 
‘Company Precedents, Form 44, at page 297. 
‘Ido not think it necessary to go through 
‘the cases which have been cited before us, 
many of which are dealt with by the learned 
‘Judge in his judgment. The ‘present case 
‘is clearly distinguishable from Spargo's case 
Harmony and Montague Tin and Copper Mining 


Co., In. ve(1), where money was actually due by . 


the Company to the person (the vendor to the 
Company) to whom the share was allotted. 
-Hore -the debentura has not yet become 
payable to the allotee and, therefore, there 
is nothing which can be made the subject 
of a set-off. It is, I think, clear upon the 
authorities that in a case like this there 
must be a debt actually due and owing by 
the Company ‘to make the doctrine of Spargo’s 
case, Harmony and Montague Tin and Oopper 
Mining Co.;Tn-re (1) applicable.- It is also 
necessary to consider whether there must also 
be a debt immediately due and payable 
by the Company to the allottee. In Ferrao'$ 
case (2) it was held that this is not neces- 

(1) (1878) 8 Ch. 407; 42 L, J. Ch. 485; 28 L. 'I 153 
21. W. R 306. 


(2) (1874) 9 Ch. App, 865; 43 L. J. Ch. 482; 801 
T. 211; 22 W. R. 386. 


- be dismissed with costs. 


and acquired a share in ' 


sary. It does, however, appear ‘abundantly 


| clear that to apply the doctrine, there must 


be a debt immediately due and payable by 
the Company to the allottee. For these 
reasons, I think the appeal fails and must 
OLDFIELD, J.—I agree. 
Appeal dismissed, 
Y.R.P. 
PATNA HIGH COURT. 
First Civi, APPEAL. 
: June 6, 1917. 

I'resent;—Sir Edward Chamier, Kr., 
Chief Justice, and Mr. Justice Mullick, 
RAM SAHAY RAM PANDEY AND OTHERS 
— APPELLANTS 
versus 


Kumar LAKSHMI NARAIN SINGH— 


RESPONDENT. 

Court Fees Act (VII of 1870), ss. 4, 5—Civil Pro- 
cedure Code (Act V of 1908), s. 149, O. VII, r. 11— 
Appeal— Court-fee, insufficient, effect of —Time, whether 
to be allowed—Court, discretion of —Limitation Act 
(IX of 1908), s. 5—Sufficient cause for delay —Court- 
fee stamp, difficulty in procuring. 

Section 4 of the Court Fees Act forbids a High 
Court to receive a memorandum of appeal unless 
the proper Court-fee is paid. [p. 676, col. 1.] 

Section 149 of the Civil Procedure Code should: not 
be construed in such a way as to nullify the ex- 


. press provisions of section 4 of the Court Fees Act, 


Where the amount of Court-feo .payable is open. to 
doubt or cannot be ascertained by the Court till the 
record is received or “it appears the appellant has 
made an honest attempt to comply with the law, 
the Court .may. properly receive the appeal and 
allow'time for the deficiency, if any, to be made good. 
Where, however, an appellant deliberately and to 
suit his own convenience pays insufficient Court-fee 
on his appeal, the Court is not bound to receive the 
appeal and give the appellant time to make good the 
deficiency. [p. 676, col. 2.] s 
Semble. —1f an appellant is prevented from filing 
his appeal within time by difficulties encountered in 
procuring the necessary Court-fee stamps, he may 


rely upon those difficulties as constituting sufficient 


cause within the meaning of section 5 of the Limita- 


- tion Act for not having filed the appeal within Lime. 


[p. 477, col. 1.] 

Mr. Nirsu Narain Sinha, for the Appellant. 

JUDGMENT. ' 

CHAMIER, C. J.—In one of these cases a 
decree was passed against the appellants for 
recovery of ‘immoveable property and for 
mesne profits, together valued at Rs. 5,449.8.0. 
The Court-fee paid on the plaint was Rs. 295. 
In the other case a decree was passed against 
‘the appellants for recovery of immoveable 
property and for „mesne profits together 
valued at Rs, 0,120. The Court-fee paid on 


" 
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the plaint was Rs.,325. The period of 
limitation for both appeals expired on Monday, 
May £8th, on which date in consequence of 
the absence of the Registrar the appellants 
pre:ented their appeals to this Bench. They 
paid on each appeal a Court-fee of Rs. 10. 
In a somewhat similar case a few days ago 
the appellant filed his-appeal on a two rupee 


.stamp,, admitting at the time that there was 


a deficiency of Rs. 223. The appellants in 
the cases before us were admittedly aware 
that the Court-fee payable on one memo- 
randum of appeal was Rs, 295 and on the 
other Rs, 325 and they have not put for- 
ward any reason for not having paid the 
proper Court-fees. It is suggested that it is 
the practice of the Courts in such cases to 
receive the appeal and to allow the appellant 
time to màke good the deficiency. 

' Section 4 of the Court Fees Act, 1870, for- 
bids a High Court to receive a memorandum 
of appeal’ unless the proper Oourt-fee is 
paid. Section 5 contains a similar provision 
Section 28 of 
the same Act, which obviously does not 
apply to the cases now before us, makes pro- 
vision for stamping a document which has 


. through mistake or inadvertence been receiv- 


. ed filed or used by a Court though unstamp- 


ed or insufficiently stamped. Section 149 


: of the Code of Civil Procedure provides that 


, where the whole or any part of any feo 


prescribed: for any: do¢ument by the law for 


- the time being in force relating to Court- 
, fees has not been paid, the Court may in its 
. discretion at any stage alluw the person by 


: whom such fee is payable to pay the whole 


or part, as the case may be, of such Court- 


. fee and upon such payment the document in 


respect of which such fee is payable shall 


‘have the same force and effect as if such fee 
‘had been paid in the first instance. 


“plaint 


It has been held that in the case of a 
insufficiently stamped the Court is 


.bourd under Order VII, rule 11, (section 54 


of the Code of 1882) to give time to make 
good the- deficiency. 1 doubt whether the 


. Legislature intended that time should be 


given as a matter of course even where the 


plaintiff has deliberately and without any 


excuse paid an insufficient Court fee, but it 
is too late to question the rulings on this 
point. Some Courts held that section 54 of 


the Code of 1892 was by section 582 of that 


Code made applicable to an appeal. The 
contrary view was expressed by the Full 
Bench in Balkaran Rai v. Gobind Nath Tewart 
(1) andanew section 582A was then added 
to that Code. Section 149 of the present 
Code takes the place of section 532A of 
the Code of 1882 and vests a very wide 
discretion in the Court, but, in my opinion, 
section 149 should not be construed in such 
a way as to nullify the express provisions of 
section 4 of the Court Fees Act. When the 
amount of the Court-fee payable is open 
to doubt or the amount of the fee cannot 
be ascertained by: the Court till the record 
is received or it appears that the appellant 
bas made an honest attempt to comply with 
the law, the Court may properly receive the 
appeal and allow time for the deScienoy, if 
any, to be made,good. In the cases before 


^us the appellants have deliberately and to 


suit their own convenience paid on their 
appeals insufficient Court-fees, in fact they 
have paid only: a small fraction of the 
fees which they admit are payable by them. 
In such eases.the.Court is not, in my opinion, 
bound to receive the appeal and give the. 
appellant time to make good the deficiency. 
Assuming that the Court has power to re- 
ceive these appeals and allow time for the 
deficiency to be-made good I think that we 
should be exercising our discretion in an un- 
reasonable manner if we were to do so. 

It is said that considerable difficulties 
are experienced by litigants in obtaining 
Court-fees for use in this Court. I fear 
that this is true. As matters now stand 
a Court-fee stamp ofa value higher than 
Rs. 50 cannot be procured in the High 
Court at all One result of this is that 
parties frequently file an appeal upon a 
Court fee stamped sheet of Rs. 50 when 
they know that the proper fee is much 
larger. When the stamp reporter brings 
the deficiency to notice they produce a 
number of Court-fee stamped sheets cf 
values less than Ra. 50 to make up the 
deficiency. In this way much valuable 
paper is wasted and rule 7 at page 45 
of the Stamp Manual regarding the number 


and value of Court-fee stamps to be used 


is systematically evaded. At present a 
person wishing to buy a Oourt-fee stamp 


(1) m Her WN (1590). 39; 3 Ind. Deo, 
(xes,) 83 
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exceeding Rs, 50 in value has to make 
an application for the stamp at the 
Treasury, then he has to go to the Bank 
of Bengal which is 500 to 600 yards distant 
to pay the cost of the same, and then he 
has to go back to the Treasury to obtain 
the stamp. As Court-fee stamps are not 
usually taken out of the strong room more 
than once a day and there is always delay 
both at the Treasury and at the Bank, the 


result is that the would-be buyer of a stamp ' 


of high value cannot get his business put 
through in less than 4 or 5 hours. In 
February last I discovered that an arrange- 
ment had been wade in another High Court 
by which Court-fee stamps of high values 
might be purchased in the High Court 
within afew minutesand I suggested that 
a similar system shonld be introduced here. 
The anthorities considered that it would 
not be convenient to introduse sucha system 
here and suggested an alternative whioh 


I accepted. I hope that in the near future 
there will be an improvement in the 
arrangements for the sale of  Court-fee 
stamps. 


‘But the fact that appellants are often 
put tv inconvenience in the matter of pur- 
chasing Court-fee stamps cannot justify 
this Court in aocepting these appeals. It 
has not even been suggested that the failure 
of the appellants to pay the proper Court- 
fee isdue to difficulties of procuring the 
stamps. If appellants are prevented from 
filing their appeals within time by difficulties 
encountered in procuring the necessary Court- 
fee stamps, they may possibly rely upon those 
difficulties as constituting “sufficient cause” 
within the meaning of section 5 of the Limita- 
tion Act for not having filed the appeal 
within time. But it must be remembered that 
such difficulties are really due to the liti- 
gants’ inveterate habit of putting off the 
purchase of the Court-fee'and the filing of 
the .appeal to the very last day. 

I. would direst that the memorandum of 
appeal be returned to the appellants in each 
of these cages, 

MuvrLICE, J.—I agree. 


Msmoranda of Appeal returned. 
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MADRAS HIGH COURT. 
Seconp Civic. APPEAp, No. 404 or 1915. 
Maroh 22, 1917. 

' Present: —Mr. Justice Abdur Rahim and 
Mr. Jnstice Srinivasa Atyangar. 
FLORINA MARTIES—Derenpant No. 1 

l — APPELLANT 4 
versus 
M. L. PINTO AND ANOTEER—PLAINTIFF - 


AND DEFENDANT No, 2— RESPONDENTS. 

Contract, construction of—Provident fund, rules oj — 
Policy—Bonus payable to nominee —Nominee, selection 
of—Testamentary disposition of bonus—Priorily of 
claims—Righé to bonus, 

Under the rules of a Provident Fuud,. whose 
object was to provide for the family of the deceased 
members out of its funds, every member obtained 
a policy by which the society undertook to pay & 
bonus to his latest nominee. The nomination, how- 
ever, could be superseded by a fresh nomination, in 
which case the member was to surrender the last 
nomination list to the society and the new nomina- 
tion was tobe sanctioned by them. L., one of tho 
members, nominated the lat defendant under the 
rules. Subsequently she made a Will bequeathing 
the bonus to the plaintiff. In a claim by the 
plaintiff for the bonus: 

Held, (1) that under the rules of the Fund, the 
latter contracted to pay the bonus only to the 
nominee and that, as between the estate of the 
nominator and the nominee, the latter was entitled 
to it; [p. 679, col. 1.2 

(2) that the Will of L. did not operate as a 
nomination of the plaintiff and that Ist defendant 
was entitled to the bonus. [p. 679, col. 1] 

Oriental Government Security Life Assurance Come 
pany Limited v. Ventedu Ammiraju, 10 Ind. Cas. 263; 
35 M. 162; (1911) 1 M. W. N. 276; 9 M. L. T. 451; 
Shankar Vishvanath Wagh v. Umabai Sadashiv Wagle, 
19 Ind. Cas. 736; 37 B. 471; 15 Bom, L. R, 820 and 
Isham Dasi v. Gopal Chandra Dey, 25 Ind. Cas. 236; 
20€ L J. 44; 18 C. W. N. 1335, distinguished. 

Obiter.—The nomination amounted to an assignment 
of the bonus and was intended to oporate as such. [p. 
6S0, col. 1.] 

It may be that, if the nomince is not a party 
directly or indirectly to the contract between the 
member aud the Fund, the only person who can 
enforce the contract is the legal personal representa- 
tive of the deceased member, but, on recovering the 
money, the representative must hold it for the 
benefit of the person who, as against the estate of 
the ade member, is entitled to it. [p. 679, cols. 
1&2. 

Second appeal against the deoree of the 
District Court of South Kanara, in Appeal 
Sait No. 314 of 1914, preferred against 
that of the District -Munsif of Mangalore, 
in Original Suit No. 171 of 1910. 

Mr. B. Sztarama Rao, for the Appel- 
lant. ‘ i 
Mr. O V. Ananthukrishna Atyar, for the 


Respondents, 
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‘JUDGMENT, 

SRINIVASA AIYANGAR, J, — The question pained 
in this appeal is “whether a sum of money 
paid into Conrt by the 2nd defendant, the 
Roman Catholic, Provident Fund, Mangalore, 
belongs to the plaintiff or the lst defendant. 
The Roman Catholic Provident Fund is an 
unregistered voluntary, association in the 
nature of a-club managed by a Committee. 
Tts object is to make provision for the 
family of the -deseased members out of 
the funds of the society in accordance with 
its rules, which are subject to alteration. 
One Lucia Fernandez joined the society as 
a member and, according to the rules of 
the society, obtained what is called a 
‘policy’ by which the society undertook to 
pay $ certain sum called ‘bonus’ to the 
person named in her latest nominee list 
and, in the absence of such a person, to 
those who are declared to be legal heirs by 

` evidence approved of by the Directors, Accord- 
ing to therules of the sosiety the policy was 
nob -assignable and a member can only 
nominate & member of his or her family— 
the family for this purpose is the wife 
or husband as the case may be and children 
—unless the Managing Committee expressly 
permits the nomination of any other person. 
The nomination list may be changed by a 
new nomination, but the change must be 
sanctioned by the Committee before it be. 
comes operative, and in any case the revoked 
nomination list of which the member 
retains a duplicate must in all cases 
be surrendered to the Fund and sent along 
with the new nominee list. The duplicate 
nomination list is looked upon as something 
like à debenture. Lucia Fernandez first 
nominated her husband, and on his death 
in 1904 with the sanotion of the Committee 
nominated the lat defendant Florina Marties, 
the wife- of her younger son. 
defendant says that the nomination was 
real an assignment to her of the bonus 
in consideration of the sum of Rs. 300 due 
to. her from Lucia Fernandez. Whether: 
Rs. 300. was owing to her or not, there. 
can be. no 
Ist defendant-agreed that the bonus should 
belong to the latter, for the policy and the 
duplicate of the new nomination list were 
delivered to the lst. defendant; thereafter she 
paid the subscriptions or calls due by her: 
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The Ist 


question that- Lucia and the ` 


E [1912 


mother-in-law. The mother-in-law as. be- 
tween herself and the Ist defendant’ ééased 
to have any interest in the bonus or any, 
liability for the calls. In 1908 Lucia 
Fernandez apparently quarrelled with the 1st 
defendant and attempted to revoke the 
nomination and substitute the plaintiff, her 
elder gon, as beneficiary. She was unable to. 
return the previous nomination list’ and,- 


.the Committee, after enquiry, ‘declined 
to sanction the new nomination as they, 
were entitled’ to do. She did nothing 


thereafter to get the Fund to accept the’ 
plaintiff as the nominee. But on the 16th 
May 1910, a few days before her death, 
she purported to bequeath the bonus to ` 
the plaintiff. The plaintiff has also oh-' 
tained Probate of the Will and is the repre-. 
sentative of Lucia Fernandez. The question 
is to whom does the ‘bonus’ belong, the 
plaintiff or the Ist defendant. 

There is now no question of who is. 
entitled to bring an action against the; 
Fand to recover the amount due on the 
policy, for the money has been paid into. 
Court; the question is as to the beneficial” 
ownership of the money. The First Court. 
held that the policy amount ‘was the' pro: 
perty of the deceased Lucia Fernandes, that 
the nomination did not pass any interest. 
whatsoever to the nominee and that the | 
plaintiff as the legatee wasentitled to it. 
subject to the repayment of the subsorip- 
tions paid by the Ist defendant’ to keep , 
up the policy, andthe sum of Rs. 300 due 
to her as debt. On appeal, the District 
Judge held that the plaintiff as legatee was 
not entitled to the amount but that he’ 
became the latest nominee of Lucia Fernandez , 
though his nomination was not accepted or 
sanctioned by the Fund. This is obviously 
wrong; for the nomination can be changed | 
only in conformity with the rules-and they ` 
seem to have been framed with a view to. 
prevent a fraudulent: or improper: change of 
nomination by insisting on the production 
of the previous nomination list and requiring ' 
the sanction of the Committee. The object 
of the Fund requires that the members 
should. not have .an unrestricted right of 


disposal over the bonus and the rules, ` 


therefore, give only a limited power of 
appointment, It- is not said that: the 
Committee were actuated by any improper 


Vol. XLIi] 
FLCRINA MARTIES t, PINTO. 


motives in declining to accept the nomina- - 
tion and: Lucia Fernandez herself apparently 
gave up the idea of nominating the plaint- 
iff under rules. It’ has not been contend- 
ed that the Will itself operated as a nomina- 
tion of the plaintiff. In fact the learned 
Pleader for the respondent practically ` 
conceded that the plaintiff cannot claim as 
& nominee. He supported the view taken by ` 
the Trial Judge, viz., that the policy amount : 
was the money of the testatrix and passed to. 
her représentative, and contended that if the 
Ist defendant had any claim against the estate 
aga creditor or otherwise she must enforce 
it by other proceedings. He strongly relied 
onthe decision of this Court in Oriental. 
* Government Security Infe Assurance Co. Ltd.; v. 


Vantedu Ammiraiu (1) and on Shankar 
Véshvanath Wagh v. | Umabai | Sadashiv 
Wagle (2) and Ishani Dasi v. Gopal 


Chandra Dey (3) in Bombay and Calcutta. It. 
appears to me that these cases do not touch . 
the present question, Whatever may be the, 
meaning of the words ‘for the benefit of wife 
and children’ in an ordinary Life Insurance, 
Policy taken out by a person without any. 
understanding or agreement with them, 
he may even be unmarried, in a case like, 
this where the nominee by agreement with 


the nominator was entitled to the money, 
there can be no question that as, 
between the estate of the nominator, 


and the nominee the latter is entitled toit. 
The power of revocation and re-nomination 
which the member possesses under the 
rules which are incorporated in the con- 
tract between the. member and the Fund, 
may enable the Fund to discharge its 
liability under the contract by paying 
to the latest nominee without concerning 
itself with the rights of other persons to the 
bonus against the member or her nominee. 
Ilt may also be that if the nominee is not a 
party directly or indirectly to the contract 
between the member and the Fund, the only 
person who can enforce the contract is the 
legal personal representative of the deceased 
member, but on recovering the money the 


(1) 10 Ind. Cas, 263; 35 M. 162; (1911) 1 M. W.N, 
276; 9 M. L. T. 461. 

(2) 19 Ind. Cas. 736;37 B. 471; 15 Bom. L. R. 320. 

(3) 25 Ind, Cas. 236; 20 0. L. J. 44; 18 0. W.N, 
1835, 
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representative must hold it for the benefit of . 
the person who as againstthe estate.of the 
deceased member is entitled to it. As said 
by Holmes, L. J.: “There is no inconsistency 
between a right of acticn being under the 
complete control of a litigant and the fruits: 
of the action being held by him for the 
benefit of a third party,” Kenney v. Em- 
ployers’ Liability Assurance Corporation (4). In 
Ashby. v. Costin (5) the rules of an 
unregistered Friendly Society provided for 
the payment of certain- allowances to the 
relatives of. & deceased member in such 
proportions as the Committee should deter- 
mine unles$ the member „bequeathed it by | 
Will. A member died leaving, a sister, but 
without making a Will, The Society paid 
the death allowance to the sister, and the 
plaintiff, the administrator of the deceased, 
brought the aetion to recover the money 
from the sister, on the ground that the 
stipulated allowance was a part of the assets 
of the deceased and the sister was not 
entitled to it. The action was dismissed, 
the Court holding that. the money was not 
the money of tha deceased, -but could have 
become his only by his exercising the 
power given to him by the rules by making a 
Will in which case it would become his 
assets. This decisión was followed in 
Davies, fn re, Davies v. Davies (6) and cited 
approval in Pennet v. Slater (7), 
these being casés of registered societies, 
registered under the Friendly Society’s Acta.. 
That, I think, makes no difference for the 
present purpose, and in all these cases the 
principle adopted was that if under the 
contract between the ‘member and the. 
society, the society undertakes to pay a 
particular person, that person is entitled to 
the money, though the member may have 
the power to select any person he chooses 
and though the nomination may be 
ambulatory in character so as to enable the 
member at his entire discretion to change 
the nomination or even to make the Fund 
his own by. merely observing the formalities 

(4) (1901) 1 Ir. Rep. 801-at p. 840; 6. Ir. L, Rep. 730, 
at p. 749. 

(5) (1888) 21 Q B. D. 401; 57. L.J. Q. B. 491; 59 
L. T. 224; 37 W. R 140; 33 J P. 69. 

(6) (1892) 8 Ch. 63; 61 L. J. Ch. 605; 67 L. T. 548; 
41 W. R. 13. 


. (7) (1899) 1 Q. B. 45; 68 L. J, Q. B. 46; 79 Ls T. 
824,47 W. R. 82; 15 T. L, R. 25, 
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prescribed by the rulas. The presant is & 
much`stronger case, for, i in my opinion, the 
nomination paper sigued by^Lucia amounts 
io an assignment of the bonus and was 
„intended to: operate as such.. It is, however, . 
unnecessary -to go-so far. The Ist defendant. 
then is entitled tó the whole. of the bonus. 
paid by the- 2nd defendant. The pluiuitiff’s : 
suit must be dismissed with costs throughout 


- and the money in Court should -be paid to 


the lst defendant. 
oe RAHIM, J.—I agree. 
ites allowed. 
M.C.P. 


PATNA HIGH. COURT. 
Seconp Civi, Arrear No. 879 or 1915. 
. July 24, 1916. 
ii E Justice Mullick and | 
Justice Átkinson. 
 BALUN KE MAHAPATRA AND OTHERS— 
- DEFENDANTS— APPELLANTS 
versus 
KARAPA SINDHU-—PLAINTIFF— 


RESPONDENT. 

Contract Act (IX of :1872), ss. 16, 74—Undue 
influence—Penalty—Interest, high rate of- 

The Indian Law does mot recognise the English 
principle of ‘equity which gives relief in the case 
of arate of interest unduly high. In India unless a 
debtor can bring himself within the four corners of 
section 16 of the Contract Act he is entitled to no 
relief. 

. Where the rate of interest is more than the 
market rate, that ‘in itself is no evidence that the 
contract was penal and that there was undue influence 
exercised upon the debtor. 

| Challaphroo v. Banga Behary Sen, 31 Ind. Cas, 394; 
20 C. W. N. 408; 22 C. L. J. 311, dissented from. 


Appeal against a decision of the District: 
Judge, Cuttask, dated the 25th January 
1915. 

Mr, Nalin Chandra Pal, for the Appellants. 

Mr. Satish Chandra Bose, for the Respondent. 

JUDGMENT. 

*' Murucx, J.-- This ig a suitona bond. The 
principal was paddy amounting to Rs. 200 
in value; the rate of interest was 37 per 
cent. The claim is from 1904 to 1912 and 
amounts to Rs. 743. A decree has been 
given for Rs. 643 with the limitation that 
after the’ date cf the decree the plaintiff 
is to get no interest at all, The present 
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second appeal is preferred by the"defenl.. 
ants and «he only .point taken before us 
is that the rate of interest is too high and 
that itis open to-us on second: appeal to in-. 
terferé with it. 

lt is-contended that where the rate of- 
interest is more -than~ the market rate, that. 
in itself .is evidence that the contract was- 
penal and that there was undue influence: 
exereised upon the debtor, and reliance is 
placed on the case of Challuphroo Chowdhury 
v. Banga Beharu Sen (1). In my 
opinion the law - in that decision is 
stated in too wide terms. The Indian Law 
does not recugnise the English principle 
of equity which gives relief to a debtor 
whenever the Court eonsiders the rate of: 
interest unduly high. The law of India, 
ih my opinion, is that unless. the - debtor 
ean bring himself within the four corners 
of section 16 of the Indian Contract. Aot, 
he is entitled to no relief. He- mustshow 
that he was dominated by the will of the 
ereditor. If he can show that then the whole 
eontraot will be re-opened, if he cannot then 
the contract must stand. In this oase no evi- 
dence has been given to show that there was 
any undue influence and, therefore, the appeal 
must be dismissed witb costs. 

Atkinson, J.—I entirely agree with the 
judgment of my learned brother. As regards 
the criticism expressed by him, with which 
I concur with reference to the case of 
Ohellaphroo v. Banga  Behury Sen (1), I 
think in that judgment the learned Judge 
has misapplied the English principles of law 
as applicable to the law of this country, in 
the face of the -clear and distinct judg- 
ment of the Privy Council to the contrary 
effect. 

Appeal dismissed, 


(1) 81 Ind. Cas. 394 200. W. N. 40S; 220. L.J 
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ALLAHABAD HIGH COURT. 
Seconp Civit APPEAL No. 392 or 1916. 
July 17, 1917. 

Present:—Mr. Justice Piggott and 
Mr. Justice Walsh. 

TAPSI SINGH AND orsgERs—PLAINTIFF3— 
APPELLANTS 
versus 
HARDEO SINGH AND'ANOTHER— 


.  DEFENDANTS — RESPONDENTS. 

U. P. Land Revenue Act (ILI of 1901), s. 207, scope 
of—Award—Decree on basis of award—Suit relating to 
same subject-matter on independent title in Civil Court, 
maintainability of—Jurisdiction of Civil and Revenue 
Courts—Swuit between adjoining tenants for determina- 
tion of extent of tenancy, cognizance of. 

The effect of section 207 of the U. P. 
Land Revenue Act is only to bar the institution of a 
suit in a Civil Court for the purpose of setting aside 
an award acted upon by a Revenuo Court. If does 
not bara separate suit upon title, independently 
altogether of the decision of a Revenue Court on 
the basis of an award. [p. 682, col. 1.] 

Plaintiffs applied to the Revenue Court for 
correction of ,entries made by the patwari in the 
village jamabandi showing the defendants as sub- 
tenants of the plaintiffs. The defendants also 
applied to the Revenue Couft to fix boundary pillars 
between the parcels of land in the actual possession 
of the parties respectively. The dispute was referred 
to arbitration, and the Court passed a decree on 
the basis of the award, declaring the defendants to 
be in possession of the lands in dispute as tenanta-in- 
chief holding from the proprietors of another mahal. 
Subsequently the plaintiffs brought a suit in the 
Civil Court for a declaration that the lands in dis- 
pute formed part of their holding, and for disposses- 
sion of the defendants: 

Held, that the suit was not one to set aside the 
award within the meaning of section 207 of the 
U. P. Land Revenue Act, and was, therefore, cogniz- 
able by a Civil Court. [p. 682, col. 2.] 

A suit between the tenants of adjoining holdings, 
to determine the question whether a certain parcel 
of land appertains to the holding of the plaintiffs or to 

‘the holding of the defendants, is cognizable by a 
Civil Court. fp. 682, col. 2.] 

Second appeal froma decree of the District 

Judge, Ghazipur, dated the 30th November 


1915. . 
Mr. Jang Bahadur Lal, for the Appellants. 
Mr. Uma Shinkar Bajpai, for the Re- 
spondents. 


JUDGMENT.—This is a suit between 
rival claimants to the possession of two 
parcels of land as tenants. It has come 
into Court under somewhat peculiar circum- 
stances. Aosording to the plaintiffs the 
plots of land now in suit were recorded in 
the village papers as forming part of a 
holding of which the plaintiffs were terants, 

AN 
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Jt would seem, however, although the plainte- 


tiffs do not admit thia fact in so many 
worde, that the pawarti must have found 
the defendants in actual cultivating posses- 
sion of these particular plots of land. He 
solved the difficulty by recording the defend. : 
ants in the village papers as sub-tenants 
of the plaintiffs. As a result two proceed. 
ings were taken before the Revenne Court, 
and seem to have been carried on more or 
less simultaneously. One was an application 
by the present plaintiffs asking the Court 
to correct the entries made by the patwari 
in the village jamabandé and cognate papers, 
showing the defendants as  sub-tenants of 
the plaintiffs, The application in fact was 
one for correction of entries made in the 
register or registers kept up under sestion 
32 (e) of the Land Revenue Act (Local 
Act No. III of 1901). At the same time, 
the defendants applied to the Revenug 
Court to fix boundary pillars between the 
parcels of land in the actual possession of 
the parties respectively. There was a re- 
ference to arbitration, although tbe record 
as it stands now before us does not make 
it perfectly slear whether this reference 
was made only in the case in which these 
plaintiffs were asking for correction of the 
jamabandi, or in both the cases. At any 
rate, the dispute was referred to the arbitra- 
tion of a single arbitrator. His decision 
was adverse to the plaintiffs. Indeed it 
was considerably more against the plaintiffs’ 
interests than were the entries which the 
patwart ‘had made in the village papers, 
The arbitrator not only found’ that the 
defendants were in cultivating possession 
of the land in suit, but he held that they 
were in possession as tenants-in-chief, hold- 
ing from the proprietors of a mahal other 
than that in which the plaintiffs’ holding 
was situated. On this basis, apparently, 
both the cases in the Revenue Court were 
decided. In the village papers the plots of 
land in suit have been removed from the 
recorded area of ths plaintiffs’ holding 
and have been sbown as the holding of 
the defendants as  tenants-in-ohief. The 
defendants are admittedly in possession 
since the decision of the Revenue Court, 
if not before; and the Revenue Court has 
proceeded to demarcate the boundaries 
which separate the plaintiff.’ holding from 
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the plots of land now in suit in the posses- 
sion of the defendants. Accordingly in the 
present suit the reliefs sought are, a declara- 
tion- that: the land in suit forms part of 
the.holding ofthe plaintiffs, and disposses- 
sion of: the defendants from the same as 
trespassers. Whether the plaintiffs can 
succeed: in establishing the allegations of 
fact.on ‘which they claim these reliefs isa 
question which has not yet been determined. 
Both. the Courts below dismissed the suit 
otr. the ground that it was barred by the 
igst clause of section 207 of the Land 
Revenus Act, Tbere hag been a decision 
rücently,. for which one of us is responsible, 


im^the case of Girdhari Chaube v. Ham 
Baran . Misir (1); which determines the 
point now in dispute in favour of the 


plaintiffs. According to the view there 
taken, the operation of section 207 of the 
Land .Revenné Act is much more restricted 
than has been assumed in the decision of 
the Courts below, and its effect is only to 
bar. the institution of a suit in the Civil 
Court for the purpose of setting aside the 
award. The contention for the present 
defendants-respondents in this Court is that 
the intention of the Legislature was to bar 
amy: suit in the Civil Court which would 
have the effect of interfering in any way 
with the distribution of property made or 
declared in consequence of the award of 
an arbitrator duly appointed in the course 
of a suit before a Revenue Court. In the 
decision to which we have referred reasons 
have been given for holding that the 
section was not intended to bar a separate 
suit upon title, independently altogether of 
the decision of the Revenue Court on the 
- basis.of the award, which decision of 
course cannot, so far as its effect goes, 
be disturbed. In the present case the 
defendants are in possession of the disputed 
land and the plaintiffs are compelled to 
sue for ejectment and to prove their own 
title, Unless, however, such a suit as that 
n6w before us is barred by some other 
provisions of the Land Revenue Act or of 
the Tenancy Ast, the mere fact that the 
décision. of the Revenue Court in the 
matter of the mutation was based upon 
the award of an arbitrator would not, in 


(1) 32 Ind, Cas, 761; 14 A L. J. 86 
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our opinion, bar the maintenance of the 
present suit. To put the point in another 
way, we are of opinion that the present 
suit is not .one to set aside the award 
within the meaning of section 207 of the 
Land Revenue Act. It pre-supposes the 
award to be binding, to have its full effeot 
to the extent to which it was capable of doing 
80, as resulting in a deoree of the Revenue 
Court. We may add that in the course 
of arguments before us we have been asked, 
to consider whether the present suitis not 
one which is barred, independently altogether | 
of the provisions of section 207 above 
mentioned. It has been suggested that it 
is either barred by implication, by reason , 
of the wording of the proyiso to section . 
44 of the Land Revenue Act (No. III of 
1901), read in connection with section '32 
of the same Act, or in the alternative that ' 
it is barred by section 167, read with 
section 95 of the Tenancy Act (Local Act . 
No. II of 19C1). For ‘the latter of these' 
contentions a good deal might be said if 
the matter before us were entirely res ` 
integra. In our opinion the question has 
been determined in this Court by the 
decisions to be found in Bhup v. Ham La: 
(2) and Jagar Nath v.  Ajudhya Singh 
(8). If a suit between rival claimants to a 
tenancy is cognizable by the Civil Court, 
it is impossible to suggest any principle 
upon which a suit between the tenants of 
adjoining holdings, to determine the question . 
whether a certain parcel of land appertains 
to the holding of the plaintiffs or to the 
holding of the defendants, should be barred. 
We accordingly accept this appeal and 
setting aside the decrees of both the Courts 


. helow, remand the case through the lower 


Appellate Court to the Court of first 
instance for decision on the merits. Costs ` 
here and hitherto will abide the result and 
costs in this Court will include fees on the 
higher scale, 


Appeal allowed; | Case remanded. 


(2) 11 Ind. Cas, 268; 33 A; 795; 8 A. L. J. 1009, 
(3) 17 Ind. Cas, 376; 35 A 14; 10 A. L. J. 408, 


zw. 
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GOLLANAPALLI SUBBAYYA V. SANKARA VENKATARATNAM, 


MADRAS HIGH COURT. 
Crvin MiscgLEANEOUS APPEAL ‘No, 207 OF 
1916. 
September 14, 1917. 
Present: m Justice Abdur Rahim and 
. Justice Oldfield. 
GOLEANAP AUDI SUBBAYYA—Derenp- 
ANT No, 1— APPELLANT 
versus 


SANKARA VENKATARATNAM anD 


OTHERS—PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, vr. 
58, 68 — Claim to attached property, dismissal indie 
dr awal of attachment, effect of—Suit, right of, 
defeated claimant—Limitation. 

The language of Order XXI, rule 68, implies that 
the object of the suit by the party aggrieved by an 
order passed under the preceding rule 61 is to have 
the attachment removed, i.e, to have it declared 
that the property is not liable to attachment at the 
instance of the decree-holder. This presupposes the 
existence of a subsisting attachment which the 
claimant wishes to get rid of. [p. 683, col. 2:] 

A person, therefore, who claims the property the 
attachment of which is removed, though at the 
instance of another person, need not institute a 
suit for a declaration that the property is his and is 
not, therefore, liable to attachment, the attachment 
or the order upholding the attachment being the 
cause of action in such cases. The withdrawal of 
the attachment ipso facto bars all operations .against 
the’ defeated claimant. 

Fonaka Balarami Reddi v. Haji Mahomed Abdul 
Aziz, 26 Ind. Cas. 532; 26 M. L.J. 492; Morshia 
Barayal v. Elahi Bua Khan, 8 C. L. J. 381, followed, 

Bonomali Rai v. Prosunno Narain Chowdhr y, 23°C. 
829; 12 Ind. Dec. (N. s.) 551 and Kevouri Basivireddi v. 
Nidumoori Ramayya, 36 Ind. Cas. 445; 40 M. 733; 31 
M. L. J. 394; (1916) 2 M. W. N. 207; 4 L. W. 300; 20 
M. L. T. 358, distinguished. 

The dismissal of a second claim by the same 
party consequent on a subsequent attachment gives 
a fresh cause of action and the claimant has one year 


from the date of the latter order toinstitute a suit. 


under Order XXI, rule 63, [ p. 683, col. 2; p. 684, col. 1.] 
Appeal against the order of the Court of the 
Sübordinate Judge, Bezwada, in Appeal Suit 
No. 100 of 1916, preferred against the decree 
of the Court of the Principal District Munsif; 
Bezwada, in Original Suit No. 35 of 1913. 
Mr. V. Ramadoss, for the Appellant. 
Mr. Ramesam, for the Respondents. 


JUDGMEN T.—The Ist respondent in this. 


appeal: put in a claim under Order XXI, 
rule 58, Civil Procedure Code, to certain pro- 


'perty which had been attached at the 


instance of another person. 


of on the same date. The Ist respondent’s 


claim was:dismissed, it. being . found. that. 


Lp. 688, col. 2; p. 684, “col: IJ 


There was: 
another claim filed by the 2nd defendant - 
in‘ the suit and both claims were disposed" 
' ment goes, the order dismissing his claim 


he was not in possession of the property as - 
alleged; the claim of the 2nd defendant on the ' 
other hand was allowed and the attachment ` 
of the property was removed. Then the 
decree-holder instituted a suit to establish 
his right to attach the property belonging ^ 
to the judgment-debtor and ultimately . 
succeeded in the suit. Thereupon, the lst' 
respondent put in a fresh claim and, that, 
being dismissed, he instituted this suit, 
The question is whether the suit is in’ 
time. The contention of the appellant ia" 
that once the claim of the lst respondent : 
to the appeal was dismissed, although’ 
attachment was removed on the' 
same date at the instance of another person, ' 
the lst respondent was bound to institute 
a suit within one year of the dismissal of hig’ 
claim in order to establish his right to the - 
property and failing that the order against ‘ 
him was conclusive. This view of the’ 
law was upheld by the District Munsif, but: 
the Subordinate Judge has taken a different: 
view. The question we have got to decide’ 
depends upon the proper interpretation of: 
the rules relating to claims and especially - 
of rule 63 of Order XXI, Civil Proéedure ' 
Code. Rule 63 says: “Where a claim or^ 
an objection is preferred, a party against! 
whom an order is made may institute a suit to! 
establish the right which he claims to the’ 
property in dispute, but, subject to the’ 
result of such suit, if any, the order shall' 
be conclusive.” This seems to imply that' 


the suit is to be instituted with a view" 
to have the attachment removed, that 
is to say, to have it declared that the 


property is not liable to attachment at the 
instance of the decree-holder, inasmuch 
as it belongs to or is in possession of the 
claimant. This presupposes the existence of 
a subsisting attachment which the claimant 
wishes to get rid of. It seems difficult to- 
perceive any good reason why a person 
who claims property, the attachment of which 
is removed though at the instance of another 
person, should have to institute a suit to 
have it declared that the property is his &nd is 
not, therefore, liable to attachment. It is 
really. the attachment or rather the order 
upholding the attachment that is the causé 
of action in such cases. Onoe the attach. 


cannot be said in any way to prejudice the 
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claimant. It 2pso facto bars all operations 
against bim. Supposing the decree-holder 
himself withdraws the attachment after the 
order has been passed against the claimant, 
it would be unreasonable to say in such a 
ease that the person olaiming the property 
is still bound .to institute a suit to estab- 
lish his right though there is no one élaim- 
ing to attach the property against him. 
The attachment may be removed because 
the decree is satisfied. Would it not be 
going much too far to hold that even then 
the person claiming the property must sue 
to get rid of the order setting aside his 
claim which was passed before the attachment 
removed? 
V he question was considered hy a Bench of 
this Court in Ponaka Balarami Reddi v. Haji 
Mahomed Abdul Aziz (1) and the view taken 
there seems to us to be the correct view. That 
was also the view taken by the Caloutta 
High Court in Mershia Barayal v. Elahi Bug 
Khan (2). On the other hand, the learned 
Pleader for the appellant relied strongly 
upon a decision in Bonomalt Rat y. Prosunno 
Narain Chowdhry (3), which laid down that 
when an order removing attachment is set 
aside afterwards thére need be no further 
attachment and the attachment may be said 
to have been continued so as to affect the 
intermediate alierations. But this is a 
different question from what we have to 
consider in -this appeal. “All that we are 
concerned with here is whether the claimant 
whose claim bas been dismissed is bound 
to get that order set aside even though the 
attachment has been removed subsequent 
to the order. Both upon authority and 
reason we bold that that is not what is 
intended by Order XXI, rule 63. . The Full 
Bench decision in Kovcuri Bosivireddi v. 
Nidumoort Ramayya (4) has no bearing on the 


oint. ; : 
: The appeal is dismissed with costs. 


Appeal dismissed, 


M.C.P, . 
(1) 26 Ind. Cas. 532; 26 M. L. J. 499. 


"(2) 8 C. L. J. 881. i $ 
(3) 23 C. 829; 12 Ind. Dec. (N. s.) 681. 
„(4336 Ind. Cas, 445; 40 M. 733; 31 M. L. J. 394; 


(1916) 2 M., W. N. 207; 4L. W. 300; 20 M. L. T. 
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MADRAS HIGH COURT. 
ORIGINAL Sing Appears Nos. 540r 1914, 
58 of 1915, 87 or 1914 ann 106 Axp'107 
op 1914, 

October 27, 1916, 

Preseńt:—Mr. Justice Abdur Rahim and 

Mr. Justice Seshagiri Aiyar. 
Ix O. S. ArrEan No. 54 or 1914 
SABJAN SAHIB-—PLAINTIFF — ÀPPELLANT 
: veruss 
M. ABDUL AZEEZ SAHÍB AND OTHERS— 
DEFENDANTS— RESPONDENTS. : 
In O. S. Appean No. 87 or 1914 
KHAJA .BI— PLAINTIFE— APPELLANT 
4 Versus : a 
SABJAN SAHIB AND OTHERS—DEFENDANTS 
— RESPONDENTS., 
In O. S. Appeat No, 58 or 1915 . 
KHAJA BI—DzFENDANT—À PPELLANT 
. versus f 
S. MAHOMED HUSSAIN SAHIB ` 
AND OTHERS— PLAINTIFF AND OTHER DEFENDANTS 
-— RESPONDENTS. 4 
In O, S. Appar No. 108 or 1914 
KHAJA BI—DEEENDANT—ÁPPRLLANT 
VETSUS 
S. MAHOMED HUSSAIN SAHIB 
AND OTHÈRS— PLAINTIFF AND'OTHER DEFENDANTS 
i RESPONDENS. . 

Ix O. S. APPRaL No. 167 or 1914, 
JAITUN BI—DEFENDENT—. APPELLANT 
versus 
SABJAN SAHIB AND OTHERS— PLAINTIFF 
AND ANOTHER— DEFENDANT— RESPONDENTS, 
Account book, credit entry in, value of—Presumptión 
— Proof—Trustee, owner of fund, how can constitute 
himself —Muhammadan — Law —Gift—Donor in loco 
parentis—Possession, delivery of, whether necessary 
—Chose in action, part assignment of, validity of — 
Transfer of Property Act (IV of 1882), s. 130—Judica- 

ture Act (1873), (36 § 37 Vic. Ch. 66), s. 25. 

Jt is nob the necessary or ordinary ‘effect of a 
credit eütry in an account book in favour of a 
person that the sum so entered is thereby transferred 
to him; all that it. implies is that he ‘is entitlad to 
the amount from the person in whose account the 
entry occurs. , How the former became so entitled 
has to be ‘proved aliunde, the ordinary presumption 
being that such amount had been paid in by the 
person to whom it is credited. [p. 690, col. 1.] 

In order thatthe owner of a fund may constitute . 
himself a trustee, he must either expressly declare 
kimself a trustee or must use language which, tüken 
in connection with his acts, shows a clear intention 
on his part to divest himself of all beneficial inter. . 
est in itand to exercise dominion, and contro! over 
it exclusively in the character of a trustee, [p. 659, 
cols. 1 & 2] 

If a donor stands ‘in loco parentis to the doree 
whose parents are living,’ it is not necessary ‘that 
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actual possession of the property gifted should be 
given to the donee. The donor accepts the gift on 
behalf of the donee. But where a joint gift is 
made to a minor and an adult, the donor in loco 
-pdrentis ofthe minor cannot accept the gift so far 
as the minor’s share of the property is concerned [p. 
1692, col. 2; p. 693, col. 1.] 

Quzre: :— Whether a part assignment of a chose 
in action is valid in ‘India having regard to the 
‘absence of the word ‘absolute’ from section 130 of 
the Transfer of Property Act as compared. with 
«section 25 of the Judicature Act, 


In O. S. A. Nos. 54 & 87 or 1914. 


Appeal from the order and judgment of 
Mr. Justice Wallis in the Ordinary Original 
Civil Jurisdiction of this Court in Civil Suit 
No. 324 of 1909, 
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Messrs, V. V. Srinivasa Atyangar, .P. C. 
Desikachariar, K. Ramachandran, Venka- 
tasubba Rao and Raikairisnaya, for the 
-Respondents. ` 


Is O. S. A. No. 107 or 1914. 
Appeal from the order of Mr. Justice 
Kumaraswami Sastri in.the Ordinary Original 
Civil Jurisdietion of this Court in Civil Suit 


' No. 324 of 1909. 


Mr.” K. Ramachandran, for the Appel- 
lant. 
Messrs. A. Venkatarayaliah, P. C. Desika- 


chari, C. P. Ramaswami Atyar, Branson & 
‘Branson and Short § Pewes, for the Respond- 
ents. 


JUDGMENT, 


Messrs. Branson § Branson, for the Appel- i 


lant in O. S. A. No. 54 of 1914. 

The Hon'ble Mr. S. Srinivasa Aiyangar 
(Advoeate:General), Mr. T. R. Ramachandra 
Aiyar, the Hon'ble Mr. T. Rangachari, Messrs. 
A. Venkatarayaliah, E. Ramachandran, 
P. 0. Desikachariar, . C. P. Ramaswami 
Aiyar and V. V. Sirnivasa Aiyangar, for the 
Respondents in O. S. A. No. 54 of 1914. 

| "The Hon'ble Mr. T. Rangachari v, for the 
Appellant in O. S. A. No. 87 of 1914. 
' “Messrs. T. R. Ramachandra Atyar, V. V. 
‘Srinivasa Atyanyar, K. Ramachandran, O. 
DP. Rumaswam? Atyar, P. C. Desikachar? and 
. Branson & ` Branson, for the Respondents, in 
O. S. A, No. 8? of 1914. 


-In O. S. A. 58 or 1915. 


V 3 
Appeal from the order of Mr. Justice 
Kumaraswami Sastri in the Ordinary Original 
‘Civil jurisdiction of this Court in Civil Suit 
No. 125 of 1914. 
The Hon'ble Mr. T. Rangachariar, for the 
A ppellant. 

The Hon’ble Mr. S. Srinivasa Acyangar 
'(Advoeate-General), Messrs. T, R. Lama- 
. chandra Aiyar, V. V. Srinivasa Aryangar, P. C. 
Desikachari, K. Ramachandran, O. P. Rama- 
swami Aiyar, Venkatasubba Raoand .Radha- 
krishnayya, for the Respondents. 


In O. S. A. No. 106 or 1914. 


Appeal from the decree of Mr. Justice 
. Bakewell in the Ordinary Original Civil 
. Jurisdiotion of this Court in Civil Suit No.. 
: 125 o£ 1914. 

The Hon’ble Mr. T. anga ban iar, for the . 
Appellant, 


O. S. A. No. 54 or 1914, 


ABDUR RABIN, J.-——One Chailabhai Ibrahim 
Sahib, who used to do business as Com- 
mission Agent in tanning apd exportiug 
hides, died on the 26th February 1909 at 
the age of 70 or thereabouts. He left as 
his heirs his widow Khaja Bi, one daughter 
Jaitun Bi and severalsons and daughters 
of his brother. We have to deal with 


the appeals in the  varions suits which 
were instituted in connection with the 
deceased’s estate. The first in order of 


time was Civil Suit No. 324 of 1909 in 
which Appeal No. 54 of 1914 has arisen. 
The suit was to obtain a declaration 
that the plaintiff was a partner in the 
‘firm of Chailabhai Ibrahim Sahib, Sabjan 
‘Sahib and Co., that the firm was dissolved 
by the death of Chailabbai Ibrahim Sahib, 
for accounts and other reliefs. The parties 
to this suit were Sabjan Sahib, the plaint- 
iff, one M. Abdul Azeez Sahib, the lst de- 
fendant, and eight other defendants, the heirs 
and legal representatives of Ibrahim Sahib. 
‘The appellant Sabjan Sahib is found to 
have been a partner in the firm of Chaila- 
bhai Ibrahim Sahib, Sabjan Sahib and Co. 
since 26th August 1904 along with the 
deceased Ibrahim Sahib and M. Abdul Azeez 
Sahib the Ist defendant, who joined the firm 
as a partner on 18th April 1906. Civil Suit 
:No. 56 of 1912 was instituted by Sabjan 
‘In order to establish his right to a sum of 
Rs. 50,000, which is alleged to have been 
(made a gift of in his favour by Chailabhai 
Ibrahim Sahib in 1901, and for subsequent 
profits thereon. This question was also the 
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Subject of enquiry in Civil Suit No. 324 of 
1909 and is dealt with in the judgment in that 
‘suit, The learned Judge having found against 
this claim of Sabjan, Appeal No. 54 has been 
filed by Sabjan to contest that finding. Ap. 
peal No. 87 also arises in the same suit and 
is by Khaja Bibi the widow, contesting the 
finding that a.sum of Rs. 14,000 which 
was spent for the marriage of Sabjan Sahib 
should be debited to the estate of 
'C. Ibrahim Sahib and not against Sabjan 
Sahib. Civil Suit No. 153 of 1910 wasa 
“suit instituted by the granddaughters of 
‘the deceased Ibrahim for the recovery of 
‘Rs. 1,00,000 from the estate of the deceased, 
on the allegation that.. this amount was 
made a gift of by him on the same date 
as the alleged gift in favour of Sabjan. 
No appeal has been filed against the decree 
‘of the learned Judge disallowing this claim. 
“Appeal No. 58 of 1915 arose in. Civil 
Suit No. 125 of 1914, which was a suit 
‘for partition instituted by the plaintiff S. 
“Mahomed Hussain Sahib, one of the heirs 
of the deceased Ibrahim Sahib, being the 
‘son of his brother. The appeal is. by 
Khaja Bi the widow of Ibrahim Sahib, 
‘who claims that Rs. 1,23,500 was made 
-a gift of by her husband in her favour and did 
not form part of his estate. 

By the preliminary deeree in Civil Suit 
“No. 324 of .1909 it' has been held that i 
„of the entire profits of the firm was to 
be allotted to the capitalists, and the remain- 
ing 3 was to be divided in certain pro- 
‘portions between the partners, that is, from 
95th August 904 to 12th April 1906, è 
share, to Chailabhai Ibrahim Sahib's estate 
“and 3 share to Sabjan. and from 18th 
April 1906 to the date of the dissolution, 
‘which is the date of [brahim’s death, 5/12 . 
‘to Ibrahim Sahib’s estate, 4/12 to Sabjan and 
3/12 to M. Abdul Azeez Sahib. So far there 
“is no dispute. 


` The question we have to decide in this 
»Bppeal arose. on the taking of accounts. 
That question is whetber ‘Chailabhai Ibrahim 


Sahib made a gift of Rs. 50,000 out of. 


.his capital in the firm to the appellant on 
‘the 12th August 1901. It appears that on 
.that date the capital which belonged to 
:Chailabhai Ibrahim Sahib amounted to 
‘Rs, 28,500, The most important and practical- 
fy decisive. question in all the appeals is, 
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what is the nature and effect of the trans- 
action evidenced by the entries made on that 
and subsequent dates in the names of the ap- 
-pellant Sabjan Sahib, his widow Khaja Bi, 
his daughter Jaithun Bi and his two grand- 
daughters by a daughter who had died 
before the 12th August 1901. Sabjan Sahib 


‘is the son of a sister of Khaja Bi, the 


deceased'a widow. . He was brought up 
by them from a very early age and they 


undoubtedly treated  him' as their own 
„child. But apparently for sometime 
‘before Ibrahim Sahib died, both he 


“and his wife were more or less dissatisfied 
has his conduct ‘although he continued 

live with them as a member’ of 
In August 1901, an important 
date.to remember, he was of the age of 
.13 or ,14,. Although he had his own father 
alive, it was Ibrahim Sahib and his wife 
that had the sole care of him and’ stood 
"in loco parentis towardshim. Ibrahim Sahib's 
‘daughter was.then a major and had begin 
married, his grand-daughters by the pre- 
deceased daughter were infants, one being 


One year and the other about 9 years old 


and were under the guardianship of their 
father. The only partner of Ibrahim Sahib 
“in 1901 was one Azimuddin Sahib. Azimnd- 
din Sahib seems to have. brought in-a 
'eapital. of about Rs. 60,000. After setting 
$ share of the profits on account of 
the capital of Rs. 2,85,000 which belonged 
to Ibrahim Sahib, of the remaining profits, 
Ibrahim was to have? and yAzimuddin 3 $ 
Azimuddin Sahib ceased to be a : artner 
"in August 1904 and it was then that 
Sabjan was introduced in his place. 


In the day book of the firm, under date 
'12th August 1901 the first entry in question 
is "Debited to the, (capital) account of 
Vaniambadi  Ejaman  Chailabhai Ibrahim 
Sahib what was paid to my wife Khaja 
Bi and Sabjan Sahib Rs. 1,00,000". This 


‘is the proper translation and the translation 


as given in the paper book is not quite 
accurate, for instance, the word "given" within 
brackets is wrongly inserted there. The 


“Tamil word "tharum" as used in the account 


books of these people means “paid to" and 
does not carry the significance ofa "gift". 
The other entries in the day book on‘the 
same date are of the same tenor of which 
Ibrahim Sahib debited his capital . acconnt 
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“with Rs. 1,00,000 in favour of his two 
.grand.daughters Mamuda Bi and Fathma Bi, 
Rs. 80,000 in favour of his daughter Jaitun 
Bi, altogether amounting to Rs. 2,80,000, leav- 
ing Rs. 5,000 standing in hisown name. Then 
in the same book he credits thesesums to the 
different persons against whose names the 
debit entries are made. Separate ledgers were 
opened in the names of Khaja Bi and 
‘Sabjanin which Rs. 1,00,000 was entered to 
their joint credit under the same date and 
a one-anna receipt stamp was affixed thereto. 
The same process was gone through with 
respect to the daughter and the grand- 
daughters. Then, it appears there have been 
subsequently adjustments of accounts in the 
partnership books in the lifetime of Chaila- 
bhai Ibrahim Sahib on at least three ocoa- 
sions. The first was on 12th April. 1903, 
in which accounts from 18th April 1901 to 
12th April 1903 were adjusted— Exhibits K-1 
to K-3. It states that Rs, 5,711 and odd 
stood to the credit of Chailabhai Ibrahim 
Sahib himself in respect of the capital. He 
is credited with the profits due to him as 
principal and as a working partner. Then 
an account of the other partner Azimuddin 
Sahib’s share is stated; and of Khaja Bi 
and Sabjan, of Mamuda Bi and Fatma Bi, his 


granddaughters, and of Jaitun Bi, his 
daughter. After deducting the drawings, 
speaking in round figures, Rs. 24,000 is 


entered in ‘the name of Ibrahim Sahib, 
Rs. 66,060 inl the name of Azimuddin Sahib, 
Rs. 1 ,04, 000 inthe joint names of Khaja 
Bi and Sabjan, Rs. 1,038,000 in the names of 
Mamuda Bi and Fathma Bi and Rs. 82,000 
in the name of Jaitun Bi. 

The next adjustment was onthe 25th August 
1904. Exhibit K—-4. Rs. 30,000 was entered 
fe the credit of Ibrahim Sahib, Rs. 71,000 to 

he credit of Azimuddin Sahib, Rs. 1,07,000 
to the credit of Khaja Bi and Sabjan Sahib, 
Rs. 1,06, O06 to the credit of Mamuda Bi and 
Fathma Bi, Rs. 85,000 to: the credit of Jaitun 
Bi. The third and last adjustment was on the 
12th April 1906-Exhibit-K-2-on which date, 
the total to the credit’ of Khaja Bi and Sabjan 
is given as Rs. 1,15,000 and to that of Jaitun 
Bi Rs. 1,01,000 and to the credit of Mamuda 
Bi and Fathma Bi Rs. 1,14,000. The next 
entry which is of importance is of 13th 
February 1909. It is to this effect: "Credit- 
ed to Vaniambadi Station ‘account through 
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: what was 
: Ejaman C. Ibrahim Sahib, Rs. 1,23,500.” The 

‘Rs. 90,000, which is credited to Vaniambadi 
: Station account, is made up of four items of 


‘the 13th February 1909, 
-attempted to revoke the gift in his client's 
‘favour by making the entries which have 


‘to herself and Sabjan 
-he earmarked this amount to be given to 


' 687 


Eiaman Avergal, (that means Chailabhai Ibra- 
him Sahib the principal partner) Rs. 90,000" 
and "debited to Khaja Biand Sabjan Sahib 
‘given’ (meaning ‘paid’) through 


Rs. 40,000, Rs. 18,000, Rs. 12,000 and 
Rs. 20,000 each entered under dates 25th 
April 1908 to 28th July 1908 as “debited,” 


: paid, when Ejaman Ibrahim Sahib went o 


ihe village 

The case of the appellant Sabjan. is that 
on the 12th August 1901 Ibrahim Sahib 
made a gift of Rs. 1,00,000 to himself and 
Khaja Bi jointly and he was then entitled 
to a moiety of it and his learned Counsel 
Mr. Nugent Grant argued that though on 
Ibrahim  Sahib 


been last referred to, the revocation’ was 
of no effect in law as the gift had been 
completed in 1901. The case of Khaja Bi 
the widow of Ibrahim Sabib is that what 
happened on 12th August 1901 was, not 
that her husband made a gift of Rs. 1,00,000 
jointly, but that 


her ‘solely afterwards with profits that might 
accrue thereon, and as she herself intended 


‘ultimately to give the money to Sabjan 


the amount was entered in the joint names 
of herself and Sabjan. She says that as 
a matter of fact, the gift to her was 
between 25th April 1908 and 13th February 
1909. She was given Rs. 90,000 between 
the first mentioned date and 30th July 
1908 and on the 13th February 1909 she 
was given Rs. 33,500 more. That amonnt- 
ed altogether to Bs. 1,28,500 and that, she 
says, is the meaning of the entry “dehbit- 
ed to Khaja Bi and Sabjan what was given 
through Ejaman Ibrahim Sahib, Rs. 1,23,500." 

The sase of Sabjan rests entirely upon 
the entries in the books of account of 
Chailabhai Ibrahim Sahib. The oral evidence, 
such as it is, as to what happened on the 
12th August 1901 is extremely vague and 
is not of any use by itself. The learned 
Judge was unable .to place any 
reliance upon it as showing that Ibrahim 
Sahib intended to, and did as a matter 
of fast, give Rs. 1,00,000 to his wife and 
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Sabjan, I am not prepared in appeal to 
“take a different view. What is a” matter 
of considerable significance is that if the 
entries of the 12th. August 1901 were 
intended as evidence of gifts actually made 
on that date to Sabjan and to Ibrahim 
Sahib's daughter and  grand.daughters 
amounting to Rs. 2,680,000, there shoüld be 
' no evidence forthcoming as to the guardians 
of the minor donees being informed of the 


gifts or the ‘grown-up donees accepting 
the gifts. Nor indeed is there any satis- 
factory evidence as to any declaration 


made by C. Ibrahim Sahib of his intention 
in making the entries or in fact of any 
conversation that took place at the time. 
.It might indeed be well expected that 
if Ibrahim Sahib wanted to dispose of such 
large sums of money by way of gift in 
presenti, he should have executed some 
formal instrument. In the absence of any 
.reliable evidence us to what took place at 
the time, we are left to conjecture what 
the intentions of the deceased were in 
making the entries. Although Ibrahim 
Sahib lived for more then 8 years after- 
wards, it is not proved that during all this time 
he did anything more than make a few 
more entries in his own account books 
similar to those of 12th August 1901. 
It is argued on behalf of Sabjan that 
as a matter of fact Ibrahim treated the 
monies entered in the namesof Sabjan and 
Khaja Bi .as theirs. In support of this, 
he relies on entries showing that the profits 
of the business were credited in their names 
and that certain sums were drawn from 
'' these accounts from time to time. As 
regards the crediting of the profits, that 
does not carry the case any further than that 
the entries relating to the capital account 
of Ibrahim Shaib once transferred in the 
names of the several claimants were followed 
‘ right through. 


As for the drawings, they were all of 
comparatively smal] amounts and except 
tas to an item of Rs. 57, which may be 
taket to have been drawn by Sabjan, the 
drawings were by Ibrahim himself, although 
it may be that the amounts entered as 
‘drawn in the several accounts were spent 
‘by him for the -benefit: of the person in 
whose names the accounts stood. They 
«were mostly for the. purpose of making 
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Jewels and, considering the wealth of 
Ibrahim Sahib, the fact that he made a 
present of jewels worth Rs. 750 on one 
oceasion to his wife, on another occasion 
of jewels of the value of Rs. 1,500 to his 
two grand-daughters and on a third 
occasion drew Rs. 1,500 for making jewels 
for hisdaughter, does not necessarily indi- 
cate that the presents were not made from 
his own funds, but from funds belonging 
to them. As for the Hs. 57 drawn by 
Sabjan, it is probable, as suggested by 
the learned Trial Judge, that he drew it 
himself during the absence of Ibrahim 
Sahib. In any ease, considering that Sabjan 
was brought up by Ibrahim and was 
taking part in the business, the fact that 
he drew Rs..57 in his own name and that 
it was entered in his ledger is of very 
little significance. On the other hand, we 
find generally that the expense incurred 
on behalf of,and payments made to, Sabjan 
down to Ibrahim’s death are entered to the 
debit of Ibrahim’s own account. 


It is perfectly clear from the evidence 
that whatever might have been the motive or 
intention of Ibrahim in entering his capital 
account in the names of the several claimants 
leaving a small balance of Rs. 5,000 standing 
in his own name, he retained entire dominion 


‘and, control over the whole of this capital of 


Rs. 2,85,000, He continued itin the busi- 
ness, He debited or credited these accounts 
with various sums from time to time’ as 
drawings of profits at his will and pleasure 
and according to no discoverable system. 
None of the claimants, on the other hand, 
ever professed to exercise any sortof right 
or control over the amount standing in his 
or her name. The evidence compels a strong 
conviction in one’s mind that during the 9 
years that these entries stood in their names 
they never thought that they had any 
right to any portion of these monies, It 
is argued that the arrangement was that 
these amounts, although given to the various 
persons claiming them, were to remain in 
the business, the profit accruing thereon 
being credited in the -proportions agreed 
upon. But with whom was this agreement? 
So far as the minors are concerned, it 
does not even appear that their legal guard- 
ians were informed.of what happened and 
certainly there is no suggestion that they 
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to: any such arrangement, 
Nor is there any reliable evidence that 
there. was in fact such an arrangement 
between Ibrahim Sahiband the adult claim: 
ants,- that is, his. wife and his daughter. In 
fast, Khaja Bi's case is that there was no gift 
in; 1901 and the daughter Jaitun Bi does 
not seem to have asserted any claim at 
all. Sabjan at the time was of the .age of 
discretion | according to Muhammadan Law 
and might bs presumed to understand the 
nature .of the gift in. his favour, From 
the evidence . it appears that he was not 
at all taken into confidence nor was he 
told that he had been. given Rs, 50,000.. 
it is possible that.:he : might have. seen. 
these entries, - and Mr.. rant, I think, is 
right in saying that the: entries were never 
sought to be kept secret. They could 
hardly be kept . secret as the partners and 


wera parties 


ERE 


them. Sabjan, attained, majority sometime in 


1904 or 1995. He was admitted as a 
partner in 1904. . Tf such. a large amount 
stood , in hig, name, it, is unaccountable 


upon, the theory of a, completed gift that 
he should -not have attempted to draw 
upon it ati sl. This is all the more 
. unaccountable in view of the-fact that he 
was, married;in 1905 and Jatterly wa8 nob 
getting on qnite satisfactorily with Khaja 
Bı and, Ibrahim Sahib. It cannot be 
said, that.the monies that stood ,in the name 
of, Sabjan were not drawn at all. -But the 
drawings were all with a solitary exception 
made by lbrahim Sahib himself. These 
facts inevitably lead to the conclusion 
arrived at by Mr. Justice Wallis, as he 
then was, that Sabjan was never allowed 
any control or dominion over the monies 
xepresented by the entries in the joint 
names of himself and Khaja Bi. His case 
really. cannot be distinguished upon the 
evidence from the case of the grand-daughters 
gud the danghter. It is: extremely likely 
that although the father of the grand- 
danghters, the daughter and her husband 
and. the. father of Sabjan were not informed 
of the entries that had been made in the 
names. of. these. persons, they came to 
Know, “of them subsequently. There is, 
however, no evidence whatever to suggest 
any consciousness on their part that gifts 
of such ‘large sums of money had been 
made to persons in which they were so 
44 
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intimately interested. ' E 

If they were aware of any such gifts, 
the probabilities are that they would have 
made demands for the monies or clear and 
positive evidence would have been ‘forth- 
coming to show that an arrangement had 
been arrived at between. them and Ibrahim 
Sahib to the effect that he was to. keep 
the monies in bis business. Sabjan attained 
majority sometime in 1904 or 1905. and 
he was taken asa partner wn 1904. . There 
was no reason then why .Sabjan should 
not have been told definitely that. tlie 
money that was entered. in his name -be- 
longed to him, even supposing . that-: the 
fact that Ibrahim stood 2m loeo parentis 
towards him might account for-the absence 
of interference on the- part of Sabjan’s 
father during his minority. If we. oould. 
find on the evidence that as a. matter of 
fact there was a completed gift.in favour 
of Sabjan and C. Ibrahim Sahib agreed 
to hold. the money on his behalf as- his 
de facto guardian, then, the gift might 
perhaps be in substantial .complianee with 
the requirements of Muhammadan Law with- 
ont an actual or formal transfer of possession 
to Sabjan's, father, who had _ practically 
abandoned guardianship in-favour of Ibrahim 
Sahib. But it is not.necessary -to express 
any opinion on this.Questior, as in. fact 
there was no intention to make: a gift, 
Farther, there may ba forse in the argu- 
ment. of the learned . Advocate-General 
that no suoh presumption as.is- sought to 
be raised..in.favour of, Sabjan Sahib can 
arise. under, the Muhammadan. Law. at lenat 
in a case where one of the joint donees 
is a major capable of reseiving possession 
of the thing given. . i a 

The result of the evidence ‘is that in 
making the: entries in question, Ibrahim 
Sahib did not mean to. make gifts of the 
various,sums out and out. He did not 
want it to be so understood and never 
thought of parting with the control and 
possession -of .the funds. If he had made 
a gift of Rs. 2,80,000 in 1901, he would 
have placed himself entirely at the mercy 
of the father of. Sabjan who was no 
relation of his, of tho father of his grand- 
daughters and the husband of his daughter, 
They would have been in a position to 
withdraw the money from his business 
and so far as the guardians of the minora 
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were concerned they would have been under 
a legal obligation to do so. That would 
have meant the winding-up of the firm 
which he certainly did not contemplate. It is 
impossible, therefore, to believe that in 1901 
he intended making gifts in presenti of the 
whole of the assets in the business which 
praotically represented his entire possessions. 

It is not the necessary or ordinary 
effect of a credit entry in favour of a 
person that the sum so entered is thereby 
transferred to him: all that it implies is 
that he is entitled to the amount from 
the person in whose account the entry occurs. 
How the former became so entitled has to be 
proved aliunde: the ordinary presumption is 
that such an amount had been paid in by 
the person to whom it is oredited. 

Tt has also been contended by Mr. Grant 
that we should hold that C, [brahim Sahib 
held one half of thé amount entered in 
the joint names of his client Sabjan Sahib 
and Khaja Bi as trustee for him. There 
is, however,’ no evidence from which any 
declaration of trust can be clearly implied. 
The ease cited to us as Sir Jamsetji Jiji- 
bhai v. Sona Bai (1) has no bearing. There 
the money, which partly consisted of wages 
already earned by~ an employee of .the 
firm of Sir Jamsetji Jiji Bhai together 
with certain accóunts-added to it by way 
of bounty, was allowed by the consent 
of the employee to remain as an invest. 
ment in the firm and it was held that 
the cirenmstances of the case afforded 
evidence that the money was held in trust 
by Sir Jamsetji for the benefit of his 
employee. No portion of the money standing 
in the names of Sabjan and Khaja Bi 
could: bà said to belong to Sabjan Sahib 
unless there. was a gift of it by O. Ibrahim 
Sahib, and Ihave’ found there was no such 
gift. There is no evidence that there was 
any express declaration of trust by Ibrahim 
Sahib in favour of Sabjan nor is there 
anything from whish any intention on his 
part to’ create a trust can be implied. 
As laid down by Sir Charles Sargent in 
Ashabai' v. Haji Tyeb Haji Rahimtullah (2): 
“In order that the owner ‘of a fund may 
constitute himself a trustee, he must either 
expressly declare himself a trustee, or must 
use language which, taken in connection 
(1) 2 B. H. C. R 133 at p. 139. 

(3) 9 B: 118, 8 Ind, Deo, (x. &) 77 
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with his acts, shows a clear intention on 
his part to divest himself of all beneficial 
interest in it, and to exercise dominion 
and control over it exclusively in the character 
of a trustee.” 

Tt was also argued on behalf of Sabjan 
Sahib that the entries in question signed 
as they were by C. Ibrahim Sahib amount 
to am ‘instrument of transfer within the 
meaning of section 180 of the Transfer of 
Property Act. But if there was no intention 
on the part of Ibrahim Sahib to give at 
all, the question whether the entries and the 
accounts éan be treated as an instrument of 
transfer does not arise. Nor is it necessary 
to express' my: opinion as to whether a 
transfer of. part of a debt is valid in law. 

The question what led Ibrahim Sahib, 
to make these eutries is more difficult to 
answer. The motive could not have: been 
to save his property from creditors, for he 
had none and'his business was so pros- 
perous that in; ordinary course he would 
not anticipate misfortunes. He was, how- 
ever, advanced’ in' age as people reckon in 
this country. Plague had’ broken out in 
Vaniambadi and it is possible that he 
contemplated dividing m his fortunes among 
his wife, daughter and. grand-daughters and 
the boy Sabjan whom he was bringing up' 
as a son rather than they, should‘ descend 
to his brother’s children,to any large 
extent. Whether he intended ‘to carry out 
the idea ‘when death approached nearer 
can only be a matter for surmise. “The 
entries which he made in his own books 
are, in my opinion, nothing more than mere 
notes or memoranda of the amounts which 
he intended to give at some future time to 
these persons. ` 

à * * * 

The appeal is allowed. The costs of all 
parties in all the appeals to come out of 
the estate of Ibrahim Sahib to which the. 
appeal relates. . P 

SESHAGIRI Atyar, J.— These appeals relate 
to the estate of one Chailabhai Ibrahim 
Sahib. He carried on business in hides, 
tanning them in Madras and exporting 
them to Europe. His first partner was 
Azimuddin Sahib; after settlement of 
accounts with him, he took one Aziz as his 
partner. Ibrahim Sahib died on the 26th 
February 1909, He left no sons; his widow, 
bis brotber’s sons, 4 daughter and twa 


Vol, XUII] 
SABJAN SAHIB v, ABDUL AZEEZ SAHIB, 


grand-daughters. by & pre-deceased daughter 
survived him. The relationship of most of 
the parties to the various suits is set out 
in the pedigree printed at page 20 of the 
pleadings paper in Original Side Appeal 
No. 58 of 1915. To this. genealogical tree 
may be added the name of Sabjan Sahib, the 
wife's sister’s son of Ibrahim Sahib. 

On the 12th August 1901, the deceased 
Ibrahim Sahib made certain entries in the 
day book of his firm which were subse- 
quently transferred to separate ledgers in 
the account books. The litigation is largely 
due to the entries then made by Ibrahim 
Sahib and the questions we have to decide 
relate to the meaning to be attached to them 
ana to the legal effect to be given to them. 

Before dealing with the separate appeals, 
I may mention in their order the suits 
whieh were instituted on the Original Side 
of this Court from which these appeals 
have been préferred. 

« Civil Suit No. 324 of 1909 was institut- 
ed by Sabjan Sahib, the wife's sister's 
son of Ibrahim, for a dissolution of partner- 
ship on the ground that during the life- 
time of Ibrahim he became a partner in 
the-firm, that on the death of Ibrahim the 
partnership became dissolved and: that he 
was entitled to have an account of the 
assets and liabilities of the: partnership 
taken. In this suit, the learned Chief 
Justice (Mr. Justice, as he then was) held 
that Sabjan was a partner in the firm and 
that he was entitled to have an account 
taken. In dealing with the accounts, the 
learned Judge came to the conclusion that 
the entry “in favour of Sabjan conjointly 
with Khaja Bi, the wife of Ibrahim, was 
only a paper entry and did not amount 
io a transfer of any share in the sapital 
of Ibrahim. Against the preliminary decree 
declaring that Sabjan was a partner, an 
appeal was preferred to this Court in 1912, 
and the preliminary decree was confirmed 
with slight modifications. Sabjan Sahib 
has preferred an appeal, Ze. Appeal No. 
54,of 1914 against the final decree dis- 
allowing a half share in the sum of 
Rs. 1,00,C00 entered in the joint names of 
Sabjan and Khaja Bi in 1901. ; 

. Civil Suit No. 153 of 1910 was brought 
by .the two granddaughters of Ibrahim 
claiming Rs. 1,00,000 on the ground that 
gu entry was made in the account booka 
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of the firm crediting them with that amount. 
This suit was dismissed by the learned 
Judge for the reasons in the final judg- 
ment in Civil Suit No. 324 of 1909. The 
grand-daughters bave preferred no appeal. 

Civil Suit No. 56 of 1912 was brought by 
Sabjan Sahib for his half share in the 
Rs. 1,00,000 already referred to. That suit 
was also dismissed for the reasons given 
in Civil Suit No. 324 of 1909, No separate 
appeal has been preferred against the decree, 
as Sabjan has preferred an appeal in 
the partnership suit which, if successful, 
would cover his claim in this suit. 

Appeal No. 87 of 1914 relates to a sum 


' of Rs. 14,000 which was allowed jin favour 


of Sabjan Sahib in the partnership suit. 
This sum represents expenses incurred for 
the marriage of Sabjan, in regard to which 
the learned Judge held that the deceased 
lbrahim defrayed the whole of the expenses 
for the marriage and” that Sabjan ought 
not to be debited with that amount. In 
this appeal, objection is taken to. this 
conslusion, 

Appeals Nos. 106 and 107 of 1914 arisa 
out of certain interlodutory orders passed 
in the course of the suits and it is nof 
now necessary to deal with them separately, 

Civil Suit No.125 of 1914 was brought 
by the brother’s.. sons of Ibrahim Sahib 
for a partition of the property of the de- 
ceased. In that suit, Mr. Justice Kumara- 
swami Sastri, relying mainly upon the 
conclusions come to by Mr. Justice Wallis 
in Civil Suit No. 324 of 1909, held that 
the gift set up by Khaja Bi of Rs. 1,23,000 
was not made ont. Appeal No. 58 of 
1915 is by Khaja Bi against this decree of 
the learned Judge. 

“These are all the appeals that we ‘ave 
to deal with. Now I will take up Appeal 
No. 54 of 1914. 

The main question relates- to ha mean- 
ing to be attached to the entry in Exhibits 
J and Jl, made on the 12th August 
1901 by Ibrahim. There are two points 
to be considered in connection with this 
question. The first point is, what was the 
intention of Ibrahim in making the entry, and 
the second is whether the language employed 
by him effectnates that intention. I feel 
very little hesitation in holding that Ibrahim 
did intend to benefit the persons in whose 
favour ho.made the entries, at sometime 
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or other. This seems to have been tlie 
opinion of Mr. Justice Wallis. There is evi- 
dence that at this time there was plague in 
Vaniambadi; ard it is not unlikely that 
Ibrahim . thought that he should make some 
distribution of his. property in favour of 
those to whom he was attached. At the 
same time I have no doubt that it was not 
his intention to part with the possession 
of the sums entered in favour of these persons. 
The business was a flonrishing one at that 
time; and everything depended upon the 
capital employed inthe business. It is in 
evidence that-at about this time a settlement 
between the partners was arrived at, and that 


the share of Ibrahim was ascertained to ' 


be worth Rs, 2,85,0U0. The entries dispose 
of Rs, 2,£0,000 out of the Rs. 2,85,000 in 
favour. of his relations. It is not suggested 
that he wanted to withdraw from the busi- 
ness at this time. On the other hand, there 
is every.. indication to show that he 
wanted to- continue and: did continue 
the business for a long time after. My 
opinion,‘ therefore, is that, although he in- 
tended to benefit the’ persons in whose favour 
he made the entry at sometime or other, it 
was not his intention: to~ give the property 
on the date of the entry. r 

.- The language of the entry also makes it 
fairly clear that his ‘object was not to part 
with possession of the-fünds; :At the begin- 
ning of the argument a suggestion was made 
that by. the use of the word,. ‘tharum’ the 
deceased intended to make a gift of the 
property at some future time. Ordinarily, 
the ‘tharum’ denotes something to be done 
in the future.. But there are entries in the 
same page as that in which Exhibit J-1 
appears, where the word ‘tharum’ is employed 
to:.denote what has been actually done. In 
this position, we thought it right to examine 
Mr. P, Ramachandra Rao, a gentleman who 
held the position of Chief Interpretor on the 
Original Side of this Court for over thirty 
years and whose experience of.the language 
employed by the merchants of- this desorip- 
tion is unrivalled... He said that the word 
"thárum! was employed by the merchants 
in .the North Arcot District to denote what 
had been already done and did not indicate 
an action to be taken in future. He trans. 
lated thé word ‘tharum’ as ‘paid’. In answer 
toa further question he stated distinctly that 
the word tharum’ did not conrote gift, In 
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my opinion, the translation given by the 
Court translator is fairly accurate and the 
entry may be translated as follows:  "Debit- 
ed to the account of Vaniambadi Ejaman 
Chailabhai Ibrahim Sahib what was paid 
tomy wife:Khaja Bivi and Sabjan... ........."' 
There are similar entries in favour of the 
grand-daughters to the extent of Rs. 1,00,000 
and in favcur of & daughter for Rs. 80,000. 
Does this mean that money was actually. 
paid to the persons in whose favour the 
entries were made? Itis not the case of 
any one that any money was actually avail- 
able for payment to the parties, All that 
was said was that the monies were retained 
by Ibrahim in the business itself, and- that 
from the date of the entries, [brahim became 
accountable either as trustee or in some 
other capacity for all the: monies which he 
had made over by those entries in favour of 
the various relations. 
* * * * * 

Upon this view of the facts, it is not neces- 
sary to discuss the questions of law which 
have been argued in this case. However, 
as the matter may not stop here and as it 
is possible that a different construction may 
be placed upon the entry, I wish to say a 
few words on the questions of law raised 
in this ease. Under the Muhammadan: Law, 
Ibrahim was not the ‘guardian of Sabjan. 
It is in evidence; and it was hardly disputed 
before us, that at this time, ze, in -the 
year:1901, Ibrahim was very much attached 
to Sabjan who was his wife's: sister’s son. 
He himself had no son and ‘seems to 
have taken a great fancy to the young boy, 
It may be said that he was standing ‘zn loco 
parentis to the boy. If that- description of 
the stranger is correct in the case of a boy 
who bas his parents, then according to the 
view held in Madras, it is not necessary 
that actual possession should be given to the 
donee. The possession retained by the donor 
who is Zn loco parentis to the donee would be 
suilioient. That was the view taken by 
Mr. Justice Abdur Rahim in Fakir Nynar 
Muhamed v. Kandasawmi Rulathu Vandan (3) 
and by Mr. Justice Tyabji in Alamanayakuni« 
gari Nabi Sab v. Murukuk Lwptah, (4), 
Hedayya, Volume III, page 297, is apparently 
the origin of this principle. -It is true that in 
the Digest. of Muhammadan Law -Bailie 


(3) 14 Ind. Cas. 093; 35 M. 120. 
(4) 29,1nd. Cas, 439; 29 M. L J, 788. 
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at page 539 seems to suggest that the theory 
of loco parentis could only apply to persons 
who have no parents. He does not refer 
specifically to Hedayya but he seems to have 
had that authority in mind in making this 
statement. Ido not see why the position 
of a boy who has his parents but towards 
whom ‘a certain’ person is zn loco parentis 
should be different from the case of an 
orphan. I agree with the conclusion’ of 
Abdur ‘Rahim and Tyabji, JJ., and hold 
that the fact.that actual possession did not 
pass at the time of tke gift, if there was 
a gift, would not detract from: the gift. In 
the present case, there are some serious 
objections to accepting this position.. The 
gift was not made to a minor alone but to a 
minor and to an adult person. No authority 
bas beén 6ited to show that where a joint 
gift.is made.to a minor and an adult the 
donor i» loco parentis can accept the gift so 
far as the minor's share of the property 
is concerned. One would have thought that 
' the person to accept would be the -adult 
donee for herself and on behalf of the minor 
donee: It is not suggested in this oase 
that the adult donee accepted even for her- 
self. That is another indieation to show 
that the entry was not intended to be given 
effect to as a gift. It may be, as suggested 
by Mr. Grant, that the word 'benam?! ap- 
plied by the learned Jüdge is not quite apt. 
I have no doubt that what the learned 
Judge meant to say was that it was a nominal 
transaction not intended to be carried into 
effect at-once and not that it was benami for 
somebody else. x 

On the question as to whether the entry 
cannot be treated as a declaration of trust, 
itis well settled that. if a’ gift lis imperfect, 
Courts should not spell out a trust in res- 
‘pect of such a transaction. Mr. Grant strong- 
ly relied upon the decision in Sir Jamsetji Jiji- 
‘bhat v. Sonabat (1). That waa a case where 
-a certain sum of money was due to the donee 
as salary and a separate account was opened 
in the name of the salaried servant for that 
amount, Large additions were made to that 
account which were no doubt voluntary do- 
nations. But-where once a man’s admitted 
claim is added toby including in it other sums, 
‘the implication is clear that the other sums 
partook of tbe character of the original 
account, Moreover the language employed 
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have in the present oase. As regards the 
decision in Taro Bebee v. Ghasiram. (5), I 
do not think that any general prinoiple 
was laid down ‘in that: case. There was 
a registered deed and one of the learned 


‘Judges - at paga 250 says that where there 


is a registered deed slight evidence of. pos- 
session -would be enough ; and he ‘construed 
certain -acts coupled with the -entries as 


furnishing the evidence as .to possession, 


On the other hand, .one observation of 
Mr. Justice Beaman in Ganpatrao v. Vamanrao 
(6) seems very pertinent and I am pres 
pared to accept it. It is that Courts should 
not make a trust out of a mere book 
entry. I think something better than .& 
mere book entry is necessary before wa 
can declare that a trust has been created, 
The case in Ashabat v. Haji Tyeb Haji 
Rahimiulla (2)-is practically on all fours 
with the present one, and there the learned 
Judge declined to spéll ont a trust under 
similar circumstances. In this view I do 
not think it necessary to discuss the ques- 
tion argued by the learned Advocate General 
related to a 
chose in action, the Court should not recog. 
nise it as valid because the assignment 
was not of the entire chose in action but 
only of a part of it. English Judges have 
differed as to whether the assignment of .s 
part of a chose in action can be given effect to; 
the learned Judge, who heard the oase, was 
inclined to think that in this country a part 
assignment would be valid having regard. to 
the abs nce of a provision similar to what is 
contained in section 25 of the Judicature Act, 
The language of the Judicature Act is “an 
absolute assignment of^a chose in action” and 
so on. ` In section 130 of the Transfer of 
Property Act the word "absolute" is left out. 
1t may be that this was a deliberate departure 
from the rule of English Law which had given 
rise to conflicting decisions. 

- As I bave held onthe facts that no gift 


‘or trust has been made- out and as I have 


also held that in law the entry . does, not 
amount to a gift or trust, the learned Judge 
was right in disallowing. the plaintiff's claim 
in respect of it. The appeal fails and must 
I agree with the order as to 


costs made by my learned brother. 
* * * * * * * 


(5) 3 C. L. R. 247. 
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“ “Under the’ Muhammadan Law this lady 
would be entitled to-only^ an eighth share in 
the property. From the very beginning her 
husband had been anxious to give her a 
larger share in the property than she 
would get under the: Muhammadan Law. 
They had. been married at the time 
of the death of, Ibrahim for nearly forty 
years. -They: had lived on very affectionate 
terms. At her instance she had made her 
sister's son & partner in the business. It 
seems to me that under these circumstances 
when « Ibrahim -was really getting unwell he 
would undoubtedly think of leaving a larger 
share to his wife than she would get in a par- 
tition under the Muhammadan Law. There 
is the farther fact that although in 1907, 
he-entered in the names of these parties 
Sums amounting to Rs. 2,80,000 in February 
19C9, he closed up only^one ledger, thereby 
slearly indicating that he carried out his 
original. intention only with reference to 
this transaction, Again Ibrahim died in 
1909,- still the suit claiming the money 
for -Khaja Bi was not made for five years 
after. The parties had at various times 
referred to the money being in her pos- 
session. To my mind thedelay is suggestive 
of.the knowledge that the deceased had 
made a gift of the amounts to the appellant. 
Even supposing that when Ibrahim took 
the monies in June and. July 1903 he 
entrusted them to .Khaja Bi:only for safe 
custody, I am of opinion that when he 
got: Rs. 33,500 on the 18th February 1909 
&nd.went.to Vaniambadi with that sum, 
Seeing that at this tine he was unwell, 
he made a gift of the whole of the Rs. 1,23,500 
in favour of his wife as he then. apprehended 
déath, Iam, therefore, constrained to differ 
from the learned Judge who heard the case 
and to hold that this sum of Rs. 1,238,500 
belongs to Kbaja Bi and is not part of 
the estate of Ibrahim which is liable to 
be partitioned: -I would allow the appeal 
and direct that the costs of all parties do 
come outof the estate, 
: < Appeal allowed, 

Y.R.P. 
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NAGPUR JUDICIAL COMMISSIONER’ ŞS 
M COURT.. 
APPEAL FROM APPELLATE Decree No. 158-B 


= OF s : 
July 1 IS 


Present:—Mr. Ard Offg. A. J. C. 
JANU AND ANOTHER—DEFENDANTE— , 
APPELLANTS - 
versus 

* FAKIRA— PLAINTIFF — RESPONDENT. | |, 

Hyderabad Ajsigned Districts Land Revenue Code, 
1896, Ch. VII, s. 79, scope of— Superior and inferior 
holders, meaning of—Interpretation of HOHEM 
Heading of chapter, value of. 

Section 79 of the Hyderabad Assigned Districts 
Land Revenue Code is applicable to all classes of Í 
agricultural tenants in Berar and is not limited tò 
cases of alienated land. [p. 695, col. 2.] 

The:terms 'superior and inforior holders’ in the 
heading of Chapter VII of. the Hyderabad Assigned 
Districts Land Revenue Code should be read in their 
ordinary sense ns used in the Bombay Land Revenue 
Code, and not as defined in the Berar Code. [p. 696, 
eol. 2. 

I heading of a chapter may be looked at for 
interpreting the Statute, but neither the preamble 
nor the heading can be referred to for controlling the 
plain meaning-of the enacting portion. [p. 69", col. 25.” 
p. 697, col. 1.) 

Appeal against the decree of the 
Additional District Judge, East Berar, 
Amraoti, dated the 6th April 1915, revers- 
ing that of the Munsif, Chandur, dated 
the 18th July 1914. 

Mr. V. R. Pandit, R. B., for the Appellant. 

Messrs. M. Chuckerbutty and F. D. Sathyae, 
for the Respondent. . 

JUDGMENT;—The plaintiff brought a suit 
forthe rent of the preceding three years and 
for joint possession of a field against defend- 
ants Nos. 1 and 2. The third defendant is the 
plaintiffs uncle. The plaint sets forth that 
ihe plaintifi’s father and uncle had an 
undivided share of S annas each in the 
field in suit, thatthe plaintiff's father died 
thirteen years ago, and as the plaintiff's father 
and defendant No. 3 had no bullocks, 
they bad let out the said field to the 
defendant No. 1, and defendant No. 1 used 
to pay makta to them. “The plaint alleges 
that defendant No. 1 has not paid the 
lease money for the last three years, and the 
plaintiff learns that the defendant No. 1 
pays it to the defendant No. 8. The 
plaintiff asks that .in case it: is held that 
defendants Nos. 1 and 2, who-are father 
and son, have paid the entire. rent. to 
defendant No, 3, the latter should be. made 
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liable. According to the plaint the defend- 
ant No. 3 is made a party also on the 
ground that heisa co-sharer and that the 
plaintiff's olaim was one for joint posses- 
sion. Defendants Nos. 1 and 2 pleaded 
that they have paid therent, and that they 
were permanent tenants under an oral lease 
given about twenty-five years ago. Defendant 
No. 3 admitted the plaintiff's-olaim. Defend- 
anta Nos. 1 and 2 produced a receipt, and 
upon this the plaintiff made the following 


statement :—"I admit the execution of the 


receipt dated the 17th April 1912 without 
getting maney which used to be received 
by my uncle, defendant No. 3. I put my 
thumb impression on the receipt.” The 
First Court held that the defendant No. 1 
was a permanent tenant, and that the 
receipt having been duly executad, there 
were no arrears of rent due to the plaint- 
iff. Against this the plaintiff appealed, and 
the Additional District Judge decreed the 
whole claim. 


The lower Appellate Court has held that 
the receipt was obtained from the plaintiff 
by a trick. It has also held that the 


evidence regarding the permanent lease is 


not true. The first point for consideration 
is whether the finding ofthe lower Appel- 
late Court regarding non-payment of the 
rent is a good finding. In paragraph 5 
of his judgment, the Additional District 
Judge says that, as the plaintiff has alleged 
that the receipt was taken through fraud 
and nothing was received, he has to prove 
both these facts, but he has not examined 
any witness except himself. The lower 
Appellate Court hasdisbelieved the defend- 
ants’ witnesses regarding the receipt and. 
payment of rent. The appellants' learned 
Counsel has produced before this Court. an- 
other receipt, which is said‘ to bear the thumb 
impression of defendant No. 3. This was 
not produced in either of the opara below, 
abd LI do not see any reason tèlallow its 
production at this late “stage lin second 
appeal. In paragraph S. of thb judgment 
the Additional District Judge says that he 
trusts the unaided word“of the: plaintiff 
and finds that the rent, claimed has not 
been paid. This is a finding of fact and 
it is not for me to say, whether the Court 
below ‘was “justified in? “disbelieving tbe 
defendants’ evidence, ahd in’ believing’ the 
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plaintiff, So far as, thé olaim for rent is 
concerned, the appeal fails, 

The next question for decision is whether 
the lower Appellate -Court was right in 
decreeing joint possession of half share of 
Survey No. 26. The plaintif has an un- 
divided half share in it along with his 
uncle (defendant No. 3). The plaintiff's 
ease is that the defendants Nos, 1 and 2 
&re tenants from year to year. There is 
no allegation as to how the tenancy was 
determined. The defendants contend that 
the plaint shows no cause of action for 
joint possession as against them,and that 
they are entitled to a notice to quit under 
section 79, sub-section 2, of the Hyderabad 
Assigned Districts Land Revenue Code; 
1896. The respondents object to this 
plea being allowed to-be taken for the 
first time in second appeal. They also 
point out that section 79 is part of Chap- 
ter VII of the Berar Land Revenue Code, 
the heading of which is “Superior and 
Inferior Holders and Grant of Receipts.” 
They argne that the provisions of section 
79 apply only in the case of ‘alienated 
land. 

The respondent’s objection that the new 
plea should not be entertained, must fail. 
The plaint or the pleadings must show 
how the plaintiff is entitled to joint pos- 
session of an ‘undivided half share with his 
tenants, The only allégation made is that 
they have not paid Mie rent for three years. 
But this would mot “determine the tenancy. 
So far the plaint discloses no cause of action, 
and it is admitted’ before me that no notice to 
quit was given. 


It is not altogethar easy to reconcile 
the heading of Chapter VII, having regard 
io the definitions given in the Code, with 
the provisions contained i in sections 78 and 79. 
In my opinioh,the provisions of sections 78 
and 79 are perfectly | general. There is no- 
thing in them which would justify my limiting 
them to the case of alienated land. Bach 
of tbe sections speaks of landlord and 
tenant, and there is no reference in the 
sections themselves to a superior or inferior 
holder. They A been copied from Chap- 
ter VIL of , the mbay Land Revenus 
Code (Bombay ns of 1879). ' There 
also the heading is " Superior and Inferior 


Holders,” f ; 
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. + It .seems necessary to point ont the 
difference which exists” in the definitions 
ef the terms ‘Superfor’ and ‘Inferior 
Holders’ in the two Codes. In the Bom- 
bay..Act, “Superior Holder” signifies a 
holder entitled to receive from. other holders 
rent or. land revenue on account of lands 
held -by. them, whether he be accountable 
or not for the same, or any' part thereof 
to the Government. “Inferior Holder " 
signifies a holder liable to pay the rent 
or land revenue to a superior holder, 
whether. on account ofsuch superior holder 
or Government. The terms “to hold land,” 
“a holder" or "landholder " are defined in 
the. Berar Code in the same way as in 
the Bombay Code. It wil be convenient 
here to notice the definitions’ of “tenant” 
and “ occupant” aa given in Bombay Act 
VW of 1879. “ Tenant" signifies a person 
who holds. by a right derived from a 
superior hclder called his "landlord." 
* Occupant ” signifies a ‘holder of unalienated 
land ot, where there are more holders 
than one, the holder having the highest 
right in respect of such land. It will be 
seer. from the above that, in Bombay, the 
terms ‘superior’ and ‘inferior holder’ .are 
relative terms applicable in the case of 
alienated as well as unalienated land. The 


occupant, both under the Berar Land 
Revenue Code, as well as in Bombay, 
is the holder .of unalienated land. The 


landlord ofa tenant is his superior holder in 
Bombay, whether the land is alienated or not, 


. Let us now turn to the definition given 
in the Berar Code. “ Superior Holder ” 
means the person who; for the time being, 
is, or but for some- speciil exemption 
would be, primarily responsible to the 
Government for the payment of revenue or 
rent on account of alienated land, or 
where more than one person i$ responsible, 
the person whose responsibility has been 
recognized by the Deputy  Gommissioner, 
under the provisions of this law. When 
in the onse of alienated land the highest 
right in respect of the occupation of the 
land, and the highest right in respeot of 
the receipt of the revénue, or rent of the 
land do not vest in the same person, the 
holder who has the highest right in respeot 
of the occupation of the land is called 
the “Inferior Holder,” These terms are, 
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therefore, confined to the case of alienated 
land in Berar. The definition of the word 
tenant! shows that it does not include a 
superior holder or an inferior holder or an 
occupant. 

In Bombay, when it is intended to convey 
the same meaning, as would be conveyed 
under the Berar Code, to the term ‘Superior 
Holder,’ the expression ‘used is the ‘Superior 
Holder of alienated:.land’ and not the words 
"Superior Holder" merely. (See sections 
85, 88 for example.) 


Although this change was made in .the 
definition in Berar with the intention of 
giving an artificial. meaning to ‘the words 
"superior and inferior "holder", the faot of 
this departure from the Bombay definition 
seems to have been lost sight of when 
Chapter VIL came to be copied from the 
Bombay Code with practically the same 
heading. This will be at once clear from 
another section, section 73, which is'a copy of 
section 70 of the Bombay Code. That 
section speaks of the registered occupant 
being adjudged an inferior holder under 
another person. If we look to the strict 
definition given in the Berar Code, a 
registered occupant of  unalienated land 
cannot be an inferior holder, that is, holder 
of alienated land. It is obvious that the 
term ‘inferior holder’ has been used in the 
sense of the Bombay Code, and I have 
come to the conclusion that the tems 'Super- 
ior and Infério? Holders’ in the heading 
of Chapter VII should bu read in their 
ordinary sense, as used in the Bombay Code, 
and not as defined in the ‘Berar Code. In 
section 73 the definition would be certainly 
repugnant to the context, . 


In Maxwell on the Interpretation of 
Statutes, 4th Edition, at page 74, .a number 
of English cases are cited to, show that 
the headings prefixed to sections or set 
of sections in some of the modern Statutes 
are regarded as preambles to those sections, 
In India, the heading of a chapter .may be 
looked to for intefpreting the Statute, as 
was done by thei# Lordships of the Privy 
‘Council in Sah Mukhun Lall v. Sah Koondun 
Lal] (1), but neither the preamble, nor 
the heading, can be referred ‘to for .control. 


(1) 15 B. L. R. 228 at p 234; 24 W.R, 76; 2 LA, 210; 
3 Sar. P. O, 7.609, 3 Suti. P. Q. J. 10P40.), |. 
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ling the plain meaning of the enacting por- 
tion: Queen- Empress v. Ayyakannu Mudali (2), 

I have already pointed out that in neither 
section 78 or 79 is there any reference 
to inferior or superior holder, and the words 
used are wide enough to cover the cases 
of all landlords and tenants. It is perhaps 
true that the tenant of an occupant of 
unalienated land can scarcely ever claim 
to be a tenant of antiquity. There is 
nothing, however, in the words used in 
section 78 to repel such a claim, but in 
view of the fact that revenue records 
exist regarding unalienated land for a good 
many years, such a claim can scarcely ever be 
successfully made. 

It does not seem reasonable to suppose 

that while the Bombay Code gives protec- 
tion to all annual tenants by insisting 
upon a notice to quit as necessary for the 
determination of the tenancy, the framers 
of the Berar Code would ignore the claims 
of annual tenants under an occupant of 
. alienated ‘land. In 1896, when the Code 
was drafted, there were already several 
rulings of the Calcutta High Court which 
laid down that reasonable notice was neces- 
sary before an annual tenant can be ejected. 
I refer to the following cases amongst 
others: Jagut Ohunder Hoy v. Rup Chand 
Chango (3), Radha Gobind Koer v. Hakhal 
Das Mukherji (4), Kali Kishen Tagore v. 
Golam Ali (5). It gould not have been 
the intention of the Berar Code to leave 
this class of tenants to be dealt with 
under the somewhat vague and indefinite 
rule of “reasonable notice.” I hold that 
section 79 is applicable to all slasses of 
agricultural tenants in Berar. 
. It is unnecessary for me to decide whether 
a notice to quit should be given by all 
the co-owners or not. The plaintiff's claim 
for joint possession fails on the ground 
that there was no notice to quit as required 
by section 79. 

The result is that the appeal partially 
succeeds. The decree of the lower Appellate 
Court is modified by disallowing the relief 


- (2)21 M. 293 at p. 297; 1 Weir 735; 7 Ind. Dec. 
(x. s.) 663. 
(3) 9 C. 48; 11 C. L. R. 143; 5 Shome L. R. 88; 4 
Ind. Dec. (N. 8.) 6*4. 

i. (4) 12 C. 82; 6 ind. Dec. (x. s.) 66. 
_ -(5):33 CAB46 Ind [Cas J(s.es.) 498, 


of joint possession. The plaintiff and de- 
fendants Nos. 1 and 2 will bear their own 
eosts throughout. The defendant No. 3 will 
bear his own oosts of this appeal. 

Appeal partly allowed. 





MADRAS HIGH COURT. 
Frest Civin APPRAL No. 181 or 1915, 
April 12, 1917. : 
Present:—Mr. Justice Abdur Rahim and. 
Mr. Justice Srinivasa Aiyangar. 
SECRETARY or STATE vor INDIA 
iX COUNCIL 
REPRESENTED BY THE COLLECTOR or 
TINNEVELLY —DEFENDANT — ÁPPELLANT 
versus 
AMBALAVANA PANDARA SANNADHI 
AVERGAL, Heap or SRI PAN- 
CHAKSHARA DESIKAR, THIRU- 
VADUTHURAI ADHINAM-—PLAINTIFF 


— RESPONDENT. 

Madras Land Encroachment Act (TII Mad. of 1905), 
s. 9— "Standing or flowing water," meaning of —Burden 
of proof—Madras Irrigation Cess Act (VII Mad. of 
1865); s. 2—“ Water belonging to Government,” meaning 
of—Conversion of dry land into “wet” — Water- 
cess, right of Government to levy. 

The declaration in section 2 of the Madras 
Land Encroachment Act that all standing or flowing 
water belongs to Government, must be understood 
to mean the water and the land on which it stands, 
or over which it flows, the whole taken together 
collectively, and not the mere liquid apart from 
and separate from the land. The words “all standing 
or flowing water” are intended to include all land 
covered with water or forming a watercourse. [p, 
700, col. 2.) 

In section 2 of the Land Encroachment Act the 
Legislature has dealt with unappropriated properties, 
and not with unappropriated things. [p. 701, col. 2.] 

Each proprietor of adjacent land hasa right to 
theuaufruct of the stream which flows through it, 
and.in that sense the stream is the common pro. 
perty of allthe riparian proprietors. If the Govern- 
ment happens to bea riparian proprietor, ib has a 
right to the usufruct of the river in the same way 
as other riparian proprietors. [p. 702, col. 1.] 

The provisions of the Land Encroachment Act 
cannot be understood as laying down that evenin 
those streams and rivers in which the riparian rights 
of zemindars or other owners of adjacent lands exist, 
& separate and independent proprietary rightin the 
water subsists in the Government, entitling it to 
demand from the owners of the lands on the banks 
any price it chooses forthe use of the water. [p, 
402, col. 1.] 

To what extent the rightof a riparian proprietor 
to utilize the water for irrigation purposes exists 


-must depend upon the capacity of the stream and 


thezextent of land ef the other riparian proprietors 
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standing in need of irrigation. [p. 702, col. 2; p. 708, 
col, 1.) 

Norbury (Lord) v. Kitchin, (1868) 7 L. T. 685; 9 Jur. 
(x. s.) 182; Minor v, Gilmour, (1858) 12 Moore. P. C. 
181 at p. 166 14 E. R. 861; 7 W. R. 828; 3 L. T. (N. s.) 
98; 124 R. R. 8, White v. White, (1906) A. C. 72; 75 L. 
J. P. C. 14; 94 L.T. 65, Lyon v. Fishmongers’ Company, 
(1876) 1 A. C. 662; 46 L. J. Ch. 68; 35 L. 'T. 569, 25 
W. R. 165; Chasemore v. Richards, (1859) 7 H. L. C. 
349 at p. 382; 29 L. J. Ex 81; 5 Jur. (N. s.) 873; 7 W. 
R. 685; 11 E. R. 140; 116 R. R. 187, followed. 


Where a stream fiows through a zemindari or*inam 
village cultivated by ryots.and tenants, and whore it 
is the duty and interest ofthe, zemindar or inamdar 
to supply tenants with water for purposes of 
irrigation, he must be deemed to be the riparian owner 
representing the tenants asa body. [p. 703, cols. 1 & 2.] 


In case of small rivers and” streams running 
through the land, the use of the words “besides 
poramboke" in dn inam title-deed or permanent 
sanad would be in favour of the inclusion of river 
heds, while the phrase may not ordinarily be applied 
to the beds of large rivers, [p. 704, col. 2,] 


The irrigation which makes a man liable to cess 
under section 2 of the Irrigation Cess Act must be 
with water derived either entirely or at least to a sub- 
stantial extent from a river stream or channel 
belonging to'Government, [p. 704, col. 2.] 

Secretary of State v. Kannepalli Janakiramayya, 18 
Ind. Cas. 770; 37 M. 822; 13 M. L. T. 235; 24 M. L. J. 
365; (1013) M. W. N. 225, Secretary of State v. 
Ambalavana Pandara Sannadhi, 18 Ind. Cas. 294; 37 
M. 369 note; Secretary of State for India v. Maharaja 
óf Bobbdili, 32 Ind, Cas. 279; 30. M. L. J. 163; 19 M. 
L. T. 6 3 L. W. 119; (1915) M. W. N. 1025, followed. 


. Except where itis expressly provided otherwise in 
the sanads or title-deeds, the zemindars or inamdars 
are entitled to bring into cultivation land which was 
lying uncultivated ab the time of the Settlement and 
to raise additional crops ‘by the user of natural 
streams to the extent of the quantity lying within the 
ayacut of those streams without making themselves 
Mable to a further payment, whether by way of water 
cess or other payment. [p. 703, col. 2.] 


The fact that ingn inam title-deed or sanad, the 
quantity of lands under wet cultivation is mentioned, 
cannot lead to an inference that the zemindar or 
tnamdar is nov entitled to irrigate and bring into 
cultivation the waste lands with water of natural 
streams passing through the village without making 
himself liable to additional ‘payment. [p. 703, col 2.) 

Where itis not shown thata zemindar has been 
taking more water than before, the mere fact-that he 
has been cultivating more land is not sufficient tQ 
jostify the Government in levying water cess. [p; 705, 
col. 1. i 
' Even there a stream belongs'to the Government, 
the burden is on the latter to show that the /namdar 
has been actually storing in his tanks more water 
than he was entitled to do under the engagement 
with the Government at .the time of the inam 
enfranchisement and Settlement fp. 705, col. 2 ] 


. Appeal against. the decree of the Court. 


of the Subordinate Judge, 
Original Suit No, 33 of 1913, 


Tinnevelly, in 


The Hon’ble Mr. S. Srinivasa Adyangar 
(Advocate-General), for the Appellant. 

The Hon'ble Mr. T. Rangachariar and Mr. 
S. Muthiah Mudaliar, for the Respondent. , 

This appeal coming on for hearing on 
the 14th, 15th and 16th of February 1917 and 
having stood over for consideration till 
this day, the Court delivered the following ` 


JUDGMENT. 


“ABDUR RaABlM, J.—This appeal is prè- 
ferred by the Secretary of State for India’ 
in Council against the judgment of the 
Subordinate Judge of Tinnevelly in a ease: 
in which the right of the Government to levy 
water cess on 33 and odd acres of land in. 
the inam village of Vadagarai belonging 
to the plaintiff-respondent is in dispute: 
The Government claims the right to levy: 
cess on the allegation (paragraph 2 of the 
written statement) that the waters of a 
Government channel called Karimandy 
Ammankal mingled with the water in the 
Shamalanadhi river, more generally known as 
the Pachayar, which supplies the channel and 
the tanks by. means of which the plaintiff's 
village is irrigated, and that they are 
entitled to charge water rate on any land 
cultivated in excess of the quantity which 
was under enltivation' at the time of the 
enfranchisement and confirmation of the inam 
in 1864.65.' It is then claimed (paragraph 
4 of the written statement) that the river 
Pachayar itself belongs to the Goverumenf. 
On tke other side, itis alleged (see plaint 
paragraph 9) that the whole course of the 
river from beginning to end lies within 
the plaintiff'rs ¿nam limits. That statement 
is found to be not correct and no argument 
on the basis of it has been pressed before 
us. This river has itssource in the hills 
which divide Travansore from the British 
territory in this locality, and it flows up 
to and a little way below the anicut at 
the point where the channel which irrigates 
the plaintiff's lands takes off, along the 
plaintiff's inam village. On the southern 
side is the village called Arasapattu, the 
greater portion of which amounting to 390 
aeres is ?nam land belonging to the plaint- 
iff and a very small portion amounting to 
55 acres is ryohwari. Below the anieut and 
on the southern side, there is a ryotwart 
village called Pattai whieh is also irrigated 
by this river. 
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Admittedly, the quantity of plaintiff's 
land in the inam village of Vadagarai, 
which was cultivated with water of the 
Pachayar river at the time of the Inam 
Settlement, was about 115 acres and since 
then 33 more acres and odd have been 
converted into wet, and it is with reference 
to the right to. irrigate these 33 acres 


with water of the Pachayar that the ques- ` 


tion has arisen. The claim of the Govérn- 
ment -is founded mainly on the ownership 
of the Pachayar river and also on the 
allegation that the water of a Government 
hill stream or “odai” called Karimandy 
Ammankal gets mingled with the water of 
the Pashayar river above the anicut. 


It will appear 
its upper reaches the Pachayar bounds the 
inam village of Vadagarai on the north 
and the village of Arasapattu on the 
south. On the east of Arasapattu is the 
Government village of Pattai through which 
the river continues its course and we may 
take it, as contended by the learned Ad- 
vocate,General appearing for the Secretary 
of State, that the Pachayar flows theredfter 
through a number of  ryotwar; villages. 
Though the Pachayar is not an altogether 
small stream, it is a non-tidal and non- 
navigable river and like most of such rivers, 
there is very little wpter in its bed in the dry 
Beason. 

“One important question of fact which 
was argued before us was whether the 
banks of thé Pachayar above the anicut 
belong on the southern side, as they ad- 
mittedly do on the northern side, to the 
plaintiff. It is not easy to locate the ryot- 
wart land in the Arasapattu village as no 
definite evidence was adduced on the point 
but considering its small extent, we are 
not prepared to assume for the purpose 
of this case that the 55 acres of ryotwart 
land all stretch along the bank of the Pachayar 
and-are thus riparian property, and -that 
the rest of the lands amounting to 390 
acres are all non-riparian situated at the 
back. The only evidence with respect to 
the possession of the southern bank is in 
favour of the plaintiff’s case. For such 
evidence as there is on the point shows 
that acts of possession, such as, by the 
leasing of koraz grass on the islands’ and 


én: the banks, have been for a long time ` 


from the map -that in 


exercised by the plaintiff. This evidence 
has been accepted by the Subordinate 
Judge and in fact there is nothing to rebut 
it. We must, therefore, hold that both the 
banks of the river above the anicut are owned 
by the plaintiff. 

It is not disputed that this is a pre- 
settlement inam having been granted by 
some roler of the country before the advent 
of the British Government. The anicut has 
been in existence for a long time and was 
constructed by the predecessors of the 
4namdars and so also the channels and the 
tanks by which the Vadagarai lands are 
irrigated. It is not suggested that the 
Government. has constructed any works of 
irrigation in connection with this stream, at 
any rate, above the anicut. Nor is there 
evidence that they have in any way exercised 
acts of ownership with respect to this portion 
of the river. 


Under section (1) of the Madras Irriga- 
tion Cess Act of 1865, whenever water is 
supplied or used for purposes of irrigation 
from any river, stream or channel belong- 
ing to or constructed by Government, the 
Government is entitled to levy a separate 
cess for such water, provided the zemindar 
or tnamdar whose land is so irrigated is not 
entitled, by virtue of engagements with 
the Government, to irrigation free of separate 
charge. 

In order to justify the imposition of cess 
under this Act, it must be made ont that 
the irrigation is caused by water supplied 
or obtained from a stream or river belong- 
ing to the Government. The question as 
to what classes of rivers, streams or channels 
belong to the Government has recently 
been the subject of much discussion in 
this Court giving rise to a considerable 
conflict of opinion, so that it is dificult to 
say that there is any consistent statement 
of the law of binding authority which 
one can follow. One point of view is 
represented by the judgment of Miller and 
Munro, JJ., in the well-known  Urtlam case 
[Kandukurt Mahalakshmanma Qaru v. 
Secretary of State for India (1)] and follow. 
ed by Oldfield and Bakewell, JJ., in 
Secretary of State for India v. Kannepalli 


(1) 8-Ind. Cas. 67; 34 M. 295 at p 296: (1910) 'M, 
W, WN, 595; 8 M. L, T. 389; 20 M. L. J. £23. 
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Janakiramayya (9) and also approved by ` 


White, C. J, and Ayling, J., in Secretary 
of State for India v. Ambalavana Pandara 
Sannadhi (3). On the other hand: Sankaran 
Nair, J., in more than one case has expressed 
the opposite view in elaborate judgments and 
his view has found acceptance with Sadasiva 
Aiyar J., in his dissentient judgment in 
Secretary of State for India v. Kamnepalli 
Janakiramayya: (2), while the learned Chief 
Justice and Seshagiri Aiyar, dJ., [in Secretary 
of State v. Maharaja of Bobbilz (4)] would seem 
to steer a middle course between the two posi- 
tions. Further the Urlam case [ Kandukuri 
Mahalakshmamma Garu v. Secretary of State 
for India (1)] as wellas the judgments in 
Secretary of State for India v. Maharaja of 
Bobbil (4), Secretary of State for India v. 
Kannepalli Janakiramayya (2) and Appeals 
Nos. 182—184 of 1914 are under appeal to 
His Majesty in Council. 

In this state of the authorities, I think 
it is desirable that I' should state my 
own view of the law and the reasons for 
the conclusion at which I have arrived.. 

The entire basis of. the decision of the Urlam 
wase [Kandukuri Mahalakshmamma Garu v, 
Secretary of State for India (1)] is the 
provisions of the Madras Land. Eneroach- 
ment Act, IlIof 1905, section 2 of which 
declares “all publio roads.. 
ditches.... ....the bed: “of “the. san, 
harbours aud creeks below high-water mark, 
and all rivers, streams, nullahs, lakes and tanks 
and ‘all canals and water-courses. and all 
standing:and flowing water, and all lands 


wherever :‘situated, save in so far as the 
same are the property: of any "semindar 

s ..namdar.. Ps to be 
‘the. epee of the ‘Government, 4 except 


as may- be otherwise provided by any law 
‘for the time being in: force, subjest always 
to all rights of way and other public rights 
and to the ‘natural and easement rights of 
other landowners and to all customary rights 
legally subsisting.” 

The very title of the Act and its preamble 
‘show that, as stated there, the Act is 
intended to provide measures for checking 

(2) 80 Ind. Cas. 669; 29 M. T. J. 389; 2 L. W. 763; 
48 M. L. T. 277; (1915) M. W. N. 671. 

(3: 8 Ind. Cas. 367; 34 M. 366; 9 M. L. T, 47; (1911) 
1 M.W.N.119. 

(4) R2 Ind Cas. 279 ; 30 M. L. J. 168; 19 M. L. T. 6; 
.8 I. W. 119, (1915) M. W. N.'1025. 


unauthorized occupation of lands which 
are the property of Government by the 
provision of penal or prohibitory assessment 
or charge. 

Section 2 declares what are the apakah 
of the Government. The rest of the 
sections deal with the mode of levying 
assessment on Government land, the 
penalty for unauthorized occupation of such 
land by any person, his liability for eviction 
therefrom, the notice to be given to him, 
the power to decide the question of assess- 
ment, all referring to land. There is not 
a single section which provides for the 
levying of any assessment, charge or penalty 
or any other mode of redress with respect 
to unauthorized user or appropriation of 
water standing or flowing as apart from the 
land it occupies. è 

The judgment in the Urlam case (1) is 

founded in the, first place on the supposition 
that the words ' ‘standing and flowing water” 
mean the liquid as separate from the reservoir 
or stream containing it or through which 
it flows. 
. With the greatest respect, I think, it is 
perfectly clear that what is meant is the water 
and the land on which it stands, or .over 
which it flows, the whole taken together 
collectively, and not the mere liquid apart and 
separate from the land. 

It is possible that the idea sought to be 
conveyed by * the Legislature might have 
been more tersely expressed without sacri- 
ficing clearness; some of the words used are 
evidently superfluous. It is, however, clear 
to me that what the phrase “all 
standing and. flowing: water” was intended 
to include was all land covered with water or 
forming a watercourse. 

Any other interpretation would lead to 
imputing to the Legislature an intention 
which it is difficult to conceive it could have 
ever entertained. 


The interpretation which has been sought 


‘to place upon ‘this section on behalf of 


the Government would logically result in 
declaring that the water even in wells, 
tanks and reservoirs ‘or in springs: and 
streams wholly situate in the land of a zemia- 
dar, énamdar or any other proprietar, 
belongs prima facie to the Government 
unless it can be shown that it belongs to 
the landowner. When this was pointed 


Vol. XLII] 


INDIAN OASES, 101 


SECRETARY OF STATE V., AMBALAVANA PANDARA SANNADHI, 


out to the learned Advocate. General during 
the course of the argument he said he 
was not prepared to go so far, but it is 
difficult to see how if the reasoning of the 
Urlam case (1) is right, the extreme conclusion 
could be resisted. ‘ 

Then is it correct to say that the effect 
of section 2 is to cast the anus of proof 
on any person whose right to the subjects of 
property mentioned in section 2 is contested 
by the Government ? 


I venture to think that this is not so. 
The scope of this section, in my opinion, 
‘is only to declare that certain classes 
of properties which do not belong to any 
individual private proprietor belong to the 
Government; I do not see how from this 
any inference could be drawn that if the 
Government. ‘chooses to assért a right to 
land, stream or any other class of property 
mentioned in’ the section as against the 
person in possession or enjoyment thereof, 
that thereupon without anything more and 
without regard being paid to any other 
facts, such as possession and user of the 
‘property in question, the burden is thrown 
upon him of proving that the property bes 
longs to him. If that construction were 
right, it would make no difference in this 
respect whether the Government was seeking 
to eject the person in occupation or to levy 
on him a penal assessment or a water Yess. 
I venture to think that sucha radical and 
comprehensive subversion of the ordinary 
law of proofs was never contemplated. If it 
had been, one would have expected to find a 
clearand direct statement of such an intention, 
On the other hand, I find nothing in the 
words of section 2 to warrant, the supposi- 
tion that the Government was there laying 
down a new rule of evidence or procedure 
of such general and far-reaching significance, 
It is hardly possible that an important altera- 
tion like this in the law of evidence, if 
contemplated, should not have been dealt 
with by a'elear and express enactment but 
left asa matter of merest inference to be 
drawn from the provisions of an Act address. 
ed to the limited purpose of providing 
special remediés for cases of encroachments 
on Government lands. Laying the burden 
of proof, in my opinion, wrongly on the per- 
son in possession or enjoyment of a stream 
or river to show that it belongs to him the 


next step in the argument on behalf of the 
Government is stated in this simple form. 
According to ordinary notions of jurispru- 
dence, flowing water cannot be the. property 
of any private individual and, therefore, by 
virtue of section 2 it becomes the property 
of the Government. In the first place, this 
argument overlooks the fact that by section 
2 the Legislature is dealing with unappro- 
priated properties, and not with unappro- 
priated thengs, supposing that flowing water 
comes within the latter category. Reliance 
is placed upon the definition of a stream as 
given by Lord Watson in MacNab v. Robert- 
son (5), “as a body of water having as such 
a continuous flow in one direction," as show- 
ing that the bed and the banks do not 
enter into the conception of a stream. In 
that case, all that Lord Watson wanted to 
meke clear was that only a continuous body 
of flowing water with a well-defined course, 
and not water “which does not flow onward 
with any continuity of parts but becomes 
dissipated in the earth’s strata,” can be 
called astream. It is obvious to me that 
Lord Watson could never have meant to 
suggest that the bed and the banks do not 
form parts'of a stream or a river, which 
indeed would be opposed to our ordinary 
conceptions. In the well-known text book 
of- Angell on Water Courses, it is stated at 
page: 2: that “a water course”—which 
ineludes rivers and streams—'‘‘consists `of 
beds, ‘banks and water.” (See also Coul- 
son's: Law of Water Courses, page 77.) 
Nor do I find anything in section 7 of 
the Easements Act to support a contrary 
notion. On the other hand the illustrations 
appended to that section particularly are in 
accordance with the ordinary conception of 
a river as consisting of the beds, the banks 
and the water, 

Nor is the proposition that flowing water 
cannot be the subject of private property 
quite accurate. For instance, it can hardly 
be disputed that the water of a stream 
flowing entirely within the limits of a man’s 
zemindart or imam is as much and as 
absolutely his property in every sense of 
the term as the soil over which it flows, 
With reference to a stream or a river flow- 
ing through the lands of a number of Owners, 


(5) (1897) A. C, 129; €6 L, J. P. C. 27; 75 L, T, (66 
61 J. P. 468, 
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it has long been established that such 
flowing water is not bonum vacans, but that 
it is publici juris in the sense only that all 
may reasonably use it who have a right 
-of access to it, and that none can have 


any property in the water itself except in: 


that particular portion whieh he may choose 
to abstract from the stream and take into 
his possession. [See Mason v. Hill (6) 
per Lord Denman and Embrey v. Owen (7) ] 
It comes to this. Each proprietor of the 
adjacent Jand has a right to the usufruct 
of the stream which flows through it, and 
in that sense the stream is the common 
property of all the riparian proprietors. 
Tf the Governmént happens to bea riparian 
proprietor, ithas a right to the nsufruct of 


the river in the same way as other riparian 


proprietors. I do not understand the 
provisions of the Land Encroachment Ast 
as layingdown that even in those streams 
and rivers in which the riparian rights of 
zemindars or other owners of adjacent 
lands exist, a separate and independent 
proprietary right in the water subsists in 
.the Government entitling it to demand 
from the: owners of the lands on the banks 
any price it chooses for the use of the 
water. If that were the correct interpreta- 
tion of section 2, the value of riparian 
rights‘in this Presidency would be very 
little indeod, and I do not find sufficient 
justification for such a construction, On 
the other hand the clause subject always 
to all rights of way and other public rights 
and to the natural and easement rights of 
other landowners" points in my opinion 
to a contrary inference, showing that the 
Government's claim to streams, rivers and 
all standing and. flowing water is in the 
character of a landowner. 

Let us now consider the nature and 
extent of the right of user of the Pachayar 
Tiver as claimed by the inamdar asa ripari- 
an owner. In the first place, by virtue of 
his proprietorship of the land bordering 
on the river for a considerable length, he 
claims.the right to conduct a portion of 
the water by means of chanuels into his 
tanks for purposes of irrigation. We may 


(6) (1832) 8 B & Ad. 304 1 L. J. K.B. 107; 110 
E. R. 114; 37 R. R. 438. 

(7) (1851) 6 Ex. 353 at pp. 855, 369; 20 L.J. Ex. 
212; 16 J - 633; 17 L, T, 79; 86 R. R. 381. 


take it thatthe water so abstracted would 
not be returned to the river but would 
for the most part be absorbed in tbe soil 
in the process of irrigation. What the 
length is of these channels or the distance 
of the tanks from the river is not in evi- 
dence. But it is beyond doubt that the 
present mode of irrigating the inam lands 
has been in use from time immemorial, It 
is not alleged that by diverting a portion . 
of the water into the channel, such a 
diminution is caused in the volume of water . 
flowing down to the lower tenements as to 
cause material injury to their owners, 
among whom the Government may be in- 
cluded with respect to the ryotwari tracts. 
In fact, it is common ground that this 


‘river like many other similar rivers in this 


Presidency is and has always been used in 
this way in irrigating lands situated on 
both sides.’ In this country, the user of 
streams and rivers for irrigation through a 
system of connected tanks which are filled 
with water obtained by means of channels 
is a most valuable right and has’ been 
recognised from the most ancient days. In 
fact, it would have been an inconceivable 
disaster to thé country if the “water of 
rivers in this Presidency were allowed to 
run to waste in seasons of rain when there 
is abundance’ of supply and was not stored 
in large reservoirs and’ tanks, so that it 
might be utilised according to the require- 
ments of cultivation. Even in England 
where the rainfall is much better spread 
over different parts of the year, the use 
of natural streams by the riparian owners 
for purposes of irrigation is fully recognis- 
ed, no less than its user for manufacturing pur- 
poses, The mode and extent of the exercise 
of a right of this character must necessari- 
ly vary with the necessities of each country 
and should be ascertained mainly with re- 
ference to the prevalent usage. Judged by 
that test, the right of a riparian owner in 
this country to use a natural ‘stream for 
purposes of irrigation cannot be said . to 
be confined to any narrow strip of' land 
along the banks. No authority has been 
brought to our notice which purports to 


` define the limits of this right by the extent 


or depth of the areas'sought to be irrigated. 
To what depth of the Jands on the bank 
of a stream the right of irrigation extends 
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must depend on the capacity of the stream 
and the extent of the land of the other 
Tiparian proprietors standing in need of 
irrigation. This is in accordance with the 
principle laid down in Norbury (Lord) v. Kitchin 
(8), Miner v. Gilmour (9) and White v. White 
(10). In this Presidency, in most cases 
where the stream is small, the whole or 
& greater portion of the water is diverted 
by means of channels into tanks by the 
different proprietors putting up dams in the 
streams in turn for some days. If the 
supply is not sufficient for all the adjadent 
proprietors, the quantity and extent of land 
which each proprietor is entitled to irrigate 
may depend on well-established usage, on 
mutual arrangement or on the terms of a 
grant. There is no rule of law in this 
eountry, so far as ib ean be ascertained, 
that the right to irrigation by a riparian 
ewner is confined to any particalar quantity 
of land. The criterion is, whether the extent 
or mode of enjoyment claimed is réasonable 
[sea Embrey v. Owen (7), Rameshur’ Pershad 
Narain Singh v Kooni Behari Pattuk (11)]. 
An user which is not objected to and is 
in ‘fact adopted by and is for the benefit 
of all the riparian proprietors must, in, my 
opinion, be held to be reasonable and itis 
not open to a third person such as the 
Government, unless it happens to. be a 
xiparian proprietor, to raise any question 
so far as this is concerned. 

Then it cannot be said that, where the 
lands in a zemindari or an inam village 
are cultivated by ryots and tenants, it 
necessarily follows that only the parcel on 
the bank in the occupation of a particular 
individual ryot will be treated as & riparian 
tenement and not the other holdings in the 
interior, so far as any question arises bet. 
ween the zemindar or inamdar whose 
tenants they are on the one hand end the 
other riparian proprietors on the other. 
In such cases, where it is the duty and 
interest of .the zemindar or inamdar to 
supply the tenants with water for purposes 
of irrigation, he must be deemed to be the 
» (8) (1868) 7 L. T. 685; 9 Jur. (N, s.) 132. 

. (9) (1868) 12 Moore P. C. 181 atp.156; I4 E. R, 
861; 7 W. R. 328; 3 L. T. (x s.) 93; 124 E, R. 3. 

(10) (1906) A. C. 72; 75 L. J. P. C. 145 94 L. T. 65, 

(it) (1878) 4 A. C. 121 at p. 126; 4 0. 633: 8. LA, 


33; 8 Sar. P. C, J, 856; 3 Ind. Jur. 179; Shome L. R, 
194; 2 Ind, Deo, (x. s.) 402, 


riparian owner representing the tenants as 
a bedy. . 

I may here refer to a very instructive 
judgment in an American case to which my 
attention has been drawn and which lends 
support to the general view of the law as T. 
have expressed it—Crawford Co. v. Hall (12). 

Sankaran Nair, J., in Secretary. of. State v. 
Kannepallà Janakiramayya (13) has fully dig- 
cussed the question as to how far the zemindars 
and Znamdars are entitled to irrigate their 
lands, free of charge, from a natural stream 
flowing through the zemindari or inam village 
with reference to the history of the Per- 
manent Settlement and the enfranchisement 
of ónams and the Customary Law of the 
land. I agree with his general conclusion 
that, except where itis expressly provided 
otherwise in the sanads or title-deeds, the 
zemindars or tnamdars are entitled to bring 
into cultivation land which was lying un- 
cultivated at the time of the Settlement 
and to raise additional crops by the user of 
natural streams to the extent of the quantity 
lying within the ayacut of those streams, ns 
explained at pages 333 and 384* in Secretary 
of State v. Kannepalli Janakiramayya (13), 
without making themselves liable to a fur. 
ther payment whether by way of water 
cess or other assessment. I further agree 
with him and with Sadaéita Aiyar, J., in 
Secretary of State for India v."Kannepallt Jana- 
kiramayya (2), that no inferénce can be drawn 
from the fact that in the senads or title. 
deeds the quantity of lands under wet 
cultivation is mentioned, that the eemindar 
or, înamdar is not entitled to irrigate and 
thus bring into cultivation the waste lands 
with water of natural streams passing 
through a village without making himself 
liable to additional payment. The above 
view of the law is also, in my opinion, in 
agreement with the trend of decisions of 
this Court until the date of the Urlam 
ease (1). [See Ponnusami Tevar v. Collector. 
of Madura (14), Maharana Futtehsangji 
Jaswantsangyt v. Desut Kullianaratji Hakoomut-. 
vaiji (15), Narasimha Sastrial v. Secretgry of 


(12) 11908) 60 Law. Rep. Anotd, 889. 

(13) 18 Ind. Cas. 770; 37 M. 322; 13 M. L, T. 235 
24 M. L. J. 365; (1913) M. W. N. 225, 

(14) 5 M. E. C. R. 6. 

(15) LT. A. 84 at p. 36; 18 B. D.R. 264,21 W, R, 
178; 10 B. H. C. R. 281; 3 Sar. P. C. J. 808 (P.C.) 
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Stute (16) and Secretary of State for India in 
Council v. Perumal Pillai (17)). 

The question whether the use of the 
phrase “besides poramboke” in the inam 
' title-deed shows that the river bed is 
included in the grant, is one mainly of 
interpretation. It seems to me that no 
uniform rule can be laid down in this 
connection whether river beds were or were 
not meant to be included in the words 
‘besides poramboke.’ This must depend on 
the character and size of the river, the 
extent of the grant and the surrounding 
: gircumstances. In cases of small rivers and 
the streams running through the lands 
ofa few large proprietors, the presumption 
would be in favour of inclusion of river beds, 
' while the phrase may not ordinarily beapplied 
to the beds of large rivers like the Cauvery. 
[See Secretary of State v. Raghwnatha Thatha- 
chariar (18) and Papala -Narayanasawmi 
Naidu v. Pensalani Banniapp2 Naidu (19).] In 
the present ease, I should be inclined to 
hold that as the inam village Vadagarai did 
not extend to both sides of the river, no 
specifie intention could ba imputed to the 
Government of granting any portion of the 
bed of the river. 

The claim of the Government is also based 
on the ground that one of the sources from 
which the Pachayar river derives its water- 
supply is a small hill stream or oda? flowing 
through ryotwari land. It is argued that 
inasmuch as the water of this stream, which 
may be taken to belong to Govenment, 
mingled with the water of the Pachayar 
river, it must be deemed to be a case m 
which the plaintiff's land is irrigated by 
water of a stream belonging to Government, 
within the meaning of section 2 of the 
Irrigation Cess Act. I do not find any 
warrant for such a wide construction of the 
section, which would mean that because @ 
river happens to receive a supply of water, 
however small in proportion to the entire 
volume, from a stream running through the 
Government land, therefore, any riparian 
owner using the water of the river must be 


(16) 1 M. L. J. 167. 

(17) 24 M. 279; 11 M. L. J. 117. 

-(18) 18 Ind. Cas. 4124 M. L. J. 31 (1913) M. W. N. 
261; 38 M. 108. - 

(19) 14 Ind, Cas. 261; 24 M. L.J 36; (1912) M. 
OWN. 496, 


deemed for sooth to be using water from a 
stream belonging to the Government, because 
it is not possible to separate the quantity 
of water introduced by such a stream. The 
untenable oharacter of such an argument if 
stated without any limitation becomes obvi- 
ous, when it is seen that it might logically 
be extended even to cases where aurface 
water from land belonging to Government 
is drained intoa riparian stream. The irriga- 
tion which makes a man liable to cess under 
that section must, in my opinion, be with 
water derived either entirely or at least to 
a substantial. extent from a river, stream or 
channel belonging to the Government. To 
hold otherwise would be putting a strained 
and unnatural construction on the words of 
the Legislature. 1 say thisin spite of the 
respect which I owe to the decision of the 
learned Judges who decided the Urlam case 
(1) and those who have substantially followed 
that judgment.  . | f 
Having thus far indicated my.o0wn view 
of the law which is in accordance with what 
has been laid down ‘by Sankaran Nair, J. 
in several cases, to one of which, 
Secretary of State v. Ambalavana Pandara 


Sannadhi (20), I. was a party, I shall 


now very briefly point out to what extent I 
am free to give effect to it, so far as _the 
question involved in this appeal is concerned. 
A Fuil Bench of this Court by a majority 
(Sadasiva Aiyar, J., déssentiente) held in Secre- 
tary of State v. Kannepalli Janakiramayya 
(2), in an appeal under the Letters Patent 
arising from a difference of opinion between 
Sankaran Nair, J., and Munro, J., that where 
only one of the banks of the river belongs 
to a zemindar or inamdar, the water obtained 
from that river is liable to be assessed under 
the Act, as in such a oase the river must be 
said to belong to the Government. But in 
a later oase reported as Secretary of State 
v. Maharaja of Bobbili (4) a Divisional 
Bench consisting of the learned Chief Justice 
and Seshagiri Aiyar, J., were of opinion that 
the desision inthe Urlam case (1) which wasof 
another Divisional Bench went too far. They 
were, however, bound to accept the law as laid 
down in the: decision of Oldfield, J., aud 
Bakewell, J., in the Letters Patent. Appeal 
mentioned above, but only on the point actually 


(20) 18 Ind. Cas, 294; 37 M. 369 note, 
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desided ín that case, namely, that where 
only one bank of ariver is shown to belong 
to a zemindar, he is not entitled to the user of 
the water of that river for purposes of 
irrigation free of charge. They felt them- 
selves free to decide otherwise in ,& case 
where both the banks.at the, point where 
the water was taken were shown to be 
within the zemzndar limits, I must admit 
that it is difficult to perceive any logical 
foundation for this distinction. The rights 


.of a riparian owner which are fully recognised 


in this country (seé section 7, Easements 
Act, section 2 of the-Irrigation Cess Act itself 
and the oases above cited) are based not on 


| the ownership of the bed, but on the ownership 


of the adjacent lands on the bank. whioh 
give the owner the right of access to the 
stream. No doubt, the owner of the land 
on the bank is also presumably the owner of 
half the bed of the stream opposite his land 
and the owner of land on both the banks ig 
the owner of the entire bed lying between 
those banks. But the owner of adjacent 
lands on both sides- of a stream has no 
higher right of usufruct in connection with 
the tenement on one side than he would have 
if he did not possess the tenement on the 
opposite bank, Theriparian right is based 
on the possession of a natural advantage 


. arising from the vicinity of a. stream and 


is like the right of lateral support which a 
man has for his land from his neighbour's 
land. [See Lyon v. Fishmongers’ Company (20), 
Miner v. Gilmour (9) and Chasemore v. Rich- 
ards \21).) There is no reason, so far as I 
cau see, for. denying the full enjoyment of 
that advantage to the owner of adjacent 
lands on one bank, That is, however, the 
ruling in Secretary of State v. Kannepalle 
Janakiramayya (2), and I agree with the 
learned: Chief Justice and Seshagiri Aiyar, 
J., that it should not be extended any 
further. 


But I think I ought to mention that tbere 
is force in the argument of the learned Vakil 
for the respondent that since it is not shown 
that his client has been taking more water 
than before, the mere fact that he has been 
cultivating more land is not sufficient to justify 

(20) (876) 1 A. C. 662; 46 L. J. Ol. 63; 35 L, T. 569; 
25 W. R. 169. G 

(20 1859) 7 H. L. C. 349 at 
sui 5 Jar (x s) 973,7 W. R. 695; 11. E. R. 140, 115 


49 


p. 882,29 L.J. Ex. 


the Government in levying water cess. It is 
not the oase of the Government that either the 
channel or the tanks-‘have been widened or 
deepened, but we ave asked to presume 
that the larger cultivation was due not to 
a more economical use of the water but to 
the use of more water than the inamdar has 
been accustomed to receive. 

In the circumstances, the -burden was, in 
my opinion, on- the Government to show, 
even supposing that the stream could be 
said to belong fo the Government, that the 
inamdar has been actually storing in his 
tanks more water than he was entitled to do 
under the engagement with the Government 
‘at the time of the inam enfranchisement and 
settlement. The view is in accordance with 
the decision in Secretary of Statefor India in 
Counsel v. Perumal Pillai (17), the principle of 
which was accepted in Maria Susai Mudaliar 
v. Secretary of State for India in Council (22), 
though it is opposed:to the decision in the 
Urlam case (1). 

I hold, therefore, that the canclusion of the 
Subordinate Judge is right and the appeal 
must be dismissed with costs to be paid 
withic three months from this date. Civil 
Miscellaneous Petition No. 159 of 1916 is 
also dismissed. 

SRINIVASA -Atyanuar, J.—I agree that the 
appeal fails, Ihave come to this conclusion 
on the. ground that the plaintiff is not 
drawing more water than what he aud his 
predecessors-in-title have been taking from 
time immemorial, that the present system 
of irrigation has been in existence from 
before the nam settlement and that the 
plaintiff is now using the existing system of 
irrigationin the same way as his predecessor 
was using atthe time of the rnam settle- 
ment. As the question of the Government 
ownership of waters and the construction 
and effect of the Madras Land Eneroach- 
ment Act is likely to be desided soon by 
the Lords of the Judicial Committee* it is 
unnecessary for me to express any opinion,on 
these questions in this case. 

Appeal dismisst 1, 


Y.RSP. 
(22) 14 M. L. J. 850. 








*The decision has been ‘given. See Kandukuri 
Balasurya ?rasadha Rao v. Secretary of State, 41 Ind, 
Cas. 98—Ed. 
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MADRAS HIGH COURT. 
Seconp Civic APPEAL No. 1992 or 1916. 
Mrs August 15, 1917. 
` Present;—Mr. Justice Spenéer and 
IMr. ‘Justice Krishnan. 
K: C.'NACHIMUTHU CHETTY— 
i PLAINTIFF — Á PPELLANT 
versus ` 
ANDIAPPA PILLAI—DEFENDANT— 

; RESPONDENT. 

Paper Ourreney Act (II of 1910), s. 26—P romissory 
mote contravening section, whether cam form basis of 
suit—Suit on original cause of action, maintainability 
of —Acknowledgment, evidence of—Plaint, amendment 
of.^ 7 $ ` 
Where a promissory note offends dgainst section 
26. of the ‘Paper Currency Act, no suit can be 
maintained on the noto itself. 

Chidambaram Chettiar v. Ayyasami Thevan, 36 Ind. 
Cas: 741; 40°M. 586, followed. ' 

But x suit will lie qn the originalseause of action 
aud the note may ‘be admitted in evidence as an 
acknowledgment. A plaintiff should, for this pur- 
pose, be permitted to amend his plaint. 

Shanmuganatha Chettiar v. Srintvasa Aiyar, 35 Ind. 
Cas. 219; 81 M. L. J. 188; (1916) 2 M. W. N. 14; 4L. 
W. 27; 20 M. D. T.172; 40 M. 727; Chidambaram 
Chettiar v. Ayyasami  Thevgn, 86 Ind. Cas. 741; 40 
M. 585; 81 M. L. J. 401;.1916) 2 M. W. N. 210; 4 L. 
W, 261; 20 M. L. T. 360, followed. à 

Appeal against the deoree of the District 
‘Court, Madura, in Appeal Suit No. 106 
of 1916, preferred against that of the Court 
of the Additional District Munsif, Din- 
digul, in Original Suit No. 10U of 1915 
(Original Suit No. 935 of 1914 on the 
file of ‘the Principal District MunsiPs Court 
of Dindigul). 

Mr. A. Krishnaswami Atyar, for the Appel- 
lant. ' i 
Mi. O. V. Anantha Krishna Aiyar, for the 
Respondent. 2 


JUDGMENT.—In this case the learned 
District Judge held that the suit as brought 
was not maintainable as the note sued on was 
one. which offended against section 26 of the 
Indian Paper Currency Act. That was 
clearly right: see Ohédambaram Chettiar v. 
Ayyasami Thevan (1). 

But we consider that the District Judge 
should have allowed the plaintiff to amend 
his plaint as prayed and base his suit on the 
original cause of action in the circumstances 
of this case, as no objection was taken 
to the frame of the suit in the First Court. 


The questions as to whether the plaintiff’s 
(1) 36 Ind. Cas. 741; 40 M. 685; 81 M. L. J. 401; 
(1916) 2 M, W. N. 210; 4 L. W. 261; 20 M. L. T. 350. 
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suit on the original causé of action would not 

\be maintainable in whole or part, having re- 
ference to theobservations in Shanmuganatha 
Chetitar v. Srinivasa Atyar (2) and in 
Ohidambaram Chettiar v. dyyasamt Thevan 
(1), and whether his suit will be barred 
by limitation, are questions to be decided 
by the Trial Court after evidence. We may 
observe that there is nothing in. law to 
prevent a note offending against section 26 
being admitted in evidence as an acknowledg- 
ment, 

We set aside the decree of the District 
Judge and remand the case tothe First 
Court for fresh trial. Plaintiff will have 
leave to amend his plaint as advised in threé 
weeks fromthe date of receipt of this order 
by the First Court. 


All costs will abide and follow the 
result. 
Appeal allowed; Case sent back. 
Y.R.P. 


J. 125; (1916) 2 M. 
172; 40 M. 727. 


(2) 36 Ind. Cas. 219; 31 M. L. 
W. N. 14; 4 L. W. 27; 20 M. L. T. 


m 


SIND JUDICIAL COMMISSIONER'S 
COURT. | 
ORIGINAL Civru Surr No, 195 or 1916. 
Maroh 12, 1917. . 
Present:—Mr. Crouch, A. J. C. 
NARAINDAS AND ANOTEER—PETITIONERS 
verses Der atten NG. 

KEWALRAM AND ANOTAER— RESPONDENTS.’ 

Arbitration Act (IX of 1899), s. 14—Court, power of, 
to set aside award Contract Act (IX of 1872), s. 28— 
N in restraint of legal proceedings, legality 
of. ` “ay 
A stipulation in an agreement whereby a party 
binds himself to accept an award as final in all casos, 
cannot contro] the unrestricted discretion vested in 
a Court by Statute to set aside the award when, it 
is offered to be filed. That is to say, no person can 
be legally bound by agreement: not to raise” 
objections or to adduce evidence witha view to 
obtaining an order under soction 14 of the Arbitra-, 
tion Act, Such a stipulation is yoid under the 
provisions of section 28 of the Contract Act. The 
question in such a case is not whether a party shall 
be compelled to carry out the terms of his contract, 
but whether the Court would be exercising a proper 
discretion in conferring on the award tho officacy 
of one of its own decrees. [p. 708, col. 1.] 


w ^ 
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Tullis v. Jackson, (1892) 3 Ch.. 441; 61 L.J. Ch. 
655; ,07 L. T. 340; 41 W, R. 11, distinguished. E 


Mr. Dipehand Ohandumal, for the Peti- 
tioners, 


f 


xr Isardas Gadha a, ‘for Respondent 

a No : » 

Mr Rupchand Bilgram, for Respondent 
o 


.JUDGMENT.— This is an application by 
two arbitrators to file an award: Khushi- 
ram, respondent No. .2, objects to the 
application on the following grounds:— “ 

(1) That this Court has no jurisdiction 
to file the award.: 


(2) That the -arbitrators have been 
guilty of misconduct, inasmuch as they 
;Proceeded after haying abandoned the 


‘award; there was no complete inquiry ; 
'evidehce was taken ez parte; and the 
arbitrator Naraindas was partial. : 
The : reference commences ^ with? the 
following declaration:— i 
“The decision arrived at by the arbitratbrs 
Wwithfor without taking evidence in ʻa lump 
‘sum (without making ‘any calculation) and 
after consideration in: any way, is and 
shall be binding on us without our raising 
any objection or filing any appeal Against 
i 
Then follows a statement by each party 
of the disputes as he understood them. 
To his detailed “objections, ^ Khushirarn 
added:—“Whatever mora I have to ‘say, 
I shall say personally.” , 
1t is quite clear from the terms of the 
reference that the two parties had been 
partners, that they had quarrelled, that 
each party accused the other of having 
committed. ‘breaches of the agreement, 
and wanted the accounts settled and the 
money due to. him paid. There were com- 
plicated questions . as to the liability of 
eithe for loss in respect of oertain goods, as 
to ‘the disposal of stock i in hand, etc., to be 
decided; i 
The reference concludes with— “The 
arbitrators | are authorized in- all respects." 
Mr. Isardas, for the Respondent No. 1, takes 
ihe preliminary objection that ,. Khushiram 
is debarred from ralsing any objections by 
the terms of this agreement and he relies 
on Bahan Singh v. Mohanlal (1)... In ‘that 
x 34 Ind; Ces. b Ed wW. R. 1916; 867. L. R. 
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case, the referenod contained a clause 
under which the parties agreed that they 
would make no, objections to the award. 
Rattigan, J., held on the authority of 
Tullis v, Jackson (2) that the objeótor was de- 
barred from urging any Pbjgetigas to the 
award, 

In Tullis v. Jackson (2) a builder was suing 
his employers for ‘an account of what 
was due to him in respect of a certain 
contract. The contract contained a clause 
that’ the certificate of the architect should 
be final as to the amount due; but 
plaintiff sought to impeach the certificate 


‘of the architect on the ground that be 


had deliberately, and fraudulently, for his 
own ends; certified à less amount to be 
due than was actually due. Chitty, J., held 
that the agreement ' was not void as 
against public policy, and that plaintiff 
was entitled to the amount certified and 
no more. The question before the Court was 
purely one of contract, is an agreement, that 
a builder'and his employer shall accept the 
certificate of an architect as final and “ conclu. 
sive evidencé of the amount due under the 
contract, contrary to publie poliey.P' And 
the Court' held that it was not. But 
in the  headnote of ‘the -report, the 
editor, after giving an accurate summary 
of the actual decision; added the farther 
note— It is competent for the parties 
to agreé that the question of fraud on 
the ‘part of the ‘arbitrator ‘shall "not ber 
raised. by ‘either of" them." ‘I can’ find 
no justification for this note’ in’ the body 
of ‘the judgment as reported; the word 
‘arbitrator’ is not even used’ either in 
the” judgment or im the arguments of 
Counsel.’ But. this'note ‘has found: its way’ 
into text books as if it were a general 
principle of law having universal applieg- 
tion. d 

The question in this oase ‘is quite E) 
different one. : The arbitrators offer their 
award to the Court and ask that it be 
filed under the Indian Arbitration Act 
and enforced as a ` decree; by implication’ 
they assert that ‘It’ is a- good and: ‘valid 


award. ‘One .of the-respondents alleges 
that the award is bad and asks the 
Court to exercise its discretion under 


(2) (1892) 8 Ch. 441; 61 D, 3. 'Oh. 655; 67 Li T, mi 
WRL, i 
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section 14 and set it aside. I am unable 
to see how the unrestricted discretion 
vested in the Court by Statute can be 
controlled by an agreement between the 
two respondents. The award itself has 
been submitted for adjudication. The 
question is, not whether a party shall be 
compelled 'to carry out the terms of his 
contract, ;but whether the Court would 
be exercising a proper discretion, in con- 
ferring on the award the efficacy of one 
‘of its own decrees. The ruling of Tullis 
v. Jackson (2) has no application. 

Further; in India, .we: are not left in 
a matter of this kind to apply merely 
the vague rules of law as to public 
policy; we have a definite section in 
the Contract Act. Section 28 states that 
every agreement, by which auy party 
thereto is, restricted absolutely from 
enforcing his rights in respect of the 
contract, by the usual proceedings in the 
ordinary Tribunals, is void to that extent. 
The view taken by Messrs. Pollock and 
.Mulla is that a stipulation in a submission 
whereby a party binds himself to accept 
the award as final in all cases is void 
“under the provisions of this section. See 
also Burla Ranja Reddi v. Kalapalli Sithaya 


(3). In this view I concur, to the extent 
hecessary for the disposal of this case. 
‘That is to say, Im of opinion that 


no person ean be legally bound by agrea- 
ment not to raise objestions or to adduce 
evidence with a view to ob‘aining an 
order under section 14, Indian Arbitration 
Act. Such an agreement is not a con- 
tract to refer to arbitration within excep- 
tion 1 to sestion 23, but is a contract 
notto enforce rights conferred by the Arbitra- 


tion Act in raspsct of ths contract to 
refer. | 
I must, therefore, consider the several 


objections raised. The question of jurisdic- 
tion is disposed of by the partnership deed, 
‘Exhibit 14, which states that the partner- 
ship was in respect of a shop of foreign 
‘and dest clota at Karachi.’ Suit for 
winding up the partnership could certainly 
have been instituted in, Karachi, The 
Court has jurisdiction. 

Khushiram alleges that the arbitrators 
said that they were not going to give a 


(3; 6 M. 868; 2 Ind. Deo. (x. s.) 536. 
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decision; Khushiram Hukumatrai, Exhibit 
states that Naraindas had told him 
that he would not decide the disputes; 
two witnesses depose that Kewalram had 
stated that the arbitrators were not 
deciding tHe case. On the other hand, 
Naraindas the arbitrator absolutely denies 
that he ever said that be would not deside 
the case and he describes in detail the steps 
taken by himself and his co-arbitrator to 
make themselves acquainted with the dispnte 
between the parties. The fact that the parties 
were examined and that a full and detailed 
award was given satisfies me that the refer- 
ence was never abandoned. 

The arbitrators had very full powers given 
to them as to the sourse they might take 
in ascertaining the nature of the disputes 
and I am satisfied that they took all the 
evidence they considered necessary. The 
partnership had lasted for a very short time 
and the account must have presented no diffi- 
culty to two experienced merchants. 

Naraindas denies that they examined any 
witness, in the absence of the parties. 
Hukumal who is-said to have been examined 
denies that he-~was questioned by either 
arbitrator, though Kewalram took him to 
Naraindas and there asked him if ‘this 
office was Selling goods to ‘“‘Khushiram, 
This incident was quite an unimportant one, 
and cartainly does not amount to misconduct 
on the part of the arbitrator. ` 

The alleged partiality is said to have 
been on the part cf Naraindas who, 
according to Khushiram, sent for him one 
day and suggested that he should not do 
business with certain merchants. The in- 
cident, if true, does not establish partiality. 


Mr. Rupehand has attached much im- 
portance to the fact that, for the final 
hearing, the arbitrators addressed their notice 
wrongly, owing to the fault of the Pleader 
employed by Khushiram. The result of 
this error was that Khushiram did not 
get the notice in time to appear before 
them. But Khushiram, knowing tbat the 
arbitrators had only a few more days in 
which to complete their ‘proceedings, went 
off to Shikarpur and he must take the 
consequences. The arbitrators had full power 
to proceed without taking evidence from 
the parties, and this final hearing was a 
merely formal one to record the value of 


Yo), XLII] 
DOXARI JODDAR t, NILMANI KUNDU. 


certain packages. The particulars of these 
packages were known to the arbitrators 
and they, as mershants in active business, 
were personally cognisant of their value. 

Mr. Rupchand also contends that the 
arbitrators exceeded their powers in order. 
ing that Khushiram should take over the 
goods in stock and pay Kewalram a lump 
sum; but some arrangement had to be 
made for the disposal of the goods ‘and 
there was express authority given to award 
a lump sum. I consider that the arbitrators 
passed. no order which was not within both the 
terms of the reference and the expectation of 
the parties. 

I disallow all the 
that the award be filed. 

Cost of these proceedings to be borne by 
Khushiram. 


objections and order 


Award filed. 


CALCUTTA HIGH COURT. 
„APPEAL FROM ÁPPELLATE DeOREE No. 4126 
or 1913.- 
.July 12, 1916. 

Present:— Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Cuming. 
DOKARIJ ODDAR AND OTHERS — DEFENDANTS 
Nos. 1 to 4—APPELLANTS 

. " versus 
NILMANI KUNDU-—PraiNTIF;— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 187, 185, 
142—Ezecution * sale—Auction-purchiser—Suit for 
recovery of possession — Limitation —Bwurden of proof. 

Article 137 of the Limitation Act applies to an 
auction-purchaser of the rights of a judgment-debtor 
not in possession. at the date of the sale, while Article 
138 applies to an auction-purchaser of the rights of 
a judgment-debtor in possession at the date of the 
sale. In the former case a suit for possession of the 
land purchased must be brought by the auction- 
purohaser within 12 years frem the date when the 
judgment-debtor is first entitled to possession; in the 
. latter case the suit is in time if brought within 12 
years from the date when the sale becomes absolute, 
[p. 709, col. 2; p. 710, col. 1.] 

A. plaintiff who brings a suit for recovery of 
possession of land on the strength ofa title acquired 
by purohase at &n execution sale, must show not only 
that he has a title but also a stbsisting title which 
he has not lost by the prescriptive sectipns of the 
Limitation Act; in other words, he must show which 
Article of the Limitation Aot saves his suit from the 
bar of limitation. [p. 710, col. 1.3 

. Appeal against the ‘decree of the 


Subordinate Judge, Jessore, dated the 30th 


INDIAN Us8¥8, 


709 


August 1913, affirming that of the Munaif, 
Jhenidah, dated the 29th June 1912. 

Dr. Dworka Nath Mitter, for the Appel- 
lants. 

Babus Mahendra Nath Roy and Kumar 
Sankar Roy, for the Respondent. 

JUDGMENT. 

MooxERJEE, J.—This is an appeal by the 
first four defendants in a suit for recovery of 
possession of lend upon declaration of title, 
The Court of First Instance found, in favour 


„of the plaintiff upon the questions of title 


und possession and made a decree accord- 
ingly. Upon appeal by the defendants the 
Subordinate Judge has affirmed the decision 
of the Trial Court upon, the question of title, 
‘and that portion of his judgment cannot, in 
‘our opinion, be successfully attacked in 
second appeal. But the appellants argue 
that his decision upon the question of limita- 
tion is erroneous, inasmuch as he has 
overruled the plea of limitation on the ground 
that “there is no satisfactory evidence that 
the defendants had possession before the 
alleged date of dispossession and were in 
possession, for upwards of twelve years.” In 
our opinion, this contention must prevail. 
The plaintiff seeks to recover possession 
of the disputed land on the strength of title 
by purchase at a sale in execution of a 
mortgage-decree, which was held on the 19th 
September 1:99 and was confirmed on the 
9th November 1899, Symbolical posses- 
sion was delivered to him by the execution 
Court on the 17th February 1900. He 
alleges that the judgment-debtors were in 
possession at the date of sale and continued 
in possession for a short time afterwards, 
and that when they vacated the land on or 
about the 13th April 1901, he went to take 
possession and was met by the defendants. 
He did not, however, institute the present 
suit to eject thé defendants till the 29th 
June 1911. The defendants, on the other 
hand, allege that they have been in pos- 
session from a long time before the execution 
sale and that the.claim is barred by limitation. 
It is clear that the suit is governed by 
either Article 137 or Article 188 or Article 
142 of the Limitation Act. As observed by 
Ranade, J., in Gopul v. Krishna Rao (1), Ar- 
ticle 137 applies to an auction- purchaser of the 


(1) 25 B. 275; 2 Bom. L. R. 1021, : 
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rights of &, judgment: debtor not in posses- 
sion at the date of the sale, while Article 188 
applies to an auction: purchaser’ of the rights 
ofa judgment-debtor in possession at the date 
of the sale. Inthe former case the suit must 
be brought within twelve years from the date 
when the judgment-debtor is first entitled to 
possession; in the latter cage the suit is in time 
if brought within twelve years from the date 
when the sale becomes absolute. [t has some- 
times been held that Article 138 applies only to 
suits ‘bronght against ‘the judgment-debtor 
or persons who have derived title from him, 
‘and "not to suits brought against persons 
Who repudiate the title of thé judgment-debtor 
[Raghu Nath Bhagat v. Syed Samad Shah (2), 
Khiroda Kanta Roy v. Krishna Das Laha (3) ]. 
Tt may be observed that if this restricted con- 
struction be adopted, Article142 must be held 
applicable and would lead to the same result 
kga would follow from an application of Article 
138. Inany event it is plain that the burden 
lies entirely upon the plaintiff to prove, not 
‘only ‘that he has a title, but a subsisting title 
which he has not’ lost by the prescriptive 
sections of the Limitation Act; in other words, 
he must show which Article of the Limita- 
tion Act saves his suit from the bar of limi- 
tation [Maharajah Koowur Baboo Netrasur 
Singh v. Baboo Nand Loll Singh (4), Gossain 
Dass Koondoo v. Siróo Koomaree Debia (5), 
‘Secretary of State for India vw. Vira 
. Rayan (6)]. In the present case the 
plaizitiff asserts that the judgment-debtor 
whose right, title and interest he purchased 
(wag in possession at the date of the sale and 
jübsequently; the onus of proof is upon him 
and'if he establishes the truth of his allega- 
tion, his’ suit is not barred whether Article 
138 or 142 be applied; if on the other hand 
hé' fails to prove that the judgment-debtor 
was in possession at the date of the sale, 
‘Article. 137 slearly applies; in that event, 
to save his suit. from the bar of ‘limitation, 
hé” must ‘prove that his judgment. debtor 
beeamo first ' entitled to possession within 
twelve years before the commencement of the 
avit- de. that the judgment dehtor lost 
possession on some date subsequent to ihe 
M . . 

| 2)7 6. LJ 560; I2 C, W. N. 617. 
_ :8) 6 Ind. Cas. 467; 1” C. L, J. 378. 
* £418 M. I A.199;1 W, R P O. 515; 1 Suth. P. C, J. 
420; I Sar. P. C. J. 744; 19 E. R. 506. 

(5) 19 W. R. 192; 12,B. L. R. 219, 

(6) 9 M. 17 75; 8 Ind, Dec. (x. 8.) 519, 
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29th June 1899. The Subordinate, Judge 
clearly committed an error of law when 
he thréw the burden, of proof upon the 
defendants, to establish that they had been 
in adverse possession for over twelve, years. 
The fundamental point for determination 
thus is, whether or not the judgment- 
debtor was in possession at the date of 
sale. The finding of the Court cf First 
Instance upon this point was  perfeotly 
elear., The Subordinate Judge has not 
affirmed that finding; on, the other 
hand he bas given reasons which are 
obviously insufficient to support, his 
conclusion, and are erroneous in law, 
The result is that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and the case remitted to him in 
order that he may re-bear the appeal ou 
one point only, namely, the question of 
limitation, The costs of this’ appeal will 
abide the result, 
` Appeal allowed; 
Case remanded. 


NAGPUR JUDICIAL COMMISSIONER’ S 
COURT. 
MISCELLANEOUS CIVIL APPEAL No. 10 or 1916. 
June 22, 1917. 
Present:— Mr. Batten, A. J. C. 
SITARAM-—APPELLANT 
- versus 


SHAIKH 'SAIDAR-— RESPONDENT. 

C. P. Tenancy Act (XI of 1898), ss. 70 (2), 46 (2), 
scope of—Provincial Insolvency Act (III of 1907), 
s 16, sub.s. 2—Ordinary amd occupancy’ holdings, 
whether can vest in Court or Receiver. 

The provisions of section 46 :2) and 70 (2) of the 
Central Provinces Tenancy Act that occupancy and 
ordinary rights of a tenant shall not be sold in 
execution of a de: ree, do no more than protect the 
rights of tenants in execution of a decree They would 
not for instance prevent the attachmentof the tenant’s- 
rights for any purpose other than sale, such as, put- 
ting the fieldsin charge ofa Receiver under the 
provisions of section 51 of the Civil Procedure Code, 
[p. 711, col. 1.] 
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~ Lohamu Bai v. Harakchand, 31 Ind, Gas. 285; 11 N. 
L. R. 118, approved, 

.Theordinary and ocoupancy holdings of an insol- 
vent tenant in the Central Provinces, being 
exempted by the Central Provinces Tenancy Aot 
from liability to attachment and sale in execution of 
a decree, do not vest in the Court or Receiver under 


sub-section 2 of section 16 of the Provincial Insol. 
vency Act. [p. 711, col. 2.] ; 


Appeal, under section 46 of the Provincial 
Insolvency Act, against an order under section 
16 of the District Judge, Wardha, dated 20th 
January 1917, inInsolyency Case No. 58 of 
1913. 5 

Mr. 7, J, Kedar, for the Appellant. 

JCDGMENT.—Thia is an appeal under 
the Provincial Insolvency Act by a oreditor 
against the refusal of the District Judge 

“to appoint a Receiver of the occupancy 
and ordinary fields of the insolvent. Sub- 
section 2, section 16, of the Provincial In- 
solvency Act provides that “On the making 
of an order of adjudication the whole of 
the property of the insolvent, save in so 
far as ‘it includes such particulars as are 
exempted by the Code of Civil Prosedure 
or by any other enactment for the time 
being in force from liability to attachment 
and sale in execution of a decree, shall 
vest in the Court .or in a Reeeiver as 
hereinafter provided.” 

. Sections 70 (2) and 46 (2) of the Tenansy 
Act provide that occupancy or ordinary 
rights shall not be sold in exeeution of a 


decree. As has been pointed ont by 
Drake-Broakman, J. C, in Lahanu Bui 
:v. Harakchand (1), these provisions do 


no more than protect the right ofa tenant 
from sale in execution of a deoree. They 
would not for instance prevent the attach- 
ment of the tenant’s rights for any other pur- 
pose than sale, and would not prevent 
the execution of a decree by putting the 
tenancy fields in charge of a Receiver under 
section. 51 of the Civil Procedure Code. 
We have to consider the meaning of the 
words “attachment and sale” in seation 16 
of the Provincial Insolvency Act. Under rule 
30, Order KAT, Civil Procedure Code, a decree 
- for the payment of money may be executed 
by the attachment and sale of the judgment- 
debtor’s property. The wording of the 
section shows that 
together constitute one method of execation. 
The attachment referred to means attachment 


(1) 81 Ind, Cas, 285; 11 N. L. B. 113, 
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with a view to sale and there can be mo gala 
in execution of a decree for money without 
previous attachment,’ In my opinion the 
words ‘attachment and sale" in section 16 
of the Provincial Insolvency Act must bear 
the same meaning. The attachment meant 
is an attachment for the purpose of sale, and 
there can be no attachment within the 
meaning of the section except for the pur- 
pose of sale. I, therefore, consider that the 
District Judge is right in holding that 
the ordinary and occupancy fields are 
exempted by the Tenanoy Act from liabi- 
lity £o attachment and sale in execution 
of a decree.and, therefore, do not and cannot 
vest in n Receiver under the Insolvency Aet. 

The appeal is dismissed under Order XLI, 


role 11. MORE 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civin Rute No. 82 or 1917, 

May 15, 1917. s 
Present;—Justice Sir Asutosh Mookerjee,\KT., 
f and Mr. Justico Walmsley. l 
KANAI LAL GHOSB—Puatatite 

y — PETITIONER . 

versus 


JATINDRA NATH CHANDRA— 
Par OPPOSITE jm m 
ifi lief Act (I of 1877), s. 9—"Suit”, meaning 
Ra pa aa cree — Baecuton, order made in, whether 
appealatle — Civil Procedure Code. (Ast V of 1903), ss. 
115, 15 1—Revísion—Misconsiruction of decree —Hrror 
of laws —Inherent power of Court—Review—Jurisdiction, 
assumption of. — Qonsent, whether confers jurisdiction. 
The term “suit” in section 9 of the Specific Relief 
Act includes an execution proceeding on the basis 
of a decree. Therefore, no appoal lies against an 
order mado in execution of a decreo under section 9 of 
the Specific Relief Act. (p. 712, col. 2; p 718, col. 1.] 
Where there is an inherent incomipetency in w 
Court, no consent can confer upon it that jurisdiction 
which it does not possess. [p. (18, col. Lj f 
A Court cannot in the exercise of its inherent 
ower under section 151, Civil Procedure Code, assume 
jurisdiction by way'of review where it has been 
expressly forbidden by the Legislature to antertain 
an application for review. | Cp. 715, col, 12 
An error due to the misconstruction of a decrec 
committed by a Subordinate Court is au error of 
law, which does not constitute a sufticiont ground 
for the interference of the High Court in the exorcise 
its revisional powers under section 115, Civil 
(p; 718, col. 2.4 
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‘Civil Rule against the.grder of the District 
Jùdge, Burdwan, dated the 13th March 
. and 28th August 1916, and an order of the 
` Munsif, ` Burdwan, 

1915. 

Babu Satindra Nath Mukherjee, for the 

Petitioner. 

‘Babu Lalit Mohan Banér,ee, for the Opposite 

Party. 

‘JUDGMENT: —We are 


9 of the Specific Relief Act. The petitioner 
instituted this  possessory suit against five 
defendants, one of whom contested the claim 
and appeared at the trial. 
ultimately decreed in favour of the plaintiff 
with costs and interest. 
portion of the judgment ran as if the suit 
was decreed against all the defendants. 
The decree, however, was framed as a 
decree against one defendant only, namely, 
the fifth ‘defendant who had resisted the 
claim. The plaintiff deoree-holder applied 
for execution and for recovery of the cosls 
from all the defendants. The Court held 
that the decree was in essence against the 
fifth defendant alone and so dismissed tke 
application for execution against the other 


defendants. The deoree-holder thereupon 
appealed to the District Judge. He held 
that the decree, interpreted by the jndg- 


ment must be deemed a decree against all 
‘the defendants and accordingly directed 
execution to proceed against all. of them. 


Subsequently, some of the defendants other 


than the fifth defendant applied to the 
Pistrict Judge to review his judgment on 


the ground that he had no jurisdiction to: 


entertain : the appeal.. The District Judge 
‘accepted this 


and thus discharged his original “order. 


The result was that the order ofthe Trial: 


Court stood restored, ‘The plaintiff then 
obtained the present Rule, which calls 
upon tbe defendants to show cause why the 
ordera made by the Courts below should 
not be.set aside and why such other order 
should not be passed as to this Court 
might seem fit and proper. Consequently 
all the orders maie by the Courts below are 
before us for ecnsideration. 

Section 9 of the .Specifio Relief Act 
provides as follows “No appeal shall lie 
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dated the 4th August 


invited in this 
Rule to set aside an order made in-execution. 
of a decree for costs in’ a suit under section. 


The snit was. 


The concluding: 


sontention as well-founded. 


(1917 


from any order or decree passed in any 
suit instituted under this section, nor shall 
any review cf any such order or decree 
be ‘allowed.” The first question for deter- 
mination is, whether the term ‘suit’ includes 
an execution proceeding onthe basis of the 
decree in the suit. In our opinion, the 
question must be answered in the affirmative. 
This view was taken in the case of Thomas 
Souza v. Gulam Moideen Beart (1) aud was 
subsequently ‘adapted by.the Punjab Chief 
Court in the case of Mohfuz Ali v. Birji Nand 
Kerat (2). Though we have not been able to 
trace any reported decision on the point in this 
Court, it is‘plain that the view taken by 
the Madras High Court is in conformity 
with a principle..which has been. repeated- 
ly recognised and. applied here. Section 
102 of the Code of Civil Procedure provides 
that no -second appeal shall He "in any 
suit of the nature cognizable by Courts of 
Small Causes, when the amount or value 
of the subject-matter of the original suit 
does nof exceed five hundred rupees.” This 
provision’ is a reproduction of section 5&5 
of the Code of 1882, which replaced section 
27 of Act XXIII of 1861. It was ruled 
by this Court in the ease of Anund Ohunder 
Roy v. Sidhi Gopal Misser (3) that the ex- 


pression: ‘suit’ in section 27 of Act XXIII 
of 186t included execution proceed- 
ings, ‘and this view was subsequently 


affirmed by a Full Bench in the case of Gora 


Chand Misser v. .Raja Baykante Narain 
Singh (4). A similar, view "has been 
adopted in all the other High :Courts 


LDin Dayal v. Patra. Khan (5), Narayan Parma- 
nand y. Nagindas Bh«idas (6) and Mavula 
Ammal v. Mavula Maracoir (7)]. When a 
similar question arose before.this Court in oon- 
nection with section 153 of. the Bengal Tenancy 
Act, it was ruled in the case of Shyama 
Charan Mitter v. Debendra Nath Mukerji (8) 
that the bar provided in that section was 


. (1) 25 M. 438; 18 M. L. J. 214. | 

(2) 28 Ind. Cas. 282; 45 P. D. R. 1915. 

(3:8 W. R. 112. 

(4) 12 B. L. R. 261; 20 W. R 421 (F. R). 

(5) 18 A. 481: A. W. N 1896) 160 (F. B.). 

161 30 B, 113; 7 Bom. L. R. 64l., 

(1) 30 M. 212; I7 M. L J. 876, 

(8) 27 C. 484; 4 0. W. N. 269; 14 Ind. Dee (N. 9.) 
18. 
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Applicable ‘not’ merely to the’ decree made 


in the suit but extended to orders made 
in execution of such decree. This position 
was recently approved by a Special Bench 
of seven Judges in Prafulla Krishna Deb v. 
Nosibannessa Bibi (9). We are consequently of 
opinion that the appeal to the District Judge 
was incompetent. The fact that no objection 
was taken to his jurisdiction when the appeal 
was heard, did not invest him with author. 
ity to entertain the appeal; for, as ruled by 
the Judicial Committee in Meenakshi Naidu v. 
Subramanta Sastri (10), where there is an in- 
hereut incompetensy in a Court, no consent 
ean confer upon the Court that jurisdiction 
which it does not possess, It is equally 
clear that the District Judge was not 
competent to entertain the -application 


“for review, ‘because the order he had initi-. 


ally made  was:an order of the descrip- 
tion mentioned in the concluding paragraph 
of section 9; so that if the appeal to him was 
incompetent as we hold it was, the application 
for review was.equally’ incompetent. It 
cannot further be maintained that as the 
District Judge had exercised s jurisdiction 
which was not vested in him by law, he 
had inherent power to set matters right 
by way of review; for, as was explained in 
Sasi Bhushan Mookerjee v. Radha Nath Bose 
(11), it would-be a patent misapplication 
by a Court of section 151 of the Code of 
Civil Procedure, if it were, in the exercise 
of its inherent power, to assume jurisdiction 
by way of review where it was expressly 
forbidden by the Legislature to entertain 
such an application. The position thus is 
that. the appeal was heard by the District 
Judge without jurisdiction and the review.was 
granted to him equally without jurisdiction, 
aud both these orders must consequently be 
discharged. This leaves us with the order of 
the Court cf First Instante, and-the only ques- 
tion for consideration is, whether that order 
is of such a character asto justify an inter- 
ference by this Court. We are not satisfied 
that the order: was erroneous on the merits, 
We have ‘examined the decree as algo the 
judgment and our inclination is to hold that 


the view taken by the’ Munsif was correat. on 

(9) 37 Ind. Cas. 425; 24 C, L. J. 381. 

(10) 14[. A. 160; 11. M. 26; 5 Sar P. C. J. 54; 111 
Ind. Jur 893: 4 Ind. Dec (x s) 18 (P. C.). 

(i 11 25 Ind. Cas. 267; 20 C. L. J. 433 at p. 439; 19 0. 
W.N. 835, 
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the merits. But even if it were regarded as 
erroneous, the error which the Munsif com- 
mitted would be nothing more. than an error 
of law, due toa misconstruction of the decree 
such an error does not constitute a sufficient 
ground for our interference in the.exercise of 
our revisional jarisdiction. 

The result is that this Rule is discharg- 
ed, but eroh party will pay his own costs. 
i Rule discharged. 


1 
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. ALLAHABAD HIGH COURT. 
Civit MISCELLANEOUS REFERENCE No, 150 or 
"1917, ° . ^ — 
June 28, 1917. : 
Present:—Mr. Justice Tudball and 
Mr. Justice Walsh, 
JHAMPHU—Pertirioner 
versus 
KUTRAMANI AND QTHERS—OPPOSITE 
PaARTIES. 

Adverse possession —OCo-sharers —Registration —Relin- 
quishment, deed, of, unregistered, admissibility of, to 
prove nature of. possession, . 

It is.not cor: ect to say that a co-owner can never 
hold adversely to his other co-owners. fp. 714, col. 2,] 

An unregistered deed of relinquishment executed 
by one co-sharer of his share in thé joint property in 
favour of his other co sharer is admissible in evidence 
not for the purpose of proving the transfer, but for 
showing the nature of the latter's possession after 
the relinquishment. [p. 714, col. 2.] 

Civil miscellaneous reference from the 
Under-Secretary to Government, United Pro- 
vinces. 

Messrs. Brijmohan Vyas 
Prasad, for the Petitioner. ' 

Mr. J. N. Mukerji, for the 
Parties. 


and Baleshwari 


Opposite 


‘JUDGMENT, 

TupBALL, J.— This -is a reference to 
this Court ‘under rule 17 of the Rules 
and Orders relating to the Kumaun Divi- 
sion, 1894, The facts of the case are 
simple. One Julphu had two sons, Balku 
and Jhamphu; they were by different 
wives. He diéd leaving property in Mauza 
Banohuri. After his death the names of 
the twosons were’ recorded, each as owner 
‘of & half share, Balka, however, when a 
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boy went away from the ‘village | tò lige 
in .Mauza Debrans. Jhamphu reinainéd . 

Sole possession of the property, . In, “thie 
year’ 1901,. Balku began to _ assert ` ‘his 
right and hà. applied to thé “Court. ‘for 
partition of his half share. . “An amin 
was deputed. to oarry out the arfition, 
but he returned his commission -unexecuted 
reporting: the fact that the two “brothers 
had come to terms. The suit for partition 
was withdrawn. About the same time 
Balku executed a document in favour of 


Jhamphu which, however, was unregistered. . 


It was tantamount to a relinquishment 
of his rights, but being unregistered 
it did not operate to transfer them and 
it is not admissible in evidence to prove 
such a transfer. In 1911, Balku 'executed 
two sale-deeds "which are now in- dispute 
in favour of Kutramani, etc., purporting 
to transfer his half.share in the land to 
them.. Kutramani, etc., applied for.muta- 
tion of names .some four years before the 
present suit and mutation. was ordered 
in their favour by the Revenue Court. 
The plaintiff has brought the present suit 
for a declaration that he is the owner 
of. Balku’s half share and that: the deeds 
did not affect his title thereto. The 
Court of First Instanse held in favour: of 
Jhamphu that from 1901 Jhamphu had 
held adversely’ to his brother; that “he 
had held it up to the date’ of the suit, 
and that the property was his and re- 
mained unaffedted by the sale-deeds in 
question. It decreed the plaintiff's suit. 
The Court of First Appeal, while agreeing 
as to the facts, held that the document, 
the deed of relinquishment of 1901, was 
inadmissible for any purpose whatsoever 
and that it was impossible for one co- 
owner to hold adversely to another - co- 
owner. It dismissed the suit entirelyz;- This 
decision was upheld by the Commissioner 
on second appeal. Paragraph 6 of the 
reference is as follows:— The Government 
is advised that it was open to the plaint- 
iff to" produce the sale-deed (Exhibit 
3), the deed of relinquishment, as evidence 
of the fact that he had for’ more than 
twelve years asserted his claim to’ sole 
ownership, and that this sale-deed PM 
with the other evidence on the - file. 

‘spfficient to prove that the plaintiff has 
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‘The’ case was, therefore, 


x 
t 


‘should be: passed. : 


' Qa88, where the acts and. 


^7 per 


been in adverse possession as against his 
half brother for more than twelve years. 
The Government is further advised that 
although the, burden of proving adverse 
‘possession lies on a co-qwner, it is not 


‘correct to say that a co-owner can never 


hold adversely to the other co-owner.” 
referred to this 
Court for favour ‘of opinion as to the 
correctness of the Commissioner’s decision 
and if it be incorrect, as to’ what orders 
We fully agree with 
the opinion of the Local Government. The 
dosument in question is clearly admissible 
in ‘evidence not for the purppse of proving 
the transfer, but for showing the nature 


‘of the plaintiff’s possession from the year 


1901 onwards; that coupled with the : 
other evidence in the case is sufficient to 
show that the plaintiff has been holding 
adversely , to his brother Balku. It is 
hot correct to say that a co-owner oan 
never hold adversely to the other co-owner. 
That has never been held by any Court. 
In: our opinion the decision of the Com- 
missioner is wrong. The proper order to 
be passed in the case is that the decrees 
of. the two Appellate Courts be set aside 
and the decree of the Court of First Instance 
be. restored and that the plaintiff do have 
his eosis in all Courts from the defendant. 
Costs in this Court will be certified. 
Warsa, J.—I agree in the .ordér pro- 
posed. [ should not think it necessary 
t6 add anything except that we are differ- 
ing both from the Appellate Court and 
from the Commissioner on a point of law, 
as to which we have heard no argument 
in support of their decision.’ I am, how- 
ever, satisied that the point of law’ is 
covered by the decision of the Privy 
Council in the case of Mahomed Musa v. 
Aghore Kumar Ganguli (1) The difficulty 
which occasionally arises ‘about unregistered 
documents is this. It is quite true that 
théy are ineffectual to create title or to 
operate as to the transaction itself which 
they purport to carry out; but as the 
Privy Counail held in a somewhat similar 
conduct .of the 
(1) 28 Ind. Cas. 930; 42 C. 801: 19'C. W. N. 250; 13 
A. L. J. 229; 21 C. L. J. 231; 28 M. L. J. 648; 17 Bom, 


L. R. 420; (1918) M. W. N. 621; 42 I. A.l (P.U; 
17 M. L. T. 143; 2 L, W. 258, 
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‘parties are relied upon in respect of a 
transaction which is said to be com- 


pléte, equity will support the transaction 
clothed imperfectly in those legal forms to 
which finality) attaches, after the bargain 
has been acted upon. In a case like a 
mutual exchange acted upon for many years, 
: and proved by the acts and conduct of the 
parties, I think it is clear law in India, 
as it is certainly clear law in England, 
that no document of any kind is necessary, 
"and if there happens to be an unregistered 
document, it.is nonetheless admissible in 
evidence as one of the incidents of the 
events relied upon, although it is ineffec- 
tive as an instrument of title. Other illustra- 
tions may be given. For example, the 
Courts may always look at a draft doou- 
ment in order to see whether as a fact an 
agreement has been arrived at. Again it 
has been decided that the Courts may look 
at a document written, “without prejudice,” 
although it would otherwise be inadmis- 
sible, in order to see whether negotiations 
have reached the stage of agreement. I 
think these principles are perfectly clear, and 
are decisive of this case. 
` Order set aside. 
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NAGPUR JUDICIAL COMMISSIONER'S 
l . COURT. 
. APPEAL FROM APPELLATE DEcaxE No. 25 or 
. 1916. 
February 6,1917. . 
Present:—Mr. Stanyon, A. J. C. 
, Musammat SARJA—Devenpant No, 1— 
: E APPELLANT 
Versus 


à MURLIDHAR-—PIAINTIFF— RESPONDENT, 


Evidence Act (I of 1872), ss. 08, 70, TI—Admis-, 


gion of execution, what is — Registration Act (XVI of 
1908), s. 60—Registration, endorsement of, value of— 
Admission before Registrar, whether sufficient evidence 
of execution—Appeal, second—Question of law or of fact, 

The admission referred to in section 70 of the 
Evidence Actis an admission made in the course 
of the proceedings in which the attested document 
ig produced. The certificate of admission of execu- 
tion endorsed by the Registering’ Officer upon a 
document registered by him cannot be used as an 
admission of execution within the meaning of that 
ection, Such sn admission is, however, next to the 
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testimony of reliable attesting witnesses, the best 
available evidence of execution and is admissible 
ie daa 71 of tho Evidence Act, [p. 716, cols, 

Subject to compliance with th ist 
sation 68 of the Bridence Aot, in daisies H 

, execution made before a Registering Officer, once it 
becomes admissible under section 71 of the Evidence 
Act, is good evidence in proof of execution and 
there is nothing in law which prohibits a Court 
from treating it as sufficient by itself to establish 
the fact admitted. The question whether the 
admission of execution made before a Registering 
Officer is sufficient to prove exocution and receipt 
of consideration is one to be decided by a Court of 
fact and not to be disposed of in second appeal as 
a matter of law. [p. 716, col. 2] 

Appeal against the decree of the Divisional 
Judge, Nagpur Division, dated the 23rd 
September 1916, confirming that of the 
District Judge, Chanda, dated the 16th 
January 1915. 

Mr. M. R. Bobde, for the Appellant. 

Mr. B. E. Deshmukh, for the Respondent. 

JUDGMENT.--The suit ont of which thia 
appeal arises was brought to enforce a duly 
registered mortgage-bond dated the 18th 
September 1898, purporting to be executed 
by the defendant Sarja Bai in favour of 
one Yadeo Rao, who has assigned the same 
to the plaintiff Murlidhar on the 13th 
February 1905 by a deed of assignment duly 
registered, The. suit was filed on the 3lst 
March 1914, and the defendants impleaded 
were the mortgagor Sarja Bai, and Sonba 
and Aba, two brothers, who are subsequent 
purchasers of a part of the mortgaged 
property. The suit was once decreed ez jäle 
against all the defendants, but was subse- 
quently re-opened and defended by Sarja 
Bai alone. Her Pleader put forward every 
available plea, regardless of consistenoy, as 
summarised by the lower Appellate Court 
inthe two first paragraphs of its judgment 
The defence failed, and a preliminary decree 
for foreclosure was: given to the plaintiff 
by the District Judge of Chanda, on the 
16th January 1915. The amount payable 
was declared to be Rs. 4,458-11-0 principal 
Rs. 346-15.8 interest, and Hs. 377.3.4 costs, 
or Bs. 5,182-14-0 in all; andthe dies datus 
was the 16th July 1915. From this decree 
the defendant Sarja Bai appealed, and her 
appeal has been dismissed by the Divisional 
Court. Therefore she has made this second 
appeal. 

. The appeal is, quite hopeless. . The main 
point argued before me was that execution 
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ofthe deed by Sarja Bai had been found 
by the Courts below without evidence legally 
sufficient to support that finding. Only 
one attesting witness survives. He has been 
called and has made confused and contradio: 
tory statements. He first said that Sarja 
Bai had signed the deed in his presence, 
Then he said that she had merely acknow- 
ledged her signature made before he came 
on'the scene.: Then he went back to, his 
original version, and finally confessed that 
he did not remember. But since he was 
galled and examined the requirements: of 
section 68, Indian Evidense: Act, 1872, have 
been satisfied. lf the Courts believe that 
he ‘witnéssed the signature that he 
undoubtedly ‘attested, they are entitled 
to act upon- that belief. If they have to 
choose between contradictory statements 
made by him they are entitled to ‘select 
that which accords best with other evidence 
and presumptions in the case. From the 
fact that he signed the deed as a witness 
of the signature‘ thereto of Sarja Bai there 
is a presumption that he saw:Sarja Bai, make 
that signature, It cannot be said that the 
testimony of this witness is no evidence of 
the execution ‘by Sarja Bai of the deed in suit. 
So far as to the evidence of the attesting wit- 
ness, who was called ' 'Ganpati" and marked as 
"P.W. No. Pi in. the ez parte proceedings, but 
appears as “Ganpat Rao (P.W. No. 2)” at the 
trial inter partes. 

But in addition to this there is the 
registration dndorsement on the deed, 
showing that Sarja Bai appeared before 
the Registering Officer (examined as "P. 
W. No. 1” at the trial) and there admitted 
execution of the bond in suit, The lower 
Appellate Court used this: endorsement as 
circumstantial evidence of  execütion. A 
somewhat confused: argument was used in 
connection with this endorsement. Tt was 
urged. that it afforded na evidence of execution 
at all because the admission embodied in it 
was not an admission within the meaning of 
section 70 of the Evidence Act. 


Now it may be taken as’ established that 
the "admission" referred to .in section 70 
is an admission made in the course of the 
proceedings in which the attested doenment 
is produced, and’ that the certificate cf 
admission of execution endorsed hy the Regis- 
fering Officer upon a doeument registered, 
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cannot: be nsed as an “ad- 
mission” of execution within the meaning 
of that section. This was made clear by 
Drake-Brockman, J. C., in Budha v. Sarwan 
(1) and the same view has since 
been taken by the Allahabad High Court in 
Raj Mangal Misir v. Mathura Dubain (2). 
‘In these decisions I readily concur, There 
was thus no admission in this case such as 
would relieve the plaintiff of the ‘burden of 
proving the execution alleged by him. He 
was, therefore, required to call at least one of 


by - bim 


the attesting witnesses if he was available. 


and he was called 
Supposing that his 
evidence standing by itself is insufficient 
to prove execution, then section 71 
of the same enactment allows it to be 
proved by other evidence. Then the question 
arises, is the admission contained iu the 
registration endorsement such evidence? It 
is the case that-in some decisions the 
Calcutta High Court has decided that it is 
not by itself sufficient evidence, 6. g., Fuzul 
Ali v. Bia Bibi (3) and Salimatul’ Fatima v. 
Koylashpati Narain Singh (4). But even that 
august Tribunal has never gone so far as 
to lay down . that the admission of execution 
proved by the registration endorsement is 
no evidence whatever of execution. To my 
mind, next to the testimony of reliable 
attesting witnesses, such an admission is the 
The law on the 
point was considered by Jenkins, C. J., in 
Thama v. Gorind Bilal (5), where he disposed 
effectively of the Calcutta cases, and took the 
common sense view that the question whe- 
ther the admission of execution made before 
a Registering Officer is sufficient to prove 
execution and‘ receipt of consideration is ona 
to be decided by a Court of fact, and not 
to be disposed of in second appeal as a matter 
of law. In this'decision I concur. I am 
greatly fortified in doing so by tlie pronounce- 
ment of their Lordships of the Privy Council 
in Gangamoyi Debi v. Troiluckhya Nath 
Chowdhry (6) as to the presumptions which 


Only one survived 
and gave evidence, 


| (1) 11 Ind. Cas. 689; 7 N. L. R. 86. 

(2) 80 Ind. Cas. 576; 88 A. 1; 13 A! L. J. 881. 

18) ? C. L. R. 276. 

(4) 17 C. 903; 2 Ind. Dec. (N. s.) 1145. 

:65) 9 Bom. L. R. 401. 

| (6188 0. 537; Fr L J.549; 100. W. N. 522; 8 
Bom. L. R. 375; 1 M. L T. 181; 16 M. L. J, 16133 L 
A. 60 (P. ¢ Cn P 
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arise in favour of ` "registration | ‘endorse- 
ments. 

In the ‘present case it is ———— that 
the provisions of law’ stated 'in: section 
60, Indian Registration Act, ‘1877, were 
duly complied with when the bond if 


suit was registered. Therefore, the endorse- 
ménts made by the Registering Officer prove, 
at least prima facie (1) that the defendant 
Sarja Bai herself, and no one 'repre- 
senting or personating her, appeared beforé 
the Registering Officer; and (2) ‘that upon 
being examined by him with reference to 
the deed in suit she admitted that she had 
executed it, 
‘lt lay heavily on Sarja Bai to prove 
(1) that she did not appear before the Re! 
gistering Officer; or 
‘(2) that having appeared she did not 
make the admission recorded against her. 
In the absence of any such rebutter the 
admission stands as proof so strong as to bé 
almost conclusive. Subject to complianoé 
with the provisions of section 68 of the 
Evidence Act, an admission of execution, 
once it becomes admissible under section 
71 of the same Act, is good evidence in próof 
ofiexecution, and there is nothing in law 
‘which prohibits a Court from treating it as 
'suffieient by a to establish the fact 
admitted. : E RE 
Therefore, the m that’ the finding 
of the Courts below as to execution 3f the 
‘deed in suit is bad for want of a legal ‘suffi- 
ciency of evidence fails, and this Court is 
bound by tbat finding. 


The lower Appellate Court has spent 
itself in considering the position .of a 
benamtdar and his power of transfer as 
a purely hypothetical case, It would have 
been more tothe point if it had considered 
the evidence and decided whether Yadeo Rao 
and the plaintiff Murlidhar are in fact, proved 
to be benamidars for the father of the 
latter. But even assuming: that Yadeo 
Rao was a benamidar, the learned Divisional 
Judge, in my opinion, wrongly held—if I 
do not misunderstand him—that one benami. 
dar can transfer his status to another. lt 
‘seems to me that if A buys or, obtains 
‘a mortgage or other transfer of property 
in ‘his own name for the benefit of B, in 
all his subsequent dealings with that pro- 
perty, prima facie, he holds the same 


t 
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character and plays the same part. There- 
fore if he transfers the property. to. Z 
-the transfer is one really made by B to 
Z, and Z does not. become a new benami- 
dar for B but an actual transferee: There- 
fore. if Yadeo Rao should be spelt Madhava 
Rao in acquiring the mortgage, he must be 
similarly spelt in making the assignment of 
that mortgage to the plaintiff, aud the plaint- 
‘iff did not become a benamidar in placa 
of Yadeo Rao but a mortgagee in-place 
of Madhava Rao. If Murlidhar was in 
fact another holder ‘for the « benefit of 
Madhava Rao, he was so by virtue of a 
separate arrangement between the two and 
not asa’ legal result: of the assignment. 
‘However, the question is immaterial. Thè 
‘appellant executed the bond in suit to 
Yadeo Rao, and by a registered, assignr 
ment the plaintiff, is the assignee of the 
“bond from Yadeo Rao. It does not rest 
-with the appellant to set up the alleged bene- 
ficiary interest of Madhava Rao to defeat this 
“suit onthe bond. : ] 

. Then it is s&id that certain transferees 
of the property from the 2nd and 3rd 
defendants, who made the transfers after 
institution of this suit and while it was | 
pending, should have been added as de-° 
-fendants. This joinder was asked: for and 
refused--by the First Gourt.: : I do- not 
think that it lies with .the appellant to 
question that refusal. She is seeking to set 
up a form of jus teri which has no bearing 
‘on her own defence. 

Finally I see no reason to doubt the 
-correctness of the lower Appellate Court's in- 
-terpretation of the terms of the bond regard- 
‘ing interest, 

The appeal fails and is dismissed with 
costs, 

Appeal dismissed, 
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MADRAS HIGH. COURT. , 
Suéoxp Orviz, ArPEALs Nos, 1150 ro 1165 
: or 1914. 

February 28, 1917. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

C. JAGANNADHA MUDALIAR, 
RECEIVER APPOINTED BY THE DISTRICT 
COURT oF CHINGLEPUT ON BEHALF OF THE 
RAJAH or KALAHASTI, since DISCHARGED 
—Puraintirr’s LEGAL REPRESENTATIVE— 
APPELLANT 

versus ` 
NEERVOY AUDIAH AND OTRERS— 
DEFENDANTS— RESPONDENTS. : 

Madras Estates Land Act (I of 1908), s. 18 (8)— 
Suits for rent—Decision under Madras Rent Recovery 
Act, 1865— Res judicata— Landlord and tenant—Remis- 
sion, right to—Improvements by tenant-—Landlord, right 
of, to charge special. rate of.rent for yavden and second 
craps. . 

The decision and findings of a Revenue Court as to 
the proper terms of a pattah in suits brought under 
the Madras Rent Recovery Act, 1865, for releasing 
attachments -made by the landlord for recovering 
arrears of rent are not res judicata in a suit for rent 
under the Madras Estates Land Act. [p 719, col. V] 

In the absence of any custom or contract, remis- 
sion is a matter of grace. [p. 719, col. 2.] 7 

Where a muchilika exeonted by the tenant contain- 
ed the clause, “noremission need be given unless it is 

* found that there was savi or beedu without my fault:” 


Held, that the tenant was entitled to claim remis- 
sion for savi when he was nob at fault. [p. 719, col. 
L ; 
duds section 13, clause (3) of the Madras Estates 

Land Act, a landholder,is not entitled to claim special 

rates for garden and second crops raised on the land 

withthe aid of water obtained by improvements 

effected by the tenants at their own expense. [p. 719, 

L 2. ae 
dis rents are being paid according to the 
recognised tarams of the lands in the estate, the land- 
lord cannot, in the absence of any contract to that 
effect supported by consideration, claim a higher 
rate of rent for special crops raised by the tenants 
with the aid of improvements effected by them at 
their own cost. [p, 720. col. 1.] 

Second appeals against the decrees of the 
District Court of Chingleput, in Appeal 
Suits Nos. 293, 308, 307, 306, 305, 304, 
308, 302, 301, 300, 299, 298, 297, 296, 
295 and 294 of 1913, preferred against 
the decrees of the Court of the Deputy 

Collector of Tiruvallur Division, in Sum- 
‘mary Suits Nos. 137, 154, 153, 152, 151 

150, 149, 148, 147, 146, 145, 144, 143, 141, 

140 and 138 of 1912. : 


The Hon'ble Mr. S. Srintvase Atyangay 
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, , rer 
(Advocate-General) and Mr. S. Gopala- 
swami Atyangar, for the Appellant. i 
Messrs. L. A. Govindaraghara —— Atyar, 


L.S. Veeraraghova ` Atyar, M. O. Parthas, 
saradhy Atyangar and M. Dezarajulu Naidu 
for the Respondents. ` 

l JUDGMENT. ; 

Sapasiva AIYAR, J.— These second appeals 
have arisen outof similar suits brought 
by the Receiver of the Kalahasti Estate for 
the recovery of arrears of rent due from the 
tenants of different holdings in Madanambedu 
village in the Kachinad Talug of the said 
Estate in respect of Faslis 1319 to 1321. 

The legal questions (or questions of cons 
struction of documents) arising in these 
second appeals are: (1) whether the defend- 
ants are entitled to remission for Fasli 1319 
on account of savi, (2) whether the plaintiff 
is entitled to charge special rates for garden 
crops raised by the defendants with the aid 
of the water of the wells dug at the tenant’s 
own expense, (3) whether the plaintiff is 
entitled to make any charge fora second 
crop raised on wet lands by the defendants, 
and (4) whether in ten of these suits brought 
against ten sets of defendants, the questions 
relating to remission for savi, to special 
rates for garden crops and to the charge for 
second crop are res judicata in the plaintiff's, 
favour by the decision Exhibit Bin suits 
brought in 1901 by the said ten sets of 
tenants in the Revenue Court of the Chingle- 
put Deputy Collector under the old Rent 
Recovery Act of 1865, these suits having been 
brought for the release of the attachments 
made by the Kalahasti Estate for recovery 
of arrears of rent for Fasli 1309, and the suits 
being based on the grounds (among others): 
that the. patiahs tendered to the tenants 
were improper as containing terms providing 
for rents at higher rates for special crops 
and for recovery of rents for raising second 
crops, ete., and that no remission was given 
for savi. l ` 

I shall deal with the fourth point first. 
The findings in the decision Exhibit B, were 
given in suits brought under Act Vill of 
1865, which Act did not empower the Revenue 
Courts to entertain suits for rent. The 
present suitsare suits for rent over whioh 
jurisdiction was given to Revenue Courts by 
the Estates Land Aet of 1908. . In Second 
Appeal No. 2574 of 1913 decided by Wallis, 

. . i E ` NE oases e oes 


2 


Vel, XLII] INDIAN 
JAGANNADHA MUDALIAR V. NEERVOY AUDIAH. 


C.J., and Ayling, J., it was held that the 
findings of a Revenue Court as to the proper 
terms of a patiah in a'suit under Act VIII 
of 1865 were not res judicata ina suit in the 
saine Revenue Court filed under the Estates 
Land Act for recovery of rent. I must, there- 
fore, find this fourth point against the 
plaintiff. 

As regards the first point (remission for 
savi), the dispute between- the parties is 
whether remission for saw is a mere matter 
of grace on the part of the landlord or 
whether the tenant is entitled to it (wholly 
or proportionately as the case may be) asa 
matter of right, where it is establisHed 
that the crops have become wholly or partly 
savi without the tenant’s fault. The answer 
to this question has to be based on a con- 
sideration of the contract between the parties 
(as gatherable mainly from the gatics and 
muchilikas which have prevailed) and the 
custom of the  zeméndar. The relevant 
portion of the muchilikas (see for example 
Exhibit I) which have been executed by the 
tenants isas follows:— Out of the amount 
realised in respect of the lands in my holding 
no remission need be given unless it is 
found that there was sav? (or withering of 
erops) and beedu (waste) without my fault." 
Now it cannot be contended by the land- 
lord that if the land was left waste without 
the tenant’s fault, he is not entitled under 
the terms of the muchilikas to remission. 
Beedu and savi being placed on the same 
footing in the muchilékas, I think that 
according to the true construction of the 
pattahs and muchilikas, the tenant is 
entitled to remission for savi caused without 
his fault. Though the clause in question 
in the muchilikas is worded in the nega- 
tive, it clearly implies the corresponding 
positive clause that remission should be 
given if the opposite state. of facts is 
established. The Deputy Collector says in his 
judgment: “The karnam of the village P. W. 
No. 2, who has been’ in the estate service 
for 20 years, says that it is usual to grant 
remissions and D, W. No. 1, who is themanager 
of the village having an experience of 
about 50 years, also says that the pro- 
prietors used to grant remission. From the 
evidence on both sides it is clear that 
there'was much sat? in Fasli 1319 due to 
want of: rains and not to ryote’ negligence". 
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And then' he finds that the ryots are entitled 
both according to the terms of the muchilikas 
and according to custom to olaim remission. I 
think he is right and I decide this Srat 
point also against the plaintiff-appellant, 
though in the absence of muchilékas, it 
seems to be the law that “remission is 
a matter of grace and it would require 
very strong evidence to show that remis- 
sion can be claimed as a matter of right." 
LSee Arunachalam Chettiar v. Mangalam (1); 
quoting Alagappa Chettiar v. Tirunagavalli (2). | 

As regards the remaining points 2 and 
3, I think that section 13, clause, 3, of the 
Estates Land Act as interpreted by the 
decisions of this Court negatives the plaint- 
iff's right to claim special rates for 
garden and second crops raised on lands 
with the aid of water due to improvements 
effected at. the tenants: own expense. The 
finding of fact in this case is thaf the cultiva- 
tion of such crops is due solely to such im- 
provements. [See on this point | Parama- 
swami Iyengar v. -Pusala Thevan (8), Aru- 
mugam Chetty v. Raja Jaga Veera Rama 
Venkateswara Ettappa (4), Raghava Naidu v. 
Muthiyalu Naidu (5), Arumugam Chetty v. 
Jagaveera Rama (6), Mallikarajuna Prasada v. 
Vemulapalli Subbaya (7), Arunachalam Ohetty 
v. Syed Ahmed Ambalam (8).] Of course if there 
was a contract to the contrary for consideration 
before the passing of the Estates Land Aot, 
such contract would be valid. [See: Govind Doss 
v. Gurram Ohinnappa Naidu (9).] No such 
contract has been established in this case. 
If at least the lands on which the wells had 
been dug were poramboke lands at the 
landlord’s disposal, his not charging rent for 
the sites of the wells dug by the tenants 
may be taken as sufficient consideration for 
the agreement io pay enhanced rates for 
special crops duetothe wells. [See Govind Doss 


(1) 35 Ind. Cas. 329; 31 M. L. J. 168 at p. 178; 
M.L. T. 70; 4 L. W. 37, 40 M. G0. — P HEU 
(2) 13 M. L. J. 377. 
(3) 5 Ind. Cas, 911; 20 M. L, J. 142; 8 M, L. ''. 115 
(4)28 M. 444; 15 M. L.J. 292, — TEMAS 
(5) 26 Ind. Cas. 364; 28 M. L. J. 301. * 
(6) 8 Ind. Cas, 380; 35 M. 134; 9 M. L. T. 76. i 
nd. Cas. 68; 36 M. 4; 9 M. L, T. 443; (194 
LAK W: N. 315. | pee) 
(8) 31 Ind. Cas. 539; (1916) 1M. W. :2L 
W. 1117; 19 M. L. T. Y 4 rien 
(9) 27 Lud. Cas, 869; 28 M, L, J. 136; 2 In W, 142, 
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v. Gurram Ohinnappa Naidu (9).] But the 
evidence “of P. W. No. 2 in this case is as 
follows :—“The 7yots have dug wells in 
their: dry ‘lands from’ their funds. It is 
impossible to raise’ special crops without 
well water. ‘Theré are no zamin wells in 
the village." 
Where, again, the rent claimed does nót 
depend on the classification of the lands 
held -by ‘the tenants into ‘tarams on 
which fixed money rents according to the 
area have to be ‘paid, it may be argued fairly 
that the payment at a higher rate for special 
crops ` is .not" an: enhancement.’ But ‘tha 
evidence in these cases clearly proves that rents 
have been fixed according to the recognised 
tarams onthe lands in the estate. The 
right, therefore, -to enhance such ordinary 
taram rent into a- special higher rate of rent 
in respect of special crops raised by the 
tenant with the aid of his own improvements 
must be supported by a contract supported by 
consideration, usage being -of no avail. 
[Paramasawmi y. Pusala Thevan (3) and 
Fischer v. Kamakshi Pillai (10).] 
In the result, these second appeals are 
dismissed with costs,  '' 
Spencer, J.—I concur. 
. Appeals dismissed. ' 


V.R.P. eis 
(10) 21 M. 136; 71 Ind. Dec. (N. s.) 452. 


ALLAHABAD HIGH COURT. 
© Saconp Civiu APPEAL No. 548 or 1916. - 
June 28, 1917. 
Present;—Mr. Justice Piggott and 
Mr. Justice Ryves 
BAKHTAWAR LAL AND ANOTHER— 
é DEFENDANTS— ÁPPELLANTS 
` - . Versus 3 
SHEO PRASAD AND OTHERS —PrLAINTIFFS— 
' Tan a RR ome 
Ü s i é (Act V o ] , T 
9 OT. grub oe of Order to suits under 
Agra Tenancy Act—Agra Tenancy Act (II of 1901), s. 
164— Suit for share of profits ~ Commissioner, veport of, 
admissibility of. i $e 
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The provisions of Order XXVI of the Code of 
Civil Procedure are applicable to suits under the 
Agra Tenancy Act. 2 

In view of rules 9, 16, 17 and 18 of Order XXVI 
of the Civil Procedure Code, the report of a Com- 
missioner, appointed by an Assistant Collector in 


-a suit for a share of profits under-section 164 of the 
.Agra Tenancy Act to ascertain the amount of pro- 


fits collected, is admissible in evidence. : 
Second appeal from a decree of the Dis- 
iriot Judge, Budaun, dated the 7th Decem 
ber 1915. E ; 
Messrs. B. E. O'Conor and Gokul Prasad, 
for the Appellants. i 
Mr. S. A. Haidar, for the Respondents. : 
JUDGMENT.— This is'an appeal by 
the defendants in a suit for profits. 'l'he 
plaintiff’s claim has been decreed, upon a 
finding that the evidence on the record 
is sufficient to prove that at least 90 
percent. of the recorded rental during the 
years in suit was actually realised by the 
lambardar, the father of the defendants- 
appellants. We cannot interfere with that 
finding of fact, unless it ean be shown to 
be open to exception _on some legal ground. 
The point taken is that the learned 
District Judge has based his decision. upon 
the report of a certain Commissioner ap- 
pointed by the Assistant Collector, though 
the Assistant Collector himself had declined 
io act upon that report, which was open 
to exception upon various grounds. The 
learned District Judge has discussed this 


‘matter at length and he has.fully, realised 


that the report of the Commissioner must 
be accepted with caution, The question 
which we have to determine, however, is 
simply whether it is admissible in evidence. 
The provisions of Order XXVI of the Civil 
Procedure Code are applicable. to suits 
under the Tenancy Act. In view of rules 
9, 16,17 and 18 of the aforesaid Order 
we are not prepared to say that the . 
report of the Commissioner was inadmissible. 

The result is that the appeal.must fail, 
and we dismiss it accordingly with costs, Y 

Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Criminal Revision No. 60-B or 1917. 
July: 25, 1917. 
Present:—Sir Henry Stanyon, Kr., A.J. c. 

| DRAMRAO A BEMGAN 

VeTSUS : ` k 
'BMPEROR— Oprosirs Party. 

Criminal Procedure Code (Act V of 1898), ss. 421, 
367, 439—Appeal dismissed summarily—Judgment, 
whether necessa*y—Reasons for order—Revision—High 
Court, interference by, with finding of fact. 

A Coutt of criminal appeal is not bound, when dis- 
missing an appeal summarily under section 421 of 
the Code of Criminal Procedure, to write a judgment 
as defined in section 367 of that Code. It is, however, 
advisable that it should give, as concisely as possible, 
at least the main reasons which govern its order in 
order to assist the High Court in dealing witha 
possible application for revision, and also because the 
presence of reasons gives information to the appel- 
lant that his appeal has received such consideration 
as itis entitled to have from the Appellate Court. 


[p. 722, col 1.] 
It is not the practice of the J udicial Commissioner’s 


Court to entertain objections to findings of fact on 
the merits thereof in revision, in the absence of the 


most exceptional grounds. [p. 721, col. 2.) 
In practice many things are expediont or advisable 


or desirable, which “are “not legally necessary, ‘and 
the absence of which, however regrottable, cannot be 
treated us a contravention or error of law justifying 
interference in revision. [p 722, col. 1.] 

Criminal: revision against the order of 
the District Magistrate, Amraoti, dated the 
98th June 1917, confirming that of the 
Magistrate, 2nd clase, Amraoti, dated the 
6th June 1917. 

“Mr. G. V Deshmukh, for the Applicant. 


JUDGMENT.—The applicant Ramrao 
was convicted ‘by a Magistrate of the 
Second Class under section 454 of the 
Indian Penal Code, and sentenced to rigorous 
imprisonment for four months on the 6th 
June 1917. He appealed to the District 
Magistrate on the llth June 1917, and an 
order was made the same day by a Sub- 
‘ardinate Magistrate, purporting to act for 
the District Magistrate, that the appeal 
should be put up for disposal on the 25th 
June 1917. As the Subordinate Magistrate 
could not exercise any criminal appellate 
jurisdiction by mere delegation from the 
District Magistrate, the above order must 
be taken: to have been a purely ministerial 
act. On the 25th June 1917 the appeal 
went for the first time before the District 
Magistrate, who heard the appellünt's Pleader 
and reserved his order—miscalled a judg- 
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‘ment by his reader—till the 28th June 
1917. On that date he disposed of the appeal 
in these words :— . 

“Order.—There is satiata atiky ET that 
the:accused produced the stolen property from 
its hiding place, and this he has been 
unable to explain. The sentence is suitable: 
The appeal is dismissed summarily.” 

It is thus clear that the learned District 
Magistrate disposed of the appeal under 
section 491 of the Criminal Procedure Code, 
1898. The prisoner has applied in revision, 
and myilearned predecessor admitted the 
application for hearing the applicant with 
‘the record.. Accordingly -I have heard the 
learned Counsel for the applicant, and ex- 
amined the record. 

Of the eight grounds set forth in thé 
application, all but the first question find- 
ings of fact on the: merits thereof. It is 
not the -practice of this Court to entertain 
sach. objections in revision, in the absence 
of the most exceptional grounds. No such 
‘grounds are present in this case. 

The first ground of the application runs 
thus:— | : 

“That the judgment of the learned Dis- 
triot Magistrate is not in accordanca. with 
law.” : 
. Referenceis made tothe decisions in Amanat 
Sardar v. Nagendra’ Biswas (1), Ekcowri Muker- 
jee v. Emperor (2) and some remarks of 
this Court in Jairam v. Emperor (3). 

: There is no force whatever in the con- 
tention made on behalf of the applicant, 
Some twenty-five yearsago,in Empress v. Pati- 
vam (4), this Court laid down that an order 
disposing of & criminal appeal summarily 
under section 421 of the Criminal Procedure 
Code of 1882—which was substantially the 
same as section 421 of the Code of 1898 — 
was not a judgment to which the provisions 
of section 367 of the former Code (now 
replaced by similar provisions in section 
367 of the. present Code) were applicable. 
That the same view of the law stands good at 
the present day is clear from the decision 


(1) 9 Ind. Cas. 65; 88 C. 807; 12 Cr. L J. 9! 

(2) 32 C. 178; 2 Cr. L. J. 170. : 

(3) 15 Ind. Cas. 975; 8 N. L. R. Si at pp. 85, 88; 13 
Cr. L J. 063. 

(4) 60. P, L. R. 24 Cre 
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of Piggott, J, in Kundan v. Emperor (5); 
following Queen. Empress v. Warubai (6) and 
the other cases therein cited. It is a view 
which is obvious from the language of 
section 421, and I concur in it. The two 
Calcutta cases cited for the. applicant merely 
lay down a rule of practice which commands 
general concurrence, and from which I have 
no desire to dissent. But in practice many 
things are expedient, or advisable, or desir- 
able, which are not legally recessary, and 
the absence’ of which, however regrettable, 
cannot be treated-as a contravention or error 
of: law, justifying interference in revision by 
this Court. I-would sum up thé position in 
these words;— 

"A Court of criminal appeal is not bound, 
when dismissing an.appeal summarily under 
section 421 of the Code of Criminal Pro. 
cedure, -to write a judgment as defined in 
section 367 of that Code. It is; however, 
advisable that it should give, as concisely 
' as possible, at least the main reasons which 
govern its order.” 

In the latest Allahabad decision, following 
two earlier decisions of the Calcutta High 
Court, it was considered expedient-to have 
the reasons for summary dismissal to assist 
the High Court in dealing with a possible 
application for revision. -' But I "would add 
that another equally goód argument is this, 
that the presence of reasons gives information 
to the appellant that his appeal has received 
such consideration as it is entitled to have 
from the Appellate Court. So far, the prinoi- 
ple advanced by me in Jatrman v. Emperor 
(3) applies. But the ruling is otherwise 
irrelevant to the present case, since it 
deals’ with a case decided under section 423 
of the Criminal Procedure Code, and with 
the requirements of a judgment governed by 
section 367 of that Code. 

Finally, in the present case, it is manifest 


that the order of the learned District: 


Magistrate compliss not only with law but 
with expediency. :It disposes of the appeal 
summarily, as allowed by law under section 
421 of, the said Code, and it sets ont the 
reasons which led the Appellate Court to 
that conclusion, namely, that it was proved 
by credible evidence that-the appellant had 

(5) 24 Ind. Cas. 600; 36 A. 496; 12 A. L. J. 850; 15 
‘Or. L. J. 512. 

(6) 20 B. 540; 10 Ind, Dee (y. s.) 925. 
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produced the stolen property from its hiding 
place, and that the appellant had been 
unable to explain that incriminating cir- 
cumstance. The order would almost have 
sufficed for a judgment under section 493. 
16 is certainly complete for the purposes of 
section 421 of the Code, ee 

For the above reasons the application for 
revision is dismissed. 

Application dismissed. 


PATNA HIGH COURT. 
CriminaL Revision No. 130 or 1917. 
April 2%, 1917. 

Present:— Mr. Jüstice Mullick. : 
SHEO NARAYAN RAUT AND ANOPABR— 
. PETITIONERS . z 
versus 


EMPEROR—Opposire Party, 

Criminal Procedure Code (Act V of 1898), s. 367— 
Appeal—Judgment, criminal, contents of-—Evidence, 
discussion of, necessity of. 

Where a Distr.ct Magistrate on appeal made no. 
attempt to discussthe evidence given for the pro- 
secution and the defence and merely said that a 
detailed judgment had ‘been recorded by the srial 
Court and that nothing that had been urged in appeal 
affected-the reasons given for the conviction: DES 

Held, that the judgment. was notin. accordance 
with law, as it did not comply with the requiremenss of 
section 367, Criminal Procedure Code. [p. 728, col. 1.) 

Jamait Mullik v. Emperor, 86 0.188,12 0. W. 
N. 184; 6 ur. L. J. 427, followed. 


Application for revision against the. order, 
dated the 2th February 1917, of tne 


‘District Magistrate, Muzatterpur, aismissing 


the appeal against the order of conviction 
passed by a Bench of Honorary Magistrates, | 
Mr. Gaur Orandya Pal, tor the Petitioners; 
JUDGMENT.— The petitioners before.me 
have been convicted and sentenced uuder. 
section 323, Indian Penal Code, to a fine of 
Rs. 30 each or in default one month's. 
rigorous imprisonment for having committed 
an assault upon the complainant Janak. 
Pathak, The sentences Were passed by a 
Bench of Honorary Magistrates. There was 
an appeal to the District Magistrate, bnc, the 
appeal was rejected, me a 
The learned District MagiStrate’s judg- 
ment offends against section 907 of . the 
Criminal Procedure Code, He finds as a fact - 
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that the complainant was assaulted, but he 
makes no attempt to discuss the evidence 
given for the proseeution and the defence. 
He merely says that a detailed judgment 
has been recorded by the Trial Court and 
nothing that has been urged in appeal 
affests the reasons giyen for the conviction. 
It has been repeatedly held that a judgment 
of this kind is not in accordance with law 
and itis only necessary for me to invité 
attention to Jamait Mullik v. Emperor (1). 
Bat although the judgment of the learned 
District Magistrate has not complied with 
the terms of section 367, Criminal Procedure 
Cbde, I do not think that it is necessary that 
I should remand the casa for re-hearing. I 


¿have been taken through the whole of the 


evidence by the learned  Vakil for the 
petitioners and the conclusion to which I haye 
come is that the conviction is right. 

(His Lordship then diseussed the evidencë 
of each wibness.)' 

« Upon a consideration-of the evidence on 
both sides, I think the conviction is right, 
The result is that the conviction and sen- 
tences are affirmed and the petitionis réjected. 

` ' Rule discharged. 


3(1),85 C, 138; 12 C. W. N. 184; 6.Cr. L. J. 427. 





,_ CALCUTTA HIGH COURT. 
| CRIMINAL, Revision No. 791 or 1917, 
August 10, 1917. 
i Present: — Mr, Justice Chitty and 

~ Mr. Justice Richardson. 

GAGAN CHAND NASKAR— l 

lsr Pagty—- PETITIONER 
VETSUS 

PE ARY MOHAN NASKAR AND orHeas— 

ee 9ND Party—Oppos:Ta P .RTY. ! 

Criminal Procedure Code (Act V of 1898), s. 145— 
Order declaring possession ef morc lands than claimed— 
Jurisdietion—Revision—Error in — order —Magiístrate, 
power of, to correct error. 

In a proceeding under section 145, Criminal Pro- 
cedure Code, eight out of eleven persons forming 
the second party filed written statements claiming 
possession of a portion of the lands in lispute, bnt. 
tho Magistrate in his final order ieolared the posses. 
Y of ‘the whole of the lands to be with the second 


P 


Padi Hla, that tho dsfeot in. the Magistrate S order was 
not a question of jurisdiction, bat. that the case 
should go back tothe Magistrite to sae whether in ; 
faob any error had been committed and that, if socom. 
paitted, ib was for him to-cozrestit, [p. 124, soll} 
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FACTS material to this report. are briefly 
as- follows :—The lands in dispute cousist- 
ing of 237 bighas and 14. kottahs belonged 
to one Nabinkali Dasi; who let out the said 
lands to five persons. In 1319 she pur- 
chased their interests in execution of. a 
rent decree and served notices. on the 
under-íenants under section 167, Bengal 
Tenancy Act. In 1321, Nabinkali made a 
fresh settlement with the present petitioner 
in respect of the entire plot of 237 bighas 
14 kottahs, who again sub-let thbm to undor- 
tenants. On theformer under-tenantsdisputing 
the possession of the lands proceedings under 
section 145 of the ‘Code of Criminal Procedure 
were drawn up against them. Oat of -the 
eleven men of the.second party only eight put 
in written statements claiming possession 
of.the respective parcels of land as held 
by. them, which amounted to 172 bighas and 
6, kotiahs -only.. The Magistrate, however; 
passed orders declaring. the possession of the 
whole 237. bigkasin favour of the second party. 

Babu Manmatha Nath Mukeriee (with him 
Babu . Manomohun Banerjee), for the 
Petitioner, contended that the Magis- - 
trate ought not to have passed the order 
In respect of the entire plot disregarding 
the written statements of the opposite 
party. The Magistrate ought to have taken 
into account the fact as set forth in his 
order that the’ present petitioner “was 
able to prevail upon the tenants under 
the former’ settlement to come under him.” 
This alone was sufficient for the Magistrate's 
consideration that the order should not 
extend ‘beyond the area’ ‘actually: ‘claimed 
by the opposite party. It was a pure 
of arithmetical calculation. Refers 
to Mon Mohan Ghose v ` Rajendra | Coo mam 
Ghosh (V). — ye EH CT | 

- Babu Amarendra Nath: Bos (with him Babu 


- Pankaj Kumar Ganguly), for the Opposite 


Party, contended: that- àll -tho names of the 
second party were not included in:th8 petition 
and that at any rate the” order was one 
which should not ba interfered with? ‘in 
revision. . 

JUDGMENT. —In this ease no akin 
of jurisdistion arises but ib wou d appear 
that the Magistrato has mids a slip in 
declaring. the. possession: of tha -who 21$ 
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beghas, i.e. three cheks, to be with the 
second party. The second ‘party consisted 
of ll persons, 8 of whom filed written 
statements. From those written statements 
it would appear that they. claimed 172 
bighas 6 kanals 2 chatiaks between them, 
each tenant giving the boundaries of the 
area which he held. It also appears from 
the learned Magistrate’s order that, although 
the proceedings commenced with regard to 
the whole 2373 bighas, Gaganchand Naskar 
had won over some of the old tenants to his 
side and they had executed new kabuliyats 
in his favour. As to the precise area 
covered by those kabuleyats there is nothing 
before us to 
that the second party were in possession 
not of the whole 237% bighas, but of 172 
odd bighas as shown in their various written 
statements. We think that the case should 
go back to the learned Magistrate to see 
if this error was, in fact, made; and if it 
was for him to correct it. 

Let the record be sent down without 
delay. . 

Case sent back. 


MADRAS HIGH COURT. 

Crimtnat Revision Cases Nos. 9 AND 12 

or 1917. : 
(CRIMINAL Revision Petitions Nos. 7 AND 9 
or 1917.) 
July 27, 1917. 7 
Present:— Justice Sir William Ayling, Kr., 
, and Mr. Justice Sadasiva Aiyar. 
Inre RANGADU—AcocsEpn— PETITIONER 1N 
CRIMINAL Revision Case No. 9 or 1917. 
In re THORALINGAM—AccuseED— 
PETITIONER IN CRIMINALREVISION CASE 
i No. 12 or1917. 

Madras Forest Act (V of 1882), ss. 20, 32— Right 
of free grazing, whether affected by s. ?6 — Legislature, 
delegation of authority by, to executive officer, to frame 
and enforce rules under Act, validity of. 

The language of section 26 of tho Madras Forost 
Act and the rules framed thereunder mako it clear 
that a right of free grazing vested in the tenants 
of a village prior to the ‘extension to that village 
of section 26 is not affected by the Government 
Notifications under the Act. [p. 725, col. 1.] 
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. The second clause of section 26 of the Madras 
Forest Act and the rules framed thereunder are 
perfectly legal and valid. [p. 726, col. 2.] 

Per Ayling, J —It is competent to the Legislature 
to authorise an executive officer to frame rules 
under an Act and to apply at his discretion the 
penalty prescribed by the Legislature for breach of 
those rules. (p. 725, col. 2.] 

Per Sadasiva Aiyar, J.— By the last sentence of 
section 26 of the Madras Forest Act the Legislature 
really meant to conditionally prescribe the penalty 
for the breach of the rules made’ by thé Govern- 
ment as regards matters mentioned in section 26, 
clauses (a) to (h', subject to the Governor-in- 
Council embodying in any rule or rules the same 
penalties for acts done in a particular area which 
acts and which areas were also in the contemplation 
of the Legislature. [p. 729, col. 1.] 


Petitions under séotions 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
judgment of. the Court of the Joint Magis- 
trate of Tiruputhur, in Criminal Appeals 
Nos. 27 and 28 of 1916, preferred against 
the judgment'of the Court of the 2nd class 
Magistrate of Kappan’ Taluq, in Calendar 
Cases Nos. 36 and 42 of 1916 respectively. 

Mr. ©. Padmanabha  Acyangar, for the 
Petitioners. 

The Pablic Prosecutor, for the Government. 

a ORDER. ` 

In Cat. R.C. No. 9 or 1917. 

Ayung J.— Petitioner was convicted of 
illicit grazing, of oattle in an unreserved 
forest in the Kangundi zemzndarí. In 1912, 
on the zemindar's application under section 
$2 of the Madras Forest Act, section 26 
of the same was extended td the said 
zemindart and rules were made by Govern- 
ment under the latter section to regulate 
grazing, felling of timber, collection of 
forest produce, etc. vide Exhibit A. It 
is not disputed that petitioner grazed his 
goats without permit contrary to the above 
rules, Nos. 5 and 8: but it has throughout 
the proceedings been contended that he. did 
so in the exercise of a mamul right of 
free grazing, to which both section 26 and 
all rules thereunder are subject. 


The case in fact turns solely on the 
existence or non-existence of this right: 
and the Joint Magistrate’s judgment ap- 
pears to me to be defective in that it 
contains no discussion, nor indicates Any 
appreciation of the evidence on the point. 
He merely remarks that the “host of 
defence witnesses have not succeeded in 
establishing the mamul right ot free 
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‘Brazing or adduced any evidence of value 
to appellant;' but that is all and it is 
not the way 
wide general importance should be treated. 
From the concluding sentence of paragraph 
'8 of the judgment it would even seem 
that the Magistrate has taken dn erroneous 
view ‘of what the accused had to prove. 
He says, "it is not clear that such a right 
ever existed, but it is apparent that no 
such right exists now.” 

I ean only interpret this as meaning 
that it is useless to prove the existence of 
such right before the applioation of section 
26 of the Act in 1912, unless its continued 
subsequent existence is also proved. 

Now it is made perfectly clear, both 
by section 26 itself aud by the rules 
contained in Exhibit A, that if the right 
of free grazing was vested in the villagers 
prior to 1912, as contended by the defence, 
that right remained unaffected by the 
Government Notifications, and it is not 
E how it was otherwise terminat- 
e 

The existence of the right of free graz- 
ing prior to 1912 is, therefore, the crux of 
the whole case: and the appeal must be 
remanded that it may receive adequate con- 
sideration. On this ground, I would set 
aside the order of the Joint Magistrate 
and remand the appeal for disposal accord- 
ing to law, At the same time in view of 
the importance of the case, I would 
transfer it for disposal to tbe file of the 
Distriet Magistrate of North Arcot. 

Another argument, was put forward on 
petitioner’s behalf, ‘which I am unable to 
accept. It was contended that the convic- 
tion must in any case be set aside because 
the 2nd paragraph of section 26 of the 
Forest Act, 
Council to prescribe penalties for infringe- 
ment of the rules made by him, was 
itself ultra vires and illegal: and hence the 
penal rule in Exhibit A (No. 11) has 
no effect. The 
support of this somewhat startling pro- 
position ia that of the majority of the 
Full Bench in Empress v. Burah and Book 
Singh (1). This decision was reversed on 


(1) 8 C. 63 (F. B.); 1 0. L. R. 161; 1 Ind. Dec. (x. 8.) 
632. 


in which a contention of. 


empowering the Governor.in-, 


sole authority quoted in 
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appeal by their Lordships of the Privy 
Council, to whose judgment reported as 
Empress v. Burah (2) we must look for an 
authoritative exposition of the law as to 
the validity of conditional legislation. I 
ean find nothing in this judgment helpful 
to the petitioner. The learned Vakil for 
petitioner admits that it would be legal 
for the Legislature to itself preseribe uncon- 
ditionally the penalty for breach of rules 
to be made by the Governor-in-Council at 
his discretion. I fail to see why it is less 
competent to the Legislature to leave the ` 
application of the penal rules also to the disore- 
tion of the same authority. As their Lord- 
ships of the Privy Council say (page 182): 

“Where plenary powers of legislation exist 
as to particular subjects, whether in an 
Imperial or in a Provincial Legislature, 
they may (in their Lordships’ judgment) 
be well exercised, either absolutely or 
conditionally. Legislation, conditional on 
the use of particnlat powers or on the 
exercise of a limited discretion, entrusted 
by the Legislature to persons in whom it 
places confidence, is no uncommon thing; 
and in many circumstances, it may be 
highly convenient. The British Statute 
Book abounds with examples of it; and 
it cannot be supposed that the Imperial 
Parliament did not, when constituting the 
Indian Legislature, contemplate this kind of 
conditional legislation as within the scope 
of the legislative powers which it from 
time to time conferred. It certainly used 
no words to exclude it.” I must, therefore, 
hold that the second clause of section 26, 
and the rules framed thereunder, are per- 
fectly legal and valid: and this contention 
of petitioner should, in my opinion, be 
rejected. 

In Onr. R. C. No. 12 or 1917. 

This case is precisely similar to Criminal 
Revision Case No. 9 of: 19!7, and al. 
thongh the Joint Magistrate has written 
a separate judgment, this indicates no 
more proper or adequate consideration of 
the evidence as to the mamul right of 
free grazing claimed by petitioner than 
does the judgment in the last mentioned 
case. 

(2) 4 C. 172; 5 I. A. 178; 3 C. L. R. 197; 3 Sar. P. C 
J. 834; 3 Suth. P. C. J, 556; 2 Ind. Jur. 618; 2 Snome 
L. R. 63; 2 Inu. Deo. (x. 8.) 110. 
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I' would, therefore, set aside the Joint 

Magistrate’s order dismissing the appeal.and 
remand the latter: for disposal transferring 
it to the file.of the District: Magistrate. 
* Sapastva Alyn, J.— The. preliminary ques- 
tión in these cases is. whether. the provision 
enacted.almost at the end of section 26 of the 
Madras Forest Aot (V of 1882), which em- 
powers the Governor-in-Council not only. to 
make rules classified as (a) to (A) in the for. 
mer.parb of the .secbion but also to “pres- 
oribe. by such..rules, as penalties „for the 
: infringement thereof, imprisonment for a 
term wbich may extend. to. one month, or 
fine which may extend to Hs. 200 or both”, 
is within the competency of .the Indian 
Legislature or whether that provision is 
‘ultra vires, 

The: phrase “Governor-in- Council i in sec- 
tion -26 ‘admittedly means Governor „and 
the : Executive .Members ‘of his Council; 
(see paragraphs 4.and 6 of the Govern- 
ment of India Act as to the distinction 
between the Governor-General and his 
Executive Council on the one. hand and 
between the Governor-General and .his 
Legislative Council on -the other). The 
Governor and his -Executive Council. have 
accordingly made a certain rule under 
sections 26 and 32. of the,.Forest Act 
(read together), which rule: (see rule. 5 
in Exhibit A) applies to the grazing of 
eattle in an unreserved forest. of the Kan- 

gundi zeméndari, and. a further rule (rule 
11 in Exhibit A) by which such act, of 
grazing in contravention of rule.5 is 
made punishable with ‘imprisonment upto 
caa month or a fine upto Rs. 200 or both. 
In F. W. Biddle v. Tarranychurn Bonnerjea (3) 
decided in 1850 [see pages 513 of the Indian 
Decisions (old series), Vol. II, reprinted by 
the Law Printing House; Madras] it is said: 
“A: delegation to commissiorers of. . . . 
framing rules. . . . to compel discovery 
by. modes not defined, and subject fo penalties 
of their imposition, appears prima faeie to 
be an:-excess of Legislature, as a delegation 
of what is virtually legislative power: and 
the provision that such rules should be 
approved after they are framed, by the 
Governor of Bengal, and the Governor- 
Geperal in Council, if . understood of them 


(3) (1850) 2 Ind, Dec. (o. s.) 603; 1 Taylor & 
Bell 391. 
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in.. their 
not remove the 


executive character, would 
illegality.” In. Empress 


.v. Burah and Book: Singh (1). the ques- 


tions for disposal. were,.(1) whether~ the 
Governor General in. Council had power 
to delegate “his legislative functions to. the 
Lieutenant Governor of Bengal (an Executive 
Officer), and (2) whether the provision in 
section 9 of Act XXII of 1869, called-the 
Garo Hills Act, empowering the Lieutenant- 
Governor to extend all or. any of. the 
provisions of the Act to the Cossyah 
‘and. Jynteeah Hills, was a delegation. of 
legislative functions to. the Lieutenant- 
Seven Judges: con- 
sidered the question and four.of them held 
that the Governor-General had no power 
to delegate his legislative functions to the 
‘Lieutenant-Governor of Bengal three held 
that he had such power. Markby, J., who 
wrote “the leading judgment of the majority 
says at page 91: “But when a- Legisla- 


Jive Council was constituted in India distinct 


from the Executive Council with power to 
make laws at meetings held for the pur- 
pose, I think it was clearly . intended to 


restrict the Legislative Council to the 
exercise of functions which are’ pro- 
perly. legislative, that is, -to the 


making of laws which (to use Blackstone’s 


‘expression) are rules of action prescribed 


by a superior to “an inferior, or of laws 
made in furtherance .of these. rules.: . 
. « «+ The Indian Legislative Council 
cannot, in my.opinion, do. all that Parliament 
ean do, even where there is no express .pro- 
hibition. The powers concentrated in. Par- 


. liament are in India divided between the 


Executive and the . Legislative Councils, 
. The Legislative Council has 
the power of making lawsonly. . 
There is no legal impediment to Parliament 
taking upon itself. executive functions, and 
the executiye authorities are all responsible 
to Parliament for the way.in which they 
exercise their executive - powera. Indeed, 
to some, extent, Parliament does -exercise 
purely executive functions, as, for. example, 
when itfixss the amount of the naval:.and 
military forces, or appropriates the public 
revenues. The difference in India is this. 
That the Executive Council and the Legis- 
lative Council are two co-ordinate and in- 
dependent bodies, each having its own sepa- 
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rate fonctions with which .the other cannot 
legally interfere., For these.reasons, I. think 
that. the Legislative Council, whn it merely 
grants permassian-to angther person to legislate, 
does not make a law within the.- mean- 
ing of the Act from which it derives its 
authority Then at page 95 he says: 
“These: Acts of Parliament nowhere confer 
any express power upon the Indian Legis. 
latura. to change the’ machinery of ‘legis. 
lature in Indis., oona The 
existence of the Legislative Council secures 
publicity and deliberation: in regard to the 
legislative action of Government." Then 
at page 96: “The laws must now be made 
publicly and with deliberation.. I do not 
think this provision either. worthless or un- 
important, and its worth and importance is 
greatly increased by the fact that it is the 
only .protestion which exists in this country 
against hasty or arbitrary legislation. . . 
. e 5 « I think this protection was pro- 
vided by Parliament for the people of India, 
and that it is only under the express author- 
ity of Parliament itself that they can be 
deprived of it." ` "The delegation of a power 
to abolish all the existing ‘Courts of Justice 
in à large district, and to substitute such new 
ones as the delegatus may deem advisable”, 
was (in'the' opinion of Markby, J., at page 
104) zdelegation of an authority by a 
Legislative Council to an Executive Officer 
and was ultra vires of the Indian Legislature. 
Then the learned Judge says: “there™ may 
be a difficulty in some eases in 
whether thé Act’ amounts to a transfer of 
legislative power. There would be precisely 
. the same difficulty in drawing an exact 
line between the functions of the Legislative 
and the functions of tle Executive Council— 
between the powers which Judges possess 
to "make rules'of procedure, and the power 
they do not possess to make rules of sub- 
stantive law. But this does not prove that 
thesa distinctions do not exist or that they 
are not to be observed................... ul 
say with confidence that this Court (the 
only one of which I havea right to speak) 
las always shown the greatest care and 
sircumspection’ in ` questioning the validity 
of Acts passed by the Indian Legislature." 
Thé majority of the learned Judges, having 
Held that the Governor-General’ in Council 
eould not delegate their functions of legisla- 
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tion by any form of enactment to the Lieute- 
nant Governor of Bengal, further held 
that the provisions: of section 9 of the Garo 
Hille Act empowering the Lieutenant-Gov- 
ernor- from time to time, by notification in the 
Calcutta Gazette, to extend all or any of the 
provisions contained in the other spotiona 
of the - Act to other specified territorial 
areas was-a delegation of legislative powers 
to the Lieutenant-Governor of Bengal and, 
therefore, ultra vires. This case in Empress 
v. Burah and Book Singh (1) went up to 
the Privy Council and the judgment of 
their Lordships of the Privy Council is re- 
ported as Hmpress v. Burah ^ (2). 
Their Lordships do not, as Y understand, 
dispute the soundness of the general 
rule laid down by the majority of 
the Calcutta Judges that the Indian Legisla- 
ture cannot delegate the functions of legis- 
lation to an executive authority by any 
enactment. At page 180 their Lordships 
say: The Indian Legislature has powers 
expressly limited by the Act of the Imperial 
Parliament which created it, and it can, of 
course, do nothing beyond the limits which 
circumseribe these powers.” At page 181 
,they say: ‘Their Lordships agree that the 
Governor-Generul in Council could not, by 
any form of enactment, create in India, and 
arm with general legislative authority, a new 
legislative power, rot created or authorized 
by the -Councils Act.” But their Lordships 
proceed to point ont that when the Governor- 
General and his Legislative Council have 
first "determined, in the due and ordinary 
course of legislation, to remove a particular 
district from the jurisdiction of the ordinary 
Courts and offices, and to place it under new 
Courts and offices to be appointed by, and 
responsible to, the Lieutenant-Governor of 
Bengal leaving it to the Lientenant-Governor 
to say at what time that change shall take 
place and also enabling him not to make 
what laws he pleases for that or any other 
district, but to apply by public uotifica- 
tion to that distrios any law, or part of a 
law, which either already was, or from time 
to time might be, in force, by proper legis- 
lative authority, ‘in the other territories sub. 
ject to his Govern ment," the Legislature is not 
acting ultra 07'S... . ey sac cee ee The proper 
Legislature has oxercised its judgment as to 
place, person, laws, powers; and the result 
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of that judgment- has been to legislate condi- 
tionally as to all these &hings....... Legislation, 
conditional on the use of particular powers or 
ou the exercise of a limited discretion, entrust- 
ed by the Legislature to persons in «whom it 
places, confidence," is nat "ultra vires of the 
Indian Legislature, and “when the conditions 
are fulfilled, the legislation becomes absolute." 
Their Lordships held that, by section 9 of 
the-Garo Hills Act, the Legislature had 
legislated | conditionally in, regard to the 
areas to ba brought under. the:.Act other 
than the Garo Hills and that section: 9 
giving discretion to the Lieutenant-Governor 
to. exercise it as to the ‘particular areas to 
be so brought from time to time within: it 
was not ultra vires. 


- In the present case, the question for con- 
sideration is whether the discretion given by 
section 26 of the Forest Act to the Governor- 
ih-Counoil to make rules “to prescribe as 
penalties for the infringement òf” other rules 
(also to be made by the Governor's Exe- 
cutive Council) imprisonment or fine, is 
merely a diseretion as to the time and 
the manner of carrying into effect the pro- 
visions which, the Legislature had already 
determined, shall take effect in certain 
areas, or whether the discretion granted was a 
discretion, firstly, to legislate for those areas 
and, secondly, to determine the times and the 
portions of the areas when and where that 
législation shall take effect. 

I must admit ‘that I was very much 
impressed at the hearing: by the able argu- 
ment advanced: by Mr. C. Padmanabha 
` Aiyangar for the petitioners in these cases. 
He argued that the language of the last 
sentence in section 26 of. the Act gives 
the. discretion to the Executive Council to 
embark on new legislation. Section 21 of 
the. same Act-enacts that a person’ who 
does any act prohibited: by section 21: shall 
be' punished: with imprisonment which may 
extend to six months or a fine which may 
extend to Rs. 500. On the other’ hand, 
section 26 now in question leaves it to 
the discretion of the Governorin Counoil: 

“to make rules prescribing penalties ” of 
imprisonment or fine or both upto a certain 
extent:-.Í. think it- cannot be denied that 
the language.of the last clause of sectión 
26 is ambiguous and that the Legial:ture 
would have done well if it had indicated 
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clearly that the Legislature itself prescribed 
conditionally the penalties of imprisonment 
or fine or both for the infringement of 
the rules, which ‘may be prescribed by the 
Governor-in-Couneii for certain Acts.: Can 
a discretion to ‘make rules to préseríbe 
penalties” be: treated as merely a discretion 
to settle the time .and place. for the com: 
ing into operation of penalties already 
prescribed conditionally. by. the Legislature? 
L think ib is a fair. argument thatthe 
Legislature has left to the Executive Council 
the power: to ereate new: offences out of 
particular acts. done in particular .areas, 
and not that the: Legislature conditionally 
created the new offences for defined areas 
and merely left it to the discretion 
of the Executive Council to notify: at what 
times and in what particular areas the pro- 
visions creating such offences shall come into 
SBAIAMOES 


: In the Privy , Council case in Empress 
v. Burah (2) the particular areas to which 
(or to the portions of which) the -Lieu- 
tenant-Governor was given the power to 
extend the „provisions already framed by 
the Legislature were made definite, where- 
as in the Madras Forest ‘Act (section 82) 
the land tè which the Government may 
apply thé provisions of the Act is “any 
land" to -which the owner thereof might 
théreafter wish the Act to be extended by 
Government. To vest the Gévernment 
with the discretion to prescribe or not to 
prescribe penalties for acts.don in indg- 
finite tracts ‘seems perilously. near, to the 
giving of a dissretion to the Executive 
Government to treat an act as an “offence 
or not an offence; and so to give iba power 
of indeperident legislation. There is, dari 
the principle enunciated by Markby, J sy that 

“the greatest care and circumspection should 
be shown in questioning the validity of Ata 
passed by the Indian Legislature." It is, 
also, not uheommon to find very loose and 
slipshod' language used in Indian. Acts. 
Again, their Lordships of the Privy 
Council [sée Empress v. Burah (2)] seem to 
deprecàte | the ‘restriction of the powers 
of the Indian Legislature, unless those 
powers, are expressly conditioned or restricted 
(“ih which’ category would, of course, be 
included any Act of the İmperiäl Parlia. 
ment at variance with it.") I have, there. 


i 
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fore, though not without much hesitation, 
found it possible to hold that, by the 
last sentence of section 26, the Legislature 
really meant to zíself conditionally prestribe 
the penalty for the breach of the rules 
made by the Government as regards matters 
mentioned in ‘section 26, clauses (a) to (A), 
subject to the Governor-in-Council embody- 
ing in any rule or rules the same penalties 
for acts done in a particular ‘area which 
acts and which. areas‘ wére also in the 
contemplation: of ‘the Legislature. I might 
in conclusion state that I am glad that 
I have not had the misfortune to differ on 
this point from the concliasions of my 
learned brother, as I was first very much 
afraid that I might be obliged to so differ. 

In the result, [ agree with the orders pro- 
posed by my learned brother. 

Petition allowed; Case sent back. 
V. R.P. 
CALCUTTA HIGH COURT. 
tCrrminaL Revision No. 774 or 1916. 
September 13, 19106. 
+ Present:—Mr. Justice Chaudhuri and 
Mr. Justice Newbould. p 
SAHARULLA CHOWDHURY AND OTHERS 
"oc : — PETITIONERS 
versus 


; KENDUA SANTHAL--Opposite PARTY. 
Warrants issued for arrest of absconders, subsequently 

vecalled—District Magistrate, power of, to re-issue 
warrants—Purther enquiry. 4 

"Warrants were issued for the arrest of several 
accused ina case of rioting Some of the accused 
were: arrested and convicted, and the rest absconded. 
After the conviction had been upheld by the Sessions 
Judge, the Trial Magistrate ordered the recall of 
the warrants issued for the arrest of the absconders. 
On the application of the complainant the District 
Magistrate directed the re-issue of the warrants: 

. Held, that the procedure adopted by the District 
Magistrate was wrong, that the course open to him 
was to order a further enquiry, and after he had 
made such an orderhe might have proceeded as 
the circamstances of the case justified; but that with- 
out taking any such steps, by simply ordering the 
re-isguing of the warrants he exceeded his authority. 
C" Guru Charan Aich, In the matter of the petition of, 
1 C. W. N. 650, relied upon. 


Criminalrevision against the order of the 
District Magistrate, Dinajpur, dated the 
95th May - 1916, setting aside the order 
passed by the Deputy Magistrate of that place, 
dated the 15th May 1916. 

FACTS.—Warrants for the arrest of 
several accnsed persons charged with rioting 
with the common object of beating the com- 
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plainant were issued by a Deputy Magistratè 
of the ist Class. Some of the aċcused were 


arrested and convicted by the Deputy 
Magistrate and their conviction waa 
upheld, on appeal, by thé Sessious Judge. 


Thereafter the Deputy Magistrate recorded 
an order to the effect that the absconders 
(petitioners) were not required and that the 
warrants should be recalled. Pe 

The complainant then moved the District 
Magistrate who set aside the order df the 
Deputy Magistrate, and without ordering 
any further.enquiry directed the re-issue of 
the warrants. 

Against this order the petitioners moved 
the High Court and obtained this Rule 
., Mr. Gregory and Babu Ashitaranjan Ghose 
for the Petitioners. 

Babu Manindra Nath Banerjee, for the Crown. 

JUDGMENT.—-We think that this Rule 
must be made absolute. The procedure 
adopted by the Magistrate was wrong. 
Authority in support of this proposition is to 
be found in Guru Charan Aich In the matter 
of the petition of (1). It appears to us. that 
the course open to the Magistrate was 
to order a further enquiry; and, after he 
had made such an order, he might have pro- 
ceeded as the circumstances of the case justifi- 
ed. Bat, without taking any such steps, by 
simply ordering the re-issuing of the warrants, 
he exceeded his authority. The bail bonds 
of the petitioners who are out on bail will be 
discharged. 


; ` Rule made absolute. 
(1) 1 C. W. N. 650, 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT.. 
OniuINAL Revision No. 82-B or 1917. 
Oetober 4, 1917. . 
Present, —Mr. Mittra, A. J. C. 

ZUMBERLAL AND ANOTHER—APPLICANTS 
, versus P , 

. . Musammat MALUBI AND ANOTHER — 

x NON-APPLIOANTS. . 

Penal Code (Act. XLV of 1860), s. 467—Forgery-- 
Criminal Procedure Code (Act V of 1898), s.,195 (c) 
—Sanction to prosecute — Mortgage-deed, suit based 
'0w— Deed not produced in Court—Sanction, necessity of. 

The applicant was prosecuted. for. forgery in 
respect, of a mortgage-deed alleged to have been 
executed by the non-applicants. Previously to this 
the applicant had instituted a Civil’ suit against 
the non-applicants and others on the basis of the 
mortgage-deed. As the execution of the deedwwas 
denied before the Sub-Registrar, he refused to 
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»egister it, and it was, thereforo, lying with the Sub- 
Registrar who was ordered to produce it in the 
:Civil Court, but the order was not complied with and 
the deed was not before the Civil Court, when the 
‘Sub-Divisional Magistrate took cognisance of the 
‘offence under section 467, Indian Penal Code: 

Held, (1) that? the document though not actually 
_produced i in the- Civil Court was under the control of 
.the Court and section 195, clause (c), of the Criminal 
Procedure Code applied to the case; [p. 731, ool. 1.] 

“ (2) that the Sub-Divisional Magistrate could not, 
theroforo, take éognisance of the offence unless tho 
Givil Court-had granted sanction under.section 195, 
clause (c), Criminal, Procedure Code, for the pro- 
secution of the applicant under section 467 of the 
Penal Code. [p 731, dol. 1.] 

Lalta Prosad v. Emperor, lY Ind. Cas. 799; 34 A. 
“654; 10 A. L. J. 291; 13 Cr. L. J. 863, disapproved. 

Bhawani Das v. Emperor, 35 Ind. Cas. 161; 38 A. 
169: 14 A. L. J. 74; 17 Cr. L. J. 289, followed. 

The object of section 195, Criminal Procedure 
Code, is to prevent litigants being harassed by 
criminal proceedings against them when the subject- 
matter in the contemplated criminal, proceedings has 
been enquired into oris about to be enquired into, 

te. 781, col. 1] 


Criminal reyision of the order; dated 6th 
August 1917, rejecting the application of 
the applicant not to proceed against him 
under section 195 (c) of the Criminal Procedure 
Code, of the Sub-Divisional Magistrate, 
Ellichpur, in Criminal Case No. 24 of 1917. 


Mr, J. U. Ghosh, for the Applicant. 
--Mr. M. Gupta, for the Complainant. 
The Hom ble Mr. G. P. Dick, for the Crown. 
- JUDGMENT.—The pointéfor decision in 
this oase is whether the -mortgage deed, ‘in 
‘respect of which a case for forgery is pending 
against the applicant, is a document which 
comes within the purview of section 195 of 
the Criminal Procedure Code. The case for 
the prosecution is that the mortgage-deed 
bearing the date 19th October 1916 is a 
forged document so far as execution by the 
female executant is concerned.’ It was 
presented for registration on the 21st Octo- 
ber and upon denial of its execution by the 
non-applicant -Musammat Malobi, registra- 
tion was refused. On the 22nd December 
` last the applicant instituted suit No. 162 of 
1916 in the Court of the Subordinate Judge, 
-Ellichpur. The suit is one for refund, after 
.Cancellation of the mortgage-deed, of 
Rs. 3,000 said to have been paid to a per- 
gon who bad a mortgage decree against the 
‘estate of ‘the ‘defendants. The plaintiff’s 
case is that this payment was made in pur- 
guance of anagreement with the defendants, 
who executed the mortgage-deed but re- 
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Fused to complete. it by registration, He 
glko claims to be entitled to be ‘subrogated 
to. the rights of the, mortgagee inasmuch. as 
he made tke payment in pursuance of an 
agreement with the defendants. In the 
plaint this mortgage-deed is mentioned but 
as it was with the Sub-Registrar at the 
time, it could not be produced by the plaint- 
iff., In the list ‘of documents upon which 
the plaintiff relies he has mentioned this. 88 
one. He has made an application to .the 
Sabordinate Judge for un order for the 
production of this document, On the 27th 
Mareh the Subordinate Judge, finding the 
ordered 
the Sub-Registrar - to produceiit on the date 
of the next hearing, 5. e, 3rd May 1917. 
The Sub-Divisional Magistrate of Ellich pur 
was approached by the Circle Inspector and 
an énquiry was made with. respect to this 
document. It was, however, not till the 14th 
May that the Sub. Divisional Magistrate took 
cognisance of the offence. It is Buggested 
on behalf of the applicant that the Police 
mancuvred, and prevented the production 
of the mortgage-deed in the Civil Court on 
the 2rd May as ordered. "The present ap- 
plication for revision is based on the: ground 
that the Magistrate had no jurisdiction to 
, take cognisanee of the offence on the l4th 
“May, inasmuch as sanction of the Suhordi- 
nate Judge was necessary under section 195, 
clanse (c). That section runs as follows:;— 
“No Court shall take cognisiince of. any 
offense described in section 463........(of 
thé Indian Penal Code) when such ‘offence 
has been committed by a party to any pro- 
ceeding...exeept with the previous sanction.. 
of such Court.” The argument on behalf òf 
the Crown is that the document was not 
produced before the -Court and, therefore, 
the.section does not apply to the | case. 16 
is also argued that inasmuch as “the offence 
of forgery was committed before. ita produc- 
tion and before the institution of tħe suit 
the section does not apply. In support òf 
this last proposition ` reliance is placed on a 
judgment of Sir George Knox in Lalta Prosad 
v. Emperor (1), in which itis laid down 
that so long as the prosecution is confined 
to offences connected with a document com- 
‘mitted prior to its production in Court, „such 


prosecution is within the law and Mod 
(1) 17 Ind. Cas. 799; 34 4 654; IQ A. L 4 
48 Cr. L. J. 869, s ` 


, $ $ E LE f ie 


Vai. Xu] : 
SBAHU v, HMPEROR, 


n^ sanction. With' gréat respect I am 
unable to agree with this view of the law. 
It places a narrow constraction upon section 
195 not required -by the language of the 
Statute, a construction which has not 
been adopted, so far as I know, by the 
other High Courts and has been subse- 
quently disapproved by Tudball and Piggott, 
JJ, in. Bhawani Das v. Emperor (2). To 
adopt this construction would be to limit 
the application of section 195, clause (o), 
regarding forgery.to the very rare class of 
cases -where:à documentis tampered with 
- after its production in Court, An examina- 
tion of clause (b) shows that certain offences 
though not committed in any proceeding 
but committed in relation to any proceeding 
require the sanction of a Court. The word- 
ing of clause (c) is wide enough to cover the 
pase of an offence committed in relation to 
any proceeding beforea Court. I am, there 
fore, unable to accept this yiew of the law. 
I, now, come to .consider whether the 
applicant is entitled to the protection given 
by sub-clause (c) of sestion 195 in respect 
of & document produced in Court. In the 
Civil suit he applied for the produstion of 
the document, he was entitled to its custody; 
it happened to be at that time with the Sub- 
Registrar. [le satisfied the Court that the 
document was required for. the purpose of the 
Civil suit; he obtained an order of the 
Court for its production on the Zrd May. 
The document came under the control of the 
Court and it could no longer be at the option 
of the plaintiff to produce it or not. In 
fact hedid all he could to produce the docu- 
ment. The maxim lez non cogit ad im- 
mossibilias, therefore, applies. . It would be 
also consistent with sound principle to hold 
that. non-compliance with or disobedience 
of an order ofa Court of competent juris- 
diction cannot deprive the applicant of the 
protection given by the Statute. 
. L understand the object of section 195 is 
to prevent litigants being harassed by ori- 
minal proceedings against them when the 
Subject-matter in the contemplated criminal 
proceedings has been enquired into or. is 
about to be enquired into by a competent 
‘Fribunal, Iam not, therefore, prepared to 
‘put a narrow interpretation on a section of 
this character. I hold that the Sub-Divi- 


, (2) 85 Ind. Cas, 161; 38 A. 169; 14 A. T. J, 74; 17 
Cr. L. J. 289. 
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sional Magistrate had no jurisdiction to take 
cognisance. of the offence of forgery against 
the applicant. The proceedings are, there- 
fore, quashed.- It will be open to the Circle 
Inspector to apply to the Civil Court after 
the termination of the proceedings for sanc- 
tion, if he is so advised. 
. Application allowed, 


SIND JUDIOIAL COMMISSIONER'S 
COURT. | 
CRIMINAL ÅPREAL AGAINST ACQUITTAL No. 23/2 
l or 1917. 
: May 11, 1917. 
Present;—Mr. Pratt, J. C., and 
Mr. Hayward, A. J. C. 
EMPEROR —APPELLANT 
versus 

SHAHU Walad MEHARAB-——OrronENT. 

Penal Qode \Act XLV of 1860), 8. 304 A — Husband, 
right of, to absolute enjoyment of wife's person—Causing 
death by sexual intercourseavith child wife—Offence. 

' Under no system of law prevalent in India has a 
husband an absolute right to enjoy the person of his 
wife without regard to the question of lier personal 
safety. [p. 732, col. 1.] 

Accused had sexual intercourse with his child 
wife above the age of 12 years but who had not yet 
attained puberty, and thereby caused her death: 

Held, that he was guilty of an offence of causing 
death by arash or negligent act, punishable under 
section 304 A ‘of the Penal Code. [p. 782, col. 1.] 
` Criminal: appeal against acquittal order 
passed by the Sessions Judge, Sukkur. 
` Mr. E. Raymond, Publis Prosecutor for 
Sind, for the Crown. 

JUDGMENT.—This is an appeal by the 
Government of Bombay in the case of the 
accused Shahu, son of Meharab, who has been 
acquitted by the Sessions Judge of Larkana 
ön charges under sections 376 and 304 A, 
Indian Penal Code. 

‘The accused admits that he had sexual 
intercourse with his child wife, and the 
medical evidence makes it clear that the girl 
had not attained puberty and that the aot 
of intercourse was the cause of her death, 

The Sessions Judge acquitted the accused 
on the charge of rape, on the ground that 
it is not proved that the girl was under 
12 years of age. The Sessions Judge has 
come to this conclusion merely on the 
eonsideration of the number of teeth that 
the girl had. But the  Sub.Assistant 
Surgeon, has correctly said that the teeth 
are by no means the best criterion of 
age, and we think the Sessions Judge has 
not given sufficient weight to the fact that 
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the girl had not attained puberty. However, 
as the evidence as to when the girl was 
born is: diserepant we shall not disturb that 
finding of the Sessions Judge as. to the age of 
the girl, and, therefore, his conclusion that 
the accused is not guilty of rape must stand. 

But we can find no justification for the ac- 
quittal ‘of the accused on the charge under 
section 304A, Indian Penal Code. The case 
is very similar to that of Queen- Empress v. 
Hurree Mohun Mythee (1). In that case 
Wilson, J., observed: “Under no system of 
law with which Courts have had to do in this 
country, whether Hindu or: Muhammadan, 
or that framed under British Rule, has it ever 
been the law that a husband has the absolute 
right to enjoy the person of his wife without 
regard to the question of safety to her." 

If the accused knew that intersourse with 

his child wife was likely to cause her death, 
he would be guilty of culpable homicide. 
* That knowledge is not imputed to him by 
the prosecution, but what is imputed is 
that though the act was lawful he did it 
with that recklessness and indifference 
which constitute criminal rasbness. .  . 

On this point the facts speak for them- 
selves. The accused is a fully developed 
adult man .and his wife was an immature 
girl, He must have known that the act 
was a dangerous one, and yet he did it 
with such a violence as to rupture the 
vagina and destroy the partition between 
the vagina and the rectum. [t is clear, 
therefore, that be did a dangerous act with 
a wanton disregard as to the consequences 
to his wife and so caused her death. 

We reverse the acquittal under section 
304A and convict the accused under that 
section and sentence him to suffer rigorous 
imprisonment for one year. ` 

Order reversed, 
. (1) 18 C. 49; 9 Ind. Dec. (x. 8.) 38. 





' PATNA HIGH COURT. 
Criminal Revision No. 46 or 1917. 
February 16, 1917. 
Present:—Mr Justice. Atkinson. 
GHURA SINGH AND OTHEKS—À CCUSED 
PETITIONERS 

versus : 
MANDIP SINGH—Oppo-itr PARTY. 
Bengal Irrigation Act (III B. C.of 1876), ss 93, 47 
—Demolition of unregistered village canal—Offence— 
‘Registration of village cánal, whether compulsory, 
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Section 93,of the Bengal Irrigation Act applies to 
all canals, whether registered or not, and & person 
guilty of the demolition of a canal cannat escape 
from the provisions of the section merely because the 
canal in question was not registered in the books of 
the Canal Officer. Section 47 of the Act is merely 
directory and does not either impliedly or expressly 
require registration of village canals — ['p. 732, col. 2; 
p. 738, col. 1.] 


Criminal revision against the decision of 
the District Magistrate, Shahabad, dated the 
14th December 1916, affirming an ‘order of 
conviction by the Canal Magistrate, dated 
the 22nd November 1916. 

Messrs. Yusufand Shireshwar Dayal, for 
the Petitioners. 


|" JUDGMENT.— This application for revi- 
sion arises from an order made by the 
District Magistrate of Shahabad affirming 
the conviction of the 3 aceused petitioners 
under section 93 of the Irrigation Aot (III 
of 1876). Sestion 93 of this Act provides 
that whoever voluntarily or without proper 
authority does the following: Z.e&, damages, 
alters, injures or obstructs any canal, shall 
be liable topay a fine not exceeding Rs. 50 
or imprisonment. Nowthe canal in question 
admittedly runs through the village of Sydha; 
and one must take it as a fact, having regard 
to the finding of the lower Appellate Court, 
that this partienlar canal was not entered in 
the register kept by the Canal Officer under 
section 47 of the Irrigation Act. The min 
argument before me on behalf of the peti- 
tioners is that registration of village canals is 
compulsory under the Act and that thus 
section 03 of the Irrigation Act applies to 
damage, etc., done to registered canals only. 
I asked the learned Counsel who appears on 
behalf of the petitioners on what section he 
relied for saying that registration of village 
channels was compnisory; and: he placed 
absolute reliance on section 47. Seation 47 
does not either impliedly or expressly 
require compulsory registration of village 
canals. This section is directory merely 
npon the Canal Officer to keep a register of 
village canals; showing where each canal that 
i» registered is situated, and whether the 
canal is a publie canal maintained at Govern- 
ment expense or a private canal maintained at 
the expense of a private owner. I find nothing 
inthis section which indicates that every owner 
of a village canal must register his canal, No 
doubt a person who registers a canal receives 
In respect of such a danal & certain amoünt 
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of protection over and above that given to 
& person who does not register his canal in 
the register kept by the Canal Officers One 
gets no assistance from the definition of a 
village canal ‘given in section 3 of the Act. 
in which a village canal is defined as a 
cutting or extension of a canal which runs 
through the lands of private persons for the 
purpose of irrigation. But section 93 is a 
genera! section; and expressly relates to any 
canal, whether registered or not. [ think 
the reason is clear why it should be made 
applicable to every village channel or 
cutting, having regard to the importance of 
irrigation in this country. The facts of 
this case are beyond dispute. On the 21st 
of. August this village cana], which was used 
for several years previously by the accused 
and others for the irrigation of their lands, 
was on that date demolished by the accused 
acting jointly; and, in my opinion, by so doing 
they committed an offence under section’ 93 
of the Irrigation Act. It appears that the 
canal in question was used not only by the 
acsused but by the other persons of the village 
for the purpose of irrigating their lands 
and its demolition, therefore, has caused 
serious damage to other lands in the village. 
In my opinion the accused cannot escape 
from the provisions of section 93 of the Irriga- 
tion Act merely because the canal in question 
was not registered in the books of the 
Canal Officer; because, as I have said, 
section 93 applies to all canals whether 
registered or not. ‘Under these circum- 
stances, therefore, I am of opinion that the 
petitioners before me were properly convicted 
under section 93 of tbe Irrigation Aot, I, 
however, think that the sentences awarded to 
the petitioners are very substantial having 
regard to the fact that the canal in question 
was nota registered canal. I will accord- 
ingly disallow this application in so far as it 
concerns tne conviction of the arcused 
petitioners; but I shall reduce the sentences 
passed upon the petitioners as follows:-- 

The sentence on Ghura Singh.and Uma 
Singh is reduced from a fine'of Rs. 20 to 
a fine of Rs. 10 each, in defavlt of payment 
of the fine each to undergo 10 days! rigorous 
imprisonment; and the sentence on Rangi 
Nunda is reduced from a fine of- Rs..5 to 
a fine of Rs. 3, in default 10 days’ rigorous 
imprisonment, Sentences reuuced, 
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SIND JUDICIAL COMMISSIONER’S 
COURT. 

CORIMINAL Rerort No. 158 or 1916. 
January 11, 1917. 
Present:—Mr. Pratt, J. C., and 
Mr. Crouch, A. J. C. 
EMPEROR-—APPLICANT 

. versus 
KOURO walad JUMO AND ANOTHER— , 


RESPONDENTS. 
_ Criminal Procedure Code (Act V of 1898), s. 250— 
False or vexatious complaint, what is, 

An accusation cannot be said to be vexatious 
within the meaning of section 250 of the Oriminal 
Procedure Code, unless the main intention of the 
complainant was to cause annoyance to the person 
accused and not merely to further the ends of justice. 
Lp. 734, col. 1.] 

A complainant cannot be said to have made a false 
complaint where he acted on the information 
supplied to him by arother person and which he did 
not know or believe to be false or vexatious. [p. 733, 
col. 2; p. 734, col. 1.] 

Criminal report by the Sessions Judge, 
Hyderabad. 

Mr E. Raymond, Public Prosecutor for 
Sind, for the Crown. . 

JUDGMENT. ' 

Pratt, J. C.— This is a report from the 
Sessions Judge of Hyderabad praying for 
revision of an order made by the Resident 
Magistrate, Hala, under section 250, Criminal 
Procedure Code. In the case before the 
Magistrate the accused were. prosecuted for 
an offence of theft on the information lodged 
by the applicant to the Police. The Magist- 
rate found thatthat information was vexa- 
tious and the charge against theaccused was 
false. But the Magistrate does not find that 
the complainant knew that his mformation 
was false or vexatious. The charge was 
lodged by the complainant on intormation 
supplied to him by witness Allahbus, It 
is this information which the Magistrate 
There is no suggestion of 
collusion between the complainant and witness 
Allahbux, for their evidence is discrepant 
in material particulars. Now it has been 
held in the case of Achar v. birushah (1) 
and in the case of Adikkan y Alagan (2) that 
compensation under section 250, Criminal 
Procedure Code, is granted partly in order to 
deter false.complaints and partly in order 
to protect the accused from the harassment 


to which he bas been put to by reason of a 
. (1) 20 Ind Cus. 697; 7 S. L. R. 10; 14 Or. L. J, 487, 
' (2) 21 M. 237; 2 Weir 312; 7 Ind, Doo. (x. 5.) 623. 
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false complaint. The first ground does notapply 
here for the complainant did not know that 
his complaint was false, and as to the second 
ground the object of the seotion is that 
compensation should be recoverable from the 
person responsible for false accusation and 
who in this case is not the complainant. As 
regards the complainant it is clear that his 
intention was not to vex or harass the 
accused and his case does not fall under 
section 250, Criminal Procedure Code. . 
I concur, therefore, in the view taken by 
the Sessions Judge and would reverse the 
order of compensation and direct that the 
amount, if paid, be refunded. ] 
Cnoucn, A. J. O.—L concur. An order 
"under section 250, Criminal Procedure Code, 
is justified only if the Court be satisfied 
that the accusation against the ac- 
cused was frivolous or vexatious, In 
this case the accusation was, certainly not 
frivolons, nor, in my opinion, was it vexatious, 
for an accusation cannot be .said to be 
vexatious within the meaning of the section 
unless the main intention of the complainant 
be: to cause annoyance to the person accused 
and not merely to further the ends of 
justice. AD . 
-. Order for compensation reversed. . 
: Order reversed, 
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' LOWER- -BURMA CHIEF COURT. 

- r. ORIMINAD Revision No, 91-B or 1917. 
t June 16, 1917. : 
Present;—Mr. Justice Parlett. ` 
ORILAL —APPLICANT : 
ion us : versus : 
r'e m 'KALU— RESPONDENT. fe 
« Griminal Procedure Code (Act .V of 1898), ss. 252 
(2:, 253, 264, 208 (11, 585. (1)— Prosecution and, 
defence evidence tuken— Failure to frame charge—Order, 
proper—Discharge-Complaint, fresh—Discovery* of 
further evidence—Procedure. EN z 
; A Magistrate, after recording the evidence for the 
prosecution, and without framing a charge, asked 
the accused to name his witnesses and took down 
their evidence. He came to the conclusion that the: 
dase was false and wrote a full judgment after: 
discussing: all the evidence in the case and, passed 
n order ‘of discharge: ] . 
W eld, v thate the procedure adopted by the 
Magistrate in asking the accused- to:name his wite 
tesses before, iraming a charge was unwarranted;. 
Lp. 734, col. 2.] É 
.(2, that inasmuch as the procedtre actually, 
adopted was in substance that laid down in Chapter’ 
XX of the Criminal Procedure Code, except for the 
ming of & charge axd the recording of 2 plea, 
zhe eave ceuld in view of seotion 585 (1) of the Codo 
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num s E in a valid order of acquittal, [p. 736, 
col. 1. 201 

Where after a discharge a new complaint is filed 
alleging discovery of further evidence, the proper 
procedure would be to postpone issue of process till 
the former proceedings have been examined and a 
preliminary enquiry has'been made regarding the 
alleged new evidence. [p. 736, col. 2.] 

Appeal against the order of the First Ad- 
ditional Magistrate, Toungoo, dated the 
27th February 1917, directing the case to 
be proceeded in Criminal Regular Trial 
No. 8 of 1917. ; ' 

ORDER.—The petitioner was prosecuted 
by Kalu under section 457, Indian Penal 
Code, before the Sub-Divisional Magistrate 
of Pegu, who examined seven of the eight 
witnesses named in the charge sheet: and 
also two others of his own motion, though 
the record does not show how they’came 
to be before the Court: he also examined 
the accused. This was on 12th January 
1917. He did not frame a charge, but 
he asked the  petitioner's Advocate if he 
had any witnesses to produce, and the 
Advocate handed. in a list of four. The 
case was adjourned .for fifteen .days' and 
those four witnesses and two others were 
examined. The Magistrate wrote a full 
judgment, discussing ‘all the evidence be: 
fore him, and came to the conclusion that 
ihe. case was false and was concocted by 
Kalu in collusion with petitioner's wife, 
with whom he was carrying on an intrigue? 
His order in form was one of discharge. 
There can, I think, .be no doubt that if 
it had been one of acquittal under section: 
258 (1), it would have been regular save, 
for the omission toframe a formal charge, 
and under section 535 (1) this omission’ 
by itself would not have affected tho validity: 
of the order. aes 

Tbe Magistrate. clearly took a . wrong 
course on 12th January: he should either (1) 
have discharged the accused under section: 
253, Criminal Procedure Code, or (2) have 
charged hini under section 254, . or (3) 
have.summoned and examined under seo. 
tion 252 (2) any further witnesses likely. 
to be able to give evidence for the pro-. 
secution, and then have charged or dis- 
charged the accused. : : 


It was an entirely unwarranted procedure 
to ask the aóeused to’ name witnesses nt; 
that stake, and it is to be regretted that’ 
the acoused’s Advocate sequiessed in that 
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course. ‘The procedure actually adopted, 
however, was in substance that laid down 
in Chapter KXI of the Code, except for 
the passing of a charge and the recording 
of.a plea, and as remarked above, might 
bave ended in a valid order of acquittal. 

The order, however, being in form one 
of discharge, Kalu preferred a complaint 
of the same offence to the Special Power 
Magistrate, wlio referred it for disposal to 
the First Additional Magistrate. The fact of 
the former discharge was set out in the 
complaint, but it was alleged that further 
‘evidence had been discovered since that 
order was passed. The complainant was ex- 
amined and apparently on a baseless allega- 
tion that petitioner had  abseonded, the 
Magistrate issued a warrant of arrest, 
thereby precluding himself from dismissing 
the complaint under section £03 There 
can be no doubt that he would have exer- 
eised a sounder discretion had he post- 
poned issue of process until the Sut? 
Divisional Magistrate’s proceedings, which 
he sent for, were bafore him. When, 
however, they. were before him, .be ‘held 
that he was precluded from referring to 
them for the purpose of determining whe- 
ther there were grounds for him to act 
under section 253. I can see nó grounds 
for this view: on the contrary it appears 
to me it was his duty to refer to them 
before issuing process, and not having 
done sô, in order, to ascertain whether there 
were grounds for "proceeding with the case, 
There can be no doubt to my mind that 
had he done so,he would have discharged 
petitioner under section 253 (2) and the 
Advocate: appearing for Kulu has not con. 
tested that view, nor offered any support 
to the trial being continued before the First 
Additional Magistrate. i 
* The Punjab case of Taba v. Hira 
Singh (1) was quoted to the First Ad: 
ditional Magistrate, as showing that the 
Sub- Divisional Magistrate’s order amounted. 
to an acquittal, bit he seems to have 
considered, its “authority lessened by its, 
being em tly the only reported case, 
ou "that point. This may be due to dis. 
regard “of the plain provisions of Chapter. 
XXI, being happily rare at any rate in, 
most provinces, bub ` nonetheless that 
ruling is of great weight and is directly 

(1) 29 P. R. 1888 Cz. 


INDIAN 


VASES, 935 


/ 
applicable to the present ease. As ib may 
not be available in Magistrates’ Courts a copy. 
of it will be appended hereto. 

Possibly tbe Additional Magistrate was 
impressed by the complainant’s allegation 
that he had obtained new and further 
evidence. But even this would probably 
be insufficient to support an appeal against 
an acquittal [see King. Empreor v. Nga Naing 
(2)1, and had the Sub-Divisional Magistrate’s 
order been properly one of discharge, the 
First Additional Magistrate would have been, 
well advised tomake a preliminary enquiry 
regarding the alleged new evidence before 
issuing process. 

I am clearly of opinion that 
complaint ought to have 
as i¢ was not, however, the petitioner is 
entitled to be discharged under section 
2,9 (9), and I order hi$ discharge accord- 
ingly. The First Additional Magistrate’s 
proceedings will be closed, the accused there- 
in having been discharged. 


Accused discharged. 
(2) V. B. R. (1902-30) CIP. C. 9. 


Kalu's 
been dismissed; 





PATNA HIGH COURT. ' 
URIMINAL Revistun No. 47 ur 1917. 
February 14, 1917. 
Present:— Mr, Justice Atkinson. 
JAL RAI AND OTHERS—PETITIQAERS 
versus 

EMPEROR—Opposire Party. . 

Criminal Procedure Code (Act V of 1898), ss. 146, 
107—Lease of property attached under s, 146—Lessee, 
vighi of, to protection —Lessee, whether can be bound! 
down ta keep peace. 

A lessee of a property attached under section, 
145, Criminal Procedure Uode, is entitleu to protection. 
in his possession of the land let to him, bub the tact 
of letting out is no bar to ‘proceedings against the' 
lessoo under section 107 of the Code if the Magistrato. 
is, satisfied that such action is necessary in thof 
interests o£ the public peace. [p. 736, col, Z, | 

"Criminal revision from an order of the Sub- 
Divisional Magistrate, “Basar, dated the 29th; 
November 1916. 

Mr. Parmeshwar Dyal, for the Petitioners. 

' JUDGMENT.—The four ‘petitioners in, 
this revision apply, for the discharge of 
tbe order of the Sub-Divisional Magistrate. 
of Büxar in the district of Shahabad, dated. 
the 29th of November 1916, requiring the 
petitioners to give surety bonds, i in accordance. 
with the order made by the Sab-Divisional 


- 


736 
JAL RAI V, EMPEROR. 


Magistrate, under section 107 of the Code 
of Criminal Procedure. It appears that one 
Bhirug Rai, a resident of village Phapha- 
dar in the Sub-Division of Buxar, died in 
April 1916. The deceased had some pro- 
perty in the village; and a person named 
Tilakdhari Singh olaimed to be his heir and 
contended that the entire property of Bhirug 
Rai was his by inheritance, On the other 
hand there were rival claims by Chandrama 
Rai, Dip Rai and many others. Proceedings 
were' instituted by the Sub- Divisional Magis- 
trate of Buxar under section 145 of the 
Code of the Criminal Procedure; and the 
learned Magistrate not being satisfied that 
either. of the parties to the proceedings were 
in possession of the property in dispute, 
made an order attaching the property under 
section 146 of the Code of Criminal Pro- 
cedure, Thereupon the Sub-Divisional Magis- 
trate proceeded to settle the landa with the 
petitioners. A letting was made in the 
name of Jai Rai alone but it was for the 
benefit of himself and the other three pe- 
titioners. Undoubtedly possession of the 
land in dispute was given to Jai Rai and 
his friends and they have been in posses- 
sion since, and have paid the stipulated 
rent in respect thereof in accordance with 
the terms of the letting made to them by the 
Snub-Divisional Magistrate. On the lst of 
August 1916 one of the rival claimants for 
this property came to the lands and pro- 
ceeded to trespass thereon and to remove 
the tiles from the roof of cne of the houses 
the subject-matter of the settlement with 
Jai Rai and the other petitioners. There- 
npon an. assault took place, as a result of 
which charges were made by Jai Rai and 
the other petitioners on the one hand and 
by the aggressors, namely, Dip Rai and others 
on the other. The learned Magistrate referred 
the case for local inquiry; and the result of the 
lócalenquiry wasthat the charge put forward by 
Jai Rai was reported tc be false and the charge 
put forward by the other side was als réported 
to be false. The learned Sub.Divisional 
Magistrate, having regard to the  Polioe 
report which was before him, came to the 
conclusion that there wasa likelihood of a 
breach of the peace and a disturbance of 
the public tranquillity and that in the in- 
terests of public peace and tranquillity it 
was desirable that the parties should be 
bound down to keep the peace. He ao. 
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cordingly notwithstanding the settlement 
made with Jai Rai and others proceeded to 
bind them to keep the peace. Jai Rai and the 
other petitioners claimed to be the heirs of 
tbe deceased Bhirng Rai. No doubt. Jai 
Rai and the other petitioners are in posses- 
sion under the letting made to them of the 
property after attachment under section 146, 
but the learned Sab-Divisional Magistrate 
reports that he only took the step he did 
because he was satisfied that a serious breach 
of the peace was apprehended. He reports 
that both the parties are claiming to be 
the rightful owners of the. property of the 
deseased Bhirug Rai, thata serious breach 
of the peace is likely to. be committed at 
any moment and that for the preservation 
of the peace it is essential that they should 
be bound down to keep the peace. It is 
eontended before me that because a letting 
had been made to Jai Rai and his fellow- 
petitioners of the property attached under 
section 146, Criminal Procedure Code,. they 
ought to have been exempted from pro- 
ceedings under section 107. I fail to ap- 
preciate that contention. No doubt they 
are entitled ta protection in their possession 
of the lands let to them, but in this case 
it is abundantly clear that Jai Rai and his 
friends made a false charge against the 
rival claimants. No doubt the opposite 
party trespassed upon their lands, but I do 
not think that that would justify Jai Rai 
in bringing a false charge or in taking the 
law into their own hands and resorting to 
force. Section 107 has been designed 
to prevent a breach of the peace and it is 
in order to prevent a breach of the 
public peace that this power of preventive 
justice was given to Magistrates, and I fail 
to appreciate the force of the argument that 
because the landa were let to Jai Rai and 
his fellow-petitioners, therefore, they are in 
any way exempt from the provisions of sestion 
107. In my opinion the learned Magis. 
trata was perfectly competent to bind the 
petitioners under section 107 of the Code 
of Criminal Procedure, if he was satisfied 
that in the interests of the publio peace 
it was desirable that the petitioners to- 
gether with others should be bound to keep 
the peace. Accordingly I decline to interfere 
with the order made by the Sub-Divisional 
Magistrate and I reject this application. 
Application dismissed. 
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C ‘PUNJAB CHIEF COURT. 

, MisogLLANEOUS F'iyst Oig APPEAL No. pi 
- or 1915. am 1 

February 1, 1917, : ' 

s 0n Present:—Mr. Justice Ghawvis.. 

3 . BU DHU— Apes LLANE g 
` ` . versus, A MEC 
: RAM SARUP AND- MARNE Ta m . 
Letters of Administration, grant of —Dispute: as to 

property left by deceased —JDiscretion of Judge. i 
Where a deceased Jeft no proper y except a house, 
‘and there were no debts, -ahd the dispute as to the 


ownership -of the house could only.:be settled by 
regular suit: - ‘ 


Held, that it was not necessary to grant Letters. of 


Administration to anybody. 

Miscellaneous first appeal from ‘the order 
of the- Additional Distriet Judge, Delhi, 
dated the 6th ‘April 1915, dismissing “the 
‘appellant’s petition for: grant of Letters of 

_ Administration to the estate of Musammat 
‘Ganga Devi: 
, HaiSahib Lala Moti Sagar, for the: Appel- 
Tant. 

“Lalas Dharam Das Suri 
Lal, far the Respondent. ` 

JUDGMENT. —Counsé] all ‘agree that. 
ena has left mo property except a house 
‘and that there are no debts, and the dispute 


and Sangam 


‘as to ownership. ‘of the- bouse “can “only be E. 


settled by regular suit, and that it-is unneces- 
‘sary io grant Letters of Administration to 
‘any body. ` 

` Mr. Sangam Lal wishes me to add that he. 
states that the house isin possession of his 
‘client, Musammat-Asa Devi. Other. Coünsel 
‘gay: they are not prepared to make a state- 
‘ment on this point. 

As it- does not appear necessary to ‘give 
-any one Letters of Administration in such a 
‘case, I ascept the appeal and set aside the 
Additional District Judge's order granting 
"Letters of Administration to Tota tnow 
deceased.) tr 

- Parties will bear, their own costs in both > 
‘Courts. f f 
to, , : Appeal accepted. : 


N 


44 Cpu. le 3 ; E 


. INDIAN OASES, 


737 
PARWATI 2. GOVIND'PRASAD; 


NAGPUR JUDICIAL: COMMISSION ERS 
COURT. 

First Civin ÀAppgAZ NO. 48 OF 1916. 

November 15,1916.  . 

'" Present: — Mr. ‘Batten, A.J. Cn, and 

‘Sir Henry Stanyon, Kr., A, J. O. 
Musanumat! PARW:ATI AND ANOTHER— 

DEFENDANTS —ÅPPEĻLANTS | 
-UEJ'8us | 
GOVIND PRASAD AND ANOTHER— 


PrAmwrIFES— RESPONDENTS 5 08^ 

Hindu Law-Revbrsianer, interest -of,' nature or—- 

Specific Relief Act (I iof 1977), s. 42, scope of — Declara- 
tory relief, when tobe granted, 
* Under the Hindu Law the interest ofa presumptive 
reversioner expectant on the determination of tho 
interest of a female- cheir of the propositus: is a 
mere spes successionis, which by | itself is - nob trans- 
ferahle as property [p. 189, col. 1.1: 

Nevertheless such a freversionar may suo for 
declaratory relief against,the effect upon the rever- 
sionary interest of acts by the female heir, such as 
waste or alienation, which might endanger the pro- 
per vesting of that interest, or which involve 2 
< repudiation of that interest. [p 739, cols. 1 & 2.] 

Where the inmediate reversioner, colludes in the 
waste or alienation, such, a suit máy be mind 
bya more remote reversiqner. '[p. 189, col. 2] * 

A reversionary heir áppealing:to the Cour dor 
such relief, does so ina representative capacity, . sp 
that the corpus of the estate may pass unimpaired to 

‘those entitled to thé-reversion ' [p 789, col 2.) 

But while -a presumptive reversioher under Hindu 
Law has a right to demand that the-estate be ‘kept 
‘trea from waste and fréo.from' danger daring’ jts 
éujoyment “by the female owner for ite, he cannot 
seek to stamp the’ character of a reversionary heir 
upon himself by a suit laid mrider section’ 42. of ‘tho 
Specific Relief Act, '877, brought against the haldér 

of the intermediary estate only (». 739, col, 2; p. 740, 
col. 1. 
In a case under Hindu Law an attack upon ‘tho 


4. reversionary interest does, but an: attack upon the 


personal expectations of any individual claiming 
to bea reversioner does nob, give. rise to a cause of 
action under section 42 of the Specific Relief Act, 
Cv. 740, col. 1.] 
- A.claim to a declaration simpliciter of the indivi- 
dual status of a:reversioner cannot or at any rate 
ought: nob to.be: made the ‘subject-matter of ia 
suit under section 42 of the Specific Relief Act.. [p. 
“742, col. 1.] 

Case-law discussed. ` 

First appeal against the-decree of the Dis. 
‘trict Judge, Napi -dated the oe Marah 
1916. < - 


- Dr, H. 
' Appellant. 

Messrs. V. -B. ‘Pandit, R: Be. and K. 3. 
Desokar, for the Respondeiit. ^ 

JUDGMENT. ~The. following’ genealogival 
ree has béen alleged ` by. the plaintiffs to 


Si Gour and "Mr. y. . Bose, for^ "us 
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Gérreotly represent their relationship with 
the defend ants:— 


` Pita Sao, 
l | N zi 
Gaji Sao Dhiraji Sao Baijnath Sao Hincharam 
| | | 
Dhirpal Sao Bhuru Sao Mt. Bisahin 
| (P.W. No. 18 ex- 
amined on 





Govinp PRAGAD Gajanand commission) | 
(Plaintiff No. 1) (Plaintiff No. 2) } 


| 
Khusru Suo Rahaipal ads 

" married Bhane Bai 

| | (Defendant No. 2) 
Mt. Gomti Mt. Rohni 
(P.W. No. 12 ex- 

amined en 
commission) 


Sunderla] married 
Parwati Bai 
(Defendant No. 1) 


Sarjupershad 
(Witnoss ex- 
amined by 
Court.) 


The plaintiffs asserted that they are the 


reversionary heirs of Sunderlal expeotant 
on the deaths of tha defendants: that the 
‘defendants deny the above relationship: 
that Parwati Bai and Bhana Bai have 
had litigation over the estate of Sunderlal, 
which has ended in some of that estate 
being allotted by compromise to Bhana 
Bai for her life by way of maintenance: 
Xand that the defendants intend to alienate 
the estate to the detriment ‘of the plaintiffs. 
-Upon these allegations the plaintiffs sought 
& declaration that they are the reversionary 


heirs of Sunderlal and entitled to his estate. 


after the decease of both the defendants. 

The defendants denied the alleged re- 
lationship between the plaintiffs and Sunder- 
Jal: they further denied any intention to 
alienate the estate: they admitted the 
litigation between them and the fact of 
a transaction purporting to be a compromise; 
but Parwati Bai repudiated, while Bhana 
Bai affirmed, the compromise alleged by 
the plaintiffs: the defendants also pleaded 
that the suit is not maintainable, 

The lower Court held the above tree prov- 
‘ed, and, upon the authority of the decision 
of Ismay, J. Č., in Rao Hiralal v. Thakur 
Gulab Singh (1), decided that the denial 
by the defendants of the genealogy claimed 
by tbe plaintiffs gave the latter a cause 
0) 10 €. P. L R. 1. ` 
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.of these grounds, and, 


faras we are now concerned with 


‘Tigi? 


of action for relief under section 42 of 
the Specific Relief Act, 1877, and gave them 
a decree declaring as follows:— 

“The plaintiffsare the grandsons of Dhiraji, 
who was the brother of  Hineharam the 
father of Rahipali Sao, who was the hus- 
band of defendant No. 2 and the father-in-law 
of Sunderlal, the husband of defendant 
No, 1.” . 

(The word ‘father-in-law’ is evidently a 
mistake for the word ‘father,’ and the 
reference, in a formal -document like a 
decree, to defendants by number instead 
of by name is to be regretted.) 

From this decree the defendants 
made the present appeal, upon two 
grounds which may be stated thns:— 


have 
main 


(1) The plaintiffs have no cause of . 


action, or ab any rate, in the proper exercise 


of the Court’s diseretión, no decree should be' 


given to them. 

(2) The lower Court has wrongly found 
that the. plaintiffs are related to the late 
Sunderlal in the way stated by them. 

In the view we take of the law it is 
only necessary to adjudicate on tbe first 
therefore, we leave 
open and undecided the question raised by 
the second. 

The plaintiffs’ elaim rests on section 42 
of the Specific Relief Act, 1877, which, so 
it, is 
in these terms:— 

Any person entitled to any legal character, 
or to any right as to any property, may 
institute a suit against any person denying, 
or interested to deny, his title to such 
character or right, and the Court may in 
its discretion make a declaration therein 
that he is so entitled, and the plaintiff 
need not in such suit ask for any further 
relief.” 


The plaintiffs in the present suit seek, 
in substance, a declaration that they ara 
the presumptive reversioners of Sunderlal 
expectant on the demise of the defendants, 
and they claim a declaration of their position 
in the family upon the allegations (1) 
that the defendants have denied their res 
lationship, (2) that the defendants have 
litigated inter se, and made a compromise 
concerning the estate of Sunderlal, and 
(3) that the defendants intend to alionate 
the estate. The first of these allegutiong 
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18 not. disputed . by. the defendants, and 
for’ the: purposes: of -his appeal--may be 
treated as admitted by them. The second 
allegation: is «also admitted, except that 
there “is: a -dispnte between the defendants 
asto the, validity of. the compromise. “The 
third.allegation has been emphatically. denied 
by the defendants, and there: being '' no 
evidence ‘to support it, we take it as not 
proved for the purposes of this appeal  :,.' 

The position then is this. The defendant 
Parwati Bai, as the heir of her deceased 
hugband Sunderlal, is the present: ‘owner 
of his estate. "Te .defendarit Bhana . Bai, 
as the mother of the propositus, is the 
immediate presumptive’ reversioner. - The 
Plaintiffs claim to be the next reversioners 
after Bhana Bai.--Parwati Bai and Bhana 
Bai have denied that the plaintiffs occupy that 
position ‘in the family, and are quarrelling 
over -the estate between themselves.: The 
' questions postulated are these:— 

(4) Has a contingent reversioner under 
Hindu Law, as such, a “legal character” 
within ` the meaning of that phrase in 
, seofion 42, Act I-of 1877, or is his interest 
in the reversion’ a right to property :for 
thespurposes of that section? - 

(2): If either of the above questions is 
answered in the affirmative,-then does the 
conduct Gf -the: defendants in ‘this: case 
give the plaintiffs a cause of action to sue 
for-& declaration. that they. are ‘entitled to 
that character, or have a right in that 
property? . t^ C 
- (8) If so, then should the Court exercise 
its discretion by granting that relief? 


`, The „rights ,of, Hindu reversioners, ex- 
pectant on the determination of the interest 
of the female heir of a male propositus, to 
claim declaratory relief in anticipation of 
the vesting of the .reversion, have formed 
the subject-matter of much. judicial con- 
sideration by. the Priyy, Council and the 
High Courts in Indis, and, the following 
points may now.be taken as settled:— 
, (1), That the interest .of a presumptive 
reversioner, is p, mere spes successionis, 
which, by itself, is not transferable as 
property; $7 a its ' 
(2) that nevertheless such a reversioner 
may sue for declaratory: relief against.the 
effect upon the reversionary- interest of 
acts by the female heir, such as waste 
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or alienation, which might . endanger the 
proper vesting .of that interest,,or, which 
involve ‘a repudiation of that interests. 


` (3) that where the immediate reversioner 
colludes in the waste"or alienation, sich 
a siif may be máintaiüed'"'by a' more róniote 


reversioner; 


- (4).that;a, reversionary heir appealing to 
the Court, for such relief, does so in a repre- 
sentative capacity, so that the. corpus of 
the: estate may .pass unimpaired: to -. those 
entitled to the reversion. ^ 


But we can find no case in which, without 
any act, on the part of a limited female 
owner under Hindu Law, going to waste 
or endanger the corpus of the estate saddled 
with the reversion, declaratory’ relief has 
been given'to any presumptive or cóntingent 
reversioner'in support of his spes successionis. 
No doubt in Rao Hiralal v. Thakur Galab 
Singh (1), Ismay, J. O., discussed the ques- 
tion, and seems to “have 'béen of opinion 
that a presumptive 'réversioner, as such, 
holds a position recognized’ by law, and 
may, therefore, sue, under section 42 -of 
the Specific Relief’ Act, 1877," for ^4  de- 
claration of his legal charaster or status, 
and the lower Court ‘purports .to follow 
this desision in ‘granting the plaintiffs’ a 
decree in the present case. But that Court 
seems to have been misled by av incom- 
plete head-note: because, in‘ the last’ para- 
graph, published at page 5, the learned 
Judicial Commissioner makes it clear that 
it is only where there is a rival claim on 
the reversionary interest that “any necessity 
for a declaration as to the legal character 
or status arises.” In the case before Ismay, 
J. C., there was a male defendant, ‘Rao 
Hiralal, besides the widows, and the plaint. 
iff’s suit "was evidently directed against 
his claim on the reversionary interest. 
Therefore the discussion’ of the question 
whether, disassociated from that claim, the 
plaintiff was entitled to sie ‘for a deola- 
ration in the abstract that he was . the 
presumptive reversioner to the property 
in the hands of the ladies, was more or 
less academic and obiter. At any rate, as 
we shall now show, there is strong authority 
for the view that, while. a presumptive 
reversioner under Hindu Law has a right 
to demand that the estate be kept freg 
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from waste and free from .danger during 
its enjoyment by the female owner for 
life, he cannot seek to stamp the character 
of a reversionary heir upon himself by a 
suit laid under section 42 of the Specific 
Relief Act, 1877, brought against: the holder 
of the intermediary egtate only. The case 
of Manmotha Nath Biswas v. Rahilli Mont 
Dasi (2)! seems to be an authority the 
other way, but it is really not so, because, 
in that case, the suit included a prayer 
for an injunction to restrain waste. The 
learned Judges held the case to be 
analogous to that given as illustration (e) 
under seciion 42 of the Spesific Relief 
Act. No doubt where an act of waste 
or alienation has given a cause of action 
to apresumptive reversioner for a declara- 


tory relief, as recognized and affirmed by 


the Privy, Council in many cases—e. g- that 
of Rani Anund Kunwar v. Court of Wards 
(3)—it is inevitable that the status of 
the plaintiff should be found. But it is 
so found to make apparent his right to 
bring the suit, and not to declare any 
right. in him to susceed to the estate. If the 
Jearned Judges of the Allahabad High Court 
intended to rule that, independently of the 
allegations of waste, the plaintiff before 
them could have sudd for a mere de- 
claration that, as against the  life-tenant, 
he was entitled’ to the legal status of next 
reversioner, then, with due respect, we are 
unable toagree with them, We hold that 
in a case under Hindu Law an attack 
.upon the reversionary interest does, and 
an attack upon the personal expectations 
of any individual claiming to be a rever- 
sioner does not, give rise to a cause of 
action under section 42, Act I cf 1877. 
The question appears to üs to be concluded 
by two recent decisions of the Supreme 
Tribunal. 

In 3heo Parsan Singh v. Ramanandan Prashad 
Narayan Singh (4) their Lordships held that & 
suit brought by persons claiming a declaration 


(2) 27 A. 406; 2 A. L. J. 84: A. W. N. (1905) 6. 

(3) 8 L. A. 14; 6 C. 764; 8C.L R. 383; 4 Shome 
L. R. 78; 4 Sar. P. C. J. 195; 8 C. L. R. 2 292; 5 Ind. Jur. 
161; Rafique and Jackson's P. C. No. 63; 8 Ind. Doc. 
(x. 8.) 495. 

(4) 23 Ind, Cas. 914; 43 C. 694; 14 A. L. J, 466; 20 
Q, W. N. 188; 18 Bom. L. R. 397; 23 C. L, J. 621; 
(1918) M. W. N. 419; 20 ML T.1; 8L. W., 644; BL 
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. the Specific. Relief Act, 1877. 
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that, according to Hindu Law, they were thé 
reversioners of a propositus whose estaté 
was in the hands of two widows, was not 

maintainable with reference to section 42'of 
The following 
extracts from the judgment of their: Lord. 
ships (delivered-by Sir Lawrence Jenkins) 
will make the ruling clear:— 

“The contest before their Dordships fas 
been eon£aed to two issues:— c 

Ist Is the suit maintainable? i 

2nd. is the suit barred by section 1: 9r 
the Code of Civil Procedure? 

“The first. of these problems takes the more 
specific form of an enquiry whether in the 
circumstances of this case the plaintiffs are 
entitled to claim from the Court a mere 
declaratory decree of the character pro- 
posed. 

"The Court's power to make a declaration 
without more is derived from  seetion 42 
of the Specifio Relief Act, and. regard 
must, therefore, be had to its precise terms, 
It runs as Lak ] 

“A ee coming under this section 
must, therefore, be entitled to a legal 
character or to a right as to property. Can 
these plaintiffs predicate this of themselves? 
Clearly not; and this is, in effect, stated in 
the plaint where they described themselves 
as entitled to Bachu Singh's estate in case 
of an intestacy-after the death of the defend 
ant widows (paragraph 9).” : 

Again, in Jankt Ammal v. Nawiyanasaved 
Atyer (5) the same view, as to the right 
of a particular person to obtain a declara» 
tion in favour of his personal spes successionts, 
was adopted by the Judicial Committee, 
as will be. apparent from the following 
extracts from the judgment (delivered by 
Lord Shaw):— 

“The rule of the Hindu Law with regard 
to the nature of the widow’s estate may have 
been subject to various forms of expres- 
sion, but in substance it is not doubtful. 
Her right is of the nature of a right of 
property; her position is that of owner; her 
powers in that character are, however, 


. limited; but to use the familiar language ol of 


G) 37 Ind, Cas. 161; 39 M. 634; $1 M. L, J. 225; 20 
M. L. T. 165; 14.4. D. J. 997; (1916) 2 M. W.N. 188; 
20 0. W. N. 1823, 18$ Bom. L, R. 856; 24.0, L. J, 808; 
$ L.W. 580, P 
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Mayne’s. Hindu Law, paragraph 625, page 


870,'so long asshe is alive no one has 
any vested interest in the succession.’ These 
propositions were not disputed. 

“The law as to the situation of the. rever- 
sionary heira is also in substance quite clear: 
there is, as stated, no vesting atthe date 
of the husband’s death, and it follows that 
the questions of who is the nearest rever- 
sionary heir or what is the class of rever- 
sionary heirs fall to be settled at the date 
of the expiry of the ownership for life or 
lives; that is to say, in the present case, at 
the death of the survivor of the appellant 
and her late husband’s mother. Even 
where the Courts have proceeded, prior to 
the opening of the succession, to eive any 
declaration, that has been done for special 
reasons only, as in Ja?pal Kumar v. Indar 
Bahadur Singh (6), and—to nse the language 
of Sir Arthur Wilson ‘page 70)—ié is mada 
clear that ‘whenever the succession opens by 
the death of the widaw the present decision 
will have settled nothing as to who should 
succeed.’ 

"It follows from this state of the law that 
it is impossible to predicate at this moment 
who is the reversionary heir of the deceased 
proprietor. If a Court of Law proceeded to 
make Any declaration of right upon that sub- 
ject, such a declaration would be subjeot to 
being rendered valueless by the develop- 
ment of events. It would not, after events 
had developed, be even of authority i in re- 
gulating or declaring the rights of the pre- 
sent respondents as against any other elaim- 
ant to the character of reversionary heir. 
A priori, accordingly, a declaration of right 
granted at the present stage would appear to 
be stamped with something in the nature 
of utility. 

"It is also.true that a reversionary heir, 

although having only those contingent 
interests which are differentiated little, if 
at ‘all; fromi a spes succe:stonis, is' recognized 
by a Court ‘of Law as having a right to de- 
mand: that the estate be kept free from 
waste and free from danger during its 
enjoyment by the SON or other owner for 
put 

“Buta reversionary heir thus Kepaling 
to the Court truly for the conservation and 

(6) 31 I. A.'67; 26A. 283; 7 O. 0. 239; 8 CWN. 


626, 


486; 14 M. L. J. 149; 6 Bom. L. R. 495; 8 Sar. P. C. J. 
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just administration of the property does so 
in & representative capacity, so that the 
corpus of the estate may pass unimpaired 
to those entitled to the reversion...... 


“This representation is in law founded 
upon a different set of considerations from 
those which would seek to stamp the charac- 
ter of reversionary heir upon one individual, 
The latter operation attempted during the 
enjoyment ofthe life-estates would neces- 
sarily be premature, and might, as stated, 
be futile. The former is justified by the 
considerations of keeping the estate 
intact for the persons to whom as rever- 
sioners it shall ultimately and at the proper 
ak be determined that the estate shall 

"By the decree of the Subordinate Judge 
B «the following order was made, namely, 
‘that the plaintiff is declared to be the next 
reversionary heir of the deceased Hamaiyar 
after the lifetime of defendants Nos. 1 and 
2’ (his widow and  mother)..,... For tha 
reasons above set forth it is plain that such 
a declaration is unavailing. as well as pre- 
mature. It appears to have arisen on ac. 
count of adispute as to whether the plaint- 
iff'a relationship to the deceased had been 
made out,and the Courts below may have 
‘been misled by the circumstance of that 
dispute into permitting the question of a 
declaration to enter the decree. The form 
of the declaration was that the plaintiff was 
"the next reversionary heir.’ 

“In their Lordship?’ opinion the plaintiff. 
respondent was not entitled to such a da- 
claration. Had waste of, or danger to, the 
estate been established, the title of the 
plaintiff to bring.those matters before the 
Court in his representative capacity as a 
possible reversionary heir would have been 
allowed..... ...Bat the whole of that part of 
the case has failed. And in their Lord. 
ships’ opinion the case must accordingly be 
treated as if the suit had, been direoted 
simpliciter to a declaration of the plaintiff's 
individuel right......... 

"Their Lordships will humbly advise his 
Majesty that the appeal shoald bə allowed, 
that the suit should be dismissed and that 
the respondent do pay the costs before the 
Board and in the Courts below.” 

The representative capacity in which a 
Hindu reversioner sue’ for declaratory relief 
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id protection" ‘of thé reversion was fully ex- 
plained “ by their ‘Lordships in Venkatanara- 
yana Pillay v. Subbammal (7), and was' dis- 
cussed by a Berch of this’ Court in Ramdin 
v. Raj. Rani (8) and by. one..of us. in the 
recent ease of. Ganesh Prasad v. Musammat 
Rewa Bai. (9), decided on the Sist August 
1916,. .. m 

In tha present suit no allegation kas been 
made of any alienation.or act of waste by 


the widow in possession—Musammat Parwati. 


Bai, the first defendant. It is established 
that when her husband died. she. was 2 
minor, and that ber mother-in- law, the second 
defendant, Bhana Bai, assumed possession. 
and asserted title over the estate.  Litiga- 
lion ensued, and Parwati Bai obtained a 
decree far, the estate. against. Bhana Bai. 
Subsequently the guardign of Parwati Bai 
entered info a compromise which purports 
to give Bhana Bai possession over. some of 
the estate as maintenance for her life. This 
compromise is now repudiated. by Parwati 
Bai, and the dispute is pending. But in 
none of these acts of the defendants isthe 
ultimate devolution of the reversion’ in any 
way affected. Therefore, the olaim of: the 
plaintiffs is.redyced, and the decree given 
by the lower Court amounts, to a declara- 
tion simplieiter of- the individual status of. 
the plaintiffs whieh is premature and may 
be futile. Such aclaim cannot, or at any 
rate ought not to, be made the subject-matter 
of a suit under section. 42 of the Specific 
Relief Act, 1877, and the decree of the lower 
Court cannot be sustained. It.seems to be 
illegal; at any rate it is indisoreet. 

We, therefore, allow this appeal, and, re- 
versing the decree of the lower Court, we 
dismiss the suit, and the plaintiffs must 
PAS; and, “bear the eosts in both Courts, We 
allow .one hundred rupees (Rs. 100) as 
Pleader’ 8 fees in this Court. 


Appeal allowed, 
(1) 29 Ind: Cas. 298; 38 M. 409; 42.1. A. 125; 9 L. W, 
590; (1915) MW. N. £55; 1900. W, N. 641; 28 M. IL. 
J. 686; 17 M.-L. T. 435; 2L C. L. J. 616; 17 Bom, L. R. 
488 (P. C.). 
_48) 17 Ind. Cas, 101; 8 N. L, R. 113, 
' (Gy 41 Tad. Cas, 883; 18 N. L. R. 116. 
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- OUDH JUDICIAL COMMISSIONER'S ” 
` COURT. 
First Civiu Avpgan No. 156 or 1916. 
August. 8,1917.' °° i 
Present: —Pandit' Känhaiyà Lal, A. J. C. 
Babu BISHUN SARUP.—DEFÉNDANT No: 1-— 
APPELLANT ` € 
. versus 
Dr, NABI MOHAMMAD KHÁN — 
PLAINTIFF AND GAY A SINGH anp ANOTHER— 


DEYENDANTS— RESPONDENTS, ` 

"Hindu  Law— Joint- famil y Alienation - of share by 
one member in favour of remaining members validity of, 

An alienation of his share by a member of, a joint 
Hindu family i in favour of the remaining member or 
members is valid and as good as a transfer made to 
a stranger with the consent of all tho members then 
existing, [p. 745, col. 2.] 

Chandar Kishore v. Danpat Kishore, 16 A. 269; A, 
W. N. (1894) 117; 8 Ind. Dec. (xN. s.) 240, followed. ' 


Appeal against the decree of the Subordí. 


nate Judge, Hardoi, dated the 16th Sep- 
tember 1916. : 
Messrs.  Béseshwar Nath Srivastava and 


Raghubir Suhad, for the Appellant. . 
Mr. Ak Mohammad, for Respondent 
No. 1. 


JUDGMENT. T Singh w Was. the owner 
of cerfain landed property in the village 
Rajipur by ancestral right. He was addicted 
to drinking and immoral habits and . bad 
incurred some debts. :Qn:the 16th . April 
1912 he transferred. the - said property. in 
favour of his son Dirgaj Singh for.a sum 
of Rs, 3,000, leaving Rs. 2,395 out. of the 
same with him for payment of his debis, 
A day later Dirgaj Singh mortgaged the 
said property with Bishun Sarup for 
Rs. 3,000, leaving Hs. 2,925 with him for 
the payment of the creditors of his father 
on an agreement that the same was to be 
paid by means of registered receipts. On 
the 4th Febraary 1918 he executed adeed 
of further charge in favour of the.same 
individual for Rs, 500... On tbe 15th 
February 1915 Gaya Singh mortgaged. the 
property which he had previously. sold or 
professed to. have sold to his son,. Dirgaj 
Singh, for Rs, 4,000 in favour of the plaint- 
iff. by way- of conditional. sale,: stating 
that the sale-deed previously executed by 
him in favour of his. son was . fictitious 
and that he would sue to set if aside, 
and authorising the mortgages ta sue for itg 
cancellation if he did not do so.. The 
present suit was filed by the plaintiff 
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for: the cancelment ofthe sale-deed executed 
by Gaya Singh in favour of Dirgaj Singh 
and the deeds of mortgage and further charge 
subsequently exeouted*by the latter in favour 
of the appellant. His: allegation was that 


Dirgáj Singh was a minor on the date 


of the said transactions, that the deeds of 
mortgage and further charge above referred to 
were fictitious and without consideration, and 
that Dwarka Prasad the farther-in-law and, 
general agent of the defendant-appellant had 
obtained them by fraud and undue influence 
practised on the minor. There was a further 
allegation that Gaya Singh and Dirgaj 
Singh were living as members of a joint 
Hindu family and that the deeds of mort- 
gage and further charge were consequently 
void and unenforceable. The plaintiff was 
originally joined in the suit by Gaya Singh 
and Dirgaj Singh, but both of them sub- 
sequently withdrew from the suit. 


‘The learned Subordinate Judge found 
that Gaya Singh and Dirgaj Singh were 
living jointly, that Dirgaj Singh was a 
minor on the dates of the transactions 


in question, that the sale-deeds and 
the deeds of mortgage and further 
charge were obtained , by fraud practis- 


ed by Dwarka Prasad, and were devoid 
of consideration, 
cated by . Gaya Singh in favour of 
Dirgaj Singh was fietitious, and that the 
mortgage, subsequently effected by Gaya Singh 
in favour of the plaintiff, was valid and 
enforceable. He accordingly decreed the 
claim, 

The evidence adduced in the case is 
not, however, sufficient to establish that 
the sale-deed executed by Gaya Singh in 
favour of his son was fictitious and not 
intended to take effect. The sale effected 
by Gaya -Singh in favour of Dirgaj Singh 
and the mortgage effected by the latter 
in favour of Bishun Sarup appear to have 
been settled at one and the same time, and 
the intention was that the property com- 
prised in the sale and mortgage, which 
was the ancestral property of Gaya Singh 
and Dirgaj Singh, should vest exclusively 
in the latter, who should in consideration 
thereof arrange to pay the debts due by 
the former by raising a loan 
security of the said property. The family 
being joint, neither Gaya Singh nor Dirgaj 
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Singh was competent to. make a mortgage 
of the family property except for family 
necessity or to pay antecedent debis. The 
liability undertaken by the son to pay 
the debt due by the father, which was speci- 
fied in the ssle-deed, was the consideration 
for the sale: and inasmuch as the share of 
the father in the ancestral property was only 
half and the entire property was in danger. 
of being squandered or encumbered in cof- 
sequence of his, extravagant and immoral 
habits, the transfer by the father of his in- 
terest in the property in lieu of the liability 
undertaken by the son for the payment 
of his debts cannot. be regarded as fic- 
titious. The son as a member of the 
joint family could ab any time have ques- 
tioned the  propriety of the debts which 
his father had -ineurred or sued for the 
partition of his half share; and if, on the 
advice of Dwarka Prasad, the father 
agreed to transfer the property in favour 
of his son and the latter agreed to pay 
his debts by raising a loanon its security, 
the bona fides of the transaction cannot 
be called into question, unless itis shown 
that the object was to defeat any prior 
or subsequent transferees or that the interest 
conveyed was of & far greater value than 
the amount of the debts which the son had 
undertaken to pay. The debts specified in 
the sale-deed amounted to Rs. 2,895. The 
value of the interest conveyed was not 
greater and even on the assumption ihat the 
debts were such as for which the son could 
be legally and morally liable, the only benefit 
which the son received by the transaction 
was the share of the father in such property, 
if any, which might be left after the said 
debts were satisfied. The son says that he 
paid Rs. 600 to his father before the exéou- 
tion of the sale-deed; but there is no evidence 
onthe point beyond his own statement. It 
is, however, proved that he paid Rs. 30 before 
the Sub-Registrar by borrowing that sum 
from Bishun Sarup on a bond of that 
date which was subsequently credited in the 
deed of mortgage and that Rs. 15 were paid 
for the expenses of execution and registration 
of the sale-deed. j 


Gaya Singh alleges that he had shares in 
other villages, which he had transferred 
and sold to other persons, and that he waa 
advised by Dwarka Prasad to transfer his 
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share i in Rajipur in favour of his son to save. 
it ‘from’ ‘his “oreditors: But’ tho“ 'kalo-deod” 
purports * to “hate "been éxeouted: tó pay. 
the' ‘creditors and not ` ‘to defeat them, lt. 
‘not! stated that there’ ' were. any 'ere- 
dítóss “whose debts "were riot, specified in the 
sab. deed €Q. P. 51)" aba -hi "statement 

, theréfore, , ‘an "obvious, lé. At or about 
the sáme time, hé admits having made 
a gift of some sir land, which’ had been 
excépted . from the sale, in favour of his 
wife and if, his intention had beer to 
defeat, his” creditors, ib was more likely 
that he: wonld Jave execated a similar 
deed of gift in ‘favour of his son instead 
of executing a sale-deed and throwing the 
liability for the payment of his debts on 
him; He acknowledges that some of his 
creditors had: already taken out execution 
by. the ‘attachment of his property, and 
one‘ of them had also got. bis son arrested 
for pee payment” of his debt (0: PP. 45 and 
379 





‘Out. ‘of the dabis which Dirgaj Singh 
had undertaken to pay Rs. 80 were paid 
by him to, Kallu about a bond executed: 
in his favour by Gaya Singh on the Lyth 
August 1910 (Exhibit 15). The bond was 
returned to Dirgaj Singh, who. says that 
the plaintiff took it from him when he 
filed the present suit in which he was 
then a.co-plaintiff. The plaintiff has pro~ 
duced that bond. It. purports to bear an 
endorsement by Kallu . dated the 14th 
October 1915, acknowledging the receipt cf 
its money from bim. The amoant left with 
the plaintiff for that purpose was, however, 
only Rs. 25; and it is extremely unlikely 
that, he would: have: paid Rsi 80: to him 
on that account long’ after. tke bond had 
become barred by time. The statement of 
Kallu, who, is apparently colluding with the: 
plaintiff, ‘cannot-;be trusted. ^Hs.:. 50: are 
proved: to have been paid to Ohittar Kahar: 
ag par his endorsement:an the bond, execut- 
“ed; by - Gaya, : Singh. in» favour: of.. Chittar: 
on ‘the, Ath + _ September... 1911.: (Exhibit: -A; 
32)...Rs. 10 were. paid to Gopal ‘Sahai’ as. 
per his; receipt,: dated. the - lith -May. 1912 
(Exhibit A 38). Rs. 30 werg.paid, to. Badri 
Halwai as per his endorsement on a bond 
exécuted' ih: his" favour by; Gaya Singh ‘on 
the’ 14th October £011! (Exhibit A 83) 
pui b were eee € Mig , Shankêk about 
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his L2 “Gishibit. d and 0. P. 38 and 
460), "4 were paid. to Darga. as, per 
his t dated’ the 37th July "1912: (Eä: 
hibit A 37). . Rs. 450 were paid to Bissu 
about his debt (O, P.:381). Rs. 64 , Were 
paid to Laiq Khan, Din: Muhammad and "Fateh 
Khan on the Gth May..1912 as per their 
receipt (Exhibit A 35), whieh has been 
proved by the evidence of Laiq Khan (0. 
P. 291). Din Muhammad, whose name is 
mentioned in the deed, is said to have 
since gone to Ghazni and is not available. 
Rs. 125° were paid to Ali Husain alias 
Ali Muhammad Khau as per his receipt, 
dated the 6th May 1912 (Exhibit A 34), 
which is proved by the evidence of Kewal 
eine! (0. P. 370) and other witnesses. 

8l were paid to Laiq Khan and Din 
radi, as admitted by Laiq Khan in 
his deposition of the 5th Decembèr 1914 
(Exhibit A |45). Allthése ‘payments. were 
made through Dwarka Prasad, the father- 
in-law and general agent. of Bishun Sarup, 
out of the mortgage money left- with him 
by Dirgaj Singh. Gaye Singh alleges that 
these: payments were made by ‘Dwarka 
Prasad out of the money realized by him 
by the sale of ornaments which he had 
given: to him for the purpose, but there is 
no: satisfactory proof of any such ornaments : 
having been given to: Dwarka Prasad for 
sale or having been in.the possession of 
Gaya Singh at or about the time wben 
these payments were made. There is proof, 
therefore, of the payment of not less than 
Rs. 1,414 to the creditors of Gaya Singh 
in accordance with the instructions -given 
by him in the sale-deed. Independently 
of the. receipts given by the creditors. to 
Dirgaj Singh, Dwarka Prasad took receipts 
on account: of Bishun Sarup from Dirgaj 
Singh (Exhibits A 20 to A 41); which 
are on the record. In the face: of all 
this’ evidénce,. the finding of the «learned 
Subordinate Judge. that.the .sale-deed' exe- 
ented. by Gaya Singh: in:’favour of .his.son 
and: the ‘mortgags-deed.and the deed:of fur- 
ther sharge executed” by: the latter id favour 
of Bishun Sarup were: fictitious ‘and’ with: 
out consideration eannot bei sped. ; 


“In the mortgage- deed kaka Ak Ed; 
outed hy Gaya Singh in favour ,.of tha 
plaintiff, the executant . stated „bhai; ,.he 
wanted to Es the. “sale. *effegted.. by. him 
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in‘ favour of his son. because his son had 
not‘paid the debts which he had -undertaken 
to pay. There, was’no occasion for’ such 
avoidance, if it was the intention of. the 
parties to.-the . sale . that ‘those. debts should 
not have been paid by Dirgaj Singh. at 
al. The. debts specified in ‘the mortgage- 
deed executed in favour of the plaintiff 
are in many instances not the debts which 
Dirgaj Singh was instructed to pay. A 
sum--of Rs. 1,500: is said. to have been 
left for payment to Kashi Prasad and 
another sum ‘of Rs. 1,100 is said to have 
been left. for payment to Abdussamad. 
But both these alleged debts, though 
supported’ ‘by promissory notes, appear to 
be fictitious. Kashi.Prasad is a. dependent 
of Pandit- Bishun Narain,-a Pleader of 
Hardoi, He-carried-on no business and 
is not in a position to lend’ any money: 
He isa neighbour of the plaintiff. Abdus- 
samad is a. landed proprietor, living at 
Gopamau. He bhas ashop at. Hardoi, which 
has been let to the plaintiff. He | does 
not appear-to. have advanced money. on a 
promissory mote. to: any other person, and 
he isso: friendly with -the. plaintiff, that 
he executed a deed of gift of his house 
at Hardoi at one time in his favour (O. 
P. 143). There are other debts also 
mentioned in the mortgage-deed, which 
were not mentioned in the earlier sale- 
deed; and though it is possible that some 
may have been taken afterwards, the cir- 
cumstances attending the execution of the 
mortgage in favour of the plaintiff. are 
not free from suspicion. .The mortgage 
was taken with the avcwed : object . of 
suing to get the earlier .sale-deed and. the 
mortgages obtained by Bishun. Sarup set 
dside. Gaya Singh admits. that he asked 
the plaintiff to fight: out -the ‘case for 
him and offered to pay him the expenses 
of the litigation (O. P. šD., In 
fact Gaya Singh. professes that he has 
been paying those expenses’ himself (O. 
P,-.50).°. The. statement in. the- mort- 
gage-deed held by the’ plaintiff . that 
Rs, 555 were paid in advance by him to 
Gaya Singh is. not borne out by any. 
réliable : evidence.: The payment - of -the 
old debts:excest perhaps of a small sum 
toi Allah Nur is- also, not satisfactorily 
established... o0 i TM AN aie J 
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“In any event as Gaya Singh had already 
transferred such interest as he possessed 
in the ancestral share held by: him in 
the village Rajipur. in April, 1912 to 
Dirgaj Singh, he had no interest left 
which he could, have conveyed by mortgage 
to the plaintiff in January 1915.: The 
sale effected by Gaya Singh in favour 
of Dirgaj Singh was valid, because, as 
pointed out in Chandar Kishore v. Dampat 
Kishore (1), a member of a, joint fomily 
could transfer his undivided share in the 
joint family property to another member 
of the family, particularly when the vendor 
and the vendee were the only members 
which constituted that family. The alien- 
ation by a member of his .share to the 
remaining member or members amourts to 
a withdrawalby him from co-parcenership 
in the family property or the merger of 
his interest in that originally held by 
the purchasing member. There being no 
third co-parcener to impugn the alienation 
such a transfer is as good as a transfer 
made to a stranger- with the consent of 
all the members then existing. 

: The mortgage efleoted by Dirgaj Singh 
in favour of Bishun Sarup was made with 
the consent and connivance of Gaya Singh. 
Gaya Singh pretends that he was not 
present at the time of the mortgage and 
came to know of it on the third day. 
But considering that the mortgage was 
effected on the very next day of the 
execution of the sale-deed by Gays Singh 
the statements of Dirgaj Singh (O. P. 382), 
Jang Bahadur (O. P. 441), Gopal Saha; 
(O. P. 540) and Lal. Bihari Saran (O.P. 78) 
that the mortgage : aforesaid was executed 
in ‘the. presence and witkin the knowledge 
of Gaya Singh are entitled to credence, 

: The same canot, however, he said in 
regard to the mortgage obtained by the 
plaintiff from,Gaya Singh, As Gaya Singh 
and Dirgaj. Singh formed members of a 
joint Hindu family, & mortgage  effeoted' 
by the father. without tlie consent of the 
other “members, of. the- family. - would: | not: 
be binding, unless it:'was ‘madè fox. legal 
necessity or ‘for ‘the payment of àntócedént: 
debts. | A’ few of the debts, specified, in. 
the deed pf .mortgage,..for the payment! 
` (4) 16 A, 369; A. W, N, (189%), 
(ws) 540 69; A. W. N, (1894), 
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of ‘which money was left with the plaint- 
iff, > wêre "probably ‘genuine; but they 
cover only’‘a small amount; the remainder 
appeür tobe’ fictitions and except in 
regard to’ such debts as were genuine, 
thé mortgage would not be binding on 
Dirgaj Singh even if the sale-deed exs- 
cuted by ‘Gaya. Singh in favour of Dirgaj 
Singh were held to be fictitious or without 
consideration, As a matter of fact Gaya 
Singh had no “subsisting title to the pro- 
perty on thé date of ‘the said mortgage 
andthe plaintiff has no right to sue. The 
determination of ‘other pleas raised in the case 
ig unnecessary. ` ` T» ; 
The -appeal is, thérefore, allowed and 
the plaintiff's claim dismissed with costs: 
throughout. The contesting defendant will 
get his costs here and below from the plaintif- 


respondent, 
E Appeal allowed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
. , COURT. 
Civit Revision No, 94-B or 1916, - 
November 9, 1916. 
Present: —Sir Henry Stanyon, KT., 

] A. J: C. 
BISANDAYAL-SITARAM, FiRM or, AKonA 
, —ÅPPLI CANT 
v6TSu8 


BODULAL-LADHURAM AND ANOTHER— 


- .. NON-APPLICANTS. 

Civil Procedure Code (Act V of 1908), ss. 24, 99, 
115—Transfer of case—Notice to parties, whether 
necessary—Court acting on motion of person not party 
to case, effect of—"Parties,” meaning of—Juriadiction 
—Bubordinate Judge also acting as Additional Judge, 
effect of —Revision—High Court, powers of, interference 


of. . 

oe 24 of the Civil Procedure Code is impera- 
tive'and where a Court proceeds under that section 
upon thé motion of a party, itis bound to give 
notice.to all other . parties to.the case whereof a 
transfer is sought and to hear such of them as 
desire to be' heard, before it can order any transfer. 
But'where the Court proceéds on its own motion 
without a party application, it is not bound to give 
notice to the|parties to the case. [p. 748, col, 2; p. 749; 
col. 1.] A 
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Where, howéver, the Court purports to take action 
under section 24 of the Civil Procedure Code on 
the application of a person who is not a party to 
the case but whom the Court erroneously troats as 
a party the order of transfer mugt be déemed to 
have uen made by the Court suo motu, [p, 749, 
col. 1,1. ‘ 


The word “parties” in section 24 of the Civil Pro- 
cedure Code refers to those litigating the suit, appeal 
or other proceedings whereof the transfer is sought. 
Lp- 748, col, 2.]. 

Where tho same officer is a Subordinate Judge 
and is also Additional Judge to the Court of 
the District Judge under the Borar Couris Law, he 
exercises jurisdiction as two distinct Courts as 
effectively as if each class of jurisdiction had been 
S ina separate officer, [p. 746, col. 2; p. 747, 
col. 1. ‘ 

Section 115 of the Civil Procedure (ode should not 
be used in & narrow and technical way. It is a 
section which gives plenary powers of interference by 
tho High Court, which are to be exercised in harmony 
with the spirit of the provisions of section 99 of the 
Code. [p. 749, col. 1.] 


Civil revision against the order of the 
District Judga, Akola, dated the 17th July 
1916, in Miscellaneous Judicial Case No. 47 of - 
1916. | 

The Hon'ble Mr. M. V. Joshi and Mr. 
V. V. Ohitale, for the Applicant. 

Dr. H. S. Gour and the Hon'ble R. 
N. Mudholkar, for the Non-Applicants. 


JUDGMENT.—It is expedient to make 
a short statement of the facts leading up 
to this appeal. In the District Court at 
Akola in West Berar besides, the District 
Judge there are several Additional District 
Judges appointed under the Berar Courts 
Law, 1905, who dispose of such cases as are 
made over to them by the District Judge, 
but who are not invested with all the 
powers of the District Judge, viz, the 
power to transfer cases under section 24, 
Act V of 1908. These Additional District 
Judges as such exercise the original 
jurisdiction, and in some cases also the appel- 
late jurisdiction of the District Court, in 
cases made over to them, and sone time 
they do so in addition to their ordinary 
business as Subordinate Judges, In 1914-15 
the Senior Subordinate Judge of Akola 
was also the third Additional District Judge 
of West Berar, but this case makes it 
necessary to point out that in these two 
capacities he was for all the purposes of 
law and procedure exercising a dual jurisdic- 
tion as two District Courts, as effectively 
as if each class of jurisdiction had been 
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vested in-.& separate officer. . For it is to 
some confusion ‘inthe matter that most of 
the trouble aud delay in this‘ case are 
dye. It fell to the same officer, presiding 
as above’ in two distinct Courts, to pass 
several decrees against the same judgment- 
debtor in suits brought by different credi- 
tors. The following are the details of four 
of these decrees :— 


Date of.. Decree. Decretal Court passing 
decree. Holder. sum. deoree. 
(1) 4-1-1915 Bishan- 4,639-10-5 Senior Sub-Judge, 
SIS dayal- © ° » ^" Akola. 
. Sitaram . 
Do. 


(2) 22.2-1916 Pokarmal-2,130-0.0 
. . . Khetsidas 2nd costs . 
(8) 24.2.1915: Laduram-13,352-0-0 Third Additional 
' : Bodulal and costs, District Judge, ' 

, , West Berar, 
(4) 24-3-1915 Onkatdas-2,693-12-0 Senior Subordi.. 

Bagdya. nate Judge,. 

Akola, 


‘Each decree-holder obtained an order 
for attachment before judgment of two 
houses belonging to the judgment-debtor. 
After the decrees had been passed, each 
decree-holder applied for execution to the 


‘Court which passed the decree. Thereupon, 
. in -execution of the decree of Bisandayal- 
Sitaram the Court of the Subordinate 


Judge sold one of the two attached houses 
on -the 15th: April 1915 and it waa pur- 
chased- for Rs. 9,500. by. Laduram-Bodulal, 
the holder of.the decree from the District 
Court. The purchase money was deposited 
in the Court of the Subordinate Judge on 
the 29th: April 1915, and was: sufficient 
to satisfy all the three decrees then pending 
execution in that Court. 

But 'on:the 12th April 1915, three days 
before the ‘sale took place, Laduxam- Bodulal 
applied to. the Subordinate Judge for rate- 
able distribution. This was the first instance 
of.the confusion I have referred to. The 
Court of the Subordinate Judge, as such, was 
not. competent to exesute a decree neither 
passed by it, nor transferred to it for 
execution and which was, moreover, beyond 
the' pecuniary- limits. of its jurisdiction. 
Therefore,- the application of Laduram was 
rejected on the 7th May1915. This order 
was immediately followed by another appli- 
cation from  Laduram made on the 8th 
May 1915, asking 
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(1) That the sale by the Court of. the 
Subordinate Judge should be set aside as 
ultra vires owing to the fact that as the 
applicant had attached the property’ and 
had applied on the 25th -February 1915 
to- the District Court for execution, the 
sale should have: been held and the pur. 
chase money dealt with by that Court 
under section 63, sub-section (1) of the 
Civil Procedure Code, 1908, as applied to 
Berar; or : 

(2) That the money should now be 
transferred from the Court of the Subordi- 
nate Judge to the District Court for rate- 
able distribution by the latter. 


It was now the turn of the Judge to 
confuse his two jurisdictions. As usual he 
sought for inspiration from the case-law, 
and though he managed to give effect to 
the clear provisions of sub-section (2) of 
section 63 and held that the sale was 
valid, he made an order as District Court 
to himself as Subordinate Judge, and 
directed that the latter should send the 
Rs. 9,500 held by him to the former for 
rateable distribution. The order was made 
on the 9th October 1915. Meanwhile, on 
the 17th July 1915 the sale had been 
confirmed, Bisandayal-Sitaram applied 
for revision of the above order by this, 
Court, and the case-came before me as 
Civil Revision No. 18-B of 1916, For the rea- 
Sons given in my order of the 25th March 
1916, I set aside as ultra vires and illegal 
the order of the Additional District Judge 
directing the transfer to his Court of 
the Rs, 9,500 legally in the custody of the 
Subordinate Judge’s Court. The substance 
of those reasons was this: that the house 
which under section 63 (1) of the said 
Code could and should have been sold by. 
the District Court, having in. fast been 
sold by.the Court of the Subordinate Judge, 
sub-section (2) came into operation and 
the purchase money ` being legally in the 
custody of the inferior Court, sub-section 
(1) could not apply to it, since that sub- 
section deals only with property “under 
attachment” which is “not in the custody of 
any Court,” 

Thereupon Laduram-Bodulal applied to 
the Distriet Judge on the 28th April 1916 
for a transfer of exeóution of Bisandayal’s 
decree to the District Court on the file of 
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the.Third Additional Distriot Judge. Notice 
of this application “was issued .to Bisan- 
dayal-Sitaram, but not .to the judgment- 
debtor. It was contended that Laduram 
not being a party to the case sought to 
be .transferred was not competent to apply 
for a transfer, but this objection: was over-. 


ruled, the learned Judge. holding that 
“rival” judgment-debtors applying for 
rateable distribution are parties for the 


purposes of section 24, Act V of 1908, as 
applied: to Berar. - (The word "judgment- 
debtors” is an evident clerical error for 
the word ‘‘decree-holders.”) The learned 
Judge considered that the case of Krishna Vei 
Marwadi v. Bhau Mansaram (1) affords author- 
ity for such an interpretation. He further 
held that the transfer asked for would be 
just and would enable the applicant to 
obtain d rateable distribution to which he 
was fairly entitled. He made the following 
order :— 


"AE therefore. grant the application of 
Laduram-Bodulal and direst that the 
execution proceeding in case No. 101 of 1914 
in which Bisandayal-Sitaram is the decree- 
holder be transferred tè the Court of the Third 
Additional District Judge.” 


Evidently the learned Judge intended thata 
proceeding pending in the Court of the Senior 
Subordinate Judge of Akola should be trans- 
ferred from that Court to the District Court of 
West Berar, and should then be sent to 
the Third Additional District Judge for 
disposal. It is to be regretted that le did 
not draw up his order accordingly. The 
popular nomenclature which transforms the 
‘Judge of a Court’ into the ‘Court of a 
Judge’ is mainly responsible and affords 
sdime excuse for the frequent failure of the 
man in the street to realize the fact that 
several Judges of one Court do not com- 
prise (except for statistical purposes) as 
‘many Courts as there are Judges. But we 
are entitled to’ expect’ that ‘there shall be’ 
nó ‘such. misappreliension or confusion bui: 
términologiéal exaotitüde ir in! orders made hy 
District? J Judger. 

"Bisandeyal- ‘Sitaram has now moved ‘this 
Courtiin: revision, to sat aside, the arder “of. the 
District Judge on the _ two. grounds, which, 
. may. be;.stated thus: x OMA a ] 


(1) 18 B, 61; 9 Ind, Dec. (x. 8.) 549,” 
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- (1) that the order purporting to- be 
made at the instance of a ‘party’ is badi in law, 
because M0 s : 


(a) no application was made by any party 
to the case transferred, 


`~ and, if it was >o | 7 


(b) no notice was issued to the judgment-. 
debtor: 
(2) that the order is unfair to Bisandayal- 
Sitaram, 


I have no doubt whatever that regarded 
as an order of transfer made at the in. 
stance of an applicant the -order of thei 
District Judge could not be supported. 
The view that rival decree-holders' in 
distinct suits are all “parties” for the 
purposes of section 24 of the Civil Pro- 
cedure Code, 1908, seems manifestly: wrong. 
The word parties" clearly refers tn 
those litigating the suit, appeal, or 
other proceedings whereof the transfer is 
sought. The facts of Krishna Velji Marwadi v. 
Bhau Mansaram (1) were, no doubt, somewhat 
analogous to the fabts of the present 
ease, but the learned Judges of the Bombay 
Court did not saya single word to suggest 
that they regarded the applicants before 
them as parties to the proceedings of which 
they prayed for a transfer. They merely . 
affirmed the jurisdiction of the District Court 
to make a transfer demanded by equity 
or expediency. I hold without hesitation 
that the application made by Laduran.- 
Bodulal for transfer of -the execution pro- 
ceedings under Bisandayal’s decreas was 
not an application made by a party within the 
meaning of section 24, Act V of 1908, as 
applied to Berar. If I had been able. to 
concur in tHe interpretation of the learned 
District Judge that Laduram was a party, 
I should have been compelled. to set aside. 
the ‘order of transfer -as ‘bad for want of. 
a notice to the judgment:debtor. Where 
a: Court proceeds under. section 24 afore.. 
said npon the’ motion -of-a party, it. is 
bound to give notice to all other -parties:. 
to the case. whereof-.a transfer -is:-sought, . 
and: to hear such -of- them .as-: desire ~ to" 
he:Heard; before ib can order.&ny transfer.. 


* In‘ this- respect -section 24, Acti V .of 1908,. 
i répeats section 25, Act XLV.of 1882, and. 


is imperative; The décision of. this. Court. 
1 À 


- 
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in. Balkrishna Gangadhar v, Ram Narain Pathi 
(2)-remains in full foree, and 1 concur in it. 

It is urged that since the District Judge 
purported to. abt at, the instance of an 
applicant whom he . supposed to be a party, 
the validity of his order must be judged 
-with reference to that part of section 
24 which has reference to applications 
by parties, and should be declared bad 
either because no party had applied 
or because the procedure for dealing with 
a party application was not followed. I 
am unable to accept this contention .as 
sound. J am not in favour of using 
section 115 of the Civil Procedure Code 
in a narrow and technical way. I regard 
it as a section which. gives plenary powers 
of interferance by this Court, which are to be 
exercised in harmony with the. spirit of the 
provisions of section 99. of the.same Code. 
In the present case, however irregular the 
procedure of the lower Court, I have to see, 
upon an examination of the main ran for 
the order made by it, 


(1) whether it had jurisdiction to make 
the order, and, if so, is: 

(2) whether the exercise of stich jarisdiction 
is affected by such irregularity, 80' material 
as to call for correction in revision;  ' 

I have already shewn that’ if the "juris. 
diction of the District Judge depended upon 
an application by a party to the ‘execittion 
proceedings which he has transferred, his order 
would have been either ultra vires (for want 


of a party application) or materially irregular 


(for want of a notice to the judgment-debtor). 
But section 24 gives him jurisdiction to 
transfer of his own motion without appli- 
eation or notice, and for the purposes of 
section 115 of the said Code that suffices 
to make his order intra vires. The learned 
Judge travélled to an ‘authorized terminus 
along a route provided for him, and it 
makes no difference that he erroneously 
believed himself to be travelling along an 
alternative route to the same terminus. 

tt is, therefore, orly necessary to see whe- 
ther his order is proper. For the applicant 
it was urged that by the long delay which 
has causéd he is robbed of the fruits of 
his diligence —that the transfer of the 
judgment-dabtor’s assets to a frésh Court will 


(2) 100. P.L, R..94. 
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give opportunity to other decree-holders to 
come in for rateable distribution who would 
be too late to get itin the Subordinste 
Judge’s Court, I do not see any force in this 
argument. The fact that one of several 
decree-holders by diligence, chance or good 
fortune often gains an advantage over the 
others in respect of the realization of his dues 
from a dishonest or insolvent debtor does not 
make such an advantage just or equitable. 
Rateable distribution of available assets 
among all creditors is the aim of justice, 
On ‘the ‘facts above stated Laduràm; had 
at least an equal right with. Bisandayal 
to share in the assets of their common 
debtor: and bnt for ‘the disregard of section 
63 (1) of the Civil Procedure Code by the 
officer who was simultaneously Senior Sub- 
ordinate Judge and Third Additional District 
Judge, the whole of this litigation and delay 
might have beenavoided. It might also have 
been avoided if Bisandayal had realized that 
the transfer of the money into the hands of 
the Additional District Judge, though irregu- 
larly made, merely placed all the decree- 
holders in the position which they were 
entitled to be and would have been but 
for the initial, error of the Subordinate 
Judge. He has himself to thank for .the 
delay and any disadvantage to him whioh 
He and*his legal advisers 
have indulged in an opportunity for litiga- 
tion which certain illegalities of procedure 
gave them, and whatever eujoyment they 
got out of that must be their solatium 
for what it has cost them. If wiser coun- ` 
sels had prevailed, it must have been 
foreseen that the only result of cbjecting 
to a proper transfer of execution in the 


wrong way would be to secure its transfer 


in the right way. I concur with the learned 
District Judge that it is in every way 
just and equitable that Laduram should have 
rateable distribution in the Rs, 9,500 avail. 
able and that the transfer ordered by him 
is necessary and proper. I, therefore, dismiss 
this application with costs, allowing Rs. 30 as 
Pleader's fees. 
Application dismissed, ; 
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OUDH JUDICIAL COMMISSIONER'S 
: COURT. . 
MiSCEDLANEOUS Civit Arrear No. 35 or 1917. 
: August 22, 1917. 
Present: —Mr. Lindsay, J. C. 
Rai Sahib BISHAMBHAR NATH 
TANDAN—Derenpant—OBJECTOR— 
APPELLANT 
vorsus 


UMED ALI—PzaiwTIFF—OPPOsrTE PARTY. 

Civil Procedure Code (Act V of 1903), O. XXXIV, r. 
3—Final decree in mortgage suit, application for, 
nature of —Notice to parties concerned, necessity of. 

An application for passing a final decree in a suit 
for foreclosure is an application ina suit as distin- 
guished from an application for execution of the 
preliminary decree, and on such an application 
being made notices ought te be issued to all the 
parties concerned. [p. 750, col. 2.] 


Appeal against the order of the Sub- 
ordinate Judge, Barabanki, dated the 25th 
May 1917. 

Mr. P. Koul, for the Appellant. 

Mr. M. Wasim, for the Respondent. 


JUDGMENT.—This is an appeal against 
an order of the Subordinate Judge of 
Barabanki rejecting an application made by 
‘the appellant, Babu Bishambhar Nath, under 
Order IX, rule 13 of the Code of Civil Pro- 
cedure. The facts of the, case may be 
briefly stated. It appears that Umed Ali 
the plaintiff ‘brought a suit for foreclosure 
of a mortgage. The applicant Babu 
Bishambhar Nath was impleaded in that 
suit on the ground that at the time when 
‘the suit was brought he had, in execution 
of a decree passed in his favour, attached 
the mortgaged property. A preliminary 
decree was passed in due course and I 
have been informed now that at the time 
this preliminary decree was passed, the 
property attached by Babu Bishambhar Nath 
had actually been sold in execution of the 
‘decree. However, that fact does not appear 
to have been communicated to the Court 
which passed the preliminary decree. The 
“period fixed for redemption having expired, 
‘an application was made to the Court to 
pass a final decree in the terms of Order 
XXXIV, rule 3. This application having been 
made the Court ordered notice to issue to 
the various parties who were impleaded 
as defendants, one of them being the pre- 
sent applicant Babu Bishambhar Nath. It 
ig stated here that there was no due service 
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of tke notice issued to Babu Bishambhar 
Nath and that the application for the final 
decree was taken up and granted in ‘his 
absence, After this Babu Bishambhar. Nath 
made an application to.the Court to set 
aside the ex parte order and it ia the order 
which was passed upon this application 
which forms the subject-matter of the 
present proceedings. The learned Subordi- 
nate Judgé dismissed the application but 
not on the merits. He does not seem to 
have inquired into’ the fact whether there 
was due service of the notice or not;:but 
he came to conclusion on his view of the 
law that Babu Bishambar Nath had no locus 
standi to make the application, the ground 
apparently , being .that Babu Bishambhar 
Nath had ceased- to have any interest in 
the mortgaged property which was- the 
subject of the final: decree. The reason 
for which it was held that Babu Bisham- 
bhar Nath had no longer any. interest in 
this property was‘ the fact that it had 
been sold in execution and purchased .by 
a third party. Another point which was 
taken by the Subordinate Judge in dis- 
posing of this application was that under 
the law it was not necessary for any notice 
to issue to Babu Bishambhar Nath’ before 
the final decree was passed. This point 
acéording to the judgment was condeded 
by the Counsel on both sides who were 
before the learned Subordinate Judge. It 
appears to me that it is nob ‘a correct 
proposition of law to say that in proceed. 
ings taken for the obtaining of a final 
decree under Order XXXIV, rule 3, it is not 
necessary for the Court to issue a notice. 
There was no doubta good deal of differ- 
ence of opinion regarding this matter 
before the introduction of the present Code 
of Civil Procedure, But it is to be observ- 
ed that under the present law an applica- 
tion for having a final decree made ‘in a 
suit for foreclosure is an, application in a 
suit and is not a mere application for 
execution ofthe decree. That point appears 


‘to me to.be well established. Consequently 


on this ground, I think, on the ‘general 
principle that orders in a suit ought not 
to be made against a party without his 
having an opportunity of showing cause, . 
it must be held that notice ought to issue 
to all parties in such proceedings. The 
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learned ^ Counsel for the applicant has 
drawn my attention to the form of final 
decree which is to be found in Schedule J, 
Appendix D to the Code of Civil Procedure. 
The form is Form No. lO and it certainly 
seems from the language of tbe law that 
the Pleader for the defendant should be 
heard before the final decree is passed. 
Apart from this it seems to me to be 
impossible for the opposite party now to 
argue that Babu Bishambhar Nath had no 
locus standi to make this application to 
have the ex parle order set aside. If the 
plaintiff’s case was that Babu Bishambhar 
Nath had no. longer any interest in this 
mortgaged property which entitled him to 
be made a party to these proceedings for 
obtaining a final decree, then the obvious 
course for him was to apply.to have Babu 
Bishambhar Nath discharged from the suit. 
He did not do so, however. On the con- 
‘trary ib was at the plaintifi’s own instance 
that the notices were issued to Babu Bisham- 
bhar Nath and other defendants in the 
case. Having asked the Court to issue the 
‘ notice to Bishambhar Nath it seems to me 
to follow necessarily that Babu Bishambhar 
Nath was entitled to a hearing before the 
application made by the plaintiff ‘could be 
granted. Iam satisfied, therefore, that the 
order of the lower Court cannot be sustain- 
ed. As the Subordinate Judge has dis- 
posed of the matter on a preliminary point, 
I set aside his order and send the case 
back to him for disposal on the merits, 
Costs here and hitherto will abide the result. 


Appeal allowed; Case sent back 
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CALCUTTA HIGH COURT. 

Civit Rute No. 670 or 1916. 
August 29, 1916. 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Cuming. 
TARAPADA GHOSE-—PérITIONER 
versus 


JAGAT MOHINI DASI—Opposits Party. 

Provincial Small Cause Courts Act IX of 1887), ss. 
17, 25—Ex parte decree, setting aside of—Requirements 
of s. 17, non-compliance with, effect of—Revision— 
High Court, power of. 

The requirements of section 17 of the Provincial 
Small Cause Courts Act are mandatory. Therefore, 
an order setting aside an ez parte decree made by a 
Small Cause Court Judge, ina case in which the 
requirements of section 17 have not been fully 
complied with hy the defendant, is liable to be 
cancelled by the High Court in the exercise of its 
revisional jurisdiction. [p. 762, col. 2.) ° 

An ex parte decree was passed bya Small Cause 
Court. The defendant applied to set aside the decree 
and Bled a security bond to cover the amount due 
under the decree. By this document immoveablo 
property was offered as security, but it was not 
registered: 

Held, that the defendant had failed to comply 
with the provisions of section 17 of the Provincial 
Small Cause Courts Act and the Court wag not, 
therefore, competent to set aside the ex parte decrce, 
[p 752, col. 2.] 


Civil Rule against an order of the Small 
Cause Court Judge, Sealdah, dated the 
24th June 1916. 

Babu Surendra Nath Guha, for the Peti- 
tioner. 

Babus Dhirendra Lal Kastgir and Jogesh 
Chandra Bose, for the Opposite Party. 


JUDGMENT.—We are invited in this 
Rule to set aside an order of a Small 
Cause Court Judge, which sets aside an 
ex parte decree’ under section 17 of the Pro- 
vincial Small Cause Courts , Act. The 
ground assigned is that the order has been 
made thongh the requirements of that sec- 
tion have not been fulfilled. It appears 
that the ex parte decree was made on the 
26th August 1915. On the 30th Novem- 
ber 1915 the defendant made an applica- 
tion to set aside the ex parte decree, and, 
as required by the proviso to sub-section 
(1) of section 17, filed along with the 
application what purported to be a security 
bond to cover the amount due under the 
decree. By this instrument, immoveable pro- 
perty was offered as security. The*docu- 
ment .and. the title-deeds of the | properties 
ofered by way of security were examined 
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by an officer of the Court and he report- 
ed in favour of their sufficiensy. The docu- 
ment was then placed before the Judge 
who, on the day following, accepted the 
report of the officer. Nothing was done 
subsequently by. the defendant till the 20th 
May 1916, when she obtained a return of the 
document for registration: in accordance 
with. law. The document was duly 
“presented, but ‘the registering officer 
declined to register it on the ground 
that it had .not been presented. within 
the time allowed: by- law, namely, four 
motths from the date of exeontion.- "The 
position, consequently, was that on. the 
day when . the application. to. set aside 
the ex parte deeree -was taken ‘up for 
disposal, that is, on the 24th June 1916, 
there, was. no valid security bond before 
the Court. No doubt, security had been 
offered, - the value had been tested, and 
the document :had been approved by the 
Court, but steps bad not been taken by 
tha. applicant. to have it registered, so as 
to :make it a dosument operative in law. 
Notwithstanding the protest of the plaint- 
iff  decree-holder, the Court proceeded 
io hear the application and. came to .the 
conclusion. that, ‘as the, summons was not 
served on the petitioner, the ex parte 
decree must tbe set aside. The Court 
then proceeded io give the following 
direstion ;' “Although the security given 
and accepted : by the Court was not 
registered, the plaintiff, will not at all 
be ` prejudiced ' when the same property 
has been attached. ‘This application is 
granted: ‘and ‘the attachment shall subsist 
until the © disposal- of tbe -suit. Fresh 
security be. given ` within a fortnight. » It 
is worthy of note that the attachment, 
which had been effected at the instance 
of the decree-holder, came to'an end as 
soon as the ec parte decree was set aside, 
and it was not competent to the Judge 
to order that the attachment shall subsist 
thereafter, though it might have been 
open to him to make an .order for 
attachment before judgment if an appli. 
cation ‘in that behalf-was made by the 
plaintiff and the requisite grounds were 
establighed for that d "The.substance 
of -the matter this ‘that the: Judge 
has set aa the em parte Hestes, although 
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no seourity has been given. by the 
defendant. The question arises whether 


this order :can be sustained. . 

On behalf of .the defendant, it has T 
been disputed that the . requirements of 
section | 17. are mandatory, as bas been laid 
down in the cases of Jogi Ahir v. Bishen Dayal 
Singh (1), Jeun Much v. Bhudhiram Muchi (2), 
Basiruddín Mondal v, Sonaulla Mondal (3), 
Somabhai v. Wadi Lal (4), Jagan Nath v. Ohet 
Ram (5) and Suryanar ayana v. Ramanna (6). 
This position is not and cannot be disputed. 
But we are pressed not to interfere in 
the exercise of our revisional jurisdiction, 
because, it is asserted, no injury will be 
done to the plaintiff. [t is said that all that 
the Court has done .is to direct a re» 
trial and if the plaintiff has got a good 
case, he will, no doubt, succeed again. In 
our opinion, this view should not be adopt- 
ed in this case. The plaintiff, who got the 
ex parte decree, had obtained a valuable 
right, subject, no doubt, to the liability to 
have the decree vacated at the instance of 
the defendant, if the mandatory require: 
ments of section 17 were fulfilled. There 
has, however, been no compliance with these 
essential. pre-requisites. No explanation, 
plausible or otherwise, had even been offered 
to show how the security bond came to 
remain in Court for so many months after 
it had been approved and. why steps were 
not taken in time to have it registered. 

In these circumstances, we must dealine 
to yield to.the invitation of the. defendant 
to ignore the mandatory requirements of the 
Jaw. in,the manner suggested. 

We hoid accordingly that this Rule must 
be made absolute, thé order of the Small 
Cause Court Judge, dated the 24th June 
1916, cancelled and the ew parte decree 
restored. There will be no order for costs 
in these proceedings. 

Rule made absolute, 

(1) 18 C. 83; 9 Ind. Dec. (N. s.) 56. 

(2) 82 C. 339; 1 C. L.J. 43. 

(3) 6 Ind. Cas. 164; 16 C. W. N. 102. 

(4) 9 Bom. L. R. 888. 

(5) 28 A. 4115 8 A. L. J.'818; A. W, N. (1906) 98. 

(6) 6 Ind. Cas. 400; 84 M. 88; 17 M. L. J. 308; 
(1910, M. W. N. 279. 
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LOWER BURMA CHIEF COURT. 
CurxiNAL Revision No. 101B or 1917. 
‘ July 6, 1917. 
Present: — Mr, Justice Parlett. 
AH POK AND oTHERS— ÀCOUSED— À PPLICANTS 
versus ' 
EMPEROR—OeProsrre PARTY, 
Criminal Procedure Code (Act V of 1898), s. 108— 
` House sesrch—Procedure—Iniention of Legislature— 
Burma Gambling Act (I of 1899), ss. €, 7, ii. 

In laying down the procedure to be followed in a 
house search provided by section 103 of the Criminal 
Procedure Code, the intention of the Legislature is 
to protecó the person whose house is searched 
and to give confidence to the neighbours. [p. 758, col. 


2 

Ie persous called in at the time ofthe search 
Should be: of. some standing whose words can be 
believed, and not necessarily those living within a 
stone’s throw of the house to be searched. ‘The stress 
ison the word ‘respectable’ and not on the word 
‘locality’ in sub-section (1; of section 103 of the 
Criminal Procedure : ode. [p. 758, col. 2.] 


Criminal review of the order of the Eastern 
Sub- Divisional Magistrate, Rangoon, dated the 
26th February 1917, passed in Summary 
Trial No. 31 of 1913. ` 


ORDER.—House No, 42 in Sitke Maung 
Kaing Street was entered under a warrint 
issued under seotion 6 of the Burma Gambling 
Act. Dominoes, cards, dice, counters and money 
were found. Twenty of the persons found 
jn the house were sent up for trial and have 
been convicted under section 1) of the Gambl- 
.ing Act, and fined Rs. 20 each. They apply 
for revisionon two grounds, first, that the 
search wasirregular and, therefore, the pre- 
sumption under section 7 did not arise, and 
secondly, that if it did arise, it has been 
rebutted. 

The objection to the search is that one 
of the witnesses to it was an ex Policeman, 
and the other was resident in llth Street, 
and that the former should not be deemed a 
respectable'person nor the latter an inhabit. 
ant of the locality in which the house 
searched is situate. It appears that one of 
the witnesses used to be in the Police 
force, but be resigned voluntarily, merely 
because he wished to avoid a transfer away 
from Rangoon, and has since then been living 
with hig aunt, and looking after her busi- 
ness of which the capital is about Rs. 500. 
There is absolutely nothing alleged against his 
character, nor is there any reason to suppose 
that he is any longer any more amenable to 
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Police influence than any other independent 
small trader. Iam unable, to hold that he 
was an incompetent withéss on that ground. 
As regards the residencó of the other | 
witness, I find from the map that llth 
Street is almost exactly half a mile west of 
Sitke Maung Kaing Street. It'is a populous 
part of the city, where the streets run 
from north to south at very close intervals 
and there appear to be sixteen such streets ` 


between the two in question. They are 
crossed at intervals of abont 300 yards 
by broad thoroughfares running east and 


west, along the central one of which runs 
the tram .line. The two streets are, there- 
fore, within easy reach of each other, ard 
I have no hesitation in saying that they 
are within the same locality, within the 
meaning of section 103, Criminal Procedure 
Code. 

In Ah Sein v Emperor (1) the learned Judge 
was not prepared to limit the word locality 
in that section to the same quarter of 
the town as the place which is searched. 
In Emperor v. Sit Nyein (2) the same 
learned Judge held that a person living 
within hail of the place to be searched may 
reasonably be regarded asan inhabitant 
of the locality, even if a branch of the 
Irrawaddy river flows between. He pointed 
out that the object of the provision is to 
ensure that false  eyidence will not be 
‘fabricated. The important point is that 
the men called in should be persons of 
some standing whose word can be believed, 
not that they should be persons living within 
a stone’s throw of the honse to be searched. 
The stress is on the word “respectable” and 
not onthe word "locality". 

It appears to me that the intention of the 
law is to protect the person whose house is 
searched and to give confidence to the. 
neighbours. Inthe case of a person whose 
residence is so easily accessible as in this 
instance, the ‘accused could have no. 
difficulty in ascertaining the character and 
status of the witness and in. proving that . 
he was’ not respectable if. in fact he, was. 
not. 1 hold that the conditions of 
section 103, Criminal Procedure Code, | 


. (1) 12 Ind. Cas. 87; 4 Bur. L. T. 222; 12 Cr. L, J. 
4179. ; " , 

(2) 8 Ind: Cas, 988; 3 Bur, L. T. 143; 11 Cr. L. J, 
746, 
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were fulfilled and that the presumption: 
arose under sestion 7 of the Burma 
Gambling Act. As to the plea that 


it was rebutted, it appears that some of the 
money was found in a box. The accused 
plead that this was not commission pay- 
able to any individual,-but the winner of 
each gain put what sum he liked into the 
hox, andthe whole was subsequently spent 
ou treating the whole company. They 
alleged that all the actual players, indeed 
all the ‘persons present éxcept one who 
was a visitor, were residents in that 
house: thatit was a lodging for about 150 
persons, members of one clab, and that 
each of them paid rent to thelandlord. They 
ealled three alleged inhabitants of the house 
who stated it was a lodging house, but not 
one of them gave any evidence as to the 
destination of the sums levied from. the 
winners, and the mere word of one of the 
accused cannot be held sufficient to rebutt 
the presumption. S 

I decline to interfere 
application. 


and dismiss the 


Application dismissed. 


"€ 


BOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 230-0r 1917. 
August 2, 1917. 

Present; —Mr. Justice Beaman and Mr. 
Justice Shah. 

BAI JIBA—Accusep— APPELLANT 
versus 


EMPEROR— RESPONDENT. 

Penal Code (dct XLV of 1860), ss. 299, 300, 319, 
320—Hurl, grievous hurt and culpable homicide 
not amounting to murder, difference between— Death 
caused by injury not intended or likely to cause death 
— Offence. 

Jn a sudden quarrel with .the deceased, the 
accused seized him by the testicles and squeezed ‘them 
with considerable force and for & considerable 
tims. The former, who was ina very unsound 
bodily condition, did not recover from the shock 
of the pain and died soon after. The medical 
evidence showed that the injury inflicted by the. 
acoused upon the deceased would not in normal 
conditions have endangered his life: 

Held, that the accused was guilty of causing 
simple hurt. [p. 756, col. 1.] 

Per Beaman, J.—There is no case in which 
death is caused and is the result under normal 
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conditions of the injury intended to be inflicted 
which can possibly be a case of grievous hurt. [p. 754, 
col. 2; p 755, col. 1 ] 

Phrases such as "hurt which "udin Ka life" in 
section 820 of the Penal Code and "injury which 
is likely to cause death" in section 299 must be- 
applied with reference to normal conditions, and 
any hurt which endangers human life must also 
be likely to cause death. [p. 755, col. 1,] 

Where, however, death is caused as the result 
of an injury which is not intended to cause death 
and was not in normal conditions likely to cause 
death, the offence can neither be grievous hurt 
nor culpable homicide not amounting to murder. 
It must then be a case of simple hurt. [p. 755, col. 1.] 

Per Shah, J—Great care and caution are necessary’ 
in determining with reference to the evidence in 
each case, where death has resulted from ann 
injury, whether there is any real difference between 
the injury indicated by the expression “ injury which 
is likely to cause death " within the meaning of 
section 209 of the Penal Code and that indicated 
by the expression “hurt which endangers life " 
within the meaning of section 320. [p. 756, col. 2.] 


Criminal appeal. from conviction and 
sentence passed by the Additional Sessions 
Judge, Ahmedabad. 

Mr. T. R. Desat, for the Appellant. 

Mr. S. S. Patkar (Government Pleader), 
for the Crown. 

JUDGMENT. 


Beaman, J.—I take this opportunity of 
making one last attempt to clear a con- 
fusion of thought which prevails general. 
ly throughout the mofusstl, and even, I 


am afraid, in higher places. This case 
affords a. good illustration of what I 
mean. For, on the “facts, it is quite clear 


that the accused must be guilty either 


of culpable homicide not amounting 
to murder or of simple hurt. But, as so 
constantly happens, the Sessions Judge 


first holds that the accused is not guilty 
of culpable homicide not amounting to 
murder, because she did not intend to 
cause death and the injury which she 
did intend to cause was in his opinion 
not likely in the ordinary course to cause 
death. So far so good. But he immedi- 
ately proceeds to add that since the accused 
‘inflicted the injury with violence and 
tenacity, she must be guilty of grievous hurt 
and convicts and sentences her accordingly: 

A very little scrutiny of the three 
sections dealing with hurt, grievous hurt 
and culpable homicide not amounting 
to murder will show that there is no case 
in which. death is caused and is the result 
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under normal conditions of the iojury 
intended to be inflieted which can possibly 
be a case of grievous hurt. It is to be 
observed that the phrases such as hurt 
which endangers life, in the grievous burt 
section, and hurt which is likely to cause 
death in the section of culpable homicide 
not amounting to murder must be applied 
with reference to normal conditions, and 
it then becomes obvious .that any hurt 
which endangers human life must also be 
likely to cause death. I do not think 
that any case, however far-fetched, could be 
put to the contrary. But where death is 
caused as the result of an injury which is 
not intended to cause death and was not in 
normal conditions likely to cause death or, to 
use the other phrase, which in normal 
conditions did not endanger life, it becomes 
clear that the offence can neither be grievous 
hurt nor culpable homicide not amounting to 
murder. For it must then be a case of simple 
hurt, There isa strong tendency, which I 
have observed during more than thirty years’ 
experience of the administration of the 
Criminal law in this country, to convict very 
loosely of grievous hurt where the Court 
rather shrinks from finding the accused 
persons guilty of whatis generally regarded 
to ‘be the more serious offence of culpable 
homicide not amounting to murder. ` Leaving 
aside for a moment the. special forms of 
grievous hurt which lead up to the last clause 
of the definition, where any hurt is inflicted 
which endangers human life and does not fall 
within the previous special categories, the 
slightest analysis will show that it is only 
grievous hurt if death is not caused, and wher. 
ever death is caused it immediately becomes 
culpable homicide not amounting to murder, 
The sections are clearly intended to provide 
for like cases of hurt ending differently and 
it is, I believe, a universally true view that in 
every case of the kind which, where death is 
not caused, would be grievous hurt, under that 
general description where death is caused, it 
must always without exception be culpable 
homicide not amounting to murder or murder. 
As tothe particular definitions of grievous hurt 
which precede, they may of course be invok- 
ed in special cases where death has been caus- 
ed, although there was no intention to cause 
death or any injury likely, in the ordinary 
course of nature; to-cause death or endanger 
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human life. But I should say that hardly 
any case of that kind could be given where 
death was really the result of any of the 
particular forms of injury enumerated in, the 
section under normal conditions where the 
Court would not err in calling the offence 


| grievous hurt rather than culpable homicide 


not amounting to murder. To give an, 
illustration of what I mean, suppose in a 
scuflle one man breaks another’s little finger 
and then gives hima blow on the shest with 
his fist and it turns out that the injured man 
was ina diseased state of health suffering 
from an enlarged spleen, so that the blow 
caused his death. This would, of course, 
under any general rule be clearly a case of 
simple hurt, but owing to the fracture of the 
little finger which had nothing to do with the 
death he might be convicted in such a case 
of grievous hurt. It is only where death is 
attributable to an injury which the offender 
did not know would endanger life or would be 
likely to cause death and which in normal 
conditions would not do so notwithstanding 
death being caused, the offence will certainly 
not be culpable homicide not amounting to 
murder, but simple hurt, and every such case 
depends upon the existence of abnormal] con- 
ditions unknown to the person who inflicts 
the injury. The commonest of all such cases, 
and one unhappily of very frequent occurrence 
in this country, is death caused by a very 
ordinary kick or blow owing to the person 
injured suffering unknown to his assailant 
from an enlarged spleen, In this case the 
actual facts proved do not in my opinion 
warrant us in holding that the acoused 
appellant intended to inflict an injury which 
would in normal circumstances endanger 
human life or which she knew to be 
likely in the ordinary course of nature 
to cause death. That being so, I have 
no hesitation in saying that the Sessions 
Judge was’ wrong in having convicted her 
under section 325 and the convistion on the 
view he took ought to have been under 
section 34. Here the facts are that in 
a sudden quarrel with the deceased man 
the accused woman seized him by the testicles 
and squeezed them with considerable force and 
for a considerable time. The evidence is not 
as Glear as could be wished, as to what took 
place immediately before she thus assaulted 
the deceased or who was the aggressor. But 
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the medical evidence satisfies me that-the in- 


jury actually thus inflicted by the accused, 


"upon the deceased would notin normal con- 
ditions have endangered his life. He was, 
however, unfortunately in a véry unsound 
bodily eoridition and he never recovered from 
the shock of the pain. Such being the facts 
found and nothing being disclosed, in my 
judgment, to prove the plea put forward 
on behalf of the accused appellant that 
what she did she did in the exercise of 
the right of private self:defence, I think 


that this is really a case of: simple hurt.. 


For let us suppose the deceased had not 
died of the shock, it is quite certain that 
in an bour ortwo he would have recovered 
altogether from the attack made upon him 
by this woman, and suppose he had then 
filed a Criminal information against her, can 
it be supposed that she could at the most 
have been, convicted of anything more than 
simple hurt? In these circumstances, then, 
I am clearly of opinion that the conviction of 
grievous hurt is wronz and cannot be sustain- 
ed. 

I think that the facts prove that the 
accused was guilty of the offence of hurt, 
and as she appears to hav» behaved with 
very unusual ferorcity and cruelty, I think 
it a proper case for the infliction of the 
maximum sentence. In ‘this I believe my 
learned brother agrees-and we have, there- 
fore, decided that we ought to alter the 
conviction from one of grievous hurt to one 
of simple, hurt and the sentence from four 
years’ rigorous imprisonment to one of one 


year's rigorous imprisonment, and we so ' 


order. 


Swan, J.—On the facts of this case I 
agree with the conclusion arrived at by my 
learned brother. 


The. learned Additional Sessions Judge 
was not satisfied that the accused intended 
to kill the deceased or knew that she was 
likely to doso. But he held that the ac- 
'éused intended or knew herself to be like- 
ly toe cause grievous hurt. The learned 
Judge has not mentioned the particular 
nature of the grievous hurt which, ac- 
cording to him, the accused intended to cause. 
Probably the Judge meant the hurt which 
would endanger life under clause 8 of section 
820 of the Indian Penal Code, . 


x 


^ 
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The medical evidence in the case suggests :. 
the inference that the death was due to.. 
the abnormal and weak condition of the 
deceased. 1 am satisfied the injury caused 
by the accused was neither such as was 
likely to cause death nor such as would 
endanger life under ordinary conditions. , It 
isalso clear that the hurt in question can- 
not properly fall under any other clause 
of section 320 of the Indian Penal Code, 

I do not desire to enunciate avy general : 
proposition as to whether in a oase, where 
death has resulted from the injury caused 
to the deceased, there is any real differ- 
ence between the injury which is likely to. 
cause death ‘within the meaning of the 
definition of culpable homicide and the burt 
which endangers life within the meaning 
of the definition of grievous hurt. I only . 
desire to point out that great care and. 
caution &re necessary in determining with 
reference to the evidence in each ease, where 
death has resulted from the injury, whether 
there is any real difference between the injury 
indicated by one expression and that indicated, . 
by the other. 

In my opinion ib is not made outin this 
case that the death resulted from the injury. 
The proper and safe conclusion seems, to 
me to be that the accused caused hurt 
punishable under section 323 of the Indian 
Penal Code.. f 

The conviction and sentence should be - 
altered as proposed by my learned , bro- 
ther. . 

Consiction and sentence altered, 


LOWER BURMA CHIEF COURT. 
Criminat Revision No. 282B or 1916. 
March 1, 1917. 

Present: —Mr. Justice Parlett. 

S. C. PAUL-—Ao0CCSED — APPLICANT 
versus 
EMPEROR —Orrosirs Party, 

Burma Municipal Act (III of 1898), s. 149 —Bye- 
laws framed by Municipal Committee imposing condi- 
tions on pawnbrokers, validity of —Condition restricting 
rate of interest to be. charged—Licensee, whether can 
object to condition. 

'Seption :4? of ths Burma Municipal Act empowers 
a Municipal Committee to make byo-lawa for rendoy- 
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ing licenses necessary for pawnbrokers and deter. 
mining the conditions subject to which they shall be 
granted. [p 767, col. 1.] 

A condition in pawnbrokers’ licenses issued 

under section 142 of the Burma Municipal Act 
limiting the rate of interest chargeable by pawn- 
brokers does modify and restrict the law which 
allows freedom of contract, but it is not on that 
account ultra vires of the Municipal Committee 
inasmuch as the power to limit the rate of interest 
is reasonably implied in the power to, determine 
the ee of such licenses. [p. 757, col. 2; p. 758, 
col. 1. 
. It does not lie in the mouth of a licensee to object 
to the terms of a license which gives him rights 
and privileges which he would not enjoy without 
such license. [p. 757, col. 2.] 

Any one who wishes to carry on the business of a 
pawnbroker within the Rangoon Municipality must 
have a license.and must carry on his busimess in 
conformity with the conditions of that license, 
whether or not they modify the law under which 
businesses for which no license is required are carried 
on. [p. 758, col. 1.] 


Criminal review of the order of the District 
Magistrate, Rangoon, dated the 8th day of 
August 1916, passed in Summary Trial No. 98 
of 1916. i 

Mr. Higinbotham, for the Crown. 

ORDER. Applicant has been convicted 
of disobeying a bye-law made by the Rangoon 
Municipal Committee, by carrying on the 
business of a pawnbroker within the Munici- 
pality without a license from the Committee. 
There is no doubt upon the evidence that he 
was in the habit of taking goods and cattle 
in pawn for logns of money of small amount, 
and that he did carry on the business of a 
pawnbroker as defined in the bye laws, 
though that may not have been the only 
description of business which he carried on. 
Admittedly he had no license. The case put 
forward for him was that the Committee had 
not power to make the bye-laws for breash 
of which he has been convicted. 

Section 142 of the Burma Municipal Act 
empowers the Committee to make bye lawa, 
among other purposes, “for rendering licenses 
necessary for pawnbrokers and determining 
. .. the conditions subject to which they 
shall be granted.” It is perfectly clear, 
therefore, that the  Conimittee has been 
expressly empowered to make a bye-law that 


no one shall carry on the business of a pawn- . 


broker within the Municipslity withaat a 
license from the Committee. It has also been 
expressly empowered to make bye-laws 
determining the conditions subject to which 
such licenses shall be granted and may ba 
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revoked. These conditions are embodied in 
Bye-law 6, which also provides that the 
license may be revoked for breach of any of 
those conditions. [t was argued that the 
Committee had no power to impose certain of 
these conditions as they conflicted with the 
provisione of the Indian Contract Act. The 
conditions objected to are V, IV and X. 
The first limits the rate of interest charge- 
able on loans; the other two are as follows: — 
IV. That the licensee shall not sell any 
pledge before the expiration of the time 
agreed upon for redemption thereof, or 
otherwise than in accordance with these 
conditions. X. That the licensee shall de- 
liver all articles pledged for sums exceeding 
Rs. 20, and unredeemed at the time agreed 
upon for redemption thereof, to an auctioneer 
appointed by the Committee for sale; and 
shall not sell the same except through such 
auctioneer. It is objected that these two 
conditions give the pawnee a right of sale of 
unredeemed pledges which is not accorded 
to him by section 176 of the Contract Act 
Mr. Higinbotham, for the Crown, contends 
that the bye-laws leave the Contract Act 
untouched, and give no further right of sale 
than does that Act, viz., a right of sale after 
giving the pawnor reasonable notice. It may 
be doubted if that was the intention of the 
framers of the bye-laws, but it appears to me 
unnecessary to decide whether or no the 
bye-laws as they stand do givea power of 
sale with notice, for two reasons; first, 
because it does not lie in the mouth of a 
pawnee to object to the terms of a license 
which gives him rights and privileges which 
he would not enjoy without such license, and 
secondly, because, in the view I take of the 
matterit is immaterial whether the conditions 
of the license prescribed by the bye-laws do 
or do not modify the general law of contracts. 


Condition V, limiting the rate of interest 
chargeable, does modify and restrict the law 
which allows freedom of contract, but I do 
not think it is on that account ultra vires of 
the Committee. Clause (6) of section 142 of 
fhe Burma Munivipal Act empowers the 
Committee to make bye-laws for the rates 
which may be demanded for hire of any 
conveyance hired for a period not exceeding 
24 hours. It has not been, I do not think 
it could be, contended that bye-laws thug 
limiting the rates, though interfering with 
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freedom of contract, would be ultra vires, 
since the Act gives express power to frame 
them. In the case of pawnbrokers’ licenses 
though power to limit the rate of interest is 
not expressly given,I think it is reasonably 
implied in the power to determine the conditions 
of such licenses. Moreover, the Committee 
have clearly power to forbid the carrying on 
the business of a pawnbroker without a 
license and to determine the conditions of tho 
license. Any one who wishes to carry on 
that bnsiness within the Municipality must 
have a license and must carry on his business 
in conformity with the conditions of that 
lieense, whether or no they modify the law 
under which businesses for which no licenses 
are required are carried on. This disposes of 
the other objection to condition X that it 
limits the right of sale to sale through the 
auctioneer appointed by the Committee. 

In my opinion the Committee was right 
and I dismiss this application. 

Application dismissed. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 448 or 1917. 
May 18, 1917. 

Present;— Mr. Justice Chitty and 

: Mr. Justice Richardson. 
RAM NARAYAN ACHARJEE— 
. PETITIONER 
versus 
ATUL CHANDRA DAS—Opposm: Party. 

Criminal Procedure Code (Acl Y or. 1898), ss, 250, 
386--Compensation, order for, mot included in 
order of acquittal, validity of—Imprisonment, in default 
of payment of compensation, when to be ordered. 

An order for compensation against a complainant, 
made after calling upon the latter to show canse and 
recorded as a postscript to, and at the same time as 
the order of acquittal, on the same piece of paper and 
forming part of the same order, is not illegal merely 
on the ground that it has uot heen included in the 
order of acquittal, [ p. 768, col. 2.) . 


‘An order for imprisonment in default of payment 
of compensation cannot be included in the order for 
compensation made against a complainant, as the im- 
prisonment cannot be ordered until some attempt has 
been made to levy the compensation iri the manner 
provided by section 386, Criminal Procedure Code, 
for the levy of afine. [p 768, col. 2; p. 759, col. 1.] 

Babu Bhagirath Chandra Das, for the 


Petitioner. 


INDIAN OASES. 


RAM NARAYAN ACHARJER tU, ATUL CHANDRA DAS. 


` piece of paper, 


[1917 


Babus Monmotho Nath Mukherji, Rishtadra 
Nath Sarkar and Sarat Ohandra De, for the 
Opposite Party. i 

JUDGMENT.—This Rule was granted to 

the petitioner Ram Narain Acharjee, who 
has been ordered to pay Rs. 50 as com- 
pensation to the accused in the case which 
he had brought against him for causing 
hurt. 
“ The ground which has been taken that 
the order for compensation is not included 
in the order of acquittal cannot, we think, 
be sustained. It is clear that the com- 
plainant was then aud there called upon 
to show cause and the order against him 
for compensation was made at the same 
time by the Sub.Deputy Magistrate. It 
was recorded, it is true, as a postscript 
to the order ‘of acquittal, but on the same 
and formed part of the 
same order. On the’ evidence we do not 
feel disposed to interfere in revision. It 
appears from the Magistrate’s explanation, 
that in his allegations made before this 
Court the present petitioner has gone ont- 
side the record of the case and stated a 
number of facts which are nof to be found 
there. These facts appear to have been 
introduced mainly for the purpose of creat- 
ing prejudice. 

The main fact on which the petitioner 
now relies is that he went to the hospital 
on the day following the alleged occur. 
rence to be treated for an injury to his 
finger, that is, the hurt he has complained 
of in the case. The ticket of. the hospital 
no doubt shows that be went there for 
treatment for an injury tothe finger, But 
the Doctor is nnable to recollect that there 
was apy such injury, and he now states 
in his evidence before the Court that the 
appearance of the finger may be due to, 
gout or other causes. It would seem that 
the petitioner took advantage of an alterca- 
tion which undoubtedly took place to make 
out a case of assault against the accused. 


‘The order for compensation is not correct 
in form, in so far as it orders the som- 
plainant to undergo one month’s simple 
imprisonment: “When, and if, the amount 
of compensation cannot be recovered.” 
The cases are clear that imprisonment can-' 
not be ordered until some attempt has 
been made to levy the. eompensation jn! 
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the’ manner provided by section 386, 


Criminal. Procedure Code, for the -levy of 
a finó. See Priya:Naili Bose v. Roy Basanta 
Kumar Singh (1), Suchandé Kolitani v. Dom 
poe (2), Parsi Hajra v. Bandhi Dhanuk 
3). l 

With this modification we discharge the 
Rule. Í 

Ae Rule discharged. 


(1) 5 C. W.N. 
(2) 5 C. W, N. 214. 
(3) 98 C, 951. 





NAGPUR JUDICIAL COMMISSIONER'S 
f COURT. 
OniurxAL Revision No. 45 or 1917. 
June 10, 1917, 
. Present:—Mr. Batten, : A. J. C. 
DAULAT— APPLICANT 
versus 

EMPEROR— OPPOSITE Party. 

t Oriminal Procedure Code (Act V of 1898), s. 476— 
“Court”, whether includes successor of Judge before whom 
offence was committed—Revision—High Court, power of, 
to vvise order under s. 416, when to be exercised. 
` The word “Court? used in section 476, Criminal 
Procedure Code, includes the successor of the Judge 
before whom the alleged offence was committed 
orto whose notice the commission ofthe alleged 
offence was brought in the course of a judicial proceed 
ing. [p. 759, col. 2.] 
` Shaikh Bahadur 


D 


v. Shaikh Ewadatullah Mullick, 


6 Ind. Cas. 801; 37 C. 462; 14 C. W. N. 799; 12 C. L J. 


45; T1 Cr. L. J. 407, followed. - 

The High Court should not exercise its power of 
revising an order under section 476, Criminal Proce- 
ure Code, where the Court below has arrived ata 
judicial opinion on evidence that there is ground for 
enquiring into an offence referred to in section 196, 
merely because the High Court might disagree with 
that opinion. [p. 769, col. 2; p, 760, col. 1.] 

"Alamdar Husain, In the matter of the petition of, 
23.A. 249; A. W. N. (1901) 59, followed. 

- Revision against the order of.£he Munsif, 
Khamgaon, dated the 21st March 1917, in 
Miscellaneous Case No. 14 of 1916, aceording 
sanetion to the prosecution of the applicant 
under.seation 476, Criniinal Procedure Code. 

Mr. V. R. Pandit, R. B. for the Appli- 
cant. : 

JUDGMENT.—This is an ‘application to 
revise an order for the -prosecution of the 
applicant Daulat, passed by the Munsif of 
Khamgaon under section 476, Criminal 
Procedure Code. In his judgment in Civil 
Suit No. 69 of 1915, Mr. Golwalkar expressed 
the opinion that the receipt relied on by 
the defendant Daulat was a forgery. In 
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‘his order sheet in the Civil oase the 
‘Munsif on the same date as he delivered 
judgment expressed: his intention cf pro- 
ceeding agairst Daulat under section 476, 
‘Criminal Procedure Code, and on the same 
date he called upon Daulat to show cause 
why he should not be prosecuted. Mr. 
Golwalkar was transferred and the pro- 
ceedings were continued by his successor 
Mr. Paranjpe, who held a preliminary 
enquiry and passed the order with which I 
am asked to interfere in revision, 

The first ground urged is that an order for 
prosecution, passed by a Munsif when the 
alleged offence was committed before his pre- 
decessor-in-office, does not fall within section 
476, Criminal Procedure Code. In support of 
this ground reliance is placed on the case of In 
the matter of Krishna Gobinda Dutt (1). 
The question, however, was considered 
by a Full Bench of the Calcutta High 
Court in Shaikh Bahadur v. Shaikh 
Bradatullah Mullick (2), and it was held that 
tbe word “Court” in section 476, Criminal 
Procedure Code, includes the successor of the 
Judge beféré whom thealleged offence was 
committed orto whose notice the commission 
was brought in the course of & judicial pro- 
ceeding. The facts in that sase were pre- 
‘cisely analogous to those in the present 
case. As appears from the Caleutta judg- 
‘ment, a similar view is held in Bombay 
and Madras. In the face of this Full 
Bench ruling, I am unable to hold that there 
is any force inthis ground for revision. 

The remaining.grounds call in question 
the reasons given by the Munsif for holding 
the receipt to bea forgery. It is unneces- 
sary for me to consider all the reasons in 
detail. But it was-found, both by the Munsif 
who tried the suit and by the Munsif 
who passed the order, that a comparison 
of the signature of the receipt with admitted 
signatures of the alleged executant of the xe- 
ceipt afforded strong reason for supposing the 
receipt to bea forgery. It has been held in 
‘several cases, of which Alamdar Husain, In the 
matter of the petition of (3) is an instante, that 
the High Court should not exercise its power 
of revising an order under section 476 of 

(1) 9 C. W. N. 859; 4 Cr. L. J. 209. 

(2) 6 Ind Cas 80; 37 C. 46514 C. W. N. 


120 L. J. 45; 11 Or L J. 407. 
-~ (8) 28 A. 249; A. W. N. (1901) 59, 
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of the Criminal Procedure Code,.where the 
Court below has arrived aba judicial opinion on 
evidence that there is ground for enquiring into 
au offence referred to. in section 195, merely 
because the High' Court might disagree with 
that opinion. 

For these reasons the application for revi- 
sion is dismissed and the records will be 
returned, 

Application disallowed, 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
CURIMINAL Revision No. 78-B or 1917. 
October 16, 1917. 
Present; —Mr. Mittra, A. J. C. 
SYED MUNIR—Appuicant 
` versus 


EMPEROR— Opposite PARTY, 

Penal Code (Act XLV of 1860), s. 498—Enticing 
‘away married woman—Marriage, proof of-—Evidence of 
complainant and his wife, whether sufficient — Evidence 
Act (I of 1872), s. 50—Marriage, direct proof of— 
Opinion, admissibility of. 

The applicant was convicted of an offence under 
section 498, Penal Code. The only evidence of 
marriage consisted of the testimony of the com- 
plainant and his wife, which was not, however, sub- 
jected to cross-examination by the accused: 


Held, that the evidence was sufficient to establish 
the relationship of husband and wife to warrant a 
conviction under section 498. 

Section 50 of the Evidence Act requires direct proof 
of marriage in cases under section 498 of the Penal 
Code, opinion regarding -the relationship being 
insufficient for a conviction under this section. 

Criminal revision aga.nst the order of the 

Sub-Divisional Magistrate, Hllichpur, dated 
‘the 13th August 19:7, in Criminal Appeal 
No. 65 of 1917, confirming a sentence of 6 
months’ rigorous imprisonment by the Tahsil- 
dar and 2nd Magistrate, Ellichpur, in 
Criminal Oase No. 23 of 1917. 

Mr. Atmaram Bhagwant, for the Appli- 
cant. 

The 
Crown. ; 

ORDER.—The applicant Munir has been 
convicted) under section 49S, Indian Penal 

‘Code, and sentenced to six months’ rigorous 
imprisonment. : TEN ; 

It is urged that the marriage between 
the complainant and 


Hon’ble Mr. 


. INDIAN CASES, 


G. P. Dick, for the 


i(1917 


, 


been legally proved. The evidence consists 
of the statements of the husband and 
the wife regarding the pat marriage. “This 


evidence was not subjected to cross-ex- 
amination by the acsused. It is pointed 
out that in some cases the evidence has 


been held to be insuffisient, Now section 
50 of the Evidence Act requires direct proof 
of marriage in cases under section 498, Indian 
Penal Code, opinion regarding the relationship 
of the husband and wife being insufficient for 
a conviction under this section. In this case 
the testimony of the husband and that 
of the wife is the direct testimony. So 
far the provisions of section 50 of the 
Evidence Act have been complied with. 
Whether it is safe to base a conviction - 
on such evidence alone depends on the 
facts of each case, It was laid own by 
the Full Bench in Empress v. Pitambur 
Singh (1) that strict proof of marriage 
must be given in Criminal cases, and the 
Court held that the evidence in the case 
before them was insufficient to prove the 
marriage. The point referred to arose in 
a Criminal appeal I do not think the 
judgment was meant to lay down that a 
conviction for adultery isillegal if the faot 
of the marriage is deposed to only by 
the alleged husband and the alleged wife, 
Empress v. Arshed Ali (2) merely says what 


‘has been laid down by section 50 of the 


Evidence Act. The case of Queen- Empress v. 
Dal Singh 13) merely points out the danger 
of relying upon the testimony of interest. 
ed persons like the complainant and his 
alleged wife. The case of Nazir Khan v. 
Emperor (4: supports the view | have taken. 

Sitting as a Court of Revision, I see no 
reason to doubt the correstness of the 
Bndings as regards marriage. The facts 
show that it wàs the conduct of the husband 
in asking his wife to decoy the accused 
to be inveigled into a sharge of burglary, 
which led to the elopement. Although I 
uphold the conviction, I reduce the Sentence 
to the term already undergone. : 

: Sentence reduced, 

(1) 60 566 F B.); 50. L. B. 597; 3 Shome L. R. 
Cr R. 13; 2 Ind Dec. N. 8) 963. 

(2) 13 O. L H. 125. a 
NO 20 A. .66; A. W. N. (1898) 7; 9 Ind. Deo, x.s.) 

(4) 22 Ind. Cas. 430; 36 A. l; 11 A.L. J. 9915 15 Or, 


musammat Jani has not L.J, 78. 
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‘ALLAHABAD HIGH COURT. 
Criminat Revision No. 550 or 1.17. 
July 25, 1917. 
Fresent;—Mr. Justice Walsh. 
MATHURA PRASAD— APPLICANT 


versus ` 


EMPEROR— Orrosire-PanTY. 

Penal Code (dct XLV ‘of 1860), ss. 211, 182—" 'alee 
charge," what is— Iutention— False report. 
` A false charge must be made with the intention 
^ to set the Jaw in motion against the person charged 
‘and must be-made to an officer orto a Court who 
has power to investigate and send it for trial. 

The accused said to an officer, “I find there has 
been a theft, I suspect the persons named and I 
want an enquiry to be made:” 

Held, (1) that the statement did not amount to 
a charge, but that if it was false, it amounted to a 
false report within the meaning of section 182 of 
the Penal Code; 

(2) that in dealing with the case under section 
182 the Court must be satisfied beyond doubt that 
the accused had no reasonable ground at all for 


believing that an attempt had been made upon his: 


property and that the whole story was an invention. 
Criminal revision from an order of the 
Sessions Judge, Meerut, dated the 14th June 
1917. 
Mr. å. H. O. Hamilton, for the Applicant. 
Mr. R. Malcomson (Assistant Government. 
Advocate), for the Crown. 
JUDGMENT.--In this case the question 
‘is whether the accused made a false charge 
under section 
" “charge” must in the absence of a defini- 
tion in the Code itself depend largely 
upon the circumstances, and it is, there- 
fore, impossible to lay down any general 
rule. 
“be substantially the view taken-in Chenna 
Malli Gowda v. Emperor (1) and also in 
Chinna Ramana Gowd v. Emperor (2) that 
a false "oharge" must be made to an 
officer, or to a Conrt who has power to 
investigate and send it for trial, and if 
it is made to snch a person, then I think 
it comes within the section, and l' adopt 
the view of Mr. Justice Chamier in Zorawar 
Singh v. Emperor (8), that there, being 
no definition of the word “charge” and 
' there being no procedure ‘of the nature 
of a “charge” in the Indian Law, the 
question is, whether the-agcusation is made 
with the intention to set -the law in 


(1) 27 M. 129; 1 Weir 193. . 

(2) 31 M. £06; 18 M. L. J, 578; 9 Cr. L. J. 77. 

. (8) 11 Ind. 
489. 


INDIAN QASRR, 


211. What amounts to a. 


But I accept what I understand to. 


Cas, 617; 8 ADP- J, 1106; 12 Cr. L.J.. 


DEENDAYAL y, EMPEROR. 


motion. That, however, is not sufficient to 
dispose of this case. In this case what 
ihe accused said to the officer in charge 
was, “I find there has been a theft, I 
suspect the persons named and I want an 
enquiry to be made.” I think it would 
be straining this language to hold that 
it' amounts to a charge. If it was false 
then it was a false report made to the 
officer under section 182. J, therefore, quash 
the couviction without prejudice to any 
proceedings which it may be thought right 
to bring against the accused under section 
182, with just a word or two of warning. The 
observation made by the appellant’s- Oounsel 
before me is a just observation, namely, 
that if there was ill-feeling between him and 
these four persons, that leads just as much 
to the inference that he honestly believed that 
they had done what had happened, if what 
he alleges bad really taken place, as to 
the other inference which the Court helow 
has drawn that the charge was necessarily 
false. The Court below must, I think, in 
dealing with the case under sestion 182, 
be satisfied beyond donbt that Mathura 
Prasad had‘ no reasonable ground at all 
for believing that an attempt had been 
made upon his property and that the whole 
story was an invention. 


Rule made absolute; Conviction quashed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 4 
CRIMINAL Revision No. 49 or 1917, 
June 12, 1917. 
Present; —Mv. Mittra, A. J.C, 
DEENDAYAL-—APPLICANT 
, versus ] 
' EMPEROR—OrProsirE PARTY. . 
Criminal Procedure Code (Act V of 1898', s, 556 
— Magistrate being personally interested in case, effect 
of—C. P. Municipal Act (XVI of 1903), s. 122— Presi- 
dent of Municipality, whether can try Municipal cases. 
Theapplicants were tried and convicted of an offence 
under the U. P. Municipal Act for an encroachment 
upon Municipal land by a Magistrate, who in his ca- 
pacity as President of the Municipal Committee 
at whoge instance the prosecution was started took 


N 
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part in promoting the prosecution by concurring: in”, 


the sanctioning of the same: 

,Held, that the Magistrate was disqualified under 
' section 566 of the Criminal Procedure Code from 
trying the case by reason of the existence of the 
personal interest-over and above what might -be 
felt by every Municipal Commissioner in the affairs. 
of the Municipality, [p. 762, col. 2.] Í 

"It. is highly undesirable that the President of 
a Municipal Committee should try Municipal cases. 
[6. 762, col. 2.] 

Queen-Empress v, Pherozsha Pestonji, 18 B. 442; 9 
Ind. Dee (x. s.) 30,followed. 

"Nistarini Debi v. A. C. Ghose, 28 C. 44, 12 Ind. Dee. 


(5. s.) 803, distinguished. 


, Applieation for revision of the order passed 
in summary trial by the Sub-Divisional 
Magistrate, Chindwara, in Criminal Case 
No: 4 of 1917 on 26th February 1917. 

: Mr.: K. K. Gandhe, for the Applicant. 


"JUDGMENT.—Dindayal the applicant in 
this case and Sukhdayal the applicant in Cri- 
minal Revision No. 80 have been convicted 


£ 


under section 122 of the C. P. Municipal Act, 


1903, for an encroachment upon Municipal- 


lind. The Magistrate who tried the case was 
the President of the Municipal Committee at 
whose instance the proseeution was started. 
lt would appear from a certified copy of 


the proceedings of an ordinary meeting of- 


tha Municipal members of Ohindwara held 


on the 13th November 19.6 that a resolu-- 


tion was passed calling upon Dindayal to 
remove the encroachment complained of, 
failing which he was to be prosecuted. 

This resolution ,is signed by the Presi- 
dent. After the expiry of the time allowed 
by the notice the Secretary applied to the 
President for an order to prosecute Dindayal, 
and an order was passed accordingly and the 
present prosecution institnted. 

‘In Sukhdayal’s case there was a re- 
solution by the Sanitation Sub Committee 
asking hir to gemove the encroachment 
within a time fixed by a notice, failing 
which he was to'be prosecuted. This was 
subsequently confirmed by the -President 
and the present prosecution instituted by the 
Secretary. 


“The main contention on behalf ‘of the. 


applicants is that the trial is vitiated by 
the provisions, of section 556 of 
Criminal Procedure Code, inasmuch as 


the Trying Magistrate was personally in- 


terested within the meaning of that sec- 


tion. 


` 


INDIAN CABEB, 


the. 


. De 


The explanation to section 556 shows that 
a Magistrate shall not be deemed to bé perso- 
nally interested within the meaning of the 
section by reason only that he is a Municipal 
Commissioner. It is somewhat broadly urged 
before me that this explanation does not 
apply to the President of the Committee, 
and in support of this, certain observations 
made by Banerjee, J., in Nistarint’ Debi 
v. 4. C. Ghose (1) are relied upon. -These 


observations, however, were made with 
reference to ihe "provisions of the Bengal 
Act. VII of 1884 under which, as: has 


been pointed out by Banerjee, J., Municipal 
prosecutions have to be institufed undér the. 
Chairman’s sanction. It cannot be laid. 
down that the mere fact that a Magistrate- 
is President pr Vice -Presidest of a Municipal 
Committee would disqualify him from trying. 
an offence under the: Municipal Aot. But 
as laid down in Queen-Empress. v. Pheroz-. 
sha Pestonjt (2), if a President or Vice- 
President had taken part in promoting the: 
prosecution as, for instance, by concurring 
in sanctioning it at a meeting of. the 
Committee or otherwise, he will -be dis- 
qualified by reason of the existence of a- 
personal interest over and above what may 
be supposed to be felt by every Municipal 
Commissioner in the affairs of the Muni- 
eipality The contention of the. applicants 
onthe facts of the cases as set out above: 
is supported by Kharak Chand Palv. Taruck. 
Chunder Gupta (3), The facts of the cases. 
before me are more analogous to the -case of. 
Ahmed Husan referred to in Emperor v. 
Mohan Lal (4) rather than -to the case of 
Mohan Lal (4), which has been distinguished 
in. Bisheshar .Bhattacharya-v. Emperor (5). Tt: 
seems to be highly undesirable that the 
President of a Municipal Committee, that is, 
its executive head, should be trying Municipal 
cases. Asis laid down by Lush, J., in Serjeant 
v. Dale (6) :— m 

< “The law does not measure the amount.of 
interest which à Judge possesses. If he has : 
any Jegalinterestin the decisions of the questions 
“(1) 28 C. 44; 12 Ind. Dec. (x. s.) 30. : 
: (2) 18 B. 442; 9 Ind -Deo. (N. &.) 803. 

(3) 10 C, 1030; 5 Ind. Dec. (N. a.) 688. 


(4) 27 A. 25; A. W. N, (1904) 154; 1 Cr. D. J. 605. 
(5) 7 Ind. Cas, 291; 32 A. 635; 7 A. L, J. 749;11 Cr. 


L. J. 447. d ; 
. (6) (1877) 2 Q. B.D, 658; 46 L. J, Q. B. T81; 87 L, 
T. 163. i i 
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one way he isdisqualified, no matter how. 
small the-interess may be. The Jaw, in 
laying down this strict rule, has regard 
not so much perhaps to the motives which 
might be supposed to bias the Judge as to 
the susceptibility of the litigant parties. 
One important object, at all events, is to 
clear away everything which might engender 
suspicion and distrust of the Tribunal, and 
so to promote the feeling of confidence in 
the administration of justice which is so 
essential to social order and security." 

The conviction and sentence are set aside 
and the District Magistrate is directed 
to have the cases tried de novo by some 
other Magistrate.” : 

Oonviction quashed; Retrial ordered, 





.* LOWER BURMA CHIEF COURT. 
CRIMINAL APPEAL No. 87 or 1917, 
' April 27, 1917. 
Present:--Mr. Justice Parlett. 
.N. SUBRAMONIA LYER—Accusep— 


am _ APPELLANT 

LN . Versus 

J"THIRUMUDI MUDALIAR-——COMPLAINANT 
RESPONDENT. 


.. Penal, Code (Act XLV of 1800), s. 499—Defamation 
—Pricilege--Slanderous written statement, whether 
privileged. 

‘' The whole criminal law of libel in India is con- 
tained in the Indian Penal Code and defamatory 
statements are punishable unless they fall under 
one ormore of the exceptions to section 499 of the 
Code. (p. 764, col. *.] 

A written statement filed by a respondent in 
maintenance proceedings is not privileged. — [p. 764, 
cel. 2.] 5 

Potaraju Venkata Reddy v. Emperor, 14 Ind. Cas. 
659; 36 M. 216; (1912) M. W. N. 476; 23 M. L. J. 89; 
11 M. L. T. 416; 13 Cr. L. J. 275 and Golap Jam v. 
Bhola Nath Khetry, 11 Ind. Cas, 811; 88 C. 880; 15 C. 
W, N. 917, dissented from. 

. Appeal from the order of tke Western 
Sub Divisional Magistrate, Rangoon, dated 
the 29th January 1917, passed in Criminal 
Trial No. 472 of 1916. . 

. JUDGMENT,— This is a squalid case 
from which few of those concerned have 
emerged with any credit. Complainant 
was & clerk in Government service at 
Pyinmana, and had a daughter, herein- 
after referred to.as Kamala, who in: 
1914 was about 17 years of age. Accused; 
was a clerk in the office of the Inspeotor- 
General of Civil Hospitals and Manickam 
Pillay was a subordinate in that depart- 
ment, being Sub-Assistant Surgeon at 
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Pyinmana. The latter was a friend of 
accused and introduced him to the com- 
plainant's family. Both, accused and 
Manickam Pillay posed as apostles of 
theosophy, the former being treasurer 
of tbe Burma branch. It was arranged 
for Kamala to go to a Theosophical 
College in Benares ostensibly to improve 
her knowledge in some branches in 
which she was backward ard to qualify 
her for admission to the Benares 
College, she came to accused’s house 
in September 1914 and remained there 
till Noyember. After a short visit to 
Pyinmana she accompanied accused to 
India and eventually got to Benares. 
While in his honse aconsed seduced her, 


and continued to have intercourse with 
her there and on the journey. In the 
spring she returned to Pyinmana for 


the holidays, where she was found io be 
pregnant and on 13th August 1915 She 
gave birth to a child. She applied for 
maintenance in Pyinmana in January 
1916, but accused succeeded. in balk- 
ing her by a plea of want of jurisdic- 
tion. In April 1916 she applied in 
Rangoon ard accused again tried the 
same tactics, but was defeated, and 
finally on 20th July 1915 on his own 
admission, she obtained an order for 
maintenance. In the. course of that case 
accused on 21st June 1916 filed a written 
statement containing ^ certain allegations 
in respect of which complainant prosecut- 
ed him for defamation. He was convicted 
and has appealed. The alleged defamatory 
statements were as follows :— 


First, “her parents’ house Was near 
some houses of ill-fame and there were 
frequent disturbances at night. In order 


to remove her from such environments 


and for her health Dr.  Maniokam 
suggested that she and her mother 
should come and live in Rangoon”, 


meaning thereby that complainant was in- 
different to his daughter's welfare and ntorals 
and that he (aceused) must come in and 
save his child from her father's indifference, 

Now it appears to me that the mean. 
ing complainant wishes to read into this 
passage is extremely far-fetched and not 
one which the paragraph as a whole 
would convey to a person reading it, 
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At this appeal  oomplainant's Counsel 
gave another. sinister meaning to the 
passage, namely, that it was a covert 
suggestion’ that Kamala got her child 
from some one visiting the neighbouring 
' brothes. This is even more far-fetched, 
and emphasizes the uncertainty whether 


any one reading the passage would attach 


to it any and what definite meaning 
defamatory of the complainant. The 
accused explains, and there is some 


evidence to bear him out, that the girl 
was hysterical and that she was disturbed 
at night by noises in the quarter. I 
do not think this passage can be held 
to be defamatory of complainant. 
Secondly, “she and her parents were 
keenly intent ondestroying the child yet 
unborn, hut we both strongly forbade that. 
We both (ż.e., accused and the Doctor) offered 


marriage and protection of a house to 
the petitioner in her plight”. This 
passage contains the gravemen of the 


sharge and will be referred to later. 
Thirdly, “this sort of behaviour opened 
my eyes to the fact that the petitioner 
or her immediate advisers did not desire 
education or protection, but wanted to 
extort money,” meaning thereby that 
complainant was practising the crime 
of extortion against aoaused. The accused 
alleges that by her immediate advisers 
he did not mean her parents, and he 
points with force to the fact that when- 
ever in the written statement he refers 
to her parents he does so expressly. In 
tha next place the effect of the passage and its 
context as a whole is that Kamala was 
trying to get money out of him, though 


he was not sure if her action was 
spontaneous or was promoted by her 
advisers. Under the circumstances it 


the passage 
com- 


may be doubted whether 
conveys an imputation against the 
plainant himself. : 

Coming to the principal item in the 
charge, the statement complained of is 
-obviously defamatory and it is for the accused 
to show that. he was protested in making it, 
It is contended for him that his statement 
was absolutely privileged, ou the strenzch 
of Potaraiu Venkata Reddy v. Emperor (1), 

(1) 14 Ind. Cas. 653; 36 M 21^; (1912) M W.N. 
476, 23 M. L. 2. 39; 11 M. G. T. 416; 13 Or, L. J, z76. 


-—--— 


ÍNDIAN CASES, 


[1917 


where the Madras High Court, affirming a 
previous decision in Alraja Naidu, in the matter 
of (2), beld that the statement of a person ac- 
cused of a criminal offence is absolutely pri- 
vileged. This is not the view of of other High 
Courts, though in a recent case [Golap Jan 
v. Bhola Nath Khetry (3)] the Caleutta High 
Court bas departed from its earlier decisions 
and has held that -a complaint is absolutely 
privileged. In any event the Madras ruling 
would not govern a ease like the present, 
which was not that of a statement made by 
an accused person on his trial for committing 
a oriminal offence, but a written statement 
filed in proceedings which, though before a 
Magistrate, partook largely of a civil nature, 
by & person who was not only a competent 
witness, but who clearly ought to have 
gone into the witness-box. It. appears to 
me, however, that the sounder view is' that 
which was adopted by the Court after an 
exhaustive examination of the authorities 
then available in Mya Thi v.. Henry Po Saw 
(4), and that the whole criminal law of libel 
in India is contained in the Indian Penal 
Code, and that defamatory statements are 
punishable unless they fall under one or 
more of the exceptions to section 499, In this 
case, therefore, accused must show that he 
made the statement in good faith for the 
protection of his own interests. It is contend. 


ed that he has succeeded in doing so. 
Briefly his case is that an allegation 
was made in the maintenance onse 


that the accused had endeavoured to obtain 
abortion: he was, therefore, justified in 
putting before the Court his version of the 
facts, namely, that so far from desiring 
abortion, he had frustrated the girl's father’s 
attempt to procure it. It is necessary, there- 
fore, to consider the conrse of the  main- 
tenance proseedings and what allegations 
were male therein. and at what. stage. 
I may remark that the exhibits ‘in the 
defamation case were dealt within a very 
slipshod manner by the Court, and neither 
complainant’s nor accused's Advocate took 
the trouble to properly prove the various 
documents qn which he relied. . Both are 
in part delicto and as’ the matter is - largely 
a formal one, I have read the whole 


(2) 30 M. 222; 6 Cr. D. J. 130. 
(3) 1 Ind. Cas, 311; 38 O. 880, 150, W. N. 917. 
(4) 3 L, B. R.'265. : 
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of the proceedings in both cases and shall 
briefly refer’ to such of the documents as 
appear to me to bear upon the point now 
for decision. - . 

The maintenance petition was filed on 
20th April and on 29th accused’s Pleader 
objected to the Magistrate’s jurisdiction. 
. His Ist 


objection’ was overruled nn 
May and as accused declined to face the 
witness-box, he was directed to file a 
written statement on Und. He did. so, 


reiterating his objection as to jurisdiction 
and denying zw toto the seduction and the 
paternity of the child. The 17th May was 
fixed for taking evidence, but by taking 
the case orn revision to this Court accused 
managed to delay the hearing till the 
next day. The petitioner and her witnesses 
were under examination on various days 
from 18th May to 2lst June, and a large 
number of documents were put in up to 
Sth June. It was on 21st June that the 
second written statement containing the des 
famatory statement was filed. 

In her evidence Kamala stated that 
accused’s intercourse with her covered the 
period September to December 1914. In 
the latter month they were at Madras 


and speaking of events that happened there | 


“The respondent consulted 
a native Doctor because my menses 
stopped. The Doctor gave some purgative 
and about two hours later. the respondent 
brought me a phial with some pills. 
himself administered one pill to me and he 
told me to take the pills regularly”. Three 
of accused’s letters were filed, Exhibits P, Q 
aud R, written on his return to Rangoon. 
Exhibits P and Q are dated 17th January and 
are to the girl and her father. In the former 
he wrote: “The medicine that was given to 
you is not for anything wonderful to come 
out but slowly after two months or so to 
give you more blood in the body and to 
regulate your menses etc.," and then followed 
directions to take 


she said; 


about the girl’s scanty menses, that she had 
been medically examined and declared weak 
and‘ anaemic and that “some pills wera 
prescribed for. increase of blood and regu. 
lating the menses properly.” In Exhibit 
R written to the girl on 21st January he 
said: "Your monthly course period is the 


He. 


it for alternative fort- 
nights.’ To the father he wrote at length. 
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18th of January. Please see if you do not 
get, and if not then consult the Doctor 
you say who visits yon every morning.” 


- These passages form the sole foundation for 


accused’s plea that he had been charged with 
attempting ta procure the girl’s abortion, 
I am quite unable to hold that they amount 
to anything of the kind. They are certainly 
strong evidence to refute accused’s denial 
of paternity. This abnormal interest in 
the girl’s menstruation shows that he 
hoped that its stoppage wasdue to temporary 
causes and would be remedied by a course 
of medicine. There is no suggestion that 
when he discovered that conception had 
taken place he was prepared to go to the 
length of procuring abortion. It is true 
that complainant in this ease when cross- 
examined on 9th December 1916 said “My 
complaint was that accused having put my 
daughter in that position was trying to cause 
abortion. Accused said that this was not true 
but that I and my daughter were wanting to 
abort. The accused himself gave pills to causa 
abortion.” This was nearly six months. 
after the written statement in the maintenance 
ease was filed. There is not a sbre of 
evidence as to when complainant voiced 
his suspicions of accused’s conduct. 
in regard to the pills, much less any 
proof that he had done so before accused’s 
written statement was filed. I can find 
nothing in the record to warrant the in. 
ference that when accused made the alle- 
gation complained of, he was justified in 
making it in the protection of his own 
Interests in reply toa charge made against 
him that he had attempted to procure abortion, 
Still less can I find anything to indicate 
that he made the allegation in good faith, 
It is true that when Kamala wrote to him 
on 26th April 1915 (Exhib t 18) announe-. 
ing ber pregnancy, she suggested his getting 
her some medicine to bring abouta “cure,” 
if not too Jate to do so, Later when the 
wretshed girl's misery became acuter, she more 
than once in her letters expressed her desire 
that the child should not live. The one 
thing which throughout the case may be to 
accused’s credit is that, whether from 
fear of the consequences or not, he firmly 
dissuaded her from taking any measures to 
prevent the child being born alive. As to 


the complainant, however, acoused’s allegation 
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against him rested solely upon a single 
episode referred to in Manickam’s evidence 
and his letter to accused on 29th April, 
Exhibit 19. When the poor man first 
learnt the foul wrong done to him and 
his daughter by their traitorous friend, 
bis natural impulse was to try and avoid pub- 
lishing abroad their shame, so his first prayer 
‘to Manickam was to “try and dissolve 
‘the pregnancy.” Manickam of course refused; 
the complainant at once acquiesced in the 
refusal and the request was never repeated. 
The letter, Exhibit 19, shows clearly that 
on 29th April accused knew complainant 
had abandoned the idea, for Manickam 
therein assured him that he had secured: 
the safety of the unborn child. There is 
clearly not the smallest justification in fact 
for the allegation that the girl’s father 
was “keenly intent on destroying the child.” 
He clearly was not, and I am amazed 
that accused’s Pleader, who had access to 
Exhibit 19 whioh was in accused’s posses- 
sion, should make such an allegation in 
the written statement he drafted. Still more 


disgraceful is it that that Pleader should. 


repeat the allegation thatthe girl’s “parents 
were eager to destroy” the child in a 
| written argument which he presented to 
‘the Court on 5th July. For inhis written 
statement of 21st June the ‘accused withdrew 
his denial «of liability to maintain 
ihe child—the only possible course in view 
. of the overwhelming proof of paternity 
furnished -by’ his own letters produced 
against him—and the sole matter in issue 
in the proceedings subsequent to that 
date was the amount of maintenance to 
be ordered. There was, therefore, no justi- 
fication whatever for repeating the libel 
on 5th July, when the only question open to 
argument was the amount of acoused’s means. 
. The libel was cruel, none could well 
be orueller, and if was deliberate, not 
suddenly provoked by the string of cross- 
examination, but carefally framed in the 
calm pf his Pleader’s office. He cannot 
shield himself behind the miserable tactics 
of his Pleader, who not merely tolerated, 
but admittedly advised his avoidance of 
the witness-box; nor can he altogether 
escape the, consequences of the repeated 
slander of 5th July. The records of these 
two cases show accused to be a heartlésa 
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scoundrel, a canting hypocrite and a con- 
temptible coward. I think his sentence 
was richly deserved and I dismiss his: 
appeal. His bail bond will be cancelled and: 
he wil be remanded to jail to serve out his 
sentence. 
. Appeal dismissed. ° 





LOWER BURMA CHIEF COURT. 
ORIMINAL Revision No. 49B ov 1917. 
April 27, 1917. 
Presené:—Mr. Justice Parlett. 
NOOR MAHOMED— PETITIONER 
. versus 

EMPHBROR—Oppostts Party. 
Evidence Act (I of 1872), s. 91, applicability of— 
Criminal Procedure Code (Act V of 1898), ss. 172, 161 
—Special diary, contents of Oral evidence, admissibility 


of. 3 
Section 91 of the Evidence Act has no application 
to matters entered in a special diary undér section 
172 of the Criminal Procedure Code. [p. 767, col. 1.] : 
Oral evidence is-admissible to prove statements 
made to the Police by witnesses who heard them 
made. [p. 767, col. 2.] . : 
Queen-Empress v. Manna, 19 A. 390; A. W. N.: 
(1897) 174; 9 Ind. Dec. (x: s.) 254, commented ou. iv 
Review of the orderof the Sub Divisional 


- Magistrate, Yandoon, dated the 2 rd January 


1917, passed in Criminal Regular Trial Nó: 
132'of 1916. VOIE) v 

ORDER.—The petitioner has been con- 
vieted of. giving false evidence in a judicial 
proceeding. He appealed, through an Ad- 
voeate, on the facts ard his appeal was 
dismissed. He now applies in revision'on.the 
ground of inadmissibility of certain evidence. : 

The facts are that a bundle of stolen 
clothing was found by a Polise Officer in 
petitioner’s presence on the premises which’ 
he occupied, and-he told the Police’ Officer 
that the bundle had been left there ‘by. 
one Abdulla Meah. At tke trial of Abdulla 
Meah petitioner gave the evidence in respect of 
which he has been convicted. That evidence 
Consists of two main parts—one is to this 
effect: "I know nothing in this case. I donot 
know about Police seizing a bundle of clothes: 
No bundle of clothes was found either in 
my possession or in the building where‘ I 
lived”; the other is: "I did not state before 
any Police Officer that accused Abdulla 


‘Meah entrusted to me a bundle of clothes.” 


There was eviderice against the’ petitioner 


>» 
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of persons who saw the clothes found 
in bis presence on his premises and of 
persons who heard him make the alleged 
statement to the Police Officer. No question 
has been raised as to the admissibility of 
the evidence on the first point, and, there- 
fore, the conviction was justified, and it is 
really unnecessary to decide as to the ad- 
missibility of the evidenze on the second 
point which bas been questioned. I have, 
however, eorsidered the point raised and 
wil! decideit. It was this, that a Police Officer 
investigating an offence under Chapter XIV of 
the Civil Proeedure Code is bound to incorpo- 
rate in the diary prescribed by section 172 
(the special diary) the statements of the wit- 
nesses examined by him; consequently by sec- 
tion 91 of the Evidence Act no evidence of 
such witnesses’ statements shall be given 
except the diary itself. This somewhat startl- 
ing proposition is based upon some remarks 
ofthe Judges in Queen-Hmpress v. 
(1), where four Judges held that all statements 
reduced to writing under section 161, Crimi- 
nal Procedure Code, should be in the special 
diary and not elsewhere. Two other Judges, 
however, held to the contrary that such state- 
ments if entered in the diary are not an in- 
tegral part of it and are not privileged, but an 
accused person or his agent is entitled to see 
them. The point being especially dealt 
with in this case was the power of the 
Court tọ. allow an accused person to 
see, or to have copies of, witnesses’ statements 
‘when such statements were recorded in 
the special diary. So far from the case 
being an authority that matters contained 
in the special diary can only be proved by 
produstion of the diary, the entire Full 
Bench held the exact opposite, namely, that 
entries in the special diary cannot by them- 
selves be taken as evidence of any date, 
fact or statement therein contained. It ap- 
pears to me clear that section 91 has no 
application to matters embodied in a special 
diary for if it had, no proof at all could be 
given of such matter, inasmuch as section 
172 forbids a special diary being used as 
avidence except for certain limited purposes. 
This .view has been expressed with respect 


to such lists in Solat Naick, In re (2), where it 
(1)19 A, 390; A. W.N. (1897) 174;9 Ind. Dec. 
N. 8.) 264. ` 


Mannu | 
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was held that even if the narrative of an ex- 
tensive fact must by law be reduced to 
writing, it may still be proved by oral evidense. 
At the conclusion of their judgment the learned 
Judges remarked: “We need hardly point 
out that if the provisions of section 91 
were to apply to the case of a search list 
prepared under section 103, Criminal Pro- 
cedure Code, the results would be startl- 
Ing and there would be grave risks of 


miscarriage of justice in many trials 
in criminal cases’, The results would 
be still more startling and absurd 


if the Legislature should be interpreted as 
having enacted that most of the most 
vitally important matters relating to the 
investigation of criminal offences should, by 
being reduced to writing, be excluded alto- 
gether from proof at the trial. 

So far as this Province is concerned, the 
Executive Government have forbidden the 
incorporation in special diaries of witnesses’ 
statements in extenso (see paragraph 613, Bur- 
ma Police Manual). Even were that not so, 
the provision in' section 172, Criminal Pro- 
cedure Code, thatthecireumstances ascertained 
in the investigation should be noted in the 
special diary, could not, in my opinion, be 
held to require the statements of witnesses 
to be taken down as they are made in 
that diary, and if the Allahabad decision 
really affirmed the contrary, which I doubt, 
I most respectfully express my dissent 
from it. There is, in my view, no rule what- 
ever excluding oral evidence being given 
of statements made to the Police by witnesses 
who heard them made. Accordingly the 
evidence as to that part of the present 
case was also admissible. The application 
is dismissed. : 

Application dismissed. 


(2) 8 Ind, Cas. 178; 34 M. 349; 8 M. L. T. 451; 21 M, " 


^L. J. 281; 11 Or, L. J. 676. 
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YAR MOHAMMAD SAHA t. HAYAT MOHAMMAD SAHA, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrer No. 923 
or 1914, 

July 27, 1917. 

Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Richardson. 

YAR MOHAMMAD SAHA-— PraiNTIFE— 
APPELLANT 
versus 
HAYAT MOHAMMAD SAHA AND OTHERS 


— DEFENDANTS- RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 41— Suit 
for possession of lands declared in possession of defend- 
ant by order under Criminal Procedure Code, 8. 146— 
Limitation—Criminal Procedure Code (Act V of 1898), 
88. 145, 687, Sch. V, Form XXII — Proceedings under s. 
145— Withdrawal of one party - Order, final, form of 
—Omission to take evidence on behalf of party in, whose 
favour order made, effect of—Order, whether can be 
made by consent, 


A proceeding under section 143, Criminal Procedure 
Code, having been initiated by the plaintiff, the Magis- 
trate made & proper preliminary order under the sec- 
tion, upon which the parties came before theMagistrate 
and filed their written statements. 
iff had examined three witnesses on his behalf, he 
filed a petition before the Magistrate praying that he 
might be allowed to withdraw the case, saying thab 
he would not enter upon the land until the matter in 
dispute had been settled bya Civil Court. Thereupon 
the Magistrate recorded an order declaring the 
defendants to be in possession of the lands in dispute 
and directing the plaintiff "not to enter upon tbe 
lands and not to disturb the second party's possession 
thereof till the latter be evicted therefrom by due 
process of Jaw.” im a suit brought by the plaintiff 
more than three years after the Magistrate’s order 
to recover possession of the land: 


Held, (1) that the suit was barred by limitation 
under Article 47 of the Limitation Act, inasmuch as 
the Magistrate’s order must be taken us deciding the 
question of ‘possession in favour of the defendant; 
Lp. 769, cols. 1 & 2.] 

(2) that the omission of the Magistrate to take 
evidence on behalf of the second party and to record 
an order that the second party was in possession at 
the date of, the preliminary order under section 145, 
did not make his finalorder under that section ultra 
vires Em without jurisdiction, [p. 769, col. 1; p. 771 
col. 2. | 

Per Richardson, J.— That the order of the Magis- 
trate was in sufficient compliance with the terms of 
clause 6 of section 145, althongh it did not follow 
precisely the terms of Form XXII to be found in 
Schedule V to the Criminal Prgcedure Code, as the 
forms of the Schedule are not obligatory. [p. 770, col. 

^" 


2. 

"Thak the defect in the final order of the Magistrate 
made under clause &, by reason of his not adding the 
words “that the second party wasin possession at the 
date of the preliminary order", was curable under the 
provisions of section 537 of the Code. [p 771, col. 2] 

Per Chatterjea, J.—'The provisions of section 146, 
Qriminal Procédure Code, must be complied with 


After the plaint- . 


in order to make the finalorder under that section 
a valid order. [p. 766, col. 1.] } 
Quære.—Whether a final order under section 145 of 


“ the Criminal Procedure Code can be made by consent 


of the parties? 

Appeal against the deoree of the Dis- 
trict Judge, Dinajpur, dated the 17th 
January 1914, affirming that of the Munsif, 
Additional Court at  Bagirhat, dated the 
20th May 1913. 

Babus Dasarathi Sanyal and Grija Frosonno 
Sanyal; for the Appellant. 


Mr. B. Chakraburtty and Babus Monmotho 
Nath Mukherjee, Jogesh Ohandra Roy, Panna 
Lal Ohatterjee, Biraj Mohan Mazoomdar and 
Satindra Nath Mukherjee, for the Respond- 
ents. 

JUDGMENT. 

CHATTERJEA, J.— Tha question involved in 
this appeal is, whether the suit out of 
which it arises is barred by limitation 
under Article 47 of the Limitation Act. 

It appears that the plaintiff was the 
first party, and the. defendants were the 
second party, in a proceeding under section 
145 of the Criminal Procedure Code with 
respect to the land in dispute in this 
suit, the proceeding Having been initiated — 
by the plaintiff himself. The Magistrate 
madea preliminary order under sub-section 1, 
of that section and the parties. filed their — 
respective written statements. The plaint- 
if examined three witnesses before the 
Magistrate and then put in a petition 
in which he stated: "I beg respect- 
fully to state that I have instituted 
a case under tbe aforesaid section; 
I shall not prosecute that case under the 
said section. I shall conduct the case 
in Civil Court and I shall not enter upon, 
the said land until the matter shall have 
been settled by the Civil Court. J, there- 
fore, pray that the said case may be allowed 
to be withdrawn”. The Magistrate there- 
upon made the following order on 
the 24th August 1906: “Examined three 
witnesses for the first party. Yar 
Muhammad (lst party) then filed a 
petition, stating that he would not proceed 
with the case here and that he would not 
enter upon the land til the matter is 
decided in a Civil Court. The second party 
is declared to be in possession of the lands 
in dispute and the first. party is. directed 
not to enter upon the lands and not tg” 
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disturb the second party’s - possession thereof 
, till the latter be ‘avicted .therefrom by 
- due process of law. . Each party to bear his 
own costs." 

: The’ present suit’ was inetitutod: on the 
"Tth January 1912 and both. the Courts 
- below have held that the suit was barred 
: ‘under Article 47 of the ‘Limitation “Act. 
‘It is contended on. behalf of the appel- 
.lant that the Magistrate had no jurisdic- 
tion to make the order under that section, 
“without taking evidence: on behalf of the 
: Second party and without coming‘to a finding 
that the Jatter was in possession at. the 


time mentioned in the section and ‘that, 
‘therefore, Article 47 did ‘not bar the 
suit. 


There is no doubt that under sub-section 
‘4 of section 145, the Magistrate is bound 
to receive the evidence -produced by the 
parties, consider the. effeat of such evi- 
‘dence and, if possible, decide whether any 
and which of the parties was atthe time 
-mentioned in the section in possession of 
the subject of dispute, and 1 think that 
the . provisions of the section. must be com- 
plied with in order. to make it a valid 
‘order. 

In, the üiósenl case, Byak the first 
:party adduced evidence. The evidence is 


not before us, but it was presumably un-. 


‘favourable to him.- He then gave up his 
-case (so far as those proceedings were 
concerned) completely, and there was, there- 
fore,.no further dispute as to which of the 
.two parties was in.actual possession. The 


order under sub-section (1) was not can- 


eelled, there was no suggestion that any 
third party was in\ possession, and in the 
circumstances; the petition „amounted to an 
‘admission that the defendants (the second 
party) were in actual possession at the 
time, and the Magistrate’s order may. be 
taken as deciding the question of possession 
.in.fayour of the defendants. 

: The -omission .to record a formal find- 
ing on the point under the circumstances, 
1 think, does not render the order in- 
effectual for -tbè purpose of the present 
case; in which the question of ita validity is’ 
raised 'collaterally. jJ 


I am accordingly of opinion that the 
x is barred, by'limitátion, , the appeal 
is ismissed with costs, . ve 
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‘déclaring the 
‘defendants, to be in possession, and direct» 


‘second party's 
‘evicted therefrom in due course 
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“RiCHARDSON, J.—The question for decision 
in this second appeal is whetber the suit 
instituted ‘by the  plaintiff-appellant is, as 
both the Courts below'have held, barred by 
limitation under Article 47 of the Schedule to 


- the Limitation Aet. 


The land, which the plaintiff is seeking 


“to .recover, was the subject of proceedings 


under section 145 of the Criminal Proce- 
dure Code. In those proceedings initiated 
by the plaintiff himself, the Magistrate 
made an order on the 24th August 1906, 
second party, the present 


ing the first party, the plaintiff, not to 
enter upon’ the land or to disturb’ the 
possession till they were 
of law. 
The suit was instituted on the 27th Janü- 
ary 1912, more than three years after 


"that order. 


Article 47 applies to a suit by apy 
person bound by an order respecting the 
possession of immoveable property, made 
-under the Code of Criminal Procedure...... 
or by any one claiming under such person 
ito recover possession of the property com- 
prised in such order. The period of 
limitation is three years “from the date 
‘of the final order in the case.’ 


It is conceded that if the Magistrate’s 
order was a good and valid order the 
suit is barred, but it is contended that 
the order was withont jurisdiction and 
ultra vires. Tt is said that the Magistrate 
did not expressly find in aesordance with 
sub-section (4) of section 145 that the 
second party were in actual possession of 
the disputed land at the date of his pre- 
liminary ‘order made under sub-section (1), 
requiring the parties to appear before him 
and to put in written statements of their 


respective claims as respects the fact -of 
actual possession, 
. What happened was this. As I have 


said, the plaintiff set the Magistrate. in 
motion.. The Magistrate made a proper 
preliminary order and the parties came 
before him and filed their written. ‘state-. 
ments. . The plaintiff went. ;into . evidenca 
and three witnesses; were examined on his 
behalf. /Then, on.the 24th; August . 1906, 
the.. plaintiff filed. the -following peti. 
tion — ur rax 
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“I beg respectfully to state that I havs 

' instituted a case under the aforasaid section. 
I shall not prosecute that case under the 
said section. I shall conduct the case in the 
Civil Court and I shall not enter upon 
the said land until the matter shall 
have been settled by the Civil Court, I, 
therefore, pray that the said case may be 
allowed to be withdrawn.” 

Upon that the Magistrate made this 
order :— 

' ^" Wxamined three witnesses for the first 
party, Yar Muhammad (first party) then 
filed a petition stating that he would not pro- 
ceed with the case here and that he would not 
enter upon the land till the matter is decided 
in a Civil Coart. The second party is declared 
to be in possession of the lands in dispute 
and the first party is directed not to enter 
upon the lands and not to disturb the 
second party's possession thereof till the latter 
be evicted ` therefrom by due process of law. 
Each party to bear its own costs." ; 

Now, 1 agree that even if an order 
could be made under section 145 by consent, 
the plaintiff did not by his petition consent 
to the order made. But the petition 
did not deprive the Magistrate of juris- 
diction. The Magistrate was not obliged 
merely by reason, of the undertaking 
it contained to stay his hand. Nor was this 
suggested. The Magistrate was not asked 
to cancel his preliminary order, and not 
having been cancelled, the order under clause 
(5) was final. It was open to the Magis. 
trate, therefore, to make an order under 
clause (6), 

The depositions of the plaintiff's witnesses 
have not been placed before us, but the 
natura] inference is that their evidence was 
unfavourable to the plaintiff. At any rate 
it cannot be said on the materials before us 
that the Magistrate was not justified in treat- 
ing the petition as an admission by the 
plaintiff that he could not prove possession at 
the critical time. In the circumstances, the 
plaintiff having retired from the field and 
there being no question of possession by any 
third party, it was unnecessary for the Magis- 
trate to examine any more witnesses. His 
order made in those circumstances is capable 
of being construed and, in my opinion, should 
be construed asa declaration that the second. 
party were iu possession af all material 
times. 


But apart from that, the order appears to 
ba in sufficient compliance with the terms 
of clause (6). A form for such an order 
will be found in Schedule V (No. XXII). 
The forms in the Sshedule are not obligatory. 
Section 555 provides that they ' ‘may ‘be 
used”, “with such variation as the circum- 
stances of each case may require”, and it 
further provides that “if used” they "shall be 
sufficient.” The Magistrate’s order does not 
follow precisely the. terms of Form XXII, 
but the objection now taken applies equally 
to both. In the declaration of possession set 
out in the form no reference ia made to the 
date of the preliminary order. It can hardly 
be contended that objection which would 
apply equally to the statutory form should 
prevail. 

1 agree with the Courts below that there is 
no substance in the contention that the 
Magistrate’s order is invalid for want of 
jurisdiction and, therefore, not binding on the 
plaintiff. 

The observations are suffisient to dispose 
of the appeal, but it may be added in 
view of the argument addressed to us that 
even assuming thatthe Magistrate’s order 
was defective in form, the question would 
still arise whether the defect was such as 
to vitiate the whole proceedings. This is 
not a case of the violation of a condition 
precedent. It is admitted that the Magistrate 
properly entered upon the inquiry in which 
the order was made. The case of Nusserwanjee 
Pestonjee v. Meer Mynoodeen Khan (1) 
‘which was cited has, therefore, no application, 
There a deed of submission to arbitration was 
defective and it was held (with reference 
to Bombay Regulation VII of 1827) that the . 
defect was fatal. The arbitrator’s oreden- 
tials, so to speak, were not in order and he 
had no authority to enter upon the arbitra- 
tion. No doubt even proceedings before a 
competent Tribunal may have an invalid re- 
sult. in thecase of Raja Har Narain Singh v. 
Ohaudhrain Bhagwant Kuar (2), decided under 
the Civil Procedure Code of 1882, the ob- 
jection teken to the terms of the order of 
reference to arbitration was not sustained, 
but it was held that the award was invalid 
because it was not delivered within the 


(1) 6 M. I. A. 
(2) 18 I. A. 55, 18 A, PGS 14; 15 Ind, 
Jur, 288; 7 1nd, Dec, (x. s) 189 (P. 0). 
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time allowed and enlarged by the Court, 


‘and section 521 of the Code expressly de- 


tinction must not be 


clared that no award should be valid unless 
made within a period allowed by the Court. 

, Nevertheless, where an inquiry has’ been 
properly entered upon, it is not every error 
which makes, the result invalid. The dis- 
neglected between 
‘things done "wholly without jurisdiotion," 

and things done within jurisdiction though 
erroneously and irregularly done. The 
words are those of Baron Parke in Calder v. 
Halket (3), and by way of illustration reference 
may be madeto Rajah Bommarauze Bahadur 
v. Rangasamy Mudaly (4). Numerous other 


,Qases might be cited, but it is sufficient to say 
that before want of jurisdiction can be pre- 
‘dicated i in this class of cases, a vice must 


^ 


be clearly astablished which infects the whole 
proceedings. . 
88, opposed to an irregularity { Subrahmania 
Avyar v. King-Emperor (5) 1. 

The question of jurisdiction in relation to 
“seotion 145 of the Criminal Procedure Code 
was much discussed by the learned Judges 
(Rampini and Mookerjee, JJ.) who made 
the references to a Full Bench in Sukh Lal 
Sheikh v. Tara Chand Ta (6) and Khosk 
Mahomed Sirkar v. Nazir Mahomed (7). 

Proceedings under section 145 of the Code 
are excluded from the revisional ‘jurisdiction 
conferred on the High Court” under section 
435 and the foHowing sections of the Crimi- 
nal Procedure Code. Butit has long been 


the practice of the Court to exeroise in this 


class of cases its revisional powers as a 
Court of superintendence under the High 


' Qourts Act (now section 107 of the Govern- 


ment of India Act, 1915). It is always 


said that the Court will only interfere under 
those powers when the Magistrate has acted 


without jurisdiction or in excess of his 
jurisdiction. There may, however, have been 
a tendency for this purpose to apply the 
term ` ‘jurisdiction’ somewhat loosely or to 
give it a wider meaning than it legitimately 


(3) 2 M. I. A. 203, 81 E.R. 311;3 Moo. P. C. 28; 2 
State. Tr. (x. 8.) 481; Morton 396; 1 Sar. P. O. J. 191. 

(4; 6 M. I. A. 282; 1 Sar. P. C. J. 536; 19 E, R. $6. 

(5) 28 I. A. 257; 25 M. 61; 11 M. L. J. 233; 3 Bom. 
in 540; 6 C. W. N. 866; 2 Weir 271; 8 Sar. P. C. J. 
160. 

(8) 33 C. 63; 2 C, L. J. 241; 9 0. W. N. 1046; 2 Cr. 
L. J. 618. 

(7) 33 C. 352; 9 C. W. N. 1065; :20,iL J, 259; 2 
Gr. I. J, 637, 


There must be an illegality . 


or strictly bears. The septal cases are 
so multitudincus that it would be an entirely 
unprofitable task to examine them or to 
attempt to extract from them any common 
principle, and it is possible that the decisions 
of the Full Bench have had the effect 


of shecking the tendency to which I have 


referred. However that may be, when the 
Court has interfered in revision in this way, 
it has interfered in the case itself and the 
object has been to secure some uniformity 
and order in the administration of the law. 
But when the Magistrate’s order is attacked 
in collateral proceedings on the ground of 
want of jurisdiction, very different consider- 
ations arise, In sucha ease the plea must, 
of course, be strictly established. 

In the present case the defect suggested is 
in the final order made under clause :6). 
All that ean be said is that the Magis- 
trate, when he declared possession ta be 
with the sesond party, did not add the words 
“atthe date of the preliminary order.” It 
is trus that clause (4) requires the Magis- 
trate to determine possession at the date 
of the preliminary order. Bat the omission 
in the order does not show that the Magis- 
trate did not in fact decide the question of 
possession correctly. Such an admission is 
clearly subject to the provisions of section 
537 of the Code, and would not justify the 
interference even of an Appellate Court 
(supposing an appeal lay) unless it was made 
ta appear that the omission had in fact 
occasioned & failure of justice. An omission 
of this character does not entitle the plaintiff 
to impeach the Magistrate’s order in collateral 
proceedings. n this suit the burden was on 
the plaintiff under section 44 of the Evi. 
dence Act to show that the order from 
which he desires to escape “was delivered 
by a Court not competent to deliver it,” 
This is only saying again that no mere 
irregularity will suffice. At the most no- 
thing more is established. This view is sup- 
ported by the decision of the Madras High 
Court in Paladugu Parasuramayya v. Valle 
Ramachandradu (8). The case of Surdhurt Lal 
v. Ambika Pershad (9) was also cited by the 
learned Pleader for the defendants. Thongh 


(8) 21 Ind. Cas. 564; 38 M. 432; 14 M. L, T. 392; 


(213, M W.N. 87L. ` 
(9) 15 I. A. 128; 15 C. 621; 5 Sar. P. €. J, 172; 12 


Ind, Jur, 210;.7 Ind, Dec, (N. 2.) 991 Eu 0. 
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not strictly i in point, it illustrates the meaning 
of the term jurisdiction when the question of 
jurisdiction or no jurisdiction is raised col- 
laterally. The remedy which the plaintiff 
had, if hé was aggrieved by the Magistrate’s 
order, was to institute a suit in the Civil 
Court. He did not avail himself of this remedy 
within the time limited by law. 

' In my opinion the appeal fails and should 
be dismissed with{costs. 

Appeal dismissed, 


JEEP 
, 


ALLAHABAD HIGH COURT. 
CriminaL APFEAL No. 57 or 1917.. 
: February 2, 1917. 
Present:— Mr. Justice Piggott and 
i . Mr. Justice Walsh. 
HANSRAJ SINGH alas HANSA— 
APPELLANT 4 
versus 
: EMPEROR —REsFPONDENT 

Criminal trial — Murder— Evidence— Investigating 
Police Officer, testimony of, value of—Corroboration, 
necessity of. 

Tf in a trial for murder it is} intended to rest the 

prosecution case to a material extent upon observa- 
tions said to have been made on the spot by the 
investigating Police Officer, it is well that such 
officer should be taugbt the advisability of securing 
for his observations the. same sort of corroboration 
by independent witnesses that he is required to 
secure in connection with his first inspection of 
the corpse and the preparation of the inquest report 
on the same. [p. 776, col. 2.] 
: Charged, under section 302 read withsection 
114, indian Penal Code, and sentenced to 
death by the Sessions Judge of Meerut on 
the 9th January 1917. 

Messrs. C. Ross Alston and Sital Prasad 
Ghosh, for the Appellant. 

Mr. A. E. Ryves (Governmert . Advocate), 
for the Crown. ! 

JUDGMENT. | 

Piggott AND WarsH, JJ.— Hangraj Singh 
Jat, resident of village Bisokhar in the 
Meerut District, has been convicted by 
the Sessions Judge of Meerut on a charge 
under -section 302, Indian Penal Code, of 
the murder of his caste fellow and 
neighbour, Ganga Baksh. The record is 
before us for confirmation of the sentence 
of death passed by the Sessions Court 
and Hansraj Singh bas appealed against 
his conviction and sentence. The position 
of tbe parties and the relations existing 
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‘between thèm,’ prior to the violent’ death 
of Ganga’ Baksh oh ‘the both’ of October 
last, may be ‘stated as ‘follows. ansraj 
Singh isa zem?ndàr of the village ‘of Biso- 
khar, He is not the sole proprietor of 
the village, but is,’ one ‘of a group’ of 
zemindais. Ganga Baksh deceased was `a 
tenant of an occupancy holding of some 
value in that village. It seems to be`an 
admitted fact that’ he held this land of 
Hansraj Singh, and not of any’ other 
zemindar or zemindars of the village.’ Ganga 
Baksh was getting on in yeats. The evi. 
dence as to-his age is of some consequente 
in its bearing on various debated points 
in the case and it is not as satisfactory ab 
one might wish; but it seems reasonable 
to take it that ke, was about 65, years of 
age. He was & widower and childless; his 
‘sons and grandsons, ifany, had predeceas- 
ed him. ‘Up to about the year 1910, 
he had living a grand-nephew of the name 
of Amin Chand, but Amin Chand also died 
about six years before the matters - with 
which we are concerned in this case, Amin 
Chand left him surviving a widow, Musam- 
mat Bharto, and two young children. This 
woman and her children lived with Ganga 
Baksh in his house. In the ‘event of the 
death of Ganga. Baksh leaving ‘no heir 
entitled to sugceed him under the prbwvi- 


sions of the local Tenancy Act, his hold- 
ing would escheat to his zeimtndar, that 
is to say, to Hansraj Singh. There can 


be no doubt that this fact was fully 'ap- 
preciated by all the parties concerned and 
that it led to friction and ill-will between 
Ganga Baksh and the appellant. : The 
children of Amin’ Chand were the natural - 
heirs of Ganga Baksh under: the Hindu 
Law, and they would succeed to his tenancy 
if it could be shuwn tothe satisfaction of 
the Revenue Courts that they were shar- 
ing in the cultivation of the holding with 
Ganga Baksh at the time of the latter's 
death. his might well be a fact not easy 
to establish as regards the two little boys, 
the elder of whom was apparently eleven or 
twelve years of age; but the older the boys 
grew the easier ıt would be for Ganga 
Baksh to associate them in the caltivation 
in such a manner as to put their right 
to succession beyond the range of coniro- 
versy. "here is a suggestion in 'thefipsc 
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report made in this case by Musammat 
Bharto that Ganga Baksh had been try- 
ing to get the name of his younger nephew 
recorded in the village papers as a co- 
tenant of the holding with himself; but 
this suggestion is not supported by any- 
thing in the evidence and is apparently 
untrue. 


month of September last, Ganga , Baksh 
executed and :eaused to be registered a, 
certain deed.in favour of the younger 


son of Amin Chand. 
stated that Ganga Baksh had formally 
adopted this boy: Bhure as his own son, 
and the document further contains words 
obviously intended to operate as & bequest 
in favour of Bhure, whether or not the 
adoption were found to have taken place. 
We need not labour the point that any 
steps taken ky Ganga Baksh in order to 
secure the succession to his holding to 
either or both of the children of Amin 
Chand were calculated to irritate the ap- 
pellant, by depriving him of his reasonable 
hope that this holding would escheat to 
him as zemindar on the death of Ganga 
Baksh without any heir capable of succeed- 
ing to the same. Moreover, there is evi- 
dence that the ill-feeling between the par- 
ties had gone somewhat further than this. 
Ganga Baksh had brongkt a charge against 
Hansraj Singh and other persons, in which 
he alleged that they had damaged his 
field and assaulted him. This case was 
tried by a Magistrate and concluded by a 
judgment dated the 22nd August 1916. 
By this judgment the accused persons 
were all acquitted, and it is to be noted 
that the Magistrate expressed himself some- 
what strongly against the complainant 
Ganga Baksh. and clearly formed the 
opinion that the bringing of this charge was 
due to à feud in the village in which 
another zem?ndar, a Jat, of the name of 
Balwant, was the head óf one party and 
the, appellant Hansraj Singb of another, 
On the llth of October, 1916 an applica- 
tion was made to the Magistrate on be- 
half of Hansraj Singh to  sanotion . the 
prosecution of Ganga Baksh, for having 
broughta false charge against him. That 
application was pending when Ganga Baksh 
met his viclent death in the early morning 
of October the 15th, 


In this deed it is 
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The first report of this crime was made 
at the Police Station of Begamabad shortly 
after 8. A. M. on the morning of October 


‘the 15th by the aforesaid Musammat Bharto. 


She was accompanied to the Police Station 
by two persons, one Thana son of Kallu 
Jat, and.Ram Kalan the village chowkidar 
of Bisokhar. The report, however, was 
made by Musammat Bharto alone. She 
speaks of Ganga Baksh as her father.in- 
Jaw and gives an account which has not 
altogether been borne out by the evidence 
as to the dispute between Ganga Baksh 
and his land-holder about the question of 
the succession to the former’s holding. She 
then states that, on the previous night 
about the time of the evening meal, Ganga 
Baksh had been sent for to the bazthak or 
house of business of his zemzndar. When 
he returned he made a statement to the 
woman, to the effect that Hansa had told 
him that if he ploughed his field next 
morning he would get a beating. The 
report goes on to state that on the following 
morning, sometime before daybreak, the time 
is defined as being at'the rising of the morning 
star, Ganga Baksh took his plough and two 
bullocks and went out to his field. The sun 
had not yet risen when Nanwa Jat, a resident 
of the neighbouring village of Qadirabad, 
came to Musammat Bharto at the house 
and told her that Ganga Baksh had been 
beaten by two men, one, being the appellant 
Hansraj Singh and the other a caste 
fellow, and apparently a distant relative 
of the appellant, named Hoshiar Singh. 
Nanwa did not say what the result of 
the beating had been. He told the woman 
to go and see whether Ganga Baksh was 
dead or alive. She went to the field and 
found Ganga Baksh lying dead there, and 
she concludes her report by formally accusing 
Hansraj Singh and Hoshiar Singh of the 
murder. 

Sub-Inspector Muhammad Fasih took up 
the enquiry with great promptitude. He 
found the dead body of Ganga Baksh 
lying in the field as stated, and he made 
certain observations on the spot to which we 
have to refer presently. He was unable to find 
either Hansraj Singh or Hoshiar Singh in the 
village, and it would appear that Hoshiar 
Singh is still absconding. Hansraj Singh 
surrendered himself some days later, The 
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éVidénoe" for -the prosecution may “bi veone 

sidered ader ‘three distinct heads,- two of: 
which ‘are’ oft ‘comparatively ` small itaport-: 
ae, :- There is. ‘evidence ` ds to motive.’ 
whith’ is directed.: to prove the facts already: 
stated. These fatts may be taken as estab- 

lished.) ‘There-i 4s; in the second place, certain: 

svidencé the’object of: which is to contradict: 
Beforeh'and -the defence set &p by Hansraj- 

Singh. ` A Word or two may be 'said at 

önce with regard to this part of the case. 

It so happened that Hansraj Singh bi 

at Ghazi&ábad on October the 14th, 

his defence he asserts that he did not: en 

to: his village from Ghaziabad, but-proceeded 

to--Delhi and‘ thence on a certain journey, 
ih: the course of which he finally cams to 
low that this charge of murder had been 

brought -against’-him in his absence. - The 
proséchtion undertook to’ anticipate this 
defence by’ proving that . Haneraj . Singh 
féturned.tó Begamabad by -train, on’ his 
way te his village on the evening of 
ÜOfétober: ‘the 14th, and that both he. and: 
fhe missing mañ Hoshiar Singh -were seen 
openly present in the village on the early 
morning of October the 15th. On behalf 
of the defence two witnesses of position 
and respectability were called to prove 
that Hansraj Singh -was in Delhi on the 
evening of October the 14th and morning of 
October the 15th. ‘With: regard to this part of 
thé'éaaé we are content to say that we are'not 
prepared £ó differ from the view taken. of the 
evidence by the learned Sessions Judge.. The 
defenée witnesses to the alibi may very 
possibly be putting down’ the events of 

Sunday evening to the previous Saturday; 

áüid the evidence for the prosecution: as 

to the return of Hansraj Singh by: train to 


Begamabad seems satisfactory. So far, 
therefore, we may take it that  Hansraj 
Singh did return to his village on -the 


evening of October the 14th, and that he 
found át- 'expedient to go upon a sudden 
journey ‘td :Delhi and : elsewhere ‘tin: the 
course of the following day;:so that he has 
alot told the truth with régard tó “his: move- 
‘ments ‘immediately before and immediately 
‘after the crime. Having ‘said this much, 
‘it is perhaps advisablé that we should remark 
at once that under all the circumstances 
it is very easy to press too far against: an 
‘acensed person the -fagt- that he judged it 
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expedient to make ‘himself scarce’ “foi «a: 
timé when he learned that- a charge’ of! 
murder: was being brought - against: ‘him: 
and was likely tò ‘be ‘substantiated by direct: 
evidence, and that he had-not chosen-- to’ 
tell ‘the ‘plain truth to the Court about: 
his reasons for so acting. It is also ‘fair: 
to say that, if this part of the prosecution 

case i to be regarded aa established against 
the accused, it musti be taken,’ further, 
that at’ about daybreak on- October- -the 

15th, Hansraj Singh and Hoshiar Singh’ 
were showing themselves openly in the’ 
village, as men who had‘ not at that: 
moment any reason to fear molestation by 

the Police. “The really important part of 
the prosecution case, however) is the direct: 
evidence'as to what is alleged to` have 
happened very early in the «morning ‘of 
October the 15th. On this point we bave 
the statements of two: witnesses, "both: of 
them Jats by vaste; one of them BhagWena, 
a residént of the’ àppellant/s - ‘village of 
Bisokhay,' and the other: Nanwa, a resident: 
of the neighbouring village of' Qadirabad. 

Both these men are tenants of the man 

Balwant who has already been referred to 

asan enemy of the appellant.’ Their state- 

ments require to be- considered along with' 

that of Musammat Bharto, and also along 
with ‘that of: Sub-Inspector Muhammad 
Fasih as to the facts observed by him in 
Ganga^Baksh's field. The time to which 
the evidence of these witnesses refers is 
a matter of considerable consequence. It 
eannot have been before daylight, because 
Nanwa distinctly deposes that he wasable 

to see Ganga Baksh and his two assailints 
from a distance of 150 yards. It “is perhaps! 
hot quite certain whether the wilness meant 
to depose that he could recognise them 

at that distance, but he certainly professes 
to have recognised them from’ a distance 
òf 40 or 50 paces. On the’ other ' hand, 

it is quite clearly and definitely a part 
of the prosecution case that the murder 
of Ganga: Baksh was over, and Nanwa had 
reached Musammat Bharto’s house” with 
his information, before sunrise. ‘We may 
turn back for a moment to the statément 
in the first report that Ganga Baksh had 

left with his plough and bullocks about: 

the time of the rising of the  niorning 

star. We haye consulted an almanacs ‘on’ 
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The.morning star in the early 
part of October last was Venus. The planet 
‘was at that time exceptionally bright. She 
became visible aboye the horizon at about 
2 a. M. and continued visible until after 
sunrise, The distance of Ganga Baksh’s 
field from his house seems to have been 
hetween two and three furlongs. According 
to the evidense of Musammat Bharto, strictly 
interpreted, he must have left his house 
before 3 a. x. and he must have been 
killed before sunrise, and yet at a time 
when the day had definitely broken. To 
return to Nanwa and Bhagwann; the former 
says that he had come out to have a look 
round certain fields .of his. From a ‘son- 
siderable distance be heard an altercation 
going on in the field of “Ganga Baksh. 
Hansraj was abusing the old man. The 
witness went: towards tke altercation and, 
according to his evidence, he must have 
gone a distance of about 100 yards while the 
altercation was still going on. He reached 
a certain well, which seems from the Sob- 
Inspestor’s plan to be situated at one 
corner of Ganga Baksh’s field, and there 
he was joined by the witness Bhagwana. 
At that moment Hansraj was still continu- 
ing to abuse Ganga Baksh and reproaching 
him for having come to plough his field 


this point. 


after he had been distinetiy told not to 


do so. Then Hansraj Singh called upon 
Hoshiar Singh to beat Ganga Baksh, and 
thereupon Hoshiar Singh struck the old 
mau with a laiki on the head and felled 
him’ to the ground. Thereupon both the 
` witnesses went away and saw nothing more. 
Nanwa went straight to 
house in Bisokhar-: and told Musammat 
Bharto what he had seen. Questioned as 


to his subsequent movements, he said he: 
went back to: his own fields .by another’ 


way. He did not go to the scene of the 
murder again. 
conduct he said that he was afraid and 
did not wish to be mixed up in the business. 
Questioned as to what he saw in Ganga 
Bakhsh’s field, he said that he had observed 
a. pair af bullocks yoked and standing 
beside the plough. Bhagwana deposes that 
he was on his way to Qadirabad, that is 
to say, to the very village Nanwa had 
come from. His object in going to Qadir- 
abad was “to: see. a-- certain Amin Darzi 


, of these two witnesses was not true. 


Ganga Baksh’s- 


Asan exolanation of his: 
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who had done .some work for him, If 
would seem from his eyidence that this 
witness had not yet heard anything when 
he came upon Nanwa standing by the 
well. He asked Nanwa what the latter 
was doing there, and Nanwa then. called 
his attention to' the altercation going .on 
in Ganga Baksh’s field. The witness than 
heard Hansraj Singh abusing Ganga Rakah 
and reproaching him in violent terms for 
having come to plough the field. The 
appellant next called upon Hoshiar Singh 
to beat Ganga Baksh and the witness 
saw a single lathe blow struck in the 
manner already described. He then went 
off in the direction of Qadirabad and saw 
Amin Darzi as he had originally intended. 
What we really have to decide in this 
ease is whether we should believe the 
evidence of these two witnesses, The two 
Assessors, who heard the evidence, were 
clearly of opinion that, whatever might 
be the truth about this case, the evidence 
They 
did not believe that Ganga Baksh was 
ploughing his field at all on the morning 
in question, and gave as their reason for 
this disbelief that the ground was water- 
logged at that time by heavy rainfall 
in the early part of the month of October 
and that no eultivator would be likely to 
plough his field at that time, In this 
opinion which thay formed they have drawn 
mainly on their own personal observation 
and experience, buf they are also corro. 
borated by evidence actually on the record. 
Nanwa admits that he could not see anybody 
else ploughing anywhere in the neighbour- 
hood of the village. Bhagwana says that he 
himself had not begun ploughing basause 
there had been a lob of rain and his fields 
were under water, He says that he saw some 
ploughing going that day at Qadirabad, but did 
not notice any one excepting Ganga Baksh 
ploughing in Bisokhar. The Sub-Inspactor 
admits that the field was very wet and a 
portion of it was under water. He says, 
however, that some one had unquestionably 
been ploughing in the field that marning. 
There were fresh marks of ploughing. There 
were marks showing that bullocks had been 
standing, and even sifting in the field. They 
had left their dung at the place where 
they had heen sitting. The learned Ses- 
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sions: Judge -has- laid :a very’ great. stress on 
this evidence, He brings up the . point- over 
and over again in his judgment on different 
occasions. Arguments as to the doubtful 
nature of a portion of the prosecution 
evidence, or the credibility. of a portion of 
the defence evidence, are met by the learned 
Sessions Judge repeatedly by the application of 
the sort of test, namely, whether the evidence 
under consideration is.or is. not consistent with 
the fact that Ganga Baksh. was . ploughing 
his field on: the. morning: in question: when 
he was set upon and killed.. The learned 
Sessions Judge treats this fact as almost 
axiomatic, or ‘at any rate as established 
beyond possibility of question by the evidence 
of the .Sub-Inspector Muhammad Fasih, 
independently . altogether .of the question 
whether Musammut. Bharto, Nanwa and 
Bhagwana.are or. are .not witnesses of 
truth. Now this-is a oruoial point in the case, 
and it.is cn.this point we must express our 
dissent from the view taken by the learned 
Sessions . Judge. In the first place, we find 
it. difficult to understand the evidence of the 
Sub-Inspestor precisely in the sense in which 
it seems to have heen understood by the 
learned Sessions Judge. A point of some 
consequence which we have to consider was 
the amount of ploughing supposed to have 
been done in the field on that -very 
morning. Any one reading the Sub-In- 
spestcr’s evidence as it stands, either in 
the vernacular or in the Sessions Judge's 
notes, would understand the witness to 
depose that only two furrows had been 
drawn, .or rather one complete furrow and a 
portion of a second, right in the middle of 
the field. Apparently the Sub-luspector, in 
the course of his examination, made a rough 


sketch upon & piece of paper which has. 


been. brought on the -record. as an exhibit, 
and this sketch would seem to have conveyed 
to the learned Sessions Judge quite a different 
impression, namely,. that a sonsiderable 


portion of -the field had been oompletely. 


ploughed .and that a. beginning. had been 
made: of. ploughing.another: portion, before 
the work was interrupted . We can only say 
that this is not the meaning .conveyed to us 
by the record of the  Sab.Inspector!'s 
evidence, and that it is unfortunate that 
there should be any room for doubt upon 
the point, Socondly, it isto bə noted that, 
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when all is said and dons, the evidence ‘as 
to the facts. observed in Ganga Baksh's - field 
after 9-30 4. M. on October the 5th is the 
uncorroborated statement of Sub-Ínspeotor 
Mohammad Fasih.. We would not be under- 
atood to say that we definitely disbelieve any 
portion of this evidence or to accuse the Sub- 
Inspestor of having deposed to anything 
which he. did not believe to be true. At the 
same time, the investigating Sub-Inspector 
cannot be treated as anentirely independent 
aud disinterested witness in a matter of this 
Sort. . He has an interest in.seouring a con- 
vietion, and it is his duty to secure the con- 
viotion of the accused, if he honestly bélieves 
him guilty, and if he can do:so by honest and 
truthful evidence. He cannot, therefore, be 
regarded as an unbiassed witness, and it is 
a mere matter of experience that a man's im- 
pression of his own observations of a parti- 
cular locality may easily be coloured by his. 
own wishes or prepossessions. If in a matter. 
of this sort it is intended to rest the prosecu- 
tion ease to a material. extent upon observa- 
tions said to have been made on the spot 
by the investigating Police Officer, it is well 
that such offisers should be taught the advis- 
ability of securing for their observations the. 
same sort of corroboration by independent 
witnesses that they are required to secure 
in connection with their first inspection of 
the corpse and the preparation of the inquest 
report onthe same, In the third place, it 
might be gpneeded that the Sub-Inspeator 
found certain marks, thatistosay, newly drawn 
furrows and traces of the recent presence of 
cattle in the field in question, after 9.30 a, m.: 
on the morning of October the 15th and yet 
those marks might not have been there when 
the sun rose, It must ba remembered that 
the appellant challenges the prosecution 
case in every particular. He has suggest- 
ed all along that the hand of his enemy 
Balwant had been at work against him, 
and we shall have. to remark presently 
that his contention an this point is- not. 
wholly, .uusupported . by evidence, If, 
as & matter of fact-Ganga Baksh: was ‘not’ 
killed in his field, but an atte npt was made to. 
produce false evidence to that effet, the person , 
or persons responsible for this evidence would. 
not find it impossible tp prepare some 
material corrob ration of this assertion, while, 
Musammat Boarto was.on her way ta the. 
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Police Station; and in the. present case there 
‘Is one circumstance ‘which is not easily 
explained by the prosecution theory. lt 
has to do with the pair of bullocks. We have 
‘already pointed out that Ganga Baksh was 
quite an old man. The defence have produced 
‘evidence to the ‘effect that he did not own 
& pair of bullocks and that he had not 
been doing his own ploughing for some 
years before he met with his death. The 
learned Sessions Judge considers this evi- 
dence largely rebutted by thefact that the 
prosecution were able to prove that Ganga 
Baksh had bought one bullosk on a certain 
date not long previous to his death. The 
fact remains, however, that in the course 
of the previous prosecution, namely, the one 
which ended in the acquittal of Hansraj 
Singh and his co-ascused on the 22nd 
of August 1916, Ganga Baksh had stated 
‘himself that he did not possess any 
bullocks. Now when the Snub-Inspestor 
reached the spot there were no bullocks 
forthcoming. Musammat Bharto could not 
explain - what had become of, them, 
except that they had run away. The 
witness Nanwa says that he saw a 
pair of bullocks yoked and standing by 
the plough. Assuming the prosecution 
case to be that they took fright and ran 
away, ib seems curious that nothing in the 
observations made by the Sub-Inspector 
suggests that the plough was overturned 
or dragged irregularly along the ground. 
Moreover a pair of bullocks rushing off in 
a "panis with a yoke upon them are not 
likely toescape to any great distance; yet 
these bullocks simply disappeared, and the 
Sub-Inspector himself had to admit in oross- 
examination that there was no appearance’ 
on the spot of the bullocks having run away.’ 
The Inspector says that they were bronght 
by a certain boy, who was not called as a’ 
witness, about 10 or 11 o’clock in the day. 
There is something suspicions and unex- 
plained in the prosecution theory about the 
disappearance of these animals and the 
absence of evidence as to what had become’ 
of them up to the time when the Sub- 
Inapector's investigation commenced, f they. 
were really brought to him between 10° 
and 11 A. m, he himself having only’ 
reached the spot at 9.30 A. m, this means’ 
practically that they must have been pro. 
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duced before him as soon as it occurred 
to him to ask what had become of the 
bulloocks, Finally, on this part of the case, 
it might be observed that the whole -of 
the Sub-Inspeotor's evidence might be true, 
and might be true in the sense in which 
it "was understood by the Sessions Judge, 
and yet the inference based upon it in the 
judgment of the Court below would not 
follow as a necessary and inevitable one. 
At the very utmost it would only be a 
proof that some one had been  ploughing 
in the field in question on that morning. 
Even if it were proved that this plough. 
ing had been interrupted by au altercation 
which ended in the assault and killing of 


Ganga Baksh, it would not follow that 
Ganga Baksh was doing the ploughing. 
Asa mere question of general  pro- 


bability, if is more. easily conceivable that 
some one else was trying to plough Ganga 
Baksh’s field on the morning in question 
and that Ganga Baksh was assaulted for 
interfering. The hour was not an usual 
one for commencing to plough. It would 
seem that the field was not in a condition 
in whish a tenant would be likely to 
begin to plough in the ordinary course of 
things. Moreover a zemindar who is try- 
ing to turn a tenant forcibly out ‘of his 
holding, or some portion of his holding, 
would usually do so by getting somebody 
elre to go down and begin cultivating the 
fields. It is far easier to do this than to 
keep a perpetual watch to see that the 
tenant never comes near the place witha ' 
plongh. For all these reasons we find it 
impossible to coneur in the view taken by 
the learned Sessions Judge that the whole 
evidence in the case must necessarily be 
regarded from the point of view that it is 
beyond question that Gunga Baksh had 
begun ploughing his field on that morn- 
ing and was assaulted while he was so 
doing. To our minds, on the contrary, it is 
open to very distinct doubt whether Ganga 
Baksh was ploughing his field that morn- 
ing or not. Of course he was ploughihg, 
if Nanwa, Bhagwana and Musammat 'Bharto 
are speaking the truth. That only, brings 
us back to our starting point. The real 
question is whether we should believe these 
three witnesses. | 

In this eonneetjion one or two poiptg' 
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inade by the defence require to be consider- 
ed. The evidence of Babu Ram Sarup, a 
Pléader practising in the Meerut Courts, 
does quite definitely prove the existing ill- 
feeling between the appellant and Balwant 
Singh. There is other evidence to the same 
effect, but that of Babu Ram Sarup appears 
decisive. The witness Bhagwana has given 
the object of his early morning journey to 
Qadirabad, namely, his intention to see Amin 
Darzi. The defence produced Amin Darzi as a 
witness and he gave Bhagwana the lie direst. 
It is easy to suggest that evidence of 
this sort must be disregarded on the ground 
that an influential zemindar in the position 
‘of the appellant would not find jit difficult 
, tó procure such eviderce; but there is 
nothing proved against the witness Amin 
Darzi. He is not a tenant of the appel- 
lant, and has not been shown to be a 
tenant of any one likely to be under the 
influence of . the appellant. Whatever 
influence Hansraj Singh may possess in the 
village of Bisokhar, it has not been suff- 
cient to prevent two of his own easte fellows 
from coming into Court and giving direct 
evidence against him on a charge of murder. 
The next point in the defènce is the state- 
ment of the chowkidar Ram Kalan. This 
really is of considerable importance, Musam- 
mat Bharto in her evidence said that, after 
she had seen Ganga Baksh lying dead, she 
started for tbe Police Station and casually 
met Ram Kalan somewhere in the outskirts 
of the village and took him along with 
her. This statement is intrinsically im- 
probable, because it is almost certain that 
the chowkidar would have insisted on seeing 
the corpse before he started for the Police 
Station. In the next place, Musammat Bharto 
was certainly ' equivocating in this part of 
her evidence, because she tries to get away 
from the fact that one Thana Jat had 
also,accompanied her to the Police Station. 
She tries to make out that her only other 
companion was one of her little boys. 
‘When, therefore, Ram Kalan distinctly con- 
iradictg Musammat Bharto with regard to 
a certain portion of her evidence, he certain- 
ly seems to be the more credible witness 
of the two. Ram Kalan deposes that he was 
sent for shortly before sunrise by Balwant 
Singh, the man already referred to as hostile to 
the appellant. He went to Balwant's batthak 
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or house of business, and there found a 
number, of persons assembled, including the 
witnesses Nanwa and Bhagwana and the man 
Thana who afterwards accompanied him to 
the Police Station. These persons told him 
that Hansraj and Hoshiar had killed Ganga 
Baksh, and he was asked to go and look 
at the corpse and to see that these facts 
were reported at the Police Station. The, 
witness saw the dead body of Ganga Baksh and 
then went with Musammat Bharto and Thana 
to the Police Station. The learned Sessions 
Judge has taken a strongly unfavourable 
view of the evidence given by this witness. 
He thinks that the man delibsrately perjured 
himself and that he deserves to be severely 
dealt with by the superior officers of the Police 
Department, though apparently he does not 
think it advisable to prosecute him on a charge 
of perjury. As far as we can make out, 
two points are made by the Sessions Judge 
against Ram Kalan. One is that he had 
given evidence for Hansraj Singh in the 
previous case brought against the latter 
by Ganga Baksh. Surely this ought not 
to be allowed to influence the mind of the 
Court. Hansraj Singh was acquitted in that 
case and acquitted in the. judgment which 
amounts to a strong condemnation of the 
falsity of the complaint. We do not know 
what evidence Ram Kalan gave in that 
case; but the presumption under the oir. 
cumstances is that he was called as a 
witness by a man who had been falsely 
accused and that he gave .true evidence, 
The other point made by the Sessions Judge 
is that Ram Kalan ought not to have 
allowed Musammat Bharto to make the 
report which she did, or at any rate ought 
tò have informed the investigating Police 
Officer of the circumstances under which he was 
sent to the Police Station. This argument 
is not withont force; but we think it has 
been pressed much too far. The witness is 
a Koli by caste, that is to say, he is a 
man belonging to a menial caste, who happens 
to have been selected for the post of village 
watchman. Musammat Bharto was not alone 
when she reached the Police Station. She was 
accompanied by the man Thana, who could 
only have gone with her, on any possible 
theory of the case, in order to see that she was 
not interfered with andthat she made the 
report which she had it in ‘her mind to 
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make. lt is .postulating a degree of manliness, 
Independence and intelligence on the part 
ofa village watchman which it séems really 
'xnfeasonable to.expeot, that he should have 
thrust himself „between Musummat Bharto 
and : the Sub-Inspector atthe Police Station 
and insisted upon putting forward a state- 
ment of his own.to qualify or throw doubt 
upon the report which: the woman had to 
make. It is quite conceivable that the 
witness himself did not realise the signi». 
ficance of the facts. observed by him, or the 
light which they. might throw onthe pro- 
secuéion evidence when the matter came to 
trial hereafter.. Ram  Kalan's statement 
that he never told the investigating Palice 
Officer what.he-had seen might be either 
true or.false without really discrediting the 
witness to such an extent as to justify 
his evidence being swept .aside in the 
manner in which it has: been in the Cozrt 
below. 

:"There- is -one anand point in the judgment 
of the learned Sessions Judge which requires 


comment before’ we come to our conclusions. 


Sub-Inspector Muhammad Fasih was permitted 
to make certain statements and to make them 
in examination-in-chief, which he should not 
have been allowed to make, in order to 
influence ` the mind of the Court. There 
i$ à significant paragraph in the judgment 
of the learned Sessions Judge commencing 
with the words: “As to the third fact, 
etc., which shows-.ihe. manner in which 
this ‘inadmissible evidence. has worked upon 
ihe mind of the Court, It would seem that 
the learned Sessions Judge felt that, whatever 
weak points there might be about the ease 
for’.the proseoution, the defence had not 
merely failed ‘to suggest any alternative 
theory as to how Ganga Baksh met with his 
death, ‘but had actually put forward and failed 
to substantiate a false alternative theory. This 
view. is based-on g:statement in the evidence 
of Sub-Iüspeotor Muhammad Fasih to the 
effect that in:the course of his enquiry two 
persons, named: Mohar Singh and: Khazan, 
had come®forward and told him something 
about the way in.whioh Ganga Baksh had been 
‘killed, Neither Mohar Singh nor Khazan was 
produced aba witness in the case, either for 
the prosecution or for the defence; and it is 
surely an elementary principle of the law of 
evidence thatthe. .Sub-Ynspeetor should not 
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` have been allowed to depose to a statement 


said to have been made to him by these 
two individuals. He was not only allowed 
ta. depose to this, but he was per- 
mitted to state in substance, though in some- 
what veiled language, that he had investigat- 
ed the story pub forward by Mohar Singh 
and Khazan and found it to be false. This 
sort of thing really ought not to be permit. 
ted. The circumstances under whioh state. 
ments made to the investigating Police Officer 
may be proved at the subsequent trial are 
safeguarded, not merely by the provisions of 
the Indian Evidence Act, but also by certain 
specially important provisions of the 
Code of Criminal Procedure. Here ‘we 
have the Sub-Inspeotor permitted to make 
statements, which have obviously prejudis- 
ed the mind of the Court against the aceused, 
and which are frankly inadmissible under 
the. Indian Evidence Act, apart altogether 
from the special provisions of the Code of 
Criminal Procedure. We must, therefore, 
sonclude by coming back once more to the 
two witnesses:Nanwa and Bhagwüna. The 
story told by thesetwo men is not on ihe 
face of it particularly convincing or particu- 
larly plausible. They are supposed to be 
corroborated by Musammat Bharto. She is 
a woman of-loose character. We have not 
hitherto noted the fact; but the woman was 
admittedly prégnant at the time she gave 
evidence in Court. Her. statement that the 
old man Ganga Baksh was the father of the 
child she was expecting to bear is certainly 
improbable. The defence have suggested that 
she was the mistress of Balwant Singh. Thisis 
not a very easy fact to establish by positive, 
evidence, but it does séem that the defence has 
produced sufficient evidence to make the point 
at least a doubtful one. In one or two 
matters, particularly where she is contradioted 
by the chowkidar Ram Kalan, it seems to 
us that Musammat Bharto’s evidence 
is demonstrably, untrue. We cannot regard 
her corroboration of the two eye-witnesses 
as worth anything. There is in this 
point which ought 
perhaps to,be mentioned. The presense of 
some undigested food in the stomach of the. 
deceased suggested to the Civil Surgeon that 
the man had not been killed after a longer 
interval than at most four hours since he 
had partaken of his las& meal . We have 
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consulted various medical authorities on the 
subject, às the learned Sessions Judge 
himself did, and the point is not one 
which could be pressed too far in the face of 
clear and reliable evidence to the contrary. 
It is, however, worth something against 
two such witnesses as Nanwa and Bhagwana, 
and what is also important is that it has 
affected the evidence given ‘by Musammat 
Bharto, who seems undoubtedly to have 
modified. her statement between her exami- 
nation before the Magistrate and her 
deposition ‘at the trial, in order to shorten 
as far as possible the interval between 
Ganga Baksh’s partaking of his last meal 
on Ostober the 14th and the presumed 
hour of his death on the following morn- 
ing. 

` We have here a case in which the 
murdered man was a Jat. The accused 
belongs to the same clan and the two 
eye- witnesses on the strength of whose 
evidence it is sought to convict him of 
murder also belong to the same clan. 
There is direct evidence of an existing 
feud between the Jat land-holders of the 
village; and the two eye-witnesses are 
tenants of one of the Jat  land-holdera 
who is opposed to the appellant. These 
circumstances in themselves make it neces- 
sary for the evidence of those two eye- 
witnesses to be received with eaution and 
carefully scrutinised. We have endeavoured 
to examine and appraise that evidence to 


the best of our ability. We find it hope- 
lessly unconvincing. The story as told 
is in itself improbable, and the impro- 


bability grows the more one endeavours to 
follow it out in its details. If we are 
to look upon the killing of Ganga Baksh 
as a murder planned beforehand,- and 
his presence in his field on the morning 
in question as intentionally brought about 
in order that he might be murdered 
there, then the entire evidence of Nanwa 
becomes a mass of clothed nonsense. The 
murderers would have set upon their 
victim and ‘disposed of him as 
as__pdssible, without a word spoken. On 
the other hand, the theory of an uhpré- 
meditated quarrel and a prolonged alter. 
cation, ending in the manner dessribed by 
the, witnessès, is open to diffisulties of its 
own. Of the injaries found’ on` the corpse 
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two were such as might have been cansed 
by lathi blows, Another was in all pro- 
bability caused, although the learned Sessions 
Judge does not seem to have thought of 
this, by some one kneeling on tbe old: 
man’s chest. Four were punctured waunds; 
caused by blows from some edged. weapon,- 
which is not forthcoming. It is idle to 
suggest that cither the. ploughshare or. the, 
agricultural. implement found in the field. 
caused the four injuries described: in the, 
Assistant Surgeon’s evidence. Nanwa and 
Bhagwana profess to have had a complete 
view of what took place, but saw no 
weapon in the hands either of  Hanaraj: 
Singh or of Hoshiar Singh, except the 
lathi wielded by the latter We are} 
unable: to rely upon this evidence and. 
we find that we share the scepticism of 
the Assessors rather than the conviction 
expressed by the learned Sessions Judge. 
We must, under the circumstances, decline. 
to confirm the conviction of Hansraj Singh 
upon this eyidence. We accept his appeal, 
set aside the conviction and sentence in this 
case and direct that he be released. 

Watsu, J.—I entirely agree. The Judge. 
himself described the case as a difficult one. 
It undoubtedly was. I think the. Assessors 
put their fingers on one of the first diffieul-: 
ties, and it is impossible to read the 
judgment, which we have done two or. 
three times between us, without feeling 
that the Judge was driven into somewhat 
far-fetched arguments to justify his con- 
clusion, I will just illustrate that from 
his method of dealing with : the question 
of the weapon. Nanwa spoke of one lathi. 
Bhagwana never referred to any weapon 
at all and was never asked as to what 
weapon was used. It is clear to demonstra- 
tion that a lathi did , not cause all the 
wounds which resulted in the death of 
this man, and neither-the ' weapon itself 
nor its nature has been identified. Now 
the learned Judge in dealing with this 
point said this: If the murder was a, 
plot by somebody else and the story of 
the eye-witnesses fabricated, the murderer 
would not have used an uncommon weapon.. 
Bat nobody knows that if was an'un- 
common: weapons It is a pure assumption. 
to: sayi that it was an uncommon weapon,, 
The only ' ground “for ‘Saying: 80 is that it 
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was .nob a weapon corresponding with the 
three alleged.to be'on ‘the ground, the 
lathi, the plocghshare. ard the palkati. 
Having assumed that.it was an uncommon 
‘weapon, he goes on to say that the persons 
who, fabricated a story of. this kind would 
necesearily ‘account for -the - uncommon 
weapon which: had been. used. . But. the 
learned Judge wholly . ‘overlooks - the “fact 
that ifit^was an uncommon weapon and. the 
fabricators .had ‘left it on the spot in order 
to‘ account for it, they would have..been 
providing. the means of their own identitica- 
tion: And in my view if it was an uncom- 
mon weapon, its absence does not- in the 
least:-militate .against the theory which the 
learned Judge was destroying. ; 


"One other point is that' the chowkédar’s 
conduct has been judicially éondemned and 
notice’ of the Superintendent of Police has 
been drawn to such condemnation “by the 
Judge. ' It seems to me only just that the 
notice of the- Superintendent should be 
drawn to the other view of the ‘matter.' 
The learned Judge says that the chowkidar’s 
statement is entirely false. That is going too 
far because same of it is not, according to 
the findings of the learned Judge himself. 
The part’ of bis statement’ which the 
learned Judge condemns is where the chowki- 
dar. says that when he got to Balwant’s 
batthak seven people ‘were ‘there and that 
' Balwant told Bharto, the chowkédar, and 
Thana to go, and see the dead body and 
make the report, The learned Judge has 
extracted from that a knowledge on the 
part of the chowkidar that Balwant knew 
tiat what he was telling them’ to report was 
untrue, and upon that he has based his 
condemnation of the chowkidar. All I can 
say is that taking what the chowkidar 
himself said and the learned Judge's com: 
ment upon it, I cannot find any ground 
for attributing that knowledge to the 
chowkédar, lt may be that-he knew; it may 
be that he did not know. All I can say is that 
it is too much to condemn his conduct upon 
this material, because the chowkidar says 
that when he arrived Nanwa and Bharto 
had already been there. The theory is that 
Nanwa and Bharto were concocting the 
report which was afterwards to be made 
at tke thana. But upon the chowkidar’s 
evidence, and that is {all I am dealing 
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with, that had already been done’ before 
the chowkidar's arrival. ‘And: when ‘he ‘was 
challenged by the Government Pleader in 
cross-examinaticn; he. said that Nanwa, 
Bhagwana .and ` Bharto- said nothing inthis 
presence.: So that upon his own statement 
all that appears is that ihe report -had 
already. been .made up. at Balwant’s house, 
which «having regard .to ‘the: admitted 
friendliness between.Balwant ‘and Bharto is 
not surprising, and he the  chowkidur «on 
his ‘arrival was told what.had happened and 
asked:to go and verify the fact of the murder 


with his own eyes and. report the. same 
to the Police Station: ‘AsI have already: said 
he may have ‘been in . the ‘ ‘plot, but 


speaking .for myself, I do not think his 
statement involves that conclusion necessarily. 
It is quite consistent with his belief in what 
he was told. 


vad 


‘Appeal accepted, 


PATNA HIGH COURT’ 
CeiminaL REFERENCE No. 4 or 1917. 
January 26, 1917. l 
. Present; —Mr. Justice Atkinson. : | 
BISI BIHARI--AcCUSED--PETITIONER 
. versus 

5 EMPEROR-— RESPONDENT 

Penal Code ( Act XLV of 1860), s. 188— Proclamation, 
and attachment issued against absconding member vj 
joint Hindu family—Attachinent of family land— Other 
member cultivating land—Conviction, whether proper— 
Criminal Procedure Vode (Act Y of 1898), .s. 87— 
Attachment, whether proper. 

Where a "proclamation and attachment were issued 
against an absconder under section 87, Criminal Pro- 
cedure Code, attaching some undivided land of the 
joint family to which the absconder belonged, but 
one of the other members of the family cultivated 
the lands in spite of the order and was prosecuted 
and convicted under section 188, Indian Penal Code: 

Held, that both the conviction under-section 188, 
Indian Penal Code, andthe attachment under section 
87; Criminal Procedure Code, were bad and liable , to; 
be set aside "[p. 782, col.'2.] ` 


Criminal Reference by the Sessions fudge; 
Cuttack, dated the 4th January 1917. 

-FACTS appeár from the following reporf 
of the Sessions Judge, Cuttack;— ` 


P ! 
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“I, A brief analysis of the case. 

Proclamation and attachment was issued 
against an absconder, and in the course of 
the attachment about 4 acres ofland of 
the undivided joint family to which he 
belonged was attached, and orders were 
issued to the President of the panchayat 
that it was not to be cultivated. Whetber 
these were the only lands of the family is 
not clear. The remaining members of 
the family, whose pretended ignorance of the 
attachment is not credible, proceeded in 
the cultivating season to cultivate the land, 
and. they have been prosecuted and convicted 
under section 188, Indian Penal icd and 
fined Hs. 10 each. 

II. The order abaan dod for revision. 

The conviction and sentence passed in the 
ease. . 

LIE. In what particular portion of that 
order the Court making the reference considers an 
error on a point of law to extst. 

The whole. 

lV. The grounds upon which, in the opinion 
of such Oourt, the order should be reversed. 

The motion has been supported on 
various grounds with only two of which I 
need deal. i 

(1) That theorder itself was illegal. The 
other members of the family should have 
petitioned - the‘ - Magistrate . against the 
order of attachment. In any case that 
order seems to have been extremely harsh 
and inequitable, and was probably illegal. 
Possibly the Magistrate was not aware of 
the facts. Because one member of a joint 
undivided family absconds the law does not 
authorise the Magistrate ‘to attach the 
property of the family. The proper course 
to ‘adopt would have been, when the crops 
were ripe, to attach the absconder's share. 
The unfortunate  co-sharers, by the order 
that the lands were to remain waste, Saw 
themselves deprived of their means of support. 
Is it small wonder they disobeyed the order? 
Still they ought to have gone to the Magis- 
trate . at once and protested. On the above 

ground alone I do not think I should feel 
justified in moving the High Court. 

(2) But I cannot see how the offence. 
committed can come under section 188, 
Indian Penal Code. Both in his judgment 
and in his explanation the Deputy Magis- 
(rato seoms to have overlooked a very 
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important ingredient of the offence, andalso 
the explanation to the section. . À mere 
disobedience to the order of the public 
servant is not punishable under this section. 
Such disobedience must cause or tend to 
cause obstruction, annoyance or injury or 
risk thereof to somebody lawfully employed; 
as the explanation also shows, the dis- 
obedience mpst produce or be likely to produce 
harm. This section is olearly intended for 
offences of a totally different charaeter. 
In the present case the section cannot apply, 
for the above condition was not fulülled 
at al. Whether the accused could have 
been prosecuted for oriminal trespass is 
another matter. In my opinion the convic- 
tion cannot stand. 

I would, therefore, recommend that the 
conviction and sentence may be set aside, 
In my opinion the order under section 87, 
Criminal Procedure Code, in its present form 
should be withdrawn by the District Magis- 
trate. I make this suggestion, but probably 
this has been done already. 

JUDGMBENT.— This case comes before 
me ona reference under section 438 of the 
Code of Criminal Procedure from an order 
of the Deputy Magistrate of Cuttaok, dated 
the 11th November 1916, convioting the peti- 
tioner under section 188 ‘of the Indian Penal 
Code and sentencing him to pay a fine of 
Rs. 80. Iagree with the learned Sessions 
Judge that upon the charge framed and upon . 
the evidence a conviction under section 188 
of the Indian Penal Code was not justified. 
I accordingly set aside the conviction of the 
learned Deputy Magistrate of Cuttack, dated 
the llth November 1916; and I further 
direct that the order made under section 
87 of the Code’ of Criminal Procedure be 
set aside, as in my opinion under the circum- 
stances of this case.no order should have 
been made under that section. ' 


Oonviction and order set aside 
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ALLAHABAD HIGH COURT. . 
Criminar Revision No. 460 or 1917. 
August 15, 1917. : 
Present: — Justice Sir P. C. Banerjee, Ki. 
MANNA. AND OTRERS— À QOUSED-— APPLICANTS 


versus 
EMPEROR—Opposite Party 
Criminal Procedure Code (Act V of 1898), ss. 110, 
112, 122—Surety, fitness of —Judicial inquiry, necessity 
oy. 
P nhe mere fact that the sureties, offered ina vase 
under section 110 of the Criminal Procedure Code, 
live at a distance from the accused is not by itself 
sufficient to disqualify them. Tho Magistrate should 
` make a judicial inquiry as to the fitness of the 
sureties and if in his opinion the sureties offered are 
not men who ought to be accepted, he should afford 
to the accused reasonable opportunity to furnish 
other und suitable sureties. 

Criminal revision against the order of 
the District Magistrate, Aligarh, dated 
30th April 1917, upholding the order of 
‘the Magistrate, ist class, Aligarh. 

FACTS.—'The applicants were ordered 
under sections 112 and 110 of the Criminal 
Procedure Code to be of good behaviour for 
a period of six months and to furnish a 
‘personal bond of Rs. 2CO each. with two 
reliable sureties. They produced men who 
were residents of distant villages to ast 
as their sureties, but they were rejected by the 
Magistrate on the ground that they lived at 
a distance from the village of the accused. 
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i The acoused came in revision to the High 
Court. ` 
Mr. Satya Ohander Mukerjee, for the 


Applicants.—The mere fact the sureties live 
at a distance is not in itself a sufficient 
ground to reject them. The chief thing is 
to.see whether they are fit persons to act as 
sureties or not. No magisterial enquiry was 
held to satisfy the Magistrate about the fitness 
or otherwise of the sureties. They may be 
quite respectable persons for what we know. 
Section 122, Criminal Procedure Code, gives 
the Magistrate discretion for rejecting sureties, 
but that discretion ought not to be exercised 
arbitrarily but should be exercised after 
making judicial enquiry. 

Mr. Lalit Mohan Banerji (Government 
Pleader), for the Crown.—The sureties live at 
a distance; hence they are unfit to act 
as such. The object of the Legislature is 
not to throw money in the Government’s 
pocket but to ensure that peace would be 
maintained. Persons living at a distance can 
have no control over the accused, 
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Mr. Satya Chander Mukerjee, in reply.— 
Without a judicial enquiry who knows whe- 
ther the sureties intend taking the accused to 
their own place? 

JUDGMENT.—The applicants were order- 
ed to furnish security for good behaviour. 
They produced two sureties, but the sureties 
have been rejected by the learned Magistrate 
on the ground that they live at a distance 
from the village of the applicants, The 
Magistrate does not appear to have made 
any judicial enquiry as to the fitness of the 
sureties. The mere fact that they live at a 
distance is not by itself sufficient to disqualify 
the sureties. Of course, as remarked in the 
ease of Queen-Hmpress v. Rahim Bakhsh (1), 
it is reasonable "to expect and require that 
the sureties to be tendered should not be 
sureties from such a distance as would make 
it unlikely that they could exercise any con- 
trol over the man for whom they were willing 
to stand surety.” In the present case the 
Magistrate does not express any opinion on 
the point noticed above and he has made no 
enquiry. I accordingly allow the application, 
set aside the order of the Magistrate reject- 
ing the security offered and send back the 
case to him, with the direction that if after 
judicial enquiry he be of opinion that the 
two sureties offered are not men who ought 
to be accented as sureties, he shauld afford 
to the applicants reasonable opportunity to 
furnish other and suitable sureties, The 
record will be returned. : 

Record returned, 
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PATNA HIGH COURT, 
Criminat Rererence No. 36 or 1917. 
June 22, 1917, 

Present:—Mr. Justice Sharfuddin and 

Mr. Justice Roe. f 
BANSI PANDEY —AoccusED—PETITIONER 
versus 
EMPEROR RESPONDENT. 

Penal Code (Act XLV of 1860), s. 198—Criminat 
Procedure Code (Act V of 1898), s. 360—Perjury — 
Statements not irreconcilable—Deposition not read over 
io witness in presence of accused, effect of, i 
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Where the statements relied upon in a prosecution 
ior perjury are nob absolutely irreconcilable and 
there is no evidence that they were read over tó the 
witness in the presence of the accusod or his Pleader, 
as required by section 360 of the Criminal Procedure 
Code, a conviction under section 193 of the Penal 
Code is bad. 

Reference under section 438, Criminal Pro- 
cedure Code, by the Sessions Judge, Patna, 

‘dated the 2nd June 1917. 

' FACTS.—In a case under section 379, 
‘Indian Penal Code, brought by one Nanku 
“Tewari against Mahabir Pandey and three 
others before Babu Lekh Narain Singh, 


Honorary Magistrate, Barh, District Patna, ' 


the accused were acquitted and the petitioner 
Bansi Pandey was examined as a witness for 
the prosecution. Amongst other statements 
he said that “Nanku has been outcasted by 
the Brahmins at Pura”; and again, “but still 
I say that he isin caste though I cannot 
dine with him." On these statements sano- 
tion was given to prosecute the petitioner 

' under section 193, Indian Penal Code, and he 

‘was put upon his trial before the Sub- 
Divisional Magistrate, Barh. 

The charge frazned against him was as 
folows:—"That you in or about the 8th 
September 1917 at Barh Court contradicted 

“yourself in evidence before the Honorary 
Magistrate and thereby committed an offence 

under section 193, Indian Penal Code, and 
within my GOBAK NEG. And [hereby direct 

‘that you be tried by the said charge. ” 

' The charge was explained to the accused, 
who pleaded not guilty and wished to produce 
a chaukidar in defence, on which the Magistrate 
ordered, “I decline to allow this, as he can 
prove nothing of what happened in Court." 


On these facts the petitioner was convicted 
and sentenced to one month's rigorous im- 
prisonment. The petitioner moved the Sessions 
Judge, Patna, under sections 435 and 438, 
Indian Penal Code. with & prayer for recom- 
mendation to the Hon'ble High Court to set 
aside the above orde 

The learned Sessions Judge referred the 
matter to the High Court. The grounds on 
which’ the reference by the District and 
Sessions Judge was made are as follows: — 

“(1) The charge is defective, inasmuch 

‘as it does not .set forth the contradictory 
statements ;which: the ‘accnsed is, alleged to 
have made.. The chargé. runs . as. follows: 
"That. you, on: or about: the eth day: “of: January, 
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1917, contradicted yourself in evidence before 
the Honorary Magistrate’. This charge is 
insufficient. 

(2) It does not appear that the statements 
were absolutely irreconcilable, as they must 
be before a conviction can be had. The 
defence wus that the Brahmins of Barh and 
of other places did not catcaste the com- 
plainant and on this point the accused wanted 
to adduce evidence, but the Magistrate 
refused ‘to summon his witnesses. Tu was 
an illegality in the trial, ' ; 

(8) The record of the dapcattion duod 
not show on its face that.it was read over 
to the witness in presence of the accused or 
his Pleader. It is, therefore, inadmissible in 
evidence [ Mohendra Nath Misser v. Emperor 


.Q] 


Messrs, Sarat Kumar Banerjee and Pancha- 
nan Banerjee, in support of the reference. 

ORDER.—This is a reference under section 
438 made by the Sessions Judge of Patna. 
One Bansi Pandey was convicted for giving 


false evidence, it being alleged that he 
made two contradictory statements in his 
deposition on oath. He was convicted 


under section 193 of the Indian Penal Code 
and sentenced to one month's rigorous im- 
prisonment by the Sub-Divisional Magistrate 
of Barh, whereupon the Sessions Court was 
moved andthe learned Sessions Judge has 
made the present reference and has recom- 
mended that the conviction and the sentence 
be set aside on the ground stated by him 
in the letter of reference. We accept his 
recommendation and set aside the conviction 
and sentence. 
Reference accepted. 


(1) 12 C. W. N. $45; 8 Cr. L. J. 116. 
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NN PATNA HIGH COURT.: oz 
: Seconp Civit Aprea No. 3707 oF 1914. 

November 15, 1916. : 
rm :—Mr. J natios Hoe and - ey 

. Justice Jwala Prasad. HEP 

Babu GNE SING Hec DRAKE | 

AFPELLANT 
versus 
AA SACHI OJHAIN AND OTHERS — 


< DEFENDANTS — RESPONDENTS. I 
; Receiver, right of, extent of, to collect assets of esiaté 
— Liabilities to estate prior to appointment of Receiver, 


^ abhether constitute eset - ums -Payment to proprie- 


tor, effect of. 

All liabilities to an estate prior to the date of the | 
appointment of a Receiver. constitute assets, but the. 
Receiver is entitled. to collect -only those assets 
of the estate that ‘become due to the estate after 
the date of his apptintmerit. -Rent due to the estaté 
prior to the appointment of a Receiver is not part 
of the estate.in the hands of the Receiver and, there- 
fore, a payment to the proprietor. on account of 
such liability is a sufficient discharge of the debt. 

Second appeal against the decision of the 
Distriot Judge, Darbhanga, dated the lith 
June 1914, affirming that of the'Munsif, 2ud 
Court, Madhubani, dated 'the 29th November 
1913. 
` Mr. Atul Krishna Ray, for the Appellant. 

JUDGMENT. —The. only point that arise’ 
in this ease is whether rent dué prior to 
the appointment of a Receiver is part. of 
the -estate in the hands of. the Receiver, 
or whether the proprietors ‘themselves san 
sue. We are of opinion: that all liabilities 
to the estate prior to the date of the 


“appointment of the Receiver constitute assets 


which ‘had rightly fallen into the. hands 
of the original proprietor. A payment to 
ihe proprietor on account of such liability 
would, in our view, be a sufficient discharge 
of the debt. The Receiver is entitled’ to 
collect only tbe assets of the estate that 
would become due to the estate after the 
date of his appointment. We, therefore; 
remand this case for a. decision on the 
meris. The Court. fee. -paid in appeal will 
be refunded., ES | 

v There has been.no appearance on behalf 
of the respondents. We, therefore, make no 
order as ta sosis ot the ia in this 
A rire 


4 


Y d un ín Care femanded.. 
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LOWER- BURMA CHIEF COURT. 

| Biconn Givin AppgAL No.' 156 or 1916, 
ee ‘ July 13, 1917. I 9 
| + Presenti -Mrs Justice Maung Kin. 4: ' 
" MAHOMED OSMAN-— Prati i 

' APPELLANT | : : ae 


be t Versus ->` ‘ pn wo 
HYDER KHAN AND. #NOTHER— DESENDANEIS 4 
` RESPONDENTS. 


-Landloerd and tenant—Suit for dtm for 
use and occupat ion. — Question ' of title, whether sub. 
stantially and, directly in issue —Res judicata, 

l In a suit for use and occupation all that: has to 
be proved is that the defendant took possession ^ ‘of 
the premisés from the plaintiff with the latter” 8 pere 
mission and that the amount claimed is reasonab 
apone for the use and, océupation, (Pp. 186, c. 


Where in a rent suit the defenđant ‘denor: ib 
relationship of Jandlord and tenant with the plaintiff 
on the, ground that he ‘himself -is: the owner of thé’ 
property and that consequently , ‘hs is not bound | to 
pay any rent to the plaintiff who sets hiinself ‘up 
as a landlord, the question as to title is directly 
and ‘substantially in issue so .that the decision on ib 
bars a subsequent suit based € on, title. [p, 787, col. 1.] 

* But where the defendant denies the relationship 
of landlord and tenant on the ground that although 
he isa tenant heis the tengnt wot of.the: plaintiff 
but ofa stranger to the „suit.or- pleads ..that; the 
tenancy has terminated or alleges, any .other similar 
ground i in ‘ariswer tó ther. ‘elim for rent, thé ques- 
tion oftitlé is- only” collaterally and iicifontally tt 
issue: so' tHat the decision «on ib udas aohibar a 
subsequait stit based on title. , (p. 787, pol. 1.] ; 

Mr, Patel, for the Appellant. AU ME 
ti Mr. Bose, for the Respondents. ° A E 

. JUDGMENT. —The question to, be desided = 
is whether the suit of the plaintiff-appellant, 
was res dudicata, as held by the District 
Court in appeal, by reason ‘of a. former: sui 
between the parties. sU 

The present 'suib was We. in the Towaship 
Court of Insein. , Nam 
' In the former suit, ' wich was. "denei 
of by the same Court, the present plaintiff 
sued the present defendant for the recovery, 
of Rs. 180 for use and occupation of the 
house, ‘subject-matter in the present suit. 
The plaintiff alleged that the .defendant 
occupied the house with his permission, 
and that the amount claimed was reason- 

able rent for the period for whieli . the 
claim was made. The -defendant’s, ease: 
was that he'was. joint owner: of. the house 
with one, Muhammad. Omer and the plaints 


“iff and that ibe enjoyed, it.ag park owner, 


and nob,s:. tenante»: The., defendant... alsa 
‘pleaded ‘that Muhammad -Onier ‘should’ be 
added as a defendant, The isstes-- framed 
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‘by the Township Court were: (a) is the 
plaintiff entitled to the rent sued for ? and 
(b) is there non-joinder of parties in the 
suit ? At the hearing the defendant was 
absent and the Court resorded the evidence 
tendered by the plaintiff, and.that evidence 
showed that originally the house belonged 
to Haji Wazir who gave it to the plaint- 
iff and his brother, that on the expiry 
of the lease of thesite the renewed lease 
was granted in the plaintiff’s name, and 
that the defendant occupied the house with 
the plaintiff's permission. The plaintiff 
swore to the | claim being reasonable. The 
Court held: “The plaintiff has proved that 
he is entitled to the rent claimed. As the 
defendant occupied the house for over three 
years and as a monthly rent ,of Rs. 5 is 
raasonable, I hold that the plaintiff is en- 
titled to Rs. 180 as rent." Ib seems to 
me quite olear that there was no issue as 
to the title of the plaintiff and that there 
was no deeision that the plaintiff was the 
owner of the house. The utmost it can 
be said the Court held in the suit was 
that tha defendant occupied the honse with 
` plaintiffis permission and that the rent 
claimed was reasonable. In my judgment 
it cannot even be said that the ques- 
tion of title. has Been decided by im: 
plieation. - 

In a snit for use and occupation all 
“that has to .be proved is that the defend. 
ané took possession of tke premises from 
the plaintiff with the Jatter’s permission 
and that the amount claimed is reason- 
able compensation for the use and occupation. 

In Dean and Ohapter of Raochester v. 
Pierce (1) Lord Ellenborough said: “The 
action for use and occupation does not 
necessarily suppose any demise; it is enough 
that the defendant used and occupied the 
premises by the permission of the plaintiff.” 

In Ramrick Das v. Mohamed Yacubji 
Dudah (2) Fox, J., held on the authority 
of certain Hnglish cases which he cited that 
a claim for use and occupation arises where 
it is shown that the occupation was by the 
permission or sufference of the plaintiff. 

At page 389 of Foa on Landlord and 
Tonant (5th Edition) we find the nature 

of a suit for «se and oscupation den. 
eribed as shown above and st pages 398 


(1) (1808) 1 Camp. 466. 
(2) 2 L. R. R. 122, 
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while still 
for use 


and 399 the learned author, 
on the subject of the act-on 
and oceagation, goes on to say: “If the 
defendant has received possession of 
the premises from the plaintiff, no evidence 
on the point need be forthcoming at all, 
as the former will be estopped from deny- 
ing the title of the latter as his landlord.” 
Again at page 455, the learned author 
in the course of the chapter on the sub- 
jest of estoppel says: “A tenant shall not 
contest his lavdlord’s title, on the contrary 
it is his duty to defend it; if he objects 
to such title let him go out of possession. 
This principle which prevents a landlord 
from being called upon by his tenant to 


prove his title applies generally, e.g. in 
actions for rent, * * * * * or for use 
Eo *» 


and occupation, 

In Cooke v. Losley (3) Grose, J., said: 
"It has been said that the rule of not 
giving ia evidence nil habuit in tenementis 
in an action for use and occupation is a 
technical rule; but, in my opinion mo rule 
is better founded in justice and | policy 
than this. The general rule is admitted 
that in such an action as this the tenant 
cannot dispute the Jandlord’s title; and no 
exception to it has been shown applicable to 
this case.” , 

I think that it is clear from the above 
quotations that in a suit for use and 
occupation the substantial issue is whether 
the defendant used and occupied the pre- 
mises with the permission of the plaintiff 
and when that issue is determined in the 
plaintiff's favour, the defendant is estopped 
from denying the plaintiff’s title. 


But I may here note that there are 
some cases in which the question of title 
is also determined in order to some to 
a correct view on the main question of 
the relationship of lendlord and tenant 
between the parties. In those cases the 
question whether the question of title 
which is decided is in issue substantially 
or merely collaterally or incidentally ig im- 
portant in a subsequent case of title, 
where the defence set up is that of res 
judicata. The question is offen a difficult 
one. There aresaid to be broadly speaking 
two classes. In one class the tenant may 


(3) 5 T. R., 4; 2 R. R. 621, 


Yol. XLtt] 


INDIAN OASES. 


787 


BROJENDRA MOHAN DASS V. RAM NARAIN MAHTON. 


deny the relationskip of landlord and 
tanant on the ground that he kimself is thé 
owner of the property and that consequently 
he is not bound to pay any rent to the 
plaintiff who sets himself up as a landlord. 
Tao this class of eases are said to belong the 
decisions in Radhamadhub Holdar v. Manohur 
Mukerjee (4) and Kasiswar Mukhopadhaya v. 
Mohendra Nath Bhandari (5). In this class of 
cases the issue as to title is said to be directly 
and substantially in issue so that the decision 
on'it bars the subsequent suit for title. In 
the second class of cases the defendant may 
deny the relationship of landlord and 
tenant on the ground that although he is a 
tenant, he is the tenant not of the plaintiff 
but of a stranger to the suit; or he may 
plead that the tenaney had determined or 
he may allege any other similar ground in 
answer to the claim for rent. To this class is 
said to belong the decision in Srihari Bannerjee 


v. Khitish OhandraRat Bahadoor (6). In this 


latter clase, tbe question of title would only. 


be collaterally and incidentally in issue, so 
that the decision on it would not bar the 
subsequent suit for title. The distinction 
abpve set out was pointed out by Mitra, 
J., in Sahadeb Dhali v. Ram Rudra Haldar 
(7) and by Asutosh Mookerjee, J., in Panchu 
Mandal v. Ohandra Kanta Saha (8). The 
same is also pointed out by Cagpersz at page 
706 of his book on Estoppel, 4th Edition. 

The former suit relied on in the case before 
me would probably belong tothe first of the 
twò classes, but it is not necessary for me 
to decide whether it does or does not, as in 
that suit there was no issue or decision as to 
title and the only question determined was, 
as I have held, as to whether the defendant 
used and occupied the premises with the 
plaintiff's permission. That being the case 
the present suit is not barred as res 
judicata, 

The appeal is allowed and the decree of the 
lower Court is set aside and I direct that the 
lower Appollate Court do re-admit this case 


(4) 15 C. 756; 15 1. A. 97; 12 Ind. Jur. 2975 Sar. 
P. C, J. 211; 7 Ind. Dec. (x. s.) 1085. 

(5) 25 O. 136; 13 Ind, Dec. (N. s.) 98. 

(6) 24 C. 569; 1. 0. W. N. 509; 12 Ind, Dec. (xN. s.) 
1048. 

(7) 10 C. W. N. 820. 
» (8) 12 Ind, Cas, 9; 14 C. L. J, 220. 


under its original numbér aud decide it on 
the merits, Costs will abide the result. 
Under section 13 of the Court Fees Act the 
Court feo for this appeal will be refunded 
io the appellant. 

Appeal allowed; Case remanded, 





PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 63 
or 1914. 

February 5, 1917. 
Presenk—Mr. Justice Mnllick and 
Mr. Justice Jwala Prasad. 
BROJENDRA MOHAN DAS AND OTHERS 
—-APPELLANTS 
versus 
RAM NARAIN MAHTON AND orRERS— 
RESPONDENTS. 

Land Acquisition Act (I of 1894), s. 18 — Apportion- 
ment of compensation between landlord and occupancy 
tenant—Reference to Court—Collector not made party 
—Landlord, whether entitled to share in portion allotted 
to tenant. 

On the acquisition of an occupancy holding the 
Collector valued the interest of the landlord and 
the tenant separately. The landlord obtained a 
reference to the District Judge but did not mako 
the Collector a party. The only relief he sought 
was against the tenant: 

Held, that he was not entitled to any portion of, the 
compensation awarded id thé tenant. [p. 788, col. 2; 
p. 789, col. 1.] 3 : 

Appeal from a decision of the  Distriot 
Judge; Patna, dated the 18th November 
1913. 

Messrs. Gangadhar Das, Surendra Mohan 
and Atul Krishna Roy, for the Appellant. 

Mr. Abani Bhusan Mukerjee, for the Re- 
spondents. 

JUDGMENT, 

Muuttcx, J.— The Collector has acquired 
an cccupancy holding which was cultivated 
by the tenant as an orchard and the fruit 
of which was divided half and half between 
the landlord and the tenant. The Collestor 
has valued the interest of the landlord 
and the tenant separately, assessing the 
value of the occupancy right at Rs. 160 
per acre, The total under this head amounts 
vo Rs. 343-9-7. He has then proceeded ‘to 
assess the landlord’s interest at twenty years’ 
purchase on the net profits, that is, gross 
collection minus lO per cent. for collection 
charges and proportionate Government 
revenue. It seems that the total amount 
under this head comes to Rs. 251 4-4, He 
has then added the two totals and arrived 


188 


at-a valuation ' of Hs. 604-13-11 for the 
interest of the'/ landlord and the tenant. 
As regards fhe trees he has assessed their 
value at Rs. 359.130 and divided that 
amount equally between the landlord and 
the tenant. The landlord obtained a refer- 
ence to the District Judge but did not 
make the Collector a party. lt appears 
that the only relief he sought was as 
against the tenant and his claim before 
the Judge was that the ‘tenant had no 
permanent interest in the land and that he, 
the landlord, was entitled to the whole 
amount of Rs. 343.9-7, which was the valu- 
ation of the tenant’s interest. The learned 
District Judge affirmed the award ‘of the 
Collector and the apporticnment and  dis- 
missed the reference. The present appeal 
before us ‘is against the decree of the 
learned, District Judge. 


It appears from the Settlement Khatian 
that the tenant has an occupancy right in 
the land and, therefore, the plea that the 
respondents before us are tenants-at-will 
liable to ejectment at any moment cannot 
be maintained. The question then is whe- 
ther the landlord appellant before us is 
entitled to any portion of the amount 
which has been allowed to the tenant for 
his interest in the land, Ddo not see how 
the landlord can claim anything ont of 
the sum which has been assessed as the 
value of the occupancy ‘holding. The land- 
lord says that he has got less than the 
tenant but if that is the case his remedy 
was to implead the Collector in the pro- 
ceedings before the District Judge and to 
object to the valuation made of his pro- 
prietary interest. He could have contended 
that 20 years’ purchase on the net profits 
was not sufficient and that he ought to 
have got 30 or 40 years’ purchase as is 
now contended before us, but not having 
objected to the valuation of the landlord's 
Interest [ do not see how he can now 
ask us to give him more on that account 
hére. He might also have asked the 
Collector £o adopt a different mode of 
calculation and- to value all the interests 
iu the land first and then to apportion ont 
of that valuation & certain amountto thg 
landlord and the balance to the tenaut but 
this the landlord did not do. If the result 
is ‘that be has by the mode of calculation 
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adopted by the 'Colleetor got’ less thaw 
half the total valuation of the landlord's 
and the tenants interests, it appears to me 
that the fanlé is his own. Upon the basis 
of ealeulation adopted by the Collector, a nd 
it has not been shown here that it was 
a basis which ought not to have been 
adopted, the landlord has got ail that he 
was entitled to, namely, the capitalised 
value of his reversion, that is to say, the 
capitalised’ value of his net profit together 
with the value ot the chance of enhance- 
ment and the chance of re-entry. In this 
case the holding being bhaoli, there was no 
chance of enhancement but there was a 
chance of re-entry. : 

Now, ean we say that the Rs. 261.4.4 
which has been awarded does not represent 
the capitalised value of his reversion and 
that the Collestor has not taken into account 
the value of the chance of re-entry? We 
have no evidence to show what is the 
net income of the porperty and, therefore, 
I am unable to say that the Collector has 
not calculated the capitalised value of the 
landlord’s reversion. However that may be, 
so far as the tenant is concerned, the land- 
lord is not entitled to get anything from 
the amount whish has been valued as re- 
presenting his: interest. The case is really 
not one of apportionment but of valuation. 
If the landlord’ had succeeded in proving 
in the presence of the Collector that the 
tenancy was temporary, he would have 
-baen entitled to a larger sum but having 
failed to do this, he cannot succeed in the 
present appeal, 
be dismissed with costs, Hearing fee 
Rs. 32. ' Rn 


JWALA PnasAp, J.—From the objection 
taken by the appellants in their applica- 
tion for referenoe, I find that the only point 
raised by them was that the tenants had no 
interest in the holding, being entitled only. 
to half the valueof-the trees. The refer- 
ence to the District Judge was made on 
the basis of this application and the enquiry 
before the Judge was, therefore, confined to 
the determination of this . question only, 
that is, whether the tenants had any‘ in- 
terest in the holding and were entitled to 
the compensation that was awarded to them 
by the Collector as “haying occupancy rights 
in the holding. No question as regards 
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The appeal will, therefore, . 
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the valuation or the method of calculation 
of the value can be raised. The appellants 
have failed to show that tke tenants were 
not the occupancy *radyats of the holding. 
I, therefore, agree’ with the views of my 
‘learned brother. The appellants have no 
right to any portion of the compensation 
awarded to the tenants separately, 
Appeal dismissed, 


' MADRAS HIGH COURT. 
Cryin Revision Petitions Nos. 797 anp 798 
or 1916. 
July 31, 1917. 
Present:—Mr. Justice Phillips. 
L. A. L. ALAGAPPA CHETTIAR— 
‘2np COUNTER- PATITIONER—PETITIONER 
IN BOTH 
versus 
NAGARATNA MUDALIAR AND OTHERS— 
PETITIONER AND ÜOUATER-PETITIONERS 
Nos. 1 AND 2--Responpants IN C, R. P. 
No. 797 or 1916 
AND 
AIYATHORAI MUDALIAR, 
MINOR, BY NEXT FRIEND SUNDARA . 
MUDALTAR AND CTHERS——PETITIONER 
. AND Counter-Petitioners Nos. 1 AND 3— 

RESPONDENTS IN C. R. P. No. 798 or 1916, 

Provincial Insolvency Act (III of 1907), s, 22— 
‘Person aggrieved’, meanwig of —Property ordered to be 
sold—Claimant, whether person aggrieved, 

A person aggrieved within the meaning of section 
22 of the Provincial Insolvency Act is @ person 
who has suffered a legal grievance, a person against 
whom a decision has been pronounced which has 
wrongfully deprived him of something or wrong- 
fully refused him something which he had a right 
to demand, or wrongfully affected his title to 
something. ([p. 790, col. 1.] 

A person whose claim to property proclaimed for 
sale as belonging to the insolvent is rejected by the 
Official Receiver is a “person aggrieved” within the 
meaning of section 22 of the Provincial Insolvency 
Act. (p. 790, col. 2.] 

Petitions, under section 46, clause (1), of 
Aet III of 1907, praying the High Court to 
revise the order of the District Court, 
Tanjore, in Civil Miscellaneous Appeals Nos. 
89 and 90 of 1915, preferred against the 
degree , of the Court of-the Principal District 
Munsif, Kumbakonam, i in Original Petitions 
Nos: $45. and 519'of 1915 in Insolvenoy 
Petition No. 18 of 1914, 
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Mr. T. Narasimha Atyangar, for the Peti- 
tioner. 

Mr. K. Bashyam  A?yangar for Mr. N, 
Kunjitapatham Tyer, for the Respondents. 

JUDGMENT.—Petitionor is a creditor of 
3rd respondent, an insolvent. Firat respondent 
in Civil Revision Petition No. 793 of 1916 is 
a son of the insolvent and claimed the proper- 
ties in dispute under a Will of his grand. 


father, between whom and the insolvent 
there was a partition in 1908. First res- 
pondent in Civil Revision Petition 


No. 797 of 1916 (called hereafter lst res- 
pondent) is an alienee from the minor. 
The properties left by Will to the minor were 
sought to be sold by the creditcrs and at the 
request of the petitioner, the Official Receiver 
on 10th April 1915 ordered the sale of half 
the properties. First respondent in 797 
of 1916 then putin s petition asking that 
the properties should not be sold as they did 
not belong.to the insolvent. On 21st April 
1915 the Official Receivar passed the following 
order; “I have no jurisdiction to decide 
whether the insolvent has a saleable interest. 
That is a matter which should be decided by 
a Court having jurisdiction in a regular suit 
between the future purohaser and the 
applieant. Of course this claim will be 
notified at the time of the sale and the 
purchaser will purchase with knowledge of 
the claim. I have no reason to stop the 
sale. Petition rejected.” On the 23rd 
April 1915 the Ist respondent put in a 
petition under section 22 of the Provincial 
Insolvency Act. The District Munsif held 
that the petition did not lie under section 22, 
but held that the Court had inherent power 
to review the conduct of its "servant, the 
Offieial Receiver, and allowed the petition. 
The Distriet Judge did not go into the 
question of jurisdiction but dismissed the 
appeal on the merits, It is now contended 
on behalf of the petitioner (1) that the 
petition did not lie under section 22, (2) 
that if it did lie it was out of time, (3) 
that ‘the Court has no inherent power to 
deal with such a petition.. 


The second point can briefly be disposed 
of, for the order of the Official Receiver com- 
plained of was passed on 21st April 1915, and 
the petition was filed two days later, and was 
well. within the time allowed. 

As regards the first point, the question 
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for decision is whether the petitioner in 
Original Petition No. 545 of 1915 was 
aggrieved hy the decision of the Receiver 
within the meaning of section 22 of the 
Provincial Insolvency Act. In Eg parte 
Sidebotham, de re Sidebotham (1), James, L.J., 
held that ‘person aggrieved’ must be a 
man who has suffered a legal grievance, a 
man against whom a decision has been 
pronounced which has wrongfully deprived 
him of something, or wrongfully refused him 
something or wrongfully affected his title 
to something.” 

This definition was considered in Ez parte 
Official Receiver, In ve Reed (2) and 
Lord Esher, M. R., interpreted it at pages 
177 and 178 as including ‘a man against 
whom a decision has been pronounced 
which bas  wrongfully...refused him some- 
thing...which he. had a right to demand;” 
while Lopes, L. J., remarked at page 181: 
“T am not at all prepared to say that a 
man, who has asked something which he 
is authorised and entitled to ask under 
the Act, hasnot, when his application is 
refused, ‘suffered a legal grievance.’ This 
ease was referred to and approved in Jn 
re Lamb, Bz parte Board of rade (3), 
where Kay, L. J., remarked: "When two 
persons are in the position of litigants 
before the High Court and the decision of 
the Court goes against one of them, how can it 
be said that he is not a person aggrieved by 
the decision?” In Mujuluri Stvaramayya v. 
Singumahanté Bhujanga Rao (4) a Bench of this 
Court held that the decision mnst be such 
as to affect the right claimed, and not 
merely to impede the person concerned in 
his assertion of it, and ihatis the view 
taken in Hanseswar Ghosh v. Rakhal Das Ghose 
(5), but in neither of these cases was any 
reference made to Hx parte Oficial Receiver; 
In ve Reed .(2), or to Inve Lamb; Ew parte 
Board of rade (3), whereas in 
Thirucenkatachariar wv. Thangayi Ammal (6) 


(1) 14 Oh. D. 458; 49 L.J. Bk. 41; 42 L. 1,783; 28. 
W. R. 715. 

(2) (1887) 19 Q B,D 174 56 L. J. Q. B. 447; 56 L. 
T. 870; 85 W. E. 660; 4 Morrell 226. 

(3) (189412 Q B. 805; 64L. J. Q. B. 71; 9 R. 636; 
"1L. T. 812; 1 Manson, 373. 

(4 87 Ind Cas 773; (1917) M. W.N. 75; 20 M. L. 
"T, 436; 5 L, W. 255 

5) 21) Ind. Cas. 653; 18 9. L. J. 359; 18 0..W. N. 366. 

(6) 29 Ind. Cas. 294; 39 M. 479; 17 M. L. T, 432; 29 
M. L. EL 755. 
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these two cases were followed and a cre- 
ditor was held to be aggrieved by the 
failure to publish an order which was 
likely to depreciate the value of the insolvent's 
property which, was to be sold under that 
order. This aot did not actually deprive the 
creditor of anything to which he was legally 
entitled, but it tended to render the task 
of recovering his dues more difficult, and 
as such he was held to be aggrieved. In 
the present case the order of the Receiver 
had no effect whatever on.the legal rights 
of Ist respondent, buf it was likely to 
involve him in difficulties in asserting his 
title to the property which, a8 has now 
been found, was: really his. “Agerieved” 
is a somewhat wider term than injured, 
and if we adopt Lord  Esher's definition 
that a person is aggrieved if a decision 
has been pronounced which has wrongful- 
ly refused him something which he had 
a right to demand, the Ist respondent is 
clearly aggrieved by the decision of the 
Receiver for he had a right to demand 
that his own property should not be sold 
by an officer of the Court as belonging ta 
someone else. 

In this view it is unnecessary to decide 
whether a Court has inherent power to 
review all acts of an Official Receiver, for 
the petitions come within section 22 of the 
Provincial Insolvency Act. The petitions 
are accordingly dismissed with costa, 

Petitions dismissed, 
V.R.P, 


PATNA HIGH COURT. 

Lerrers Parent APPRAL No. £l or 1916. 

: Maroh 13, 1917. 
Presant:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin 
DURGA PRASAD NATH MISSRA— 
PLaAINTIFF— ÁPPRLLANT 
versus 
GANPAT DHOBI AN? OTHERS— 
DEFENDANTS— RESPONDENTS, 

Chota Nagpur Tenancy Act (VÍ B: a. of 1908), 
s. 218—Rent suit of less than Rs. 100 in value —Appe 
second, whether lies—Bengal Tenancy Act (rl. e 
of 1885), s, 153. 
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JOAL DAS v, GANGA RAN. 


A rent snit, the value of which did nob exceed 
Rs. 100, was tried by a Deputy Collector. On appeal 
to the Deputy Commissioner the case was remanded 
to the First Court, which dismissedit. On appeal to 
the Judicial Commissioner the suit was partly 
decreed. A second appeal was filed in the High 
Court: ` 

Held, that having regard to the provisions of 
section 218 of the Ohota Nagpur Tenancy Act no 
appeal lay to the Judioial Commissioner and no 
second appeal lay to the High Court, inasmuch as no 
question relating to & title to land or to some interest 
in land as between the parties having conflicting 
claims thereto had been determined. 


Letters Patent Appeal from a decision of 
Mr. Justice Chapman, dated the 3rd Novem- 
ber 1916, in Second Appeal No. 428 of 1916, 
reversing a decision of the Judicial Com. 
missioner, Chota Nagpur, dated the 12th 
December 1915, modifying a decision of 
Deputy Collector, Ranchi, dated the 15th 
February 1915. x 

Mr. Atul Krishna Ray, for the Appellant. 

Mr. Sailendra Palit, for the Respondent. 


JUDGMENT.—This is an appeal against 
a judgment of Mr. Justice Chapman 
dismissing an appeal against a decree 
passed by the Judicial Commissioner of 
Chota Nagpur. The suit out of which this 
appeal has arisen was a suit for rant for a 
sum not exceeding Rs. 100. It was tried in 
the Court of First Instance by a Deputy 
Collestor. There was an appeal to the Deputy 
Commissioner, who remanded the case to the 
Court of First Instance. The suit was then 
dismissed with costs. Then there was an 
appeal by the plaintiff to the Judicial Com- 
missioner. That officer allowed the appeal 
in part and gave the plaintiff a decree for 
reng in respect of the holding which had 
been ordered in the name of the plaintiff's 
father, but dismissed the appeal as regards 
the other holding. A second appeal was filed 
in this Court and Mr. Justice Chapman held 
that no secondappeal lay, inasmuch as the 
value of the suit did not exceed Rs. 100 
and no question relating to a title to land or 
to some interest in land aa between parties, 
having conflicting claims thereto had been 
determined by the judgment. The lauguage 
of section 218 of the Chota Nagpur Tenancy 
Act is practically the same as that of the 
section 53, Bengal Tenansy Act, so far as the 
question of appeal is concerned. Under the- 
Bengal Tenancy Act it has been held in 
several cases that the parties Laving con- 
flioting claims within the meaning of that 
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section must be bafore the Court. That was 
not the case here. It follows that the Court 
of the Judicial Commissioner had no jurisdic- 
tion to entertain the appeal and no appeal 
lies to this Court. We agree with the 
view taken by Mr. Justice Chapman, but we 
do not think that we should content ourselves 
with dismissing the appeal to this Court. 
In the exercise of our powers of revision we 
set aside the judgment and decree of the 
Judicial Commissioner and direct him to 
return the memorandum of appeal, which was 
presented to him, to the appellant, to be pre- 
sented to the proper Conrt. There will be no 
order as to costs either in this Court or in the 
Court of the Judicial Commissioner. The 
memorandum of appeal should be returned 
to the appellant within 14 days after the 
receipt of the order of this Court. Let the 
record be sent to the Court of the Judicial 
Commissioner as soon as possible. 
Appeal dismissed and memorandum ordered 
to be presented to proper Court, 


‘ 


PRIVY COUNCIL. 
AePEAL FROM THe ÁLLAHABAD HiaH COURT, | 
April 17, 1917. 
Present: —Viscount- Haldane, Lord Atkinson, 
Sir John Edge, Mr. Ámeer Ali and 
Sir Walter Phillimore, Bart. 

JOGI DAS, singg DECEASED (NOW 
REPag3ENIED BY RAM SAROUP), AND ANOTHER 
— APPELLANTS 
versus 
GANGA RAM AND OTHERS—DEFENDANTS—- 
ResPoNpENTS, 

Hindu Law —Mitakshara —Joint. family —Alienation 

by father—Necessity, absence of —Sons, whether bound, 

The joint property of a Mitakshura Hinda family 
cannot be alienated as against co-sharers by way of 
mortgage or otherwise except for necessity, or for 
the payment of an antecedent debt, quite distinct 
from the debt incurred in the mortgage itself, and 
the sons of the mortgagor are nob bound by any 
such alienation by reason of any pious obligation to 
pay thoir father’s debt. [p. 792, col. 2.] 

Appeal from the judgment of the Allaha- 
bad High Court, dated the 28th May 
1913. i 

FACTS.— This was a suit for sale upon 
a mortgage made on the 18th October 1891 


) 


192 
JOGI DAS t$, GANGA RAM, 
by four persons; Viz, > 
Eal, Bhopal Singh and: Lekhraj. Two of 
these persons are alive and are defendants 
to the suit. The other two are dead ‘and 
are represented by their sons and. grandsons. 
The Court below has dismissed the suit on 
the ground that the plaintiffs had failed 
to prove that there was family necessity for 
incurring: the loan. It was held in the 
case of Chandradeo Singh v. Mata Prasad (1) 
thatin every suit om a mortgage it is for 
the mortgagee, who seeks to enforce the 
mortgage on joint family property, to prove 
that the mortgage was effected for the 
benefit.of the family and to meet its neces- 
sities. . The plaintiffs in the present case 
were, thereforé, bound to prove the existence 
either of an antecedent debt or ofa family 
necessity. There swas no allegation of an 
antecedent debt. -An- attempt was made to 
prove family necessity but this attempt clearly 
proved abortive. Only: one witness, Nathu 
Rain, made a vague statement to the effect 
that the money was borrowed to purchase 
certain property in the village of Izidpur. 
He said ‘that this was talked about generally. 
There, is no evidence to prove that any 
negotiations were made by tke mortgagors 
for purchasing any property or thatthe 
money was required for- this purpose. It 
has uot: beeh shown that the mortgagees 
made “any ‘enquiry as to the existence 
of any. necessity. Under these circum- 
sfanées, in view of the ruling referred to above, 
the Court below was right in holding that 
family, necessiby had ,not been proved and 
consequently i in dismissing the suit as against 
“the family property. There could be uo per- 
sonal decree against the mortgagors by reason 
of lapse of time. The appeal fails and is 
dismissed with costs including fees in this 
Court on the higher scale." 
Messrs. L.. DeGruyther, K. O., and Bhag- 
wandin. Dube, for the Appellants. 
` Nir W. Garth, for the Respondents, 
cue. JUDGMENT., ‘ 
Viscount HaLpANS,— The question ‘in this 
appeal is whether the: appellants, who are 
inbrtgagees, are entitled ‘ta enforce their 
mortgage.’ That question depénds on whether 
the view of Hindu, Law taken 
majority of the learned Judges of the 
Court which decided the case of Ohandrageo 


Singh ` v. Ai Prasad (1) is right, or not. 
(1) 1 Ind, Cab, 479; 31 A. 176; 6 A. L. J, 263 (F.B.), 
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Ta” this’ case there are conéurrent findings 
of fact that the mortgage, which. was’ made 
by the joint ` managers of a Hindu joint 
family, was not ‘made for any such necessity 
as must be found in-order to justify such & 
mortgage, and -that it was. not made for an 
antecedent debt. Itis an ordinary mortgage 
by the joint managers, and the only 
peculiarity of the case is that among the 
persons against whom the mortgage is 
sought to. be enforced are some sons of 
certain of the mortgagors. It is said that 
that constituted a distinction in its favour, 
even if the Allababad decision is right, 
because those sons were under a pious 
obligation to pay their fathers’ debts, and 
that this fact would validate the mortgage. 
But, unfortunately for the appellants, not 
only upon that point, but upon the main 
question, the whole of this case has been 
disposed of by a decision given very recently 
by this Board in the case of Sahu Ram 
Chandra v. Bhup Singh (2). In that, case 
it was laid down in effect that joint property 
could not be alienated as against co-sharers 
by way of mortgage or otherwise, except 
for necessity, or for payment of an actual 
antecedent debt, quite distinct from the debt 
incurred in the mortgage itself, and that in 
consequence the transaction in that case 
could not stand, and it was added that the 
mere circumstance of a pious obligation 
does not validate the mortgage. : 

This being so, everything tbat has been 
stated to their Lordships by Mr. DeGruy- 
ther on behalf of the appellants, and he has 
stated the point very fairly, is disposed of, 
and their Lordships have only to intimate 
that they are precluded by their previous 
decision from taking any other course than ` 
that of advising His Majesty that this 
appeal should be dismissed with costs and 
they will, tkerefore, humbly advise His 
Majesty accordingly. 

Appeal dismissed, 

Solicitors for the Appellants : Messrs, 
Barrow, Rogers and Nevill, . 

Solieitors for the Respondents : Messrs, T. 
L. Wilson & Oo. | 


(2) 39 Ind. Cas, 280; (1917) M. W.'N: "439, 21 0.” 
Wi N. 698; 1 P.L. W. 557; 15 A. L.J 437; 19 Bom,’ 
LR. 498: 26 C. L J. 1:33 M, D. J. 14, 22 M, Li T. ?8.- 
6L. W. 218; 89 A. ae 9): 
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SAJJADI REGAM t. JANKI BIBL. 


* QUDH JUDICIAL COMMISSIONER’S 
| "57 COURT: 
Secony Crvir ApPEAL No. 16 cr 1917 
AND 
Execution or Decree ÁPPEAL No. 3 or 1917. 
May 9, 1917. 

Present: — Mr. Stuart, A. J. C. : 
SAJJADI BEGAM AND ANOTRER—- - 
DEFENDANTS—APPELLANTS Prod 


versus 
[Musammat JANKI BIBI—Ptatatirr— 
RESPONDENT. 
Transfer of Property Act (IV of 1882), s. 68— 
Mortgage—Sale of morigaged property under Land 


Acquisition Act— Morlgagee, remedy of—Charge on pur 
chase-money, mortgagee, whether has—Land Acquisition 
Act (Iof 1894). 

A sale of property under the Land Acquisition 
Act. operates to effect “destruction” of the 
mortgaged property within the meaning of section 
68, Transfer of Property Act, and after that the mort- 
gagee’s remedy is only to require the mortgagor to 
give him within a reasonable time another sufficient 
security for the debt, and on his failure to furnish 
such security to sue his mortgagor fot’ the 
mortgage-money. [p. 794, col. 1.] 

There is no authority in the Transfer of Property 
Act for the proposition that when a mortgaged pro- 
perty is acquired under the Land Acquisition: Act-the 
mortgagee has a charge on the purchase-inoney. 
[p. 794, col. 1.] 

~ Arumugam v. Sivagnana, 12 M, 82] 4 Ind, 
Dec. (N. s.) 986, Venkata  Viraragavayyangar v, 
Krishnaswamt Ayyangar, 6 M. 844; 7 Ind. Jur. 
358; 2 Ind. Dee (N. s.) 520; Jotonı Chowdhurani 
v. Amor Krishna Saha, 1 Ind. Cas. 164; 18 C. W.N. 
350; 36 O. 415; 6 M. L. T. 96; Venkatarama Iyer 
v. Esumsa  Rowthen, 5 Ind. Cas. 92; 33 M. 429 at 
434; 20 M. L, J. 380; 7 M. L. T. 143, dissented from. 

Appeal against the decree of the Distriet 
Judge, Lucknow, dated the 18th Novem- 
ber 1916, confirming that of the Additional 
Munsif, Lucknow, dated the 5th June 1916. 

Messrs. 4. P. Sen and B. Bhairon 
Parshad, for the Appellants. 

‘Messrs. B. Ram Ohandra and” Makund 
Bihari. Lal, for the Respondent. 

JUDGMENT. —A deed of mortgage was 
executed on 27th January 1904 by 
‘which a, certain house in Lucknow City 
was’. hypothecated. On Ist July 1904 
proceedings ‘commenced under the Land’ 
Acquisition Act on behalf of the Crown’ 
to; acquire:,.the, house. .in question and: ‘the 
Tand: on. which: it was. situated. In Decem- 
ber "1904: the house was" demolished: © On: 
6th January ' 1906 a ' sum: of Rs. 2,600 
was psid' as compensation to’ the mort: 
gagors. ‘On the 27th January 1916 ‘the 
mortgagee brought a- suit for the recovery 


` belonging: -to the mortgagors 
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of the. principal and interest die on the 
mortgage. The Court: of First Instance, 
that of the Additional Munsif, Lucknow, 
gave 'her-a decree on Sth June 1916 
for Ra. 1,193 and costs and future 
interest_ “fo .be recovered from the Rs. 2,600 
in question, and in execution permitted 
the deeree-holder to attach certain property 
other than 
the sum..of Rs.2,600. His decisions were 
upheld: “by~ the DiStrict Judge of Luck. 
now. - The -present appeals are preferred, 
The ` Courts below held that the Article 
of limitation governing the suit was Article 
132 of the First Schedule of Act IX of 
1908. and: that the suit was a suit to 
enforce payment of money charged upon 
immoveable property. ' Their Lordships 
of the” Privy Council decided in Ram 
Din .v..Kalka Frasad (1) that the Article 
öf s previous Limitation Act whioh has 
n. in the present Act and 

is now- Article 132 applied only to auits 
to raise | money charged on immoveable 
‘property--ouf of that property, in other 


words, that the Article applied usually 
to a- suit to enforce a sale of mortgaged 
property ‘on the basis of the deed of 


mortgage.- There may be cases in which 
a charge- might not necessarily be en. 
forced by. the sale of the mortgaged 
property; and it is suggested that in a 
later decision of their Lordships of the Privy 


Council, Barhamdeo Prasad v. Tara Ohand 
(2), sucha case arose Ido not, however, 
consider that the latter case has any 


bearing upon the point for decision in 
the present appeal. What happened here? 
The mortgaged property was destroyed 
before the compensation money was ever 
paid. We have it on the facts that the 
house was destroyed in December 1904 
and that the compensation money was 
not paid till the 6th January 1906 and 
in any circumstances I should be dig. 
posed tó consider, in spite of the dictum 
to ‘the contrary contained in Arumugam v. 
Sicagnana (3), that the’: sale: of land 


(1) 7A. 602;12 I. A. 12; 4 Sar, P. CJ. 19; 4 
Dee. (N 8 ) 440! (P. O.). 2 ee 
(2) 21 Ind. Cas. 961; 41 C. 654; 16 M.L.T. 62, 
(1913) M. W. N. 38; 19 C. I. J. 132; 18°C. W.N, 345; 
B L. J. 82; 16 Bom. LR. 89; 25 M. L. J, 243. 
. t T 
(3) 19 M; 321; 4 Ind. Dec. s. s) 985, 
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under the Land Acquisition Act ' does 
operate to effect the destruction of the 
mortgaged property within the meaning 


of section 68, Act IV of 1882, for 
when “property is acquired under the 
Land Acquisition Act it passes into the 


hands of the acquiring authority i free 
of any encumbrance. The mortgage ceases 
to exist and in those circumstances the 
mortgaged property would appear to be 
legally destroyed as far as the mortgagee 
is concerned. This case is even stronger 
for the mortgaged property was physically 
destroyed, the house being demolished. 
What then was the position? This is 
a case contemplated in the last paragraph 
of section 68, Act IV of 1882. Here 
by a-cause other than the wrongful act 
or default df the mortgagee or mortgagors 
the mortgaged property has been wholly? 
destroyed. The riortgegee’s remedy thus 
became a remedy only to require the 
mortgagors to give her within a 
reasonable time another sufficient security 
for their debt. 
have sued the mortgagors for this remedy. 
If the mortgagors refused to give her 
reasonable security, she could then under 
the terms of the section sue them for the 
morigage-money. I can discover no author- 
ity in Act IV of 1882 for the proposi- 
tion that ‘when a mortgaged property 
is acquired under the Land Acquisition 
Act the mortgagee has a charge on the 
purchase-money. Section 73 gives the 
mortgagee a charge on the surplus of 
the proceeds.of a revenue sale where the 
mortgaged property has been sold through 
failure to pay arrears of revenue or rent 
due in respect thereof. The provisions 
of that section were applied in 
Kamala Kant Sen v. Abul Barkat (4). That 
decision, however,. has no bearing on the 
facts of the present case. There is authority 
in Venkata Viraragavayyangar v. Krishnasamt 
Ayyangar (5), Jotant Chowdhurani v. 
Amor Krishna Saha (6) and Venkatarama 
Iyer v. Esumsa Rowthen (7) for the proposi- 


(4) 27 C. 180; 14 Ind. Deo. (x. s.) 119, 

(5) 6. M. 344; 7 Ind. Jur. 358; 2 Ind. Dec. (N. s.) 
5:0. 

(8) L Ind. Oas. 164; 18 C, W. N. 350; 36 0, 415; 6 


M. L. T. 95. 
(7) 5 Ind. Cas. 92; 33 M, 429 at. p. 434; 20 M. L.J. 


380; 7 M, L, T. 143. 
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tion that compensation given by Government 
is charged in favour of a mortgagee who 
had & claim upon the property so taken. 
But Ido not find that authority convincing. 
It is not based upon anything that I oan 
discover in Act IV of 1882. That Act 
permits a charge in the ease of a revenue 
salė -but not in the oase of acquisition of 
property under the Land Acquisition Act. The 
English cases have no bearing upon the 
point. I consider that the provisions of 
section 68, Act IV of 1882, govern this case 
and that the remedy of the mortgagee was to 
sue the mortgagors for substituted security.. 
Her claim to do that has been long since 
time-barred. Her present sui$ must fail. 
It fcllaws as a necessary consequence 
that her application in execution must fail 
also, 

1, therefore, allow Second Civil Appeal 
No. 16 of 1917 and Execution of Decree 
Appeal No. 3 of 1917. The plaintiff- 
respondent's suit and application will both 
fail and be dismissed, The plaintiff-respond- 
ent will pay her owncosts and those of the 
appellants in all Courts. 

Appeals allowed, 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Szconp Civit APPEAL No. 433 or 1916. 
August 7, 1917. 

Present: —Pandit Kanhaiya Lal, A. J. C. 
RAGHUBAR-—DEFENXDANT— ÁPPELLANT 
versus 
Musammat RUKMIN AND ANOTHER-— 
PrarNTIYFS— RESPONDENTS, 

Maha Brahmani offerings - Arrangement to divide 
offerings in futuro, validity of—Agreement, right to vesile 
from. 

An arrangement among the Maha Brahmans of a 
place regulating the turns in which they shall act or 
the method in which offerings shall be collected or 
divided, and which does not control or restrict the 
discretion of the persons to whom the'services are to 
be rendered or by whom the offerings or gifts are to: 
be made, is valid and binding between the parties. 
to that agreement, [p. 796, col. 1.] 

À. parson' who has derived advantages in times.paat 
by the enforcement of such agreement cannot be 
allowed to-resile from it when it becomes the turn of 
another to-receive benefit.therofrom. [p. 796, col. 1.]. 

Appeal against the decree of the First 
Subordinate Judge, Bahraich, dated the 
llth August 1916, upholding that of. the. 
Munsif, Bahraich, dated the 6th June 1916, 
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Mr.-J. P. 0. Bhatiacharji, for the Appel- 
lant. l 

.Mr. Haidar Husain, for the Respondents. 
-JUDGMENT.—The parties to this ap- 
peal are Maha Brahmans living in Bahraioh. 
The plaintiffs are tbe widows cf Ganga 
Din, one of the Maha Brahmans, Their 
allegation was that, by virtue of a private 
understanding ' between the Maha Brah- 
mans of the place, each Maha Brahman 
family was to get the gifts made on 
funeral occasions on the day or days 


allotted to it for the purpose and that 


in contravention of the said arrangement, 
the defendants wrongfully appropriated 
the gifts, made in connection with the 
death and funeral ceremonies of certain 
persons, on the days assigned to the 
plaintiffs. They also alleged that some 
other articles were given in connection 
with the. funeral ceremonies of Ramnath 
and were placed in charge of two per- 
sons named Ghirao and Chandrika owing 
to the differences between the parties. 
They, therefore, sued for the recovery of 
the articles wrongfully appropriated by 
the defendants and for a declaration that 
they were .entitled to those articles which 
were in the custody of Ghirao and 
Chandrika. The arrangement set up 
by the plaintiffs was denied by the defend- 
ants, but the Courts below found that 
a mutual understanding of the kind 
mentioned existed and was in force from 
a very long time. They also found that 
the gifts in question were not meant 
for any particular individual but were 
intended for the person cr persons: who were 
entitled to receive the same under the 
arrangement existing between the Maha 
Brahmans. The local practice appears 
to be that a barber is sent by the intending 
donor to call the right man to take 
the gift and that-the man, who comes, 
~ receives it, for the benefit of himself or 
. of such person who. is entitled to. the 
same, The Courts. below found that that 
arrangement was, valid and binding and 
decreed the claim to the extent proved. 
Only one of the defendants, Raghubar, 
appeals and the point for consideration 
is whether an arrangement to divide 
offerings in futuro is valid in law. It 
was. also asserted that the widows of a 
deceased Maba Brahman were not entitl- 
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ed to claim a share in the offerings, 
but no argument was addressed in this 
Court 'on that point nor was any such 
plea taken in the written statement. 
Section 9 of the Code of Civil Proce. 
dure gives authority to the Civil Courts 
to try all suits of a civil nature except 
such of which their cognizance is either 
expressly or impliedly barred. A suit 
in which the right to property or to an 
office is contested is a suit of the civil 
nature, and it has accordingly been held 
by their Lordships of the Privy Counoil 


‘in Hama Sawmy Ayan v. Venkata Achari 


(1) that a suit to establish an exclusive 
right to fees paid to priests by pilgrims 
resorting to a temple and to recover 
the same from the person who had 
received would not lie in the absence 
of some agreement between the parties, 
unless there was any such proof of long 
and uninterrupted usage as in the absence 
of a documentary title would suffice to 
establish a prescriptive right. But such 
a right cannot be enforced against the 
donor or the person to whom the priestly 
services are to be administered, for, as 
pointed ont in Bhagwan Din v. Mani 
Ram (2), Baddu v. Babu Lal (3) and 
Sona Dei v. Fakir Chand (4), every 
person has aright to select his own 
priest or to give offerings to whomsoever 
he chooses. If, however, he does not 
select a particular individual to act as 
his priest or to receive the gift and 
makes the offering as in a temple or a 
place of worship without reference to any 
determinate person, the offering goes to 


the person entitled, whether by mutual 
arrangement among the parties or by 
prescriptive right. Such a right is a 


right to the property given and derives 
its validity in turn for the benefit of 
himself to the prejudice of the other, 
or from long and uninterrupted usage 
amountiig to a prescriptive or customary 
right. In Badri v. Mulloo (5) and Maža. 
maya Debi v. Haridas  Haldar (6) a. 


(1) 9 M. L A. 344; 2 W, R. 21 (P. CO); 2 Sar, P. C. J 
1; 1 Suth. P. C. J. 492; 19 E, A WANA 

(2) 50. C. 225. 

(3) 11 O. C. 212. 

(4) 19 Ind. Cas. 990; 35 A. 412; 11 A. L. J. 663. 

(8 0. €. 339. 

27 Ind. Cas, 400; 42 C. 455; 19 C, W. N, 9 

C. L. J. 183. | AR 
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preseriptive right to receive offerings at 
a temple was accordingly upheld, and in 
och; 'v, Ulfat (7),  Raghoo Pandey v. 
Kassey Parey (8) and Sukh Lal v. 
Bishambhar (9) a right to officiate as a 
priest at. funeral, ceremonies and. to 
receive offerings in connection therewith 
was similarly recognised. An arrange- 
ment regulating the turns in which 
certain’ persons shall act or the method 
in which offerings shall be collected or 
divided, which does not control or res- 
trict the discretion of the person to 
whom the services are to. be rendered or 
by. whom the offerings or gifts are to 
be made, is, therefore, valid and binding 


between ‘the "parties to that arrange- 
ment, being a right ko an office or to 
the property comprised in the offerings 


OP gift; and a person, who has derived 
advantagés in times past by the enforce- 
ment of that arrangement cannot be 
allowed to resile from it when it becomes 
the turn of another to receive that benefit. 
" The appeal is, therefore, dismissed with costs. 
Appeal dismissed. 

(7) 20 A. 234; A,W.N (1898) 23; 9 Ind, Dec. 
(x. s.) 511. M fe 

(8) 10 C, 78; 13 C. L. R. 263; 8 Ind. Jur, 197; 5 Ind. 
Dee: (N; 8.) 51. , i 

(9) 37 Ind, (as. 661; 15 A, L. J. 41; 39 A. 198. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
' Szcoxp Orvip, APPEAL No. 155 or 1917. 
apo February 5, 1917. 
Present: —Mr. Mitra, A. J. C. 
TINATHURAM AND ANOTHER—DEFENDANTS 
' v| | —APPELLANTS 

tly * 4% versus 

'  SHEOLAL AND OTHERS—— PLAINTIFFS 

EN —RESPONDENTS. 

Transfer óf Property Act (IV of 1832), s. '74—Mort- 
gagee, subsequent, right of, to pay off prior—Subrogation, 
principle of, what is—Limitation Act (IX of 1908), 
Sch. I, Art. 132—8Swit against mortgagor to recover 
money’ paid by second mortgagee—Limitation, com- 
mencement of—Civil ‘Procedure Code (Act V of 1908); 
Sch. I Wppepdie D; Form (6)—Mortgage swit—Second. 
mortgagee made party to suit—Form of decree. 

The true principle of sabrdgation is, that where 
money due upon a mortgage is paid, ib “shall operate 
as a discharge of the mortgage, or in thé nature of 
an assignment of it, as may best serve the "purposes 
of justice and the-just: intention of the ‘parties.’ It 
makes no difference whether the party, : on ‘payment 
df the money, took an assignment of the mortgage, or 
a release, or whether a discharge was made -and the 


so (1817 


evidence of the debt cancelled. The debt itself may 
be held still to subsist in him who paid'the' noney ag’ 
assignee, so fur as it ought to subsist, in the nature 
of a lien upon the land, and the mertgage may be con- 
sidered in-furce for his benefit, so faras he ought in 
justice to hold the land under it, as if it had been 
actually assigned to him. (p. 798, col.1.] . ^ 

: A prior mortgagee broughta suit on the basis of 
his mortgage making the second mortgagee a party 
to it &nd obtained a foreclosure decree which did 
nob make any provision forallowing the latter to exer- 
cise his right of redemption. The second mortgagee, 
however, paid off the decretal amount and redeemed 
the mortgage. He then sued the mortgagors for the 
recovery of the amount and in default prayed for 
foreclosure: ' 

Held, (1) that the suit, being one not for-contribu- 
tion but for recovery of the whole amount paid by the 
plaintiff, was governed by Article 182 of the Limita- 
tion Act, and that limitation ran from the date when 
the mortgage amount fell due and not from the date 
when the amount was paid in Court; [p. 798, col. 2.] 

(2) that the second mortgagee, having paid the 
decretal amount, acquired under section 74 of the 
Transfer of Property Act all the rights and powers of 
the prior mortgagee as such. [p. 797, col. 2; p. 798, 
col. 1.] 

Gopi Narain v. Bansidhar, 27 A. 825; 2 C. L. J. 173; 
9 C, W. N. 577; 7 Bom. L. R. 427; 15 M. L. J. 191; 2 A. 
L. J. 836; 32 I. A. 1832; 8 Sar. P. C. J. 779, Perianna 
v. Marudainayagam, 22 M. 332 at p. 835; 9 M. L. J. 
166; 8 Ind. Dec. (x. s.) 286, Surjiram v. Barhamdeo, 
2 C. L. J. 288; -Ahmad Wali Khan v. Shamsul Jahan 
Begum, 23 A, 482; 10 C. W. N. 626; 8 A. L. J. 360; 8 C, 
L. J. 481; 1 M. L. T. 142; 8 Bom. L. R. 897; 16 M. L, J. 
269; 33 I. A. 81; 8 Sar. P. C. J. 918, relied on, i 

Mahommed Ibrahim v. Ambika Pershad Singh, 
14 Ind. Cas. 496; 39 C. 527; (1912) M. W. N. 367; 11 
M. L. T. 266; 9 A. L.J. 382; 14. Bom, L. R. 280; 16 
C. W. N. 505; 15 C. L. J. 411; 22 M. L. J. 468; 39 I. A. 
68 (P. C.), considered. 

The proper form of a decree to be passed in a 
suitin which the second mortgagee has been joined 
as & party, is that provided in Form 6 under the 1st 
Schedule of Appenix D to the Civil Procedure Code. 
[p. 797, col. 1.] 2 


Appeal -from the Appellate Decree of the 
Divisional Judge, Nerbuda Division, dated 
the 5th February 1917.- . . 

Dr. A. S. Gour and Hon'ble Sir B. K, Bose, 
for the Appellants. wv a 

Mr. M. Gupta, for the Respondents. 


JUDGMENT.—The first three defendants _ 
mortgaged certain "villages on the : 25th 
September 1901 to one Balram. The money 
on: this mortgage became due on'the 22nd 
May 1902.“ A-'second: mortgage “of: ‘the 
same property was executed by these defend: 
ants in favour of the plaintiffs on the:Oth 
September- 1907. In Civil ‘Suit No; 9L of 
1912 Balram ‘obtained a foreclosure ‘decree 
on his ówn mortgage.: Althoagh the second 
mortgagees were'also parties to this suit, 
the decree was passedinthe form ‘of order 
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given in section €6 of the Transfer of 
Property ‘Act’ and made no provision for 
the right of redemption being exercised 
- by the mortgagees. The Civil Procedure 
Code, 1908, gives the appropriate form of 
the decree, presumably in accordance with 
the suggestions made by their Lordships 
of the Privy Council in Gop: Narain Khanna 
v. Bansidhar (1). Form 6 in the let 
Schedule, Appendix D, the form suitable 
for the case, was not used. The plaintiffs 
paid up Hs. 3,162-10.0 on the 20th Decem: 
ber 1218. The present suit was instituted 
on the 28th July 1915 for recovery of 
that amount with interest or in default 
for foreclosure, The defendants Nos. 4 to 
13 are members of a joint family of which 
the first- three are said to be managers: 
The First Court decreed the claim for 
foreclosure, The lower Appellate Covrt has 
dismissed the suit on the ground that it 
is bsrred by Article 132 of the Limitation 
Act. In the view taken by the Divisional 
Judge, the plaintiffs by reason of the 
payment became entitled to the rights of 
the first mortgagee under section 74 of 
the Transfer of Property Act and as the 
money under the first mortgagee became due 
on 1902, the suit was barred. 

The point for decision does not appear 
to be covered by the authority of any 
reported case, but I have come’ to? the 
conclusion that the view taken by the’ Court 
below is correct. 

The appellants rightly pointed out that 
the date of payment isthe starting point of 
limitation in suits under section 69 of 
the Indian Contract Act and also under 
section 95 of the Transfer of Property. Act. 
It is also urged that the plaintiffs’ cause 
of action did not acorue till they paid 
the money in Court, bat if the true posi- 
ticn of the plaintiffs is that ‘they are the 
assignees of the first mortgage, time may 
begin even before they had any cause of 
action, 

'.] may at once say that the rulings 
cited regarding the -law of limitation in 
suits for contribution have no bearing on the 
ease before me. The: plaintiffs seek 
no contribution; put sue for recovery 


0) 87A, S28; 2 COLL. dam, 9 C. W. N. 51; 7 
;Bum. L. B:'42% 16 M. L. J. 191; 2^ A. L. J, 886; 32. L 
& 123; 8 Sar. P. C. J. 779 (P. O.). HU 
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of the whole amount from the mortgagors: 
There was no joint liability under- the 
law between the mortgagors and the sub- 
sequent mortgagees, nor can I read the 
decree in Suit No. 21 as creating any such 
liability. The suit is certainly not a suit 
for contribution. 

The‘ suit was une for foreclosure but’ as- 
suming that it may be regarded as one 
under section 69 of the Contract Act, it 
must fail on the merits though not on the 
ground of limitation. The lower Appellate 
Court is certainly wrong in saying - that 
the payment was voluntary. The 
plaintiffs, in order to protect their own rights 
as subsequent mortgagees, made payment. 
The plaintiffs were, therefore, interested in 
making the payment. But the question 
uow arises whether the defendants were 
bound by law to pay the prior mortgagee. 
The mortgage was one by conditional sale. 
The mortgagee had no right to sue the 
mortgagors personally. The implied con- 
tract under section 65 (e) of the Trans- 
fer of Property Act by the mortgagors in 
favour ‘of the second mortgagees to pay 
the -first mortgage when it becomes due 
cannot apply to this case, as long before 
the second mortgage, the money under the 
prior mortgage had become -due. More- 
over this implied contract would not entitle 
the first mortgagee to insist on a personal 
decree against the mortgazors. No doubt 
the mortgagors’ interest as well as the interest 
of the second mortgagee. were liable to be 
foreclosed in default of payment. As the 
mortgagors were not bound to pay the amount 
decreed in Suit No. 21, the plaintiffs have no 
case under section 69 of the Contract Act.. 


It is contended that section 74 of. the 
Transfer ef Property Act does not apply 
to the case, as the first mortgage waa 
extinguished and: ‘merged in the decree, as 
the plaintiffs are suing not for the mort- 
gage money but the decretal amount. in- 
cluding costs. It does not appear jio me 
to be very material, with reference to the 
question of limitation, whether the plaint- 
iff rights arise under seotion 74 or under 
the equitable doctrine of subrogation. Under 
exactly similar circumstances, Lord Davey 
in Gopi Narain’ Khanna v. Bansidhar (1) 
expressed an. opinion that the’ subsequent 
mortgagee having paid the deoretal amount 
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acquired under section 74 of the Transfer 
of Property Act all the rights and powers 
of the mortgagees as such. 

In Pertanna Servatgaran v. Marudainayagam 
Pillai (2) Shepherd, J., says :— 

“The language of section 74 makes it 
clear that the second mortgagee is, by 
tender of the mortgage money, to acquire 
no other right than that possessed by the 
first mortgagee....There is no question in 
any of these cases of creating a new charge 
on the property". 

Some of the observations made in the 
judgment regarding section 95 of the 
Transfer of Property Act must be taken 
as overruled by the Privy Council in Ahmad 
Wali Khan v. Shams-ul-Jehan Begum (3). 
The weight of authority alsa seems now 
to be in favour of the view that section 
95 creates a charge enforceable as such 
and not an assignment of the rights of 
the mortgagee who bas been redeemed. 
The question, however, does not arise in 


this case. Section 74,in my opinion, is an 
instance of subrogation or assignment by 
| Jaw. 


The following quotation from an American 
judgment cited by Mookerjee, J., in Surjiram 
Marwari v. Barhamadeo Persad (4), clearly 
explains the principle of subrogation :— 

“ The true principle is, that where money 
dne upon a mortgage is paid, it shall 
operate as a discharge of the mortgage; 
or in the nature of an assignment of it, 
as may best serve the purposes of justice 
and the just intent of the parties. It 
makes no difference whether the party, on 
payment of the money, took an assignment 
of @ mortgage, or a release, or whether 
a discharge was made, and the evidence 
of the debt cancelled. The debt itself may 
be held still to subsist in him who paid 
the money as assignee, so far as it ought 
to subsist, in the nature of a lien upon 
the land, and the mortgage be considered 
in forse for his benefit, so far as he ought 
in justice to hold the land under it, as 
if it had been actually 
him.” ; 

(2) 22 M, 332 at p. 335; 9 M. L. J. 166; S Ind, Dec. 


dan D 482, 10 C. W. N. 626;3 A. In J. 360; 8. C. 
1. 3. 481, T M. L. T. 142; 8 Bom. L. R. 997; 16 M. L. J. 
269,23 L A 8) 8 Sar. P. C. J. 918 (P C.). 

. (4) 2 C. L. J. 288 a6 p. 298. 
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If then the effect of the-payment is An 
assignment of the rights of the first mort- 
gagee, time for enforcing payment of money 
charged will run from the date when the 
mortgages money became due. It is con- 
tended that although the rights and power 
of the first mortgagee are acquired by the 
payment, his disabilities are not fastened 
on the second mortgagee.’ But the question 
here is not one of disability. The rights so 
acquired cau only be enforced within the 
time allowed to the person from whom they 
have been acquired and the manner in which 
they ean be enforced depends on the law of 
procedure applicable to the case. It is 
conceded that if there was an actual assign- 
ment, time will not be extended by reason 
of the assignment. I find it difficult to hold 
that the life of a mortgage is prolonged in 
the case of an assignment by law. - 

It is argued with reference to the wording 
of Article 132 of the Limitation Act that the 
money was nob due to the plaintiff till the 
payment made in Court, while Article 6) and 
some of the following Articles use the expres- 
sion "payable to the plaintiff". Article 132 
speaks of the money being ‘due’. The mort: 
gage money was certainly due before the 
plaintiffs acquired any right to i$ though it 
did not become payable to plaintiffs. 
Moreover the definition of the word "plaint- 
iff" as given in section 2 is wide enough 
to include the first mortgagee as the person 
from whom the plaintiffs derive their right 
to sue, if the suit is regarded as one based 
upon an assignment by law of the prior 
mortgage. 

As the judgment was being delivered, the 
learned Counsel for the appellant drew my 
attention to a Privy Council case which 
ought to have been cited for. the 
respondents, Mahomed Ibrahim Husain 
Khan v. Ambika Pershad Singh (5). The 
ease, though not under section 74 of the 
Transfer of Property Act, was one of sub- 
rogation by agreement between the mort- 
gagor and a subsequent mortgagee followed 
by a payment of the first charge by the 
mortgagor, There was no deed of assign- 
ment but the document creating the first 


14 Ind. Cas. 496; 390. 527; (1012) M. W. N. 
367, 11 M. L. T, 265: 9 À. L.J. 332,14 Bom. U. R. 
280; 16 C. W. N.606; 15-0. D. J. 411; 22M: D, J, 468 
. 68 (P. C.). . : 
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sharge was handed over to the subsequent 
mortgagee. This was, therefore, a case of 
subrogation or assignment by operation of 
law. Their Lordships held that the sub- 
sequent morigagee’s right to enforce priority 
to the extent of the first charge against a 
mesne enoumbrancer was barred by limita- 
tion, as more than 12 years bad elapsed since 
the cause of action under the first charge 
had accrued. This case, therefore, fully 
supports the view I have taken. / 

The decision of the lower Appellate Court 
is so far correct. It has, however, been urged 
by the appellants that their own mortgage 
(Exhibit P.8), which contains a recital 
regarding the prior mortgage, operates as an 
acknowledgment of liability and so far is the 
certified copy of the written statements 
signed by one of the defendants and filed in 
Suit No. 21 of 1912 (Exhibit P..5). On 
behalf of the respondents it is contended that 
plaintiffs, having paid the money in discharge 
of their own obligation in accordance with 
the terms of the mortgage-deed, cannot claim 
any right by subrogation. These pleas were 
not raised in the First Court and have, there- 
fore, not been tried. The point of limitation 
decided by me had not arisen before on 
account of the rule of sixty years’ limitation 
which until recently was applied in this 
Court. The plaintiffs’ Pleader should have 
pleaded an asknowledgment of liability as 
extending the time. The suit, however, is due 
to a mistake on the part of the Subordinate 
Judge in not drawing up a proper decree 
in Snit No. 21. Under the circumstances I 
would allow the new pleas to be tried, the 
plaintiffs paying all costs hitherto incurred. 
The decrees of the Courts below are set 
aside and the suit is remanded for re-trial 
with advertence to the above remarks after 
taking fresh pleadings on the points noted 
above and such other pleas as are connected 
with them. 

There will be no order for refund of Court- 
fees, 

Case remanded. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Seconn Civiu APPEAL No. 489 or 1916, 
July 10, 1917. 

Present: — Sir Henry Drake. Brockman, Kr., J.C. 
BASODI—PLAINTIFF— APPELLANT 
versus 
Lala MAH ANAND RAY— DEFENDANT — 


RESPONDENT. 

Provincial Insolvency Act (III of 1907), ss. 10, 18, 
29 — Receiver, whether ‘Court’—Person setting up title as 
owner against insolvent's property, whether can bring 
regular suit —Remedy, one formof, provision of, whether 
eacludes another. 

Under the Provincial Insolvoncy Act a Receiver is 
not himself a Court, but merely an officer of the 
Court. [p. 801, cols. 1 & 2.] 

Hanseswar Ghosh v. Rakhal Das Ghose, 20 Ind. Cas. 
683; 18 C. W. N. 366; 18 C. L. J. 395; Beardsell and Co. 
v. Abdul Gunni Saheb, 14 Ind. Cas. 693; 37 M. 107; 11 
M. L. T.391; 18 Or. L. J. 241; (1912) W. W. N. 636, 
followed. 

Section 22 of the Provincial Insolfency Act does 
not deprive a person, who sets up a title as owner 
against the insolvent, of his ordinary remedy by way 
of suit in the property taken away from him under 
section 16 of the Act. [p. 801, col. 2.] 

The mere granting of one form of remedy cannot 
be regarded as taking away another. [p. 801, col. 2.] 

Where a Statute itself enacts a substantivo right, 
obligation or duty and as it were in the same breath 
provides a special and exclusivo remedy, that remedy 
becomes the only one available for the purpose. [p. 
801, col. 2.] 


Appeal against the Appellate Decree of 
the District Judge, Betul, in Appeal No. 30 
of 1916, dated the 19th July 1916. 

The Hon'ble Mr. G. P, Dick, for the 
Appellant, 


Mr. W. R. Purantk, for the Respondent. 

JUDGMENT.—The property in dispute 
in this litigation is the northern half of a 
house in the town of Seoni. According to 
the plaintiff, who is the appellant in this 
Court, the entire house once belonged to one 
Harbans, who lived separate from his brothers 
Umeda and Jairam. Umeda and Jairam pre- 
deceased Harbans, the former leaving three 
sons (Bhojay Lal, Dammu and Pemu) and 
the latter two (Dallu and Tika). On the 5th 
June 1908 the plaintiff bought the northern 
half from Bhojay Lal, Dammu and the 
widows of Pemu, a partition having already 
been made according to which Dallu and 
Tika, had obtained the southern half, 

The defendant-respondent claims the entire 
house. The whole along with two other 
houses was mortgaged by Dallu and Tika 
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ón the 12th October 1907 to one Bakhtawar 
Singh. In 1909 Tika applied to be adjudg- 
ed an insolvent and obtained an adjudication 
on the 14th August in that year. Two 
days later his half share in the three mort- 
gaged houses was vested in the nazir as 
Receiver. On the 10th September the appel- 
lant preferred an application purporting 
to be an objection , to the attachment of the 
house which he had bought in 1903. This 
appears to have been sent tothe nazir for 
disposal, though it bears no endorsement by 
the District Judge to that effect. The 
nazir’s order of the 14th October 1909 dealt 
not only with this application but also with 
one received from Dallu. As to the appel- 
lant’s prayer he wrote as follows: — 


. "(4) Basodi Darji also presented an 
applieation stating that he purchased 
one ‘kotha’ from Bhoji, Dammu and others. 

5 (a) Bhoji, Dammu’s share in the kotha 
forms no part of Tika’s property. 

(b) Basodi first , ought to have got the 
mortgage-deed of Dadu Bakhtawar Singh 
cancelled and then his purchase might haye 
been legal.” 

The Receiver went on to, declare that the 
transfers in favour of the appellant and 
Bakhtawar Singh were both made with 
intent to,defeat, the. claims of creditors and 
were, therefore, void under section 36, 
Provineial Insolveney Act, 1907. 

The appellant preferred .no appeal against 
the Receiver's order to the District Judge 
under section 22, Provincial Insolvency Act, 
and Tika’s share in the entire house was 
eventually sold by the Receiver, the sale 
certificate (Exhibit D-4) bearing date the 
16th June 1910 and the purchaser being one 
Bansi. On the 8th October 1910 this 
share was bought by Lala Mahanand Rai, 
the present defendant-respondent. Mean- 
while the. District Judge had confirmed 
the Receiver's decision annulling the mortgage 
in favour of Bakhtawar Singh as having 
taken plase within two years of the order of 
adjudication’ and ruled that Bakhtawar Singh 
shóuld be on an equal footing with the other 
ereditors of Tika. 

- Ontthe 20th March. 1911 Bakhtewar Singh 
filed a suit (No. 33 of 1911) against Dallu 
only for sale of the mortgaged houses and 
on the 28th July in the: same year obtained 
& preliminary decree for sale, which was made 
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absolute on the 13th March following. ` A 
half share iu the entire house’ to which the 
present litigation relates was included: in the 
schedule of property to’ 'be' sold. ` This half 
share of Dallu's was bought by tha defendant: 
respondent on the 5th'November 1913-at the 
auction sale held in execution of -Bakhtawar 
Singh’s decree and the defendant-respondent 


got possession on the 8th March 1914, thus 


securing the entire house for himself. The 
portion of which possession was taken-on thé 
8th March 1914 as just stated is admittedly 
the northern half (z.¢.,) the portion which the 
present appellant sued to recover. The 
defendant pleaded that the entire house from 
the northern -half of which the plaintiff 
seeksto eject him belonged to Jairam and 
after him to his sons Dallu-and Tika. ` The 
Trial Judge, however, found that the whole 
belonged to Harbans;'that‘the partition alleged 
in the plaint took place’ ten:-years or at'any 
rate not more than twelve years before thé 
suit; that the northern half fell to Bhojay'- Lal, 
Dammu and Pemu's widows, and that what 
was-sold in the insolvency proceedings wis 
Tika’s undivided share in the southern half. 
The defendant also pleaded that the claim‘ was 
time-barred under Article 12 (a) of the Limi- 
tation Schedule. The plea of limitation was 
overruled on the ground that ‘the plaintiff 
was no party to any of the proceeding in 
the suit brought by Bakhtawar Singh om his 
mortgage. ‘The plaintiff accordingly obtained 
a decree i in the following terms:— 

“That the defendant do deliver possession 
to the plaintiff over íhe' house mentioned 
on the - reverse, and "it is declared that the 
sale of that house in exeóution of the decreà 
of Suit No. 33 of 1911 of District Judge's 
Court was void and illegal as ‘against | ‘the 
plaintiff”, 

In his grounds of appeal to the: Distrist 
Judge the defendant raised an ‘éntirely new 
contention, viz., that as Tika and :Dallu'had 
lived joint with Harbans; they shoüld | be 
held to have succeeded him as owners of: the 
entire house. : This, however, was not pressed 
&t the hearing and it must, therefore, be 
taken that on the death of Harbans Tika 
and Dallu between them became entitled to 
one half only. 


The only other plea advanced in first 
appeal with which we are now concerned is 
that the plaintif's objection in the insolvenoy 
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proceedings having been disallowed by the 
Receiver the present suit is barred by time. 
As to this the lower Appellate Court pointed 
out that what the Receiver sold was half 
the entite house, not merely half the 
southern portion, and wrote as follows:— 
“Under section 46 of the Insolvency Act 
the respondent, if he considered himself 
aggrieved by the  Receiver's order of the 
14th October 1909, should have preferred 
an appeal within thirty days. Ifhe chose to 


fil& a suit he should have done so 
within one year under tke Limitation 
Act.” 


What Article of the Limitation Schedule 
the District Judge considered applicable does 
not appear. He held further that because 
the plaintiff's mother was present at the 
sale held in execution of Bakhtawar Singh’s 
mortgage decree, the  plairtiff must have 
known of the saleand ought to have sued 
to set it aside within one year. On all 
these grounds the decree of the Trial Judge 
was reversed. In lieu thereof it was ordered 
that the defendant shall remain in possession 
of the house in suit and that the decree in 
Suit No. 33 of 1911 is 
plaintiff. $ 


binding on the 


In second appeal no attempt is made by 
the defendant-respondent’s learned Pleader 
to uphold the reasoning of the lower Appel- 
late Court. Section 46 of the Provincial 
Insolvensy Act has reference only to appeals 
from orders made by & Court and a Receiver 
is not a Court. Itis also obvious that the 
plaintiff. appellant cannot be bound by any 
proceedings in the suit on Bakhtawar Singh’s 
mortgage, to which neither he nor his predeces- 
sor-in-title as owners of balf the house were 
parties. It is, however, contended that the 
appeal cannot succeed, inasmuch as the 
plaintiff should have moved the District Judge 
under section 22 of the.Provincial* Insolvency 


Act to, set aside the Receiver’s order of the, 


14th October 1909. It is also said that 
Article 18 of the Limitation Schedule 
requires that a suit to set aside the Receiver’s 
order should be brought within one year. 

In my opinion Article 18 of the Limitation 
Schedule has no application to the facts.  . 
The entry in the first column of that Article 
runs thus:— 

“To alter or set aside a decision or order 
of'& Civil Court in any proceeding other 
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than a suit.” Now the Provincial In- 
solvensy Act seems to lend no support 
to the view that a Receiver is himself a 
Court. Under section 18 it is the 
Court” which appoints a Raceiver, and 
under section 22 a person aggrieved in 
any act or decision of the Receiver may 
apply to the Court. A Receiver then is 
merely an officer of the Court and he 
was so described by Beacheroft and Mooker- 
jee, JJ., in Hanseswar Ghosh v. Rakhal Das 
Ghos2 (1). This view finds support in Beardsell 
§ Oo. v. Abdul Gunni Sahib (2). With regard 
to the effect ofan omission’to move the Dis- 
trict Court under section 22 of the Provincial 
Insolvency Act I think it impossible to 
hold that the section deprives a 
person who sets up a title as owner ügainst 
the insolvent of his ordinary remedy by 
way of suit in the property taken” away 
from him under section 16 of the Act. 
It is only the property of the insolvent 
which vests in the Receiver, and similarly 
under section 22 the Receiver can only 
realise the property of the debtor. More- 
over, the extremely short period. 21 days, 
which is allowed for an application under 
section 22, seems to indicate that the Legisla- 
ture did not intend to take away the true 


owner’s ordinary remedy. The mere 
granting of ons form of remedy cannot 
be regarded as taking away another, 


Where a Statute itself creates a substantive 
right, obligation or duty and as it were 
in the same breath provides a special and 
exclusive remedy, that remedy becomes the 
only one available for the purpose. See 
Ajudhia Prasad v. Balmukand (3) and 
Maxwell on the Interpretation of Statutes, 
page 650 et seg. (5th Edition). The In- 
solvency Act lays down that a Receiver’s 
order subject to the result of a suit shall be 
conclusive, nor was it the object of the Act to 
enablé him to seize as the insolvent's property 
belonging to other persons. I hold, there. 
fore, that section 22 of the Act does not 
prevent the appellant from succeeding in 
this suit. According to the facts found by 
‘the Trial Judge and not contested before the 


lower Appellate Court, the right of Tika was 

(1) 20 Ind. Cas. 688; 18° €. W. N. 366; 18 Cr. L. J. 
359. E 

(3) ‘14 Ind. Cas. 593; 27 M. 107; ll dL L. T. 
18 Cr. L. J. 241; (1912) M. W.'N..536. 

(8) 8 A. 354; A. W, N. (1888) 110; 6 Ind, Dec, 
(x. 8) 128, 
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limited to a half share in the southern 

portion of the entire house. The appellant 

has made out à good title to the northern 

half. 

The decree of the lower Appellate 
Court is, therefore, set aside and that of 
the Tria] Judge is restored. 

The defendant-respondent will pay costs 
in all three Courts. 

Appeal allowed. 





PATNA HIGH COURT. 
APPEAL FROM APPELLATE OrDER No. 198 or 
1916. 

December 21, 1916, 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Jwala Prasad. 
RAGHUNANDAN-—DECREE- HOLDER— 
APPELLANT 
versus 
JUGAL KISHORE-—JUpGMENT-DEBTOR 
— RESPONDENT, 

Evecution—Vakalatnama, fresh, whether required 
or each application —Recewer, appointment of—Appli- 
cation by decree-holder for payment of money by 
Receiver, effect of— Limitation Act (IX of 1908), Sch. J, 
Art, 182 (51, 

Where there is already on the file a vakalatnama in 

favour of a Vakil under which he has filed an appli- 
cation for execution of a decree; no fresh vakatatnama 
is needed for a subsequent application. 
. Where a Receiver has been appointed in execution 
proceedings, an application bya transferee of the 
decree praying the Courb io order the Receiver to 
make payments to the applicant is an application to 
the executing Court and operates to save limitation 
within the meaning of Article 182 (5) of the Limita- 
tion ‘Act, 

Appeal against the decision of the Addi- 
tional District Judge,-Manbhum, dated the 
10th April 1916, reversing that of the 
Subordinate Judge, Manbhum, dated the 
20th August 1915, 

Mr, Atul Krishna Ray, for the Appellant, 

Mr, Achalandra Nath Das, forthe Respond- 
ent. 

. JUDGMENT. 

Cuamrer, C. J.— This is an appeal by 
the deoree-holder against an order of 
the Additional Judge of Manbhum, revers. 
ing an order of the Subordinate Judge 
of Manbhum, The Additional Judge has 
dismissed the present application . because 
‘a previous application of June 6th, 1912, 
"which was relied upon for the purpose of 


. tion cannot be 


` 
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saving limitation, was, not signed by .the 
decree-holder or by a Pleader duly authorised 
in that behalf. It is true that that applica- 
tion was not accompanied by a  vakalat- 
nama, but there is already on the file a 
vakalatnama in favour. of the Vakil under 
which an application had been made to 
the Court on April 21st, 1911. If that 
previous application of April 21st, 1911, was 
an application for execution, it is obvious 
that no further vakalatnamz was requir- 
ed. It is said that that previous applica- 
treated as an application 
for execution, because thereby the applicant 
merely informed the Court that he had 
purchased the decree and prayed that the 
Receiver who had been appointed in the 
case should be ordered to make payments 
to him. That application was followed by 
the application of June 6th, 1912, which 
was to the. effect that as the Receiver had 
no money which he could pay to the 
decree-holder, the decree holder wished 
to be allowed to execute the decree. It - 
is said that we should treat the Court 
which appointed the Receiver and the Court 
which was executing the decree as two 
separate Courts, although in point of fact 
the Court which appointed the Receiver was 
the Court exeeuting.the decree. It appears 
that the property was about to be sold 
when the Receiver was appointed. and the 
Receiver was given six months’ time within 
which to pay the sum decreed. When 
subsequently the decree-holder applied to 
the Court that the Receiver should pay 
money to him, his application must be taken 
to have beón made to the Court whioh 
was executing the decree. In my opinion 
there is nothing in the suggestion that 
the previous applications were not applica- 
tions made to the Court executing the 
decree, and I think that the Additional 
Judge was wrong in rejecting the present 
application for execution on the ground 
that the previous application was not one 
presented according to law. I would allow 
this appeal, set aside the order of the 
Additional Judge and restore the order of 
the Subordinate Judge with costs here and 
in the lower Appellate Court. Hearing 
fee in this Court one gold mohur. 
JWALA PRASAD, J.-—1 agree. 


Appeal allowed, 
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LOWER BURMA CHIEF COURT. 
FULL BENCH. 
Civit Reverence No. 3 or 1917. 
May 81, 1917. 

Present:—Mr, Ormond, Offg. Chief Judge, 
Mr. Justice Parlett, Mr. Justice Young 
and Mr. Justice Maung Kin. 
HOW A-— APPLICANT 
, versus 
SIT SHEIN AND ANOTRER— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O, XXXIII, 
vr. 2, 9, 6, T6— Pauper swit— Application not framed 
properly, rejection of, whether bars subsequent appli- 
cation, . 

The rejection of an application to sue asa pauper, 
on the ground that it is not framed and presented in 
the manner prescribed by rules ? and 3 of Order 
XXXIII of the Civil Procedure Code, is not’ a bar 
. under rule 15 toa subsequent application of a like 
nature, in respect of the same right to sue, merely 
because the order of rejection is passed after the 
opposite party has appeared in response to a notice 
issued under rule 6. I: 806, cols. ! & 2; p. 808, col. 1.] 

(Case-law discussed.) : 


Reference made by Ormond and Parlett, JJ., 
to a Full Bench of this Court, under section 
11 of the Lower Burma Courts Act. 

Maung Ba Kya, for the Applicant. 

Mr. Palit, for the Respondents. 


ORDER OF REFERENCE TO A 
"E . FULL BENCH, 

PanLETT, J.—The petitioner filed an 
application on the 28th,of July 1915 for 
-permission to sue the two respondents as 
a pauper. Notice was served upon the 
respondents, who on the "th December 
filed through an Advocate a written state- 
ment setting out, among other things, 
that the application for leave to sue as 
& pauper was not framed according to law. 
The District Judge found that the schedule 
of the property belonging to the applicant 
annexed to her application was not verified, 
nor was it referred to in the application 
itself, which was verified. He, therefore, 
rejected the application under Order XX XIII, 
rule 5 (a), as not being framed in the 
manner prescribed by rule 2. On the 
22nd January 1916 the petitioner Gled 
another application for leave to sue as & 
pauper and notice was issued to the re- 
spondents, who filed a written statement 
pleading, among other things, that the 
refusal of the former application constituted 
a bar to the entertainment of the present 


one; and on the 23rd March 1916 the 
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District Judge so held and dismissed the. 
application under Order, XXXIII, -rule 15.. 
The petitioner now applies for revision of 
the District Judge's order, on the ground 
that the order of rejection under rule 5 
(a) does nct amount to an order of refusal 
under rule 7 so as to constitute a bar 
to the further application under rule 15. 
If this be so, the District Court in refusing 
io consider the second application on 
its merits failed to exercise jurisdiction 
vested in it, and so the matter is open to 
revision. . : 

The District Judge relied upon Kali 
Kumar Sen v. N. N. Burjorjee (1). In that 
ease tke applicant filed a petition for per- 
mission to sue as a pauper, upon which 
notice was issued under Order XXXIII, 
rule 6. Subsequently an amended petition 
was filed adding the names of severa] 
new defendants.to whom notice was also 
issued. The application was rejested by 
the District Judge for want of verification 
in proper form, and revision of that order 
A Bench of this Court decided 
that though the verification might perhaps 
be held to comply substantially with the 
rule, the petitioner was bound to fai] for 
want of a schedule of the property belong- 
ing to the applicant, so there was no 
ground for interference with the District 
Judge's order. It was, however, ‘further 
laid down that that order was clearly 
passed under rule 7 and should have been 
a refusal to allow to sue as a pauper. 
The reason for this view is not stated, 
but it would appear to be that the peti- 
tion was not rejected Zn limine under rule 
5 but after the opposite party had appeared 
in response to a notice issued under rule 
6. Butthe point does not appear to have 
been necessary .for the decision of the 
case nor even to have arisen init, I think 
the same may be said of the remark in 


the judgment that the absence of a schedula 


of the property rendered the applicant 
subject to the prohibition specified in Order 
XXXIII, rule 5 (a). f 

In Narsiah vi — Vithalingam Thinganda 
(2) where an application to sue as a 


. (1) 20 Ind. Cas. 640;,7 L. B. R. 60; 6 Bur. L. T. 
141 i 
(2) 16 Ind. Ces, 88;6 L.B. R. 117;5 Bur, L T, 
1 
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pauper had been rejected for want of a 
proper verification after, as the record 
shows notice, had been issued to the opposite 
party under rule 6,a Bench of thia Court 
expressly refrained from recording an 
opinion as: to whether a subsequent applica- 
tion would be barred under rule 15. 

In Ranchod Moray v. Bezonji Edulji (8) 
an application to sue in forma pauperis 
was rejected as the applicant did not 
wish to proceed with it, and it was held 
that this order amounted to & refusal under 
section 409 and. was a bar to a further 
application under section 413 of the Code of 
1562, corresponding to rules 7 and 15, Order 
XXXIII. It was remarked that an order 
of rejection under section 407, corresponding 
to.rule 5 (a), can only be made on prelimi- 
nary ^ grounds before notice is issued 
and before enquiry is held into the applicant’s 
pauperism, whereas in the case then being 
dealt with such an enquiry had commenced. 

In Atul Chandra Sen v. Peary Mohan (4) a 
second application was held to be barred under 
rule 15, where the former application was os- 
tensibly rejected under rule 2 for failure to 
furnish the particulars required in regard to 
the plaint, but in reality after evidence had 
been taken on both sides and it had been 
found that the applicant had made afalse 
statement as to the property he owned; and 
1 think the dictum that there is no 
distinction between rejection under rule 5 
and an order of refusal under rule 7 was 
intended to apply toacase like that under 
‘consideration where evidence had been given 
on both sides. 

.[t appears to me, therefore, that there 
ig no strong authority for holding that 
when an application to sue as a pauper, 
which isnot framed and presented in the 
manner prescribed by rules 2 and 3, 
is .rejected  cnly after the opposite 
party had appeared in answer to a notice, 
such rejection is an order refusing to allow 
the applicant to sué as a pauper, which 
under rule 15 bars a subsequent applica- 
tion’ On general principles such a view 
would not appear to be right. Rules 4, 
5and 6 imply that it is the Court's duty 
to scrutinize the application fo see whether 
it complies with the conditions laid down 

(3) 20 B. 86; 10 Ind. Dec. (x. s.) 616. 

(4) 88 Jad, Cas, 812;.20 0, W, N, 669. > 
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as to both form. anl substance, and to 
reject it forthwith if it, oti the face, fails to 
satisfy any one of ‘those conditions. The 
applicant can then present another appli- 
cation. If the Court neglects its duty in 
this respect and issues ‘notice upon an 
application which is not in proper form 
and thereafter rejects it on that ground, 
it would be unjust that the applicant should 
be put in a worse’ position by reason 
merely -of the Court having failed to do 
its duty. : 

Turning to the rules themselves, rule 
5 Jays down that an application to sue as 
& pauper must be rejected unless it con. 
forms to each of five conditions, Briefly 
it. must be rejected (a) where it is 
improperly framed and presented, (b) where 
the applicant is not a pauper, (c) where 
he has within two months fraudulently 
disposed of any property in order to be 
able to apply for permission to sue as a 
pauper, (d) where his allegations do not 
show $ cause of action, and (e) where he 
has entered into a champertous agreement 
with reference to the subject-matter of 
the proposed suit, Of those conditions it 
would be obvious on the face of the appli- 
cation whether (a) and usually whether 
(d) was fulfilled or not. The decision as 
to the others could only be arrived at 
ou enquiry and after taking evidence, So 
if (a) and on the face ofit (d) are com- 
plied with, a notice should issue under rule 
6. When the opposite party appears, the 
conditions (b) to (e) may be gone into, 
but if the Court has done its duty no 
question as to (a) ought to arise at this 
stage, and the decision to which the Court 
is required to come under rule 7 should 
on the face of it have no reference to 
elause (a) of rule 5. Clause (2) of rule 
7 runs: "Tbe Court sball also hear any 
argument which the parties may desire to 
offer on the question whether, on: the face 
of the application and of the evidence 
(if any) taken by the Court as herein 
provided, the applicant is oris not subject 
to any of the prohibitions specified in 
rule 5.” The language is somewhat unusual, 
but the word prohibition appears to.mie to 
refer to some statusof the applicant or to 
some conduct on his part -whioh dis- 
qualifies him from being allowed to sue as 
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& pauper, and not to any formal defect 
in his application. The fact that he is 
not a pauper disqualifies him, so would a 
fraudulent disposal of his property or an 
agreement,such as are referred to in clauses 
{c) and (e), and there three  disquali- 
fications are clearly prohibitions. Usually 
I think failure to showa cause of action 
would not be, but however that may be, 
I am’ clearly of opinion that a merely 
formal ‘defect’ in, the frame of the áppli- 
cation, cannot be. said ‘to ‘render the appli- 
eant subject tó a prohibition. 

‘It is significant that section 405 of the 
Code of 1882 required the application to 
be rejected if not framed and presented in 
the prescribed manner, thus corresponding 
to clause (a) of rule 5, while section 
407 enjoined rejection for the reasons now 
appearing 'in clauses (b) to (e) of rule 
5, and secetion 409, corresponding to rule 
7, provided for the application being allowed 
or refused after considering whether the 
applicant was or was not subject to any 
of the prohibitions specified in section 407, 
It is olear, therefore, that under the old 
Code a formal defect in the application 
was not regarded as a prohibition to which 
the applicant was subject, and I cannot 
see that it becomes one merely because 
all the grounds on which the application 
must be rejected are now grouped together in 
one rule. From all points of view it appears 
to me that the: District Court's order of 
7th of December 1915 in the present case 
should not have been held a bar to the 
application of 20th January 1916. 

I think the question should be further 

considered whether the rejection of an 
application to sueas a pauper, because 
it is not framed and  preaented in the 
manner prescribed by rules 2 and 3 of 
Order X XXIII, is a bar under rule 15 to a 
subsequent application of a like naturein 
respect of the same right to sue, merely 
because the order of rejection is passed 
after the opposite party has appeared in 
response to a notice issued under rule 6. 
. Ormond, J.—I agree that the question 
suggested should be referred to a Full 
Bench in view of the decision in Kali Kumar 
Sen v. N. N. Burjoriee (1). 

. OPINION OF THE FULL BENCH. 

' Quuoxo, Orra. O., J, —The question we haye 
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todetermine is whether the rejection of an 
application to sue as & pauper, because it is 
not framed and presented in the manner 
prescribed by rules 2 and 3 of Order XXXIII, 
is a bar under rule 15 to a snbseqnent 
application of a like nature in respect of 
the same right to sue; such order of 
rejection having been passed after the 
opposite party has appeared under notice 
issued under rule 6, 

It. is contended for the appellant ‘that 
under the rules an order of rejection and 
an order of refusal are in effect the same 
and amonnt to a final dismissal of the 
pauper application; and that the word 
“prohibitions” in rule 7 ineludes clause (a) 
of rule 5. 

If this contention is correct, a pauper 
who through ignorance presenta his appli- 
cation through a Pleader is altogether 
debarred from having his application 
heard. 

Rule 15 implies that if the application 
has been rejected, such rejection would 
not of itself be a bar to the subsequent 
presentation of the application, 

Rules 4 and 5 show that it is the duty 
of the Court, when the application is pre- 
sented, to see that it is in proper form 
and duly presented. The Court need not 
at that stage examine the applicant and 
consider the merits. But if may do so; 
and if it does and is satisfied upon the 
admissions made by the applicant that he 
is not a pauper; acsording to rule 5 the 
application must be rejected and no notice 
can issue under rule 6, But if the Court, 
without going into the merits, issues notice 
under rule 6 and then finds that the 
applicant is not pauper; according to 
rule 7 the application must be refused. 
1t is clear that such order of rejection 
under rule 5 must have the same effect as the 
order of refusal under Order VIland that 
it operates as a final dismissal of the 
application: for both orders are made upon 
the finding that the applicant is not a 
pauper. It is unreasonable to suppose 
that the Legislature intended that when the 
Court has come to a finding that the 
applicant is not a pauper, the application 
should not be finally dismissed: or to 
suppose that a finding based upon the admis- 


sions of the applicant was intended to be 


t 


a, 
866 
, SOWA 9. SIT SHEIN. 


of less effect than a finding based upon 
the evidence of the opposite party. 

In my opinion an order*of rejection 
under rule 5, which is based upon a find- 
ing’ that the applicant is subject to any 
of the prohibitions referred to in rule 7, 
must, by necessary implication, have the 
effect of a final refusal of the application. 

The question then is: does the word “pro- 
hibitions” in rule 7 include olanse (a) of 
rule 5? The word appearg,in the correspond- 
ing section of the Code ‘of 1882, section 409, 


and if in rule 7 it is used in the same 
sense as in the old section 409, it would 
not include clause (a) of rule 5. Again, 


elause (a) of rule 5 refers to irregularities 
in the framing and presentation of the 
application; and I do not think such a 
elanse could be said to contain a 
prohibition in the ordinary sense of the 
word. 

., In my opinion clause (a) of rule 5 is 
shot one of the prohibitions referred to in 
‘yale 7; and an order of rejection under 
rule 5, on the ground that the applicant 
-has not complied with the provisions of 
elause (a), does not operate as a bar to a sub- 
“sequent presentation of the application in 
}proper form. 


“phe Jast clause of rule 7, “The Court 
Shall then either allow or refuse to allow 
“the ‘applicant to sue as a pauper,” does 
“not mean that if the application should 
"Have been rejected under clause (a) of 
: idle 5, it is too late for the Court to do 
do after notice has issued to the opposite 
i party. That clause merely states what order 
"is to be made when the Court has decided 
“whether the applicant ig or is not subject 
tó- any of the’ prohibitions; and it has an 
"&pplicability to the question of an order of 
. “rejection under clause (a) of rule 5. 


-hi 


|g. In. my opinion an order of rejection 
. ander clause (a) of rule 5 can be made 
. after a notice has been issued under rule 
0... 

. [For the abové reasons I would answer the 
. iquestion referred in the negative. 


' -Rules 5, 7 and 15 are no doubt ambiguous. 
1 think the ambiguity arises from the word 

“reject” appearing in section 407 of the old 
Code, which must be a mistake for the 
word “refuse”.—section 408 begins: “If the 
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Court sees no reason to refuse the application 
on ariy of thegrounds stated in section 407 —" 
and that mistake has been overlooked when 
these rules were framed. 


PanLETT, J. —I set out my views fully in the 
order of reference and none of the arguments 
adduced at the hearing have led me to modify 
theminanyrespest. Briefly, they are as follows. 
The enactment of rule 15 of Order XXXIII 
shows Clearly that every unsuccessful applica- 
tion for leave to sue as a pauper is nof 
necessarily abar to a subsequent. similar ' 
application. An application which has been 
refused under rule 7 (3) is such a bar. An 
application is refused under that rule when 
the applicant is subject to one or more of 
the prohibitions specified inrule 5. In my 
opinion the failure to frame and present the 
applieation in the matter preseribed by rules 
2 and 3 is not one of those prohibitions, and 
is not a ground for an order of refusal under 
rule 7 (3). The appropriate order, whenever 
such failure comes to the notice of the Court, 15 
one rejecting the application, and an order of 
rejection on such grounds is not a bar under 
rule 15 to a subsequent applieátion. The 
question, whether an order of rejection passed 
under rule 5 on other grounds may be such 
a bar is not referred or argued, and I express 
no opinion upon it. The question referred I 
would answer in the negative. 


Young, J.— The question referred to is,‘ 
whether the rejection of an application 
to sue as a pauper, because it is not 
framed and presented in the menner pres- 
eribed by rules 2 and 3 of Order XXXII, ig 
a bar under rule 15 to a subsequent 
application of a like nature in respect of 
the same right to sue, merely because the 
order of rejection is passed after the 
opposite party has Alpen in response 
to & notice issued under rule 6. 


Order XXXIII, rule 15, is quite plain and 
enacts as follows. An order refusing to 
allow the applicant to sue as a pauper 
shall be a bar to any subsequent appli- 
cation of the ‘like nature by him in 
respect of the same right to sue. It goes 
on ‘to provide that in such a case the 
applicant may still sue in the ordinary way. 
The words “an order refusing to allow an 
applicant to sue as a pauper” throw us 
back on to rule 7, and we see that“ for 
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the same defects (set out in rule 5) the Court 
is bound either to reject an application 
for leave to sue as a pauper or to refuse 
to allow & person so to sue. Which order 
is to be ‘passed depends on the time and 
method of detection (rule 6). If the 
Court detects the defect unaided, it passes 
an order of rejection under rule 5, if it 
fails to do so and it is pointed out by 
the opposite side, an order of refusal under 
rule 7 is the necessary consequence. 

In ordinary language rejection and refusal 
are practically synonymous; but the Legis- 
lature does not lightly use different words 
in the same sense in the same Act: an 
order of rejection and an order of refusal 
are clearly different orders, verbally at 
any rate, and when we see that under 
rule 15 the bar to making a second appli- 
cation is confined to an order of refusal, 
oneis inclined to doubt whether the same 
eonsequence follows an order of rejection. 

The rest of theCode, I think, confirms 
these doubts. Section 141 enacts that the 
‘procedure provided for suits shall be 
follawed in all proceedings in a Court of 
civil jurisdiction and Order VII, rule 13, 
provides that when a plaint is rejected 
another may be brought. 

Auapplieation for leave to sue is clearly 
not an application in a suit, it is equally 
clearly a proceeding in a Court of civil 
jurisdiction, and the result, in my opinion, 
is that the word rejection is not only 
differedf from the word refusal but each 
has different results attached to it by 
‘the Legislature. : 

In other words, an order of ‘ejection 
under rule 5 does not prevent, but an 
order of refusal under rule 7 does prevent, 
& similar application . of the like nature 
by the same person in respect of the same 
right. f 
" Tt is a curious result, making as it does 
the consequence depend not upon the nature 
ofthe fault but upon the time and method 
of its detection. It is, however, a con- 
struction whish, so far as rule 5 is concerned, 
is in favour of the subject and in my 
opinion it is the true construction. 

This, however, is a case under rule 7. 
The applicant has committed a purely 
formal mistake, which unfortunately was 
not detected by the Court under rule 9 
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but under rule 7, and the question is 
whether wecan see our way to allow him 
to correct this formal error in a@ subsequent 
application. 

' Rule 7 is very clear and gives the 
Court no option but to pass an order of 
refusal. Rule 15 is equally olear as to 
the result that follows. The only method 
by which we can give relief lies, sn far 
as I can see,in clauses 2 and 3 of rule 


7, which direct that the Court shall see 
whether the applicant is subject to any 
of the prohibitions spesified in rule 5; 


if he is the Court is bound to refuse the 


application. It cannot reject it, Rule 5 
deals with the circumstances and causes 
for which a Court is to reject an appli- 


eation. They are five in number and are 
briefly speaking as follows: — 

1l. Where the application is not properly 
framed and presented. 

2. Where the applicaut is not a pauper. 


3. Where his application is a fran- 
dulent. 

4, Where it does not diselose right 
to sue. 


5. Where it is ehampertous. 

So far as I can see these are all pro- 
hibitions: the applicant is prohibited from 
applying in a wrong manner—he is also 
prohibited from applying if he is not a 
pauper, or if he has been fraudulent or 
champertous: or if his application shows 
he has no. right to sus. They are all 
prohibitions the results of which differ 
according to the method and time of detection 
of the errors committed. 

Under the former Code the first ground 
was treated separately and an applicant who 
made these trivial formal errors only had his 
application rejected. 

The Legislature, however, deliberately 
removed these formal errors from the 
special section and incorporated them in 
rale 5. 

Whether it intended the result that in 
my opinion follows may perhaps be doubted, 
but it is nob for a Court to speculate 
on what the Legislature intendud, but to 
construe what it has enacted. 

In my opinion an applicant is as much 
prohibited from presenting in a wrong 
manner as he is from presenting it frau. 


d ulently, 
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I should have expected the Legislature - 


to bave provided different resulte, buf the 
Legislature have chosen. fo énact otherwise 
in plain and unmistakeable language and 
I, see no room for interference, I would, 
therefore, answer the question referred in 
the affirmative—the Courts can, however, in 
future mitigate the results of the commission. 
of those formal defects by rejecting in 
euch cases the. ‘applications ‘ander rule 5 
of “their own motion ‘and should, therefore, 
pursue the applications carefully. i 

“Matna Ku, J.—Iu "my jadgnient the 
answer to the question referred should be 
in the negative. I do not think that the 
failure to frame and present an application 
to sue in forma pauperis in the manner 
prescribed by | ‘rules 2 and 3i is a prohibition 
within the meaning of the word “prohibitions” 
ag. used i in rule 7. 

"Reference answered tn the negative, 





“PATNA HIGH COURT. 

Appeattrrom APPELLATE DEOREE No. 1913 

pu or 1915, 
June 80, 1917. 
{Present:—Mr. Justice Rce and 
' Mr. Justice Jwala Prasad. - 
> Raj Kumar Thakur RANJIT 
NARAYAN SINGH—Deranpant No, 1— 
APPELLANT 
versus ` 
MOTILAL MARWARI AND ANOTHER— 
PrAIiNTIFFS— RESPONDENTS. , 

Landlord and tenant—Mokarrari —tenwre— Lease, 
construction of —Sub-soil rights, grant of. 

Where a proprietor under a lease parts only with 
the right to bring the land -under - cultivation, and 
settle tenants thereon from generation to generation, 
he retains the sub-soilrights in the land inasmuch 
as they are not expressly parted with. 

Appeal against the decision of the Ad- 
ditional District Judge, Manbhum-Sambal- 
pur, dated the 27th May 1915, affirming 
that of the Additional Subordinate Judge, 
Purulia, dated the 22nd August 1915. 

Mr, Hasan Imam (with him Mr. Atul 
Krishna Ray), for the Appellant. 

Mr. Pugh (with him Mr. Sishir Kumar 
Mitra), for the Respondent. 


JUDGMENT.—The plaintiffs in this 
case sued for and obtained in both 
lower Courts a declaration that they 


are. entitled to surface and sub-soil rights 
in land : granted’ to their vendor in 
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1572. in -^mokarrar? , tenure. It- is now. 
admitted that they are entitled to posses- 


sion of the surface rights. The only 
question for deeision is whether they 
are entitled to the sub-soil rights. 

The terms of the lease are :— 

“On release of our rights you have, 
become entitled from this day to the 
mokarrart rights, with power of gift 
and sale, and after making the land 


ready by levelling, eto. you will from 
generation to | generation enjoy it in peace 
through tenants or by your own “culfiya- 
tion.” 

"We and our heirs will 
any claim to the lands.” 

With one exception [Megh Lal Pandey v. 
Raj Kumar Thakur (1)], the cases quoted 
to us are cases .in which the grant 
has been lost. In this case among the 


never make 


considerations applied by Mookerjee, Ja 
were ;—. A 
1. That the lease was a lease of a 


whole village, 
2. That there was an express grant of 
all rights. 
There are no 
the case before us. 


such considerations in 


It is clear from Kumar Hari Narayan Singh \ 


v. Sriram Chakravart (2) and Raja Durga 
Prasad Singh v. Braja Nath Bose (3) that the 
zemindar is held to retain the sub- 
soil 'rights unless he expressly parts with 
them, 

In the case before us the proprietor 
has parted only with the right to bring 
the land under cultivation, 
tenants thereon, 

The appeal must be decreed 
A decree wil be made deolaring that 
the plaintiff is entitled to the surface 
rights in the land covered by the lease, 
and tobe restored to possession thereof. 
His olaim to the sub-soil rights will be 
declared dismissed. Each side will bear 
its own costs throughout. : 


Appeal allowed in p rt. 


(1) 84 C. 358; 5 C. L. J. 208; 11 ©. W, N. 527. i 
(2) 6 Ind. Cas. 785; 87 C. 723; 14 0. W. N. 746; 11 
C. L, J. 663; 7 A. L.J. 688; 8 M. L. T. 61; 12 Bom. L. 
R. 495; 20 M. L. J. 569; 37 I. A. 136 (P. C.). 
. (8) 15 Ind. Cas 219; 89 C. 696; 16 ©. W. N. 482; 
(1912) M. W. N. 425; 1i M. L, T 837: 9 A. L. J. 462; 
DAS 461,114 Bom. L. R. 445; 23 M. L. J. 26;. 89 


in part, 


and settle.. 
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LOWER BURMA. CHIEF COURT. 
First Civin APPEAL No. 58 or 1914, 
July 12, 1917. 

Present; —Mr. Ormond, Offg. Chief Judge, 
eand Mr. Justice Parlett. 

MAUNG PO KA AND ANOTHER— APPELLANTS 
versus 
MA KU, BY HER DULY CONSTITUTED AGENT AND, 

..., Attorney MAUNG HMYA— 

i RESPONDENT. 

Limitation Act.(IX of 1908), 5 9, Sch. I, Art. 128— 
Buddhist Law, Burmese—Orasa- child, claim of—Limi- 
tation, commencement: of — Disability, subsequent, effect 
ef. 

Where once time has begun to run against a 
party, thé subsequené minority of his heirs who 
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might succeed him will not affect the question. [p. 
811, col. 1.] > 
The claim of an orasa child to a one-fourth share 


is governed by Article 128 of Schedule I of the 
Limitation Act. [p. 809, col. 2; p. 810, col. 2.] 


Mr. Giles, for the Appellants, 

. Mr. Lentaigne, for the Respondent. 

'JUDGMENT.—This suit was instituted 
on the 27th September 19183 fora declara. 
lion as to the ownership of certain lands and 
fór possession and mesne profits. 

The plaintiff, Ma Ku, who was 78 years of 
age when she gave her evidence in this case, 
married U Tet Kha who died in 1899-1900. 
They had no natural children but adopied 
Ma YeGe, who died in 1903.04. The lst 
defendant Mg. Po Kha married Ma Ye Gein 
1888-89; and the 2nd defendant Mg. Shwe 
Ba is their adopted son. These persons all 
lived together at Thantaga and in 1904 Ma 
Ku and Po Kha removed to Ohne, where 
they lived together until disputes arose in 
1913. ,Ma Kus case is that in November 
1912 she learned that Po Kha had got his 
name on the registers in -connection with 
these lands. On the 5th January 1912, Ma 
“Ku removed her safe from the house at Ohne 
after breaking open the room of which each 
‘party had a key. On the 25th January 1913 
Po Kha instituted criminal proceedings for 
theft against Ma Ku in respect of the safe 
and its contents. Of the lands claimed by 
Ma Ku those that were acquired during the 
lifetime of her hubsand are inoluded in 
schedule A of the plaint and comprise 27 
items. The lands acquired after Tet Kha's 
death are in 
comprise 5 items, Schedule D specifies the 
‘lands of which the defendant is still in posses- 
sion, The District Judge has found that the 


schedule B of the plaint and: 
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lands A 8, 9,22 and 27, and B 5and B6 
the house and granaries bnt not the site 
thereof are Po Kha's property, and he has 
given a decree to the plaintiff in reapeot of 
the rest. Both sides have appealed. 

Mr. Giles for Po Kha complains that the 
District Judge has cast the onus on him of 
showing that he was the owner of the pro- 
perties which he claims as his, when it is 
admitted that he is in possession. Po Kha 
admittedly was the manager of the old couple 
and of Ma Ku after her husband's death, 
ever since he married Ma Ye Ge in 1888.89, 
and he admits that since the death of Ma Ye 
Ge he has paid over the rents of all the lands 
insuit to Ma Ku. It is urged that Ma Ku 
had the control of these funds on behalf of 
the family jointly; but there is nothing to 
support that, and it would be for Po Kha 
to prove that he wasin possession not as 
manager but as owner, The fact of Ma Ku 
receiving the rents would in itself be sufficient 
to cast the onus on Po Kha, 

Po Kha’s case is that about 10 years 
before suit Ma Ku agreed with him that 
they should both pool all their Jands and 
put them in the names of herself (Ma Ku), 
Po Kha ard Po Kha’s adopted son, Shwe 
Ba, and that they should hold those 
lands as joint owners. His case is that that 
pooling was effected by pyatpaings on the 
19th December 1904. If the pooling ar- 
rangement is not upheld, then Po Kha 
claims to have his own lands returned to 
hin, 2.e., Ad, 8,9, 15, 16, 22, 26 and 27 and 
B3. And he claims B5 and E6 as his though 
not pooled. He further contends in the 
alternative that he with Shwe Ba as heir 
of Ma Ye Ge are entitled toa jth share of 
the joint property of the old couple, inas» 
much as Ma Ye Ge was the orasa child 
and entitled to a 1th share which descended 
to them. 

First as to the items claimed by Po Kha 
a8 his before the pooling, 

[After discussing the evidence their Lord. 
ships continued:— |, 

We find that Po Kha has not made out 
his title to any of the lands as purchaser. 

We came now to the pooling arrange- 
ments.—1f Po Kha was not the purchaser of 
the above lands there could have been no 
pooling; but apart from that the facts. shew 
that there could not have bcen this pooling 
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arrangement. Ma Ku's case is that she did 
not know that Po Kha's name appeared in 
the register in connection with any of these 
lands. She kept the tax receipts, eto, and 
although illiterate it seems incredible. She, 
therefore, gives no explanation for Po ‘Kha 
and’ Shwe Ba’s names appearing in the 


register. But ‘she denies any agreement 
to merge their property or to make it 
joint. 


: Po Kha’s case is that his and Ma Ku's 
‘properties were merged and became the 
joint property of both, from ‘the 19th Decem- 
ber 1904. But in his evidence he says:— 
“Ma Ku said ‘Don’t leave me,’ and proposed 
to put all the property, hers and mine, in our 
joint names and to make me her heir on 
her death”, and “Ma Ku said the lands 
will be yours; what is in my name is in 
yours”. This would show that there was 
no intention of giving Po-Kha a present 
interest in Ma Kus lands. And in the 
criminal case Po Kha said he claimed the 
lands as his joint property as he worked 
them jointly with Ma Ku: that it was 
agreed between him and Ma Ku that all 
ihe lands were to be put into 3 names and 
thus if he survived her, he and Shwe Ba 
‘were to get all the lands: that his and 
^Shwe Ba’s names were added after the 
“death of Ma Ye Ge as they were the heirs 
` ot Ma Ye Ge. 
apne: revenue registers do not support 
T fooling arrangement. 
baa py Kha’s case is that the arrangement 
MC carried out by pyatpaings, all of which 
P “were signed on 19th December 1904 at the 
“game time. He only produces 3 pyatpaings 
(Exhibits 5,6 and 7) out of 31. None of 
these -3 pyatpaings have any reference to 
such an arrangement:—But one cf them (Ex- 
hibit 5) says: " Husband being dead, the land 
may be assessed in the’ names of son Po 
Kha, grandson Shwe Ba and mother Ma Ku”, 
which does not indicate a transfer of any 
present interest in the land by Ma Ku to 
her son-in-law and grandson, but an in- 
timation by Ma Ku that application for 
payment of revenue may be made to Po 
“Kha, her son-in law (who was her manager), 
or to Shwe Ba her grandson (who was her 
prospective heir). And this would indicate 
that in other cases also where Po Kha’s 


name was added in the registers at or 
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about this time, it was done partly perhaps 
in order to idevtify Ma Ku but principally 
to show that applications for payment of 
revenue might be made to him, he bèing 
her manager. Then all 3 names should 
appear in Register I for 1904 05 in'ocon- 
formity with the 31 pyatnaings; but in 11 
cases Shwe Ba’s name does not appear. 
In the register the 3 names appear only 
in connection with lands Al to A? A5 
and A6, and Al5 to 25 and Bl to 4, de, ` 
20 plots—5 plots AlO to 14 are still in 
Ma Ku’s name alone—3 plots Ad, 2€ and 
#7 are still in the names of Po- Kha and 
Ma Ye Ge—A7 is inthe names of Ma Ku 
and son Po.Kha— AS and 9 in 1905.06 were 
put into the name of Ma Ku alone “at 
the request of Ma Ku, Po Kha and Shwe 
Ba" by the pyatpaing. Exhibit C, which is 
signed by Po. Kha and apparently also by 
Shwe Ba; and then next year these lands 
appear in the names ‘of Ma Ku and Po 
Kha. The pyatpaing Exhibit C is altogether 
inconsistent with a pooling arrangement 
made in December 1904. And Po Kha’s 
reason for not pooling the house and granary 
is thatthe house was built before the 
clubbing or pooling began. 

We find that Po Kha’s case as to tha 
pooling is not made ont. E 

Now as to the claim of Po Kha and 
Shwe Ba that they, as heirs of Ma Ye Ge, 
are entitled to her ith share as orasa 
child in the joint property of Tet Kha 
and Ma Ku. The claim that Ma Ye Ge 
was entitled to a ith share as the orasa 
child, was not put forward until this appeal. 
Mr. Giles contends that an adopted child 
ean be the orasa child, and he cites the 
case of Maung Sa So v. Mé Han (1) as an 
authority for that proposition. And he 
contends that the effect of the recent decision 
ofthe Privy Council in Maung Tun Tha v. Ma 
Thit (2) is to show that anorasa’s 1th share 
is a vested interest which would descend 
to his heirs. It is unnecessary to go into 
these points in this case, because the claim 
of Ma Ye Ge to a ith share as the orasa 
child would be barred by limitation. Under 
the above Privy Council decision, the claim 


(1) U. B. R. (1892-1896) Vol. II, 171. 

(2) 88 Ind. Cas, 809; 15. A. L. J. 96; 82 M. L. J. 71; 
21 M. L. T. 97; 21 0. W. N. 527; 19 Bom. L. R. 294; 
44 C, 379; 26 C. L. J, 169,9 L. B. R. 66 (P. C). 
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ds governed by Article 123 of the Limita- 
tion Act and becomes barred after 12 years 
from the death of Tet Kha, who died 
before April 1900. Shwe Ba was a minor 
until 1912: ‘but his minority does not 
affect the question, because time had be- 
gun to run in the lifetime of Ma Ye Ge 
‘who died in 1903-04—section,. 9 of the 
Limitation Act, Mr. Giles. . pontends that 
Po Kha since the death of, Tet Kha must 
be deemed to have been in possession on 
behalt of the rightful owners, including aa 
to ith share Ma Ye Ge and after death— 
ker heirs. But. the facts show that Ma Ye 
Ge was never in possession through Po 
Kha of an undivided ith share. No such 
claim was sver asserted; and though Po 
Kha says that before Ma Ye Ge’s, death 
he “looked after the funds’; he must mean 
that he looked after the funds on behalf 
of Ma Ku: for in the same sentence he says: 
“After Ma Ye Ge's death, I had to hand 
over to Ma Ku all moneys realized from 
these suit lands and she locked them in 
her own box.” * Ma Ku says she gave Po 
Kha 600 baskets of paddy a year during 
his marriage with Ma Pu his second wife, 
and before that gave him money occasion- 
ally. Po Kha says he received Rs. 1,000 
a year from Tet Kha for 4 years and then 
600 baskets of paddy until Ma Ye Ge’s 
death and not after that; and he got 400 
to 600 baskets of paddy from his mother’s 
land, which is no part of the subject-matter 
of this suit. This would shew that what 
he received from Ma Ku was by way of 
remuneration for his services as manager; 
and that Ma Ku was in possession of the 
rents and profits on her own behalf. There 
ean be no doubt that Ma Ku has been 
in pcssession of the lands in suit through 
Po Kha, as manager on her behalf, since 
the death of Tet Kha. 

The appeal of Ma Ku is allowed; the 
appeal of Po Kha and Shwe Ba is dismissed 


and the plaintiff's olaim will be decreed with 


costs in both Courts. 
: Appeal dismissed. 
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PATNA HIGH COURT. 
APPEAL FROM ÁPP&LLATE OnpER No. 70 
. oF 1916. 
i July 27, 1916. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin 


“MAHESH RAM TEWARI—DEGREE-HOLDER 


— APPELLANT 
versus : 
Musammat LAOHHAN KUER—J UDQMENT: 
DEBTOR— RESPONDENT. 

Limitation Act (IX of 1908), s. 16— Eaecution— 
Limitation—Injunction staying execution, continuance 
of. 

During the pendency of an execution proceeding 
the judgment-debtor obtained an order that pending 
the hearing of an application by him to set aside the 
decree passed against him further execution of the 
decree should be stayed. His application was dis- 
missed. He then applied for a review of the order 
passed on his application. After the disposal of 
the application for review the decree-holder applied 
. for the execution of the decree: 

Held, that he was not entitled to deduct the time 
spent by the judgment-debtor in obtaining a review 
of the order passed on the application to set aside 
the decree, inasmuch as no order staying execution 
during the pendency of the review application had 
been made, . 

Appeal from a decision of the Judicial 
Commissioner, Chota Nagpur, dated 1£th 
December 1915. 2s 

Babu Roy Guru Sharan Prasad, for the 
Appellant. 

Messrs. Atul Krishna Royand Jamini Mohan 
Mukerji, for the Respondent. 


JUDGMENT.— The appellant’s first appli- 
cation for exeoution was presented on 
August 4th, 1911, and was struck off on 
February 21st, 1912, because the judgment- 
debtor had applied to the Court to set aside 
the decree which had been passed er parte 
againsí him and had obtained an order 
that pending the hearing of that application 
further execution of the decree should be 


_stayed. The present application for execu- 


tion was presented on May 12th, 1915, 
more than three years after the first appli. 
cation was struck off. The appellant seeks 
to deduct the time spent by the judgment- 
debtor in applying for a review of the order 
passed on the judgment-debtor’s application 
to have the ez parte decree set aside. It 
appears, however, that on the application for 
review.no order was made staying further 
execution. There was nothing to prevent 
decree-holder from prosecuting the 
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execution of the decree during thetime that 
the judgment-debtor’s-application for review 
was pending. We must, therefore, hold that he 
is not entitled to deduct that time. The resnlt 
is that the present application is barred by 


limitation and the orders of the, Courts 
below are correct. This appeal is dismissed 
with costs. Hearing fee one gold mohur, 


Appeal dismissed. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
' Sgcoxp Civit, Appoat No. 510 or 1914. 
August 28 1917.. 
* Present: — Mr. Lindsay, J. ©., and 
Pandit Kanhaiya Lal, A. J. C. 
HARDWAR-—DzrzNpawT No. 1— ` 
- . APPELLANT = 
: a eh versus Pies I Wee 
' RAM MILAN AND ANOTRER—PLAINTIFFS, 
AND RAM SAGAR AND ANOTHER— 
DEFENDANTS— HESPONDENTS, 
Hindu Law—Joint family—UÜo-heirs —Property in. 
herited from collaterals, nature of. : 
' Property inherited from collateral relations by 
brothers living as members of a joint family is held by 
them as tenants-in-common and not as joint tenants, 
and it does not descend to co-heirs with the incident of 
survivorship attached toit. [p.814, cols. 1 & 2] . 
Appeal against the decree of the District 
Judge, Gonda, dated the 23rd Ostober 
1914, upholding that of the Subordinate 
Judge, Gonda, dated the Ist June 1914. 
Babu Bisheshicar Noth Srivastuva, for the 


Appellants. . : 
The Hon’blé Pandit Gokaran Nath Misra, for 


the Respondents. 
JUDGMENT. 

Linpsay, J. C,— This case has already been 
before a' Bench of this Court, and on the 
15th of November last an order of remand 
was passed diresting the Judge to return 
a certain finding of fact which has now 
to be considered. There are really two 
questions in tbe case left for decision, one 
being a question of law and the other of 
fact. To deal frat with the question of 
law. The facts have been set ont in the 
judgment of the Banch above refarred to; 
but it will be as wellto resapitulite thea 
shortly fur the purpose of defining th» 
point of law which we bave now to deal 


with, The snis was broag it by Ram Milan 
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and Ram Bhagat for tbe purpose of re» 
covering possession of certain zemindard 
property which had been disposed of by 
of May 1908 by the 
second defendant Ram Sagar. . Ram Sagar 
is the uncle of these two plaintiffs. The 
property with which we are concerned 
formed part of the estate of one Tejai, from 
whom Ram Sagar: and tbe two plaintiffs 
are descended. Ram Ruch the father of 
the. two plaintiffs and. Ram Sagar’ were 
the great-grandsons of. Tejai, : It is admit- 
ted that Ram Ruoh and his brother, Ram 
Sagar became possessed ofa certain portion 
of the family estate in the right of their 
father Balli. It is also an admitted fact 
that after the death of Balli certain other 
shares of the estate, which had once be- 
longed to Tejai, came to the two brothers 
Ram Ruch and Ram Sagar by inheritance 
from collateral relations, The case for the 
plaintiffs is that the entire property in 
Ram Roch and Ram Sagar 
was joint family property to which the. 
incident of survivorship attached. It is ad. 
mitted that Ram Ruch and Ram Sagar were 
members .of a joint Hindu family. On the 
contrary thei case for the principal defend. 
ant Hardwar, the man in whose favour 
the transfer was made, is now that the 
property which came to the two brothers by 
collateral inheritance was nob held by them 
as joint family property with the benefit of 
survivorship. The Courts below held that 
the property was joint family property and 
they decided the case on this footing, The 
Court of First Instance gave the plaintiffs a 
decree for possession subject to their paying a 
sum of Rs. 990.8 0 to the’ first defendant. 
This decision was “upheld in appeal by 
the lower Appellate Court. The question 
which we have to decide is whether pro. 
perty which is inherited from collateral 
relations by two brothers who are living 
as members of a joint Hinda family, is 
held by them as joint co:pareenary pro- 
perty or whether they hold in defined 
shares as tenants-in-common. This question 
was referred for decision to a Bansh in 
consequence of the ruling of their Lordships 
of the Privy Council in Veukayyamma Garu 
v. Venkataramanyyamma Bahadur Garu (1). 
(1) 25 M. 673,291. A. 156: 7 C. W.N. 1512 M. L, 
J. 293; 4 Bom. L. R. 85/5; 8 Sw. P. O, J. 286 (P, C.), 
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The interpretation of this judgment of 
their Lordships has been a matter ‘of 
considerable discussion, The only case of this 
Court in which the matter has been raised is 
one repofted as Suraj Bakhsh v. Sukhdei (2). 
There the two learned Judges differed as 
to the proper interpretation to be put upon 
the Privy Council ruling in question. Mr. 
Stnart, after a close examination of all 
the authorities, came to the conclusion 
that their Lordships in the case just men- 
tioned had laid down the proposition that 
the term “ancestral property” in Hindu 
Law was tobe taken as meaning the same as 
“inherited property” and consequently that all 
‘property, whether it descends as obstructed 


or  unobsirueted heritage, is held .by 
the takers as joint family property to 
-which the incident of survivorship is 


annexed. Pandit Kanhaiya Lal was of a 
different opinion. He held, that their Lord- 


ships did not intend in the judgment 
in question to lay down any such broad 
proposition as was deduced from it by 


Mr. Stuart. He thonght that the effect of 
the judgment should be confined to the 
point which was actually decided, namely, 
that two brothers who were living as 
members of a joint Hindu family, and who 
inherited their maternal grandfather’s 
property after the decease of their mother, 
held the property as joint family property 
-whieh on the death of one of them would 
pass by sürvivorship to the other. The 
.point has been  exhaustively discussed in 
the judgment of both the learned Judges 


&ud it is hardly possible for me to say 
;anything more on the subject. I agree 
with the opinion of Pandit Kanhaiya Lal 


and hold that the broad principle which 
found favour with Mr. Stuart cannot be de- 
duced from the judgment of their Lordships in 
Venkayyamma Garu v. Venkataramar.ayyamma 
Bahadur Garu (1). The scope of this judg- 
ment was discussed at great length in a 
Full Bench decision of the Madras High Court 
to be found in Karuppai Nachiur v. Sankara- 
narayanan Chetty (3). I agree with what was 
said by their Lordships of the Madras Court 
vat page 305 of tha raport, namely, that 

"Te would be ravolationary to hold thatall 


^ (2) 32 Ind. Cas. 231; 20. D, J. 502, 
r: (8) 27 W. 800; 13 Mile J. 896 ~ 
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property which comes tc two or more 
persons who happened to be members 


of an undivided family is taken by them 
with benefit of survivorship, and there is 
no warrant whatever in the Mistakshara 
for such a general proposition.” Indeed [ 
am disposed to go further than this and 
say that such a proposition of law is 
plainly against what is laid down in the 
Mitakshara (cf. Chapter II, section 4, 
paragraphs 7, 8 and 9). The view of the 
Madras Court taken in the Full Bendh 
ease just referred to has beem followed in 
another Madras case: — Gurumurthi Reddi 
v. Gurammal (4). It has also been 
followed in Bombay [cf. imannacharyan 
Balacharya (5)] and in Calcutta = [ef. 
Harihar Pershad v. Bholt Pershad  (6)]. 
I agree with my learned colleague 
‘Pandit Kanhaiya Lal that thisis pre.emin- 
ently a case in which the warning given 
by Lord Halsbury in his judgment in 
Quinn v. Leathem (7) should “be followed, 
and dealing with the question in the light 
of Lord Halsbury's observations I think 
our proper course is to decide that the 
judgment in Vénkayyamma Garu v. Venha- 
‘thramanayyamma Bahadur Garu (1) must be 
read as applicable only to the particular facts 
proved or assumed to be proved. As his 
‘Lordship observes, a case is only an authority 
for what it actually decides and cannot be 
quoted as authority for any proposition 
that may seem to follow logically from 
it. Such a mode of reasoning, his Lordship 
‘says, assumes that the law is necessarily 
a logical code whereas every lawyer must 
acknowledge that the law is not always 
logical at all. These observations are in 
my opinion particularly pertinent in the 
case of Hindu Law. I may also remark 
with reference to Mr, Stnart’s opinion that 
the broad proposition which he lays down 
to the effect that “ancestral property” 
means “inherited property ", whether it 
comes by obstructed or unobstructed herit- 
age, is notin harmony with the observation 
of Lord Collins in another judgment cf 
their Lordships of the Judicial Committee 


(4) I Ind. Cas. 750; 32 M; 88; 5 M. L. T. 74, 

(5) 4 Bom. L. R. 257. 

(8) 6 C; L. J. 383. < 
... (7) (1901) A. C. 495; 70 L, J. P. C. 76; 85 L, T, 289, 
50 W. R. 1389; 65 J. P, 708; 17 T. L.R.749. . . 
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which is reported as Atar Singh v. Thakar 
Swgh (8). At page 1045 * of the report his 
Lordship makes the following observations:— 
. It is through their father as heir of 
the above named Dhanna Singh that the 
plaintiffs claimed, and unless the lands 
.eame to Dhanna Singh by descent from 
® lineal male ancestor in the male line, 
through whom the plaintiffs also in like 
manner claimed, they are not deemed 
‘ancestral in Hindu Law." My opinion, 
therefore, is that property which is inherited 
from collateral relations is not held by 
‘the heirs as joint family property, unless 
it is made to appear (1) that the heirs 
are living as members of an undivided 
Hindu family and (2) that they have 
thrown the property into the common stock. 
The learned Counsel for, the respondent 
did not desire the Court to go so far as 
Mr. Stuart has done in his judgment. He 
argued that it was sufficient for him to 
contend thatin the present case, as the 
property was taken by the two brothers 
Ram Ruch and Ram Sagar while they 
were living in a state of union, if was 
held by them as joint family property, 
It does not appear to me to be sound to 
say that the nature of an estate taken 
by inheritance depends upon the relations 
of the heirs inter se. Where property de- 
scends by inheritance to several heirs, the 
title of each heir arises out of his rela- 
tionship with the deceased person whose 
property he is taking and is not, in my 
opinion, affected in any way by his re- 
lationship or status with regard to the 
other co-heirs, I do not think there is any 
authority for the general proposition that the 
nature of the estate taken by co-heirs is to be 
regulated by the accident of their being joint 
or separate inestate at the time when the 
inheritance falls in, Co-heirs who are living 
as members of. a joint Hindu family may, 
as already observed, throw the property 
so inherited into the common stock and 
by doing so they make it co-parcenary 
property which is held with the benefit 
of survivorship, but untilthis fact is proved 
it seems to me that all the authority of 
(8) 6 Ind. Cas. 721; 35 C. 1089; 18 M. L.J. 379; 12 
C. W. N. 10 49; 8 U. L. J. 359; 35 I, A. 206; 10 Bom. 
L. R. 790; 4 M. L, T. 207; 128 P. W. R. 1908; 42 P, R. 

1910 ,P. 0.). : 
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the Hindu Law supports the conclusion 
that property: so inherited is held by the 
co-heirs as tenants-in-common and, not 
as joint tenants. The property does not 
descend to the heirs with the incident of sur- 
vivorship attached to it, This is my opinion 
on the question of law which is involved in 
this appeal and it is admitted that if this view 
prevails, it must be held that out of the 
property sold to the defendant-appellant 
in the year 1908 a rds share was got 
by collateral inheritance and was, therefore, 
held as separate and self-acquired property 
whilst only a rd share was held by 
the two brothers Ram Rush and Ram 
Sagar as property belonging to a joint Hindu 
family. ' i 


The only other question to be dealt 
with is the one which was referred to 
the learned Judge of the Court below for 
decision. The conveyance under which the 
property was transferred sets out that the 
consideration for the sale was a sum of 
Rs. 3,000 made up of no less than ten 
items. The learned Judge was directed 
to find to: what extent it could be said 
that this money was applied in the discharge 
of antecedent debts or for the relief of 
other legal necessity. The learned Judge 
has reported to us that he finds that out 
of the sum of Rs. 3,000 above mentioned 
a sum of Rs. 1,865-8-0 was spent on pur- 
poses: which can be deemed to amount to 
necessary purposes under the Hindu . Law. 
In accordance with my opinion on the 
question of law above decided only ird 
of the property which was sold was joint 
family property and consequently it appears 
to me that if it can be found that a sum 
of Rs. 1,000 at least out of the considera- 
tion expressed in the sale-deed was applied 
for purposes which constitute legal necessity, 
the plaintiffs are not entitled to the relief 
sought.‘ It is to be observed that their 
suit is for recovery of the entire property 
which was conveyed in the year 1908. As 
to this matter there is no difficulty at all, 
for it is clear from the findings come to 
by the learned Judge thata sum consider- 
ably in excess of Rs. 1,000 was applied for 
purposes which were ‘binding upon the 
joint family estate in possession of Ram 
Sagar and his brother Ram Ruch. This 
being so the plaintiffs are not, in my opinion, 
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entitled to any relief at all and I hold 
that the appeal should be allowed and that 
the suit of the plaintiffs should be dismissed 
with costs in all three Courts. 
Kanuarya Lan, A. J. C.—I agree. 
eee Appeal allcwed. 


BOMBAY HIGH COURT. . 
OstainaL Orvie Jurisprorion Suir No. 134 ` 
or 1916. 

September 3, 1917, 

Present: —Mr. Justice Kajiji. 
MARKANDRAI KALYANRAI MEHTA— 
PLAINTIFF 
VETSUS 


VIRENDRARAI CHANDRA PRASAD 


DESAI AND ANOTHER—DEFENDANTS, 

Contract Act (IX of 1872), ss. 43, 62, 251, 283— 

Partnership—Promissory note executed by firm— Death 
of one partner—Fresh note passed by surviving partners 
—Liability of estate of deceased partner—Suit against 
representatives of deceased partner, maintainability of— 
Novatio, what is. 
. On 16th February 1909, plaintiff advanced Rs. 50,000 
for a period of three years to the firm of Desai and 
Co. consisting of three brothers, who passed in 
favour of the plaintiff a deposit receipt for the 
amount. The ‘amount became due and payable on 
16th Februery 1912, and the firm of Desai and Co. 
passed a fresh deposit receipt to the plaintiff for 
the amount, repayable after one year. The first 
deposit receipt was returned by the plaintiff to the 
firm. Before the loan was repaid one of the brothers 
died leaving two sons, the defendants in the suit. 
On 27th April 1914, the surviving partners of the firm 
passed a fresh demand promissory note to the plaint- 
iff. On 21st December 1914, plaintiff filed a suit 
against the firm to recover the amount of the pro- 
missory note of the 27th April 1914. The suit was 
referred to arbitration, and an agreement was arrived 
at between the plaintiff and the surviving partners, 
of the firm under which the plaintiff accepted & bond 
providing for the repayment of the loan by instal- 
ments without prejudice to his right, if any, against 
the estate of the deceased partner. The plaintiff then 
sued the defendants in respect of the deposit receipt 
dated the 15th February 1912 and the debt in respect 
of which the receipt was passed: 

Held, (1) that there was only one cause of action 
and that tho suit of 1914 being against the firm in 
the firm’s name, it must be taken to be against all the 
partners and that, therefore, no separate suit lay 
against the representatives of the,deceased partner; 
{p. 817, cols. 1 & 2. 

.(2) thet the suit against the firm having resulted 


in a compromise and the right as against the cstate 
not being expressly reserved, no right subsisted in 
the plaintiff to bring a suit against the defendants; 


£p. 817, col. 1.] ' SA . 
(3) that having regard to the provisions of section 

43 of the Contract Act the suit against the representa- 

tives of the deceased partner was not maintainable; 


[p. 817, col. 2.) . E 

(4) that the plaintiff having surrendered tho earlier 
note for cancellation and accepted in lieu thereof a 
receipt or note from the surviving partners, the 
claim or right against the estate of the deceased 
partner was extinguished orreleased by tho doctrine 
of novatio. [p. 817, col. 2.] 

Mr. Jinnah (with him Mr. Mulla), for 
the Plaintiff. 

Mr. Desa? (with him Mr. Taraporevalla), 
for the Defendants. 


JUDGMENT.—The plaintiff, Markandrai 
Kalyanrai Mehta, claims from the defendants 
Rs. 46,000. It appears that on 15th 
February 1909 the plaintiff advanced 
Rs. 50,000 at interest at the rateof 6 per 
cent. per annum for a period of three 
years to the frm of Y.H. Desai & Co, 
who passed in favour of the plaintiff & 
deposit receipt for this amount. The firm 
of Y. H. Desai & Co. ab that time consisted 
of three brothers, Laxmiprasad, Yeshwant- 
prasad and  Chandraprasad, the father of 
the defendants in this suit. The amount 
due under the receipt became due and 
payable on 15th February 1912, but the firm 
of Y.-H. Desai & Co. being unable to 


“pay the loan passed a fresh deposit receipt 


to the plaintiff for Rs. 5U,000 repayable 
after one year with interest at the same 
rate. The deposit receipt of 15th February 
1909 was returned by the plaintiff to the 
firm of Y. H. Desai & Co. Before the 


: Joan of Rs. 50,000 was repaid, Chandra. 


‘prasad Hariprasad  Desai died on 28th 
February 1918 leaving two sons, the present 
defendants. 

On 7th April 1913, Laxmiprasad and 
Yeshwantprasad, the surviving partners of 
the firm of Y. H. Desai & Oo., passed in 
the name of the firm a demand promissory 
note to the plaintiff for Rs. 50,000 with 
interest at 6 per cent. perannum, the 
deposit receipt of 15th February 1912 being 
returned to the firm of Y. H. Desai & Uo, 
Subsequently the firm of Y. H, Desai & Uo. 
paid Rs. 2,000 on account to the plaintiff 
and on 27th April 1914 the surviving 
partners of the frm of Y. H. Desai & Co, 
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passed a‘ fresh demand promissory note for 
Rs. 48,000, the balance of the original 
loan of Rs. 50,000. On 21st December 
1914 the plaintiff filed -a suit, being Suit 
No. 1502 of 1914, against the firm of Y. H. 
Desai & Co., to recover the amount of the 
promissory note of the 27th April 1914. 
The Suit No.-1502 of 1914 was on 9th 
March 1915 referred to the arbitration -of 
Mr. Chimanlal H. Setalvad. On 21st 
August 1915’ an agreement was arrived at 
between the. plaintiff and Laxmiprasad and 
Yeshwantprasad in respect of the subject- 
matter of the reference and a bond was 
prepared providing for payment of Rs. 48,000 
by instalments, and the bond was afterwards 
settled by the arbitrator and engrossment 
thereof signed before the arbitrator on the 
26th January 1916 by Yeshwantprasad and 
Dinkarrai Laxmiprasad as manager of the 
family of Laxmiprasad, who died on Ist 
October 1915. The plaintiff accepted the 
bond without ' prejudice to his rights, if 
any, against the estate of Chandraprasad. 
The arbitrator made his award ou 31st 
January 1916. The plaintiff now seeks to 
recover from the estate of Chandraprasad 
in respect of the deposit receipt dated 15th 
February 1912 and the debt in respect of 
which the receipt was passed. Thete are 
two main defences to this suit. ‘The defend. 
ants contend ‘that the plaintiff is nof 
entitled to maintain this. suit by reason 
of the proceedings taken in Suit No. 1502 of 
1914, and acts had ‘and done thereunder, 
and further that the right of the. plaintiff in 
respect of the alleged debt is extinguished 
or released by reason of the promissory 
notes dated 7th  April-1913 and 27th 
April 1914 and’ by the return of earlier 
notes ‘and by réason of the plaintiff's 
acceptance of the bond dated 26th January 
1916. Hence the present scit. 

' The first question that I have to consider 
is whether this suit is barred by reason of 
what lias taken place in Suit No.11562 of 1914. 
Therefore, it is necessary to consider against 
whom that suit was filed, that is to say, who 
were the defendants in that suit. It must be 
remembered ‘that Suit No. 1502 of 1914 
was’ filed ‘by ' the‘ present plaintiff against 
the firm ot Y: H. Desai & Co. in ° the 
firm’s name. “Ib was opem to the plaintiff 
fo have “made ‘Lakniprasad and Yeshwant» 
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prasad and the defendants in the present 
suit, as heirs and legal representatives of 
the deceased Chandraprasad, defendants 
individually, but the plaintiff preferred to file 
that suit in the name of the firm. «It appears 
that parties to that suit referred the matters 
in dispute in that suit, and something 
more with which we are not concerned, 
to the arbitration of Mr. Setalvad. On 
21st August 1915 parties came to some 
agreement; attention of the arbitrator is 
called to this agreement and the decision 
of the arbitrator is invited as to the terms on 
which the parties were ultimately to settle 
the claim. The arbitrator gave his decision 
and his decision is acted upon by the bond 
being executed in his presence. The arbitrator 
made his award and the award directed the 
defendants to execute a bond in favour of 
the plaintiff providing payment of Rs. 48,000 
by instalments. Eventually, on 13th April 
1916, desree in terms of this award was 
taken. It is contended that the bond of 
26th January is not part of the award, but 
in my opinion such contention is absolutely 
untenable. The bond must be considered 
as part of the award. On this a most 
careful, elaborate and interesting argument 
was addressed to the Court both by Mr, 
Mulla and Mr. Desai for their respective 
dlients. To ‘put-it briefly, it is contended 
for the defendants that the plaintiff had 
one single and entire cause. of action against 
the three brothers constituting the -firm of 
Y. H. Desai &' Co. and that: Suit No. 
1502 of 1914 was a suit not only against 
the surviving partners, Laxmiprasad and 
Yeshwantprasad, but as well as against 
the assets of the deceased partner Chandra- 
prasad and, any decree passed in the suit 
can be executed against all the assets of 
the firm including those of Chandraprasad 
and, therefore, the plaintiff cannot now go 
agaist the representatives of, the deceased 
partner Chandraprasad because it extinguish- 
ed his cause of action. On the other hand 
it is argued for the plaintiff that the only 
persons who were parties to Suit No. 1502 
of 1914 were Yeshwantprasad and Laxmi- 
prasad, because the suit was founded ong 
promissory noté passed’ on 27th April 1914; 
that is, ata time "when they were the only 
partners, and that ‘they would) have had 
no: authority to” pass-a ‘proniissory note .so 
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as to bind the estate of a deceased partner. 
It is not necessary to consider and discuss 
in great detail this part of the case, hav- 
ing regard to the decision I have come to 
on the question whether there was novatio 
or not, for it is conceded by Mr, Malla for 
the plaintiff that in the event of the Court 
holding that there was novatio there is an end 
of his case. 

Tt is true that the plaintiff in Suit No. 
-1502 of 1914 sought unsuccessfully to bring 
the representatives of Chandraprasad on the 
record and he accepted the bond without 
prejudice to his rights, if any, against tbe 
representatives of Chandraprasad, but it 
seems to me that the plaint in this suit 
and the affidavits filed on the Chamber 
Summons, dated 6th February 1915, for bring- 
ing the representatives of Chandraprasad 
on the record make it abundantly clear 
that there was only one cause of action 
and that the Suit No. 1502 of 1914 being 
against the firm in the firm's name, it must be 
taken to be against the three. 


Further, it seems to me that the conten- 
tion of the plaintiff that the surviving 
partners of Y." H. Desai & Co. had no 
authority to bind the estate of the deceased 
partner by giving a fresh note is untenable, 
having regard to the provisions of section 
263 read with section 251 of the Indian 
Contract Act and that on dissolution, and 
there was in law dissolution on the death 
of Chandraprasad, the surviving partners 
had power for the purpose of winding up to 
bind the estate of a deceased partner and that 
as agents of the partners they have power to 
bind his co-partner for the purposes of wind- 
ing up, therefore, any act done by the 
surviving partners, provided it is done 
in due course of winding up, would bind 
the-estate of a deceased partner. Ifa pro- 
missory note was given then it cannot: be 
argued that the estate of.Chandraprasad waa 


nof bound. It is bound by the ultimate 
result of the suit. The suit was against 
the firm and it resulted in a compro- 


mise .and the right as against the estate 

not being expressly reserved, -I- hold no 

right now subsists to the plaintiff to bring 

` the present suit against the representatives 
of Obandraprasad. 

» arther, even assuming: for the sake of 

argument that the suit was against thé 
92 


surviving partners of Y, H. Desai & 
Co., as contended for by : the plaintiff, 
still I think that having regard to the 
provisions of section 43 of the Indian 
Contract Act and the recent decision of 
Macleod, J., in Shévlal Motilal v. Birdichand 
Jivraj (1), the present suit against the 
representatives of the deceased Chandra- 
prasad would not be maintainable, It 
is plaintiff's case that he accepted the pro- 
missory note dated 27th April 1914 from 
the surviving partners of the firm of Y. 
H. Desai & Co. in lien of the earlier 
note of 15th February 1912. Therefore 
it seems to me that the plaintiff having 
surrendered the earlier notes for cancellation 
and accepted in lien thereof a receipt or 
note by two surviving partners, the claim 
or right against the estate of the deceased 
partner Chandraprasad is extinguished or 
released and it constitutes what is known 
as novatio. Section 52 of the Indian 
Contract Act deals with this question. It 
is settled law that when-a creditor of 
a firm contracts or agrees with a new 
firm to take their security in discharge 
of that of the old,the retiring partner is 
discharged from any: liability to pay the 
debt, but whether such a contract or agree- 
ment has or has not taken place is a 
question of fact: Novato, according to 
Lord Selborne in Scarf v. Jardine (2), means 
this, that there being s contract in exist: 
ence some new contract is substituted for 
it; either between the same parties or be- 
iween different parties, the consideration 
mutually being the discharge of the old 
sontrast. Nevatio is another word for accord 
and satisfaction by giving in substitution 
the liability of another person upon an- 
other contract in lieu of the contract for 
which the former partners were liable. 

lt is trne thatin Head, In re, Head v. Head 
(3) it was held that acceptance by a customer 
from the surviving partners of a fresh 
deposit note for the balance of a debt due 
from a firm, one of whose partners is dead, is 
not sufficient evidence of novatio to discharge 
the estate of the deceased partner. From 
this it follows that mere acceptance of a 


. (1) 40 Ind. Cas 194; 19 Bom. L. R. 370. 

- (2) (1882) TA. C. 345; 861; 51 L. J. Q. B, 612; 47 
L. T. 458; 30 W. R 898... : : 
~ (8) (1893)'3:Ch “426; 63 L, J Ch. 35; 3 R. 712,03 
L. T. 753; 42 W. R. 55, 
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Hote from a surviving partner in itself is 
not enough: From Harris v. Farwell (4) 
it appears that a contract to discharge a 
retiring partner from a debt due from the 
firm may be proved either by an express 
agreement or by facts and conduct from 
which it may fairly be inferred. I have, 
therefore, to consider in this case whether 
the facts amount to such adischarge. In 
this case it is not pretended that there 
was any express agreement; therefore, the 
question is whether it can be 
ferred from the subsequent dealings between 
the parties. Is there sufficient evidence 
of the intention which would be nesessary 
on the part of the plaintiff to relinquish 
the original debtor, 1. e, the estate of 
Chandraprasad? It is contended by the 
plaintiff's Counsel that the promissory note 
which was put in Suit No. 1502 of 1914 
was a fresh cause of action; then it is a 
substituted liability, inasmuch as it is given 
in lieu of the liability under the promissory 


note of 23th February 1912. Then this ` 


is a clear case of novatio. In the present 
case plaintiff agreed to accept, in satisfaction 
of the liability of three, the liability of 
two, and further liability of two, with 
added security, viz.: second mortgage of 
Barsi Mills. It is not necessary to 
consider whether taking of the note by two 
was more beneficial or not: see Thompson 
y. Percival (5). Farther there. has been a 
. echange in the course of dealing between 
the parties, for the promissory note dated 
15th February 1912 was not for cash at 
all but for return of various securities like 
Government Paper, Port Trust Bonds, 
Municipal Bonds, Improvement Trust Bonds 
and cash amounting in all to Rs. 50,060 and 
interest was payable every six months and 
from the endorsement on the note it appears 
that in lieu of this a new demand promissory 
note was given on 7th April 1913 for Re. 40,000 
inoash and interest payable at 6 per cent. 
per annum and not as in the former case 
with six-monthly rests. When there is 
suck a change in the course of dealing, 
it is a clear case of novatio: see Head, In ve, 


(4) (1851) 15 Benv. 31; 15 L.J. Ch. 185; 51 E. R. 
447; 92 R. R 201. 

(B) (1934) 6 B. & Ad. 925; 3 N. & M. 167; 3 
L, f. K. B. 98; 110 E, R. 1083. 
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Head v. Head (6), where a customer of a bank- 
ing partnership after the death of one of the 
partners removed money from the current 
account to a deposit account bearing in- 
terest at the same Bank and ereceived a 
deposit note from the surviving partner 
without the meney being actually received 
and deposited except by fiction, it was 
held that there was sufficient evidence of 
novation to discharge the estate of the deceased 
partner from liability for the amount placed - 
on deposit. So in the present case bear- 
ing in mind that the first deposit receipt 
of 25th February 1912 was for return of 
various securities and cash and interest pay- 
able every six months, and this was cancelled 
and in lieu thereof a demand promissory 
note for Rs. 50,000 interest payable at six 
per cent. per annum is taken. I hold that 
there is enough evidence of intention on 
the part of the plaintiff to disshirge or 
relinquish the estate of Chandraprasad by 
accepting the new note from the surviving 
partners. So the present suit cannot be 
maintained. The resultis the suit must be 
dismissed with costs. 
Suit dismissed. 


(6) (1894) 2 Ch. 236; 63 Li. J. Oh. 549; 7 R. 167; 70 
L, T. 608; 42 W. R. 419. 





ALLAHABAD HIGH COURT. 
Seconp Civi, Appeat No. 1484 or 1915. 
June 25, 1917. 

Present; —Mr. Justice Piggott and 
Mr, Justice Ry ves. 

BHARAT DAS—DEFENDANT—APPELDANT 
versus 
Musammat NANDRANI KUAR-—PLAINTIFE 
— RESPONDENT, 

Agra Tenancy Act (II of 1901), s. 158 —Proprietary 
title, acquisition of—Rent-free grant to mahant of 
temple—Two successors —Resumption. 

Where» rent free-grant was made tothe mahant 
of a temple for the benefit of the temple but there 
was no dedication either of the land itself or of the 
income of the land tothe deity worshipped in the 
temple, and the land was held by morethan two 
successors of the mahant to whom the grant was 
first. made: 

Held, that the provisions of section 158 of the 
Agra Tenancy Act applied to the case and that the 
land must be deemed to be held in. proprietary right 
by the mahant of the temple. (p. 819, ool 2] 
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, Appeal against the decision of the question raised in argument before the 

District Judge, Cawnpore, dated the 7th District Judge as to whether tbe entire 


September 1915, confirming that of the 
Assistant Collector, first class, Fatehpur. 

‘Mr. P. D. Banerji, for the Appellant. 

Mr. Damodar Das, for the Respondent, 

JUDGMENT.—In this suit the plaintiff 
same into Court, alleging that she was the 
.lambardar and zemindar of & certain mahal, 
The defendant, who was described as Bharat 
Das disciple of Rikbi Das, munfidar of the 
said mauza and mahal, was alleged to be a 
muafidar of 62 bighas 12 biswas of the land in 
shit granted for charitable purposes. The 
suit was brought for resumption of this grant. 
In reply the defendant pleaded, first, that the 
land itself had been dedicated to the temple 
óf Sri Radha Kishunji and was, therefore, 
waqf property appertaining to an endowment 
in favour of the said temple, of which the 
defendant was the manayer. He repeated 
this plea in a slightly different form, alleg- 
ing that the muafidar against whom the suit 
&heuld have been brought was Sri Thakur 
Radha Kishunji, the idol worshipped in the 
temple above referred to. The next plea, in 
the alternative, raised by bim was that, if 
he was in fact himself the muafidar as 
alleged in the plaint, then this land 
had been held rent-free for more than fifty 
years and by more than two successors to 
the original grantee, the grant having been 
made in tke first instance in favour of 
Mahant Pirya Das from whom the defendant 
: was the fifth mahant in succession, The case 
went to trial on these pleadings, The 
Assistant Collector found that the land 
in suit had in fact been granted for the 
benefit of the temple, more than fifty years 
prior to the institution of the suit and in 
the time of Mahant Pirya Das. lt appears 
to be correct thatthe defendant isthe fifth 
successor of Mahant Pirya Das in the line of 
mahanis, The Assistant Collestor, however, 
held that the graut having been for the 
benefit of the temple and not for the beneft 
of the makant as such, it could not be 
regarded as a grant in favour of the latter, 
but as a grant in favour of the temple 
so that there had been no succession and 
the provisions of section 158 of the Tenancy 
Act could not apply. The learned, District 
Judge has affirmed this decision on appeal, 

There seems to have been some 


area in snit formed part of the original 
grant made in the time of Mahant Pirya 
Das. The District Judge expresses himself 
somewhat doubtfully on this point but 
the documentary evidence on the subject 


seems clear enough, and apparently 
the difficulty felt by the  Distriot 
Judge was due to his confining his 


attention to the records of & single mahal. 
The plaintiff came into Court alleging 
that the defendant was a rent-free grantee 
of the entire area in suit, and there was 
no suggestion in the plaint that this area 
had been granted at two different times, 
nor does there seem room for any such 
supposition in the evidence on the record. 
The findings, therefore, we take to be 
these. The grant was made for the benefit 
of the temple; but there was no dedication 
either of the land itself or of the income 
from the land to the deity worshipped in 
the said temple, regarded as a juristic 
personality. The name of the idol has 
never appeared in the village papers as the 
grantee. The grant, being for the benefit 
of the temple, must necessarily have been 
made fo some manager or trustee, and it 
was made to the muhant of the institu- 
tion now represented by the present de- 
fendant as such manager. lt is certain that 
there have been more than two successors 
to the original makant in whose time 
the grant was first made. Under these 
cireumsteuaes it seems to us that the 
provisions of seotion 158 of the Tenanoy 
Act, II of 190i, apply to this case. It 
is quite clear in respect of any land the 
proprietary rights in which have been 
granted to the mahant of a partionlar 
institution, not for his own benefit but for 
religious or charitable purposes, as an 
endowment for instance of a temple 
maintained by the institution of which the 
mahant is the head, that on the death of 
one mahant his successor in office is 
regarded as having obtained possession of 
such land by succession within the mean- 
ing of section 34 of the Land Revenue 
Ast, III of 1901. There seems no 
reason why there should not equally 
be considered to be a succession to the 
original grantee in respect. of. s rent: 
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free grant. For these. reasons we accept 
this appeal, and setting aside the orders 
of the Courts below we direct that the 
land in suit shall be deemed to be held 
in proprietary rights by the defendant 
mahant and by the successors in his 
mahantshtp in trust for and on behalf 
. of the temple in question. The Assistant 


Collector should proceed to determine 
the land revenue payable by the said 
trustee in respect of this land. The 


defendant is entitled to his costs through- 
out. : 
Appeal accepted. 


BOMBAY HIGH COURT. 
ORIGINAL Orvis JURISDICTION Sorr No, 1200 
or 1916. 

June 19, 1917, 

Present:—Mr, Justice Kajiji. 
NOORBHAI GULAM HUSSEIN MAKALI 
AND OTHERS— PLAINTIFFS 

< versus 
M. ALLABUX & 00.— DEFENDANTS. 

Gontract—Indent, construction of—Written terms, 
whether prevail over printed terms—Sale of goods— 
Goods ordered in two lots sent in one lot, purchaser, 
whether bound to accept delivery. 

‘In a contract “which contains written and print- 
ed clauses or terms and the written terms are 
inconsistent with the printed terms, the written 
termes would prevail over the printed terms. [p 821, 
col, I.] 

The plaintiffs by an indent ordered through the 
defendants one hundred bundles of gold thread in 
two lots of 50 bundles each. Alithe one hundred 
bundles, however; were sent in one lob ard the 
invoice and the draft in respect thereof were also 
forcne hundred bundles. "The plaintiffs refused to 
pay the full amount of the draft and offered to pay 
half the amount on delivery of 50 bundles. The 
defendants agreed to this and the plaintiffs paid 
half the amount of the draft, but the former refused 
to deliver the 50 bundles alleging that 56 bundles 
out of the one hundred were missing and that the 
plaintiffs should pay the full amount of the draft 
and take delivery of 44 bundles: 

Held, that the plaintiffs were not bound to pay 
the full amount of the draft under the terms of the 
indent and were entitled to recover the amount 
paid by them to the defendants. Lp. 822, col. 2; p. 823, 
col. 1.] 


Mr. F. S. Taleyarkhan (with him Mr, Mulla), 
for the Plaintiffs. 

- Mr. J. H. Vakil (with him the Hon'ble Mr, 
Jinnah), for the. Respondents. 1 

‘JUDGMENT.—The. plaintiffs claim from 
the:defendants Rs. 1,453 2.6 under. the 


following  cireumstanees:—]lt& appears that 
by. an indent ated 27th March 1916 the 
plaintiffs ordered through the defendants 
100 bundles of goldthread in two lots of 
50 bundles each. The goods &mrived. in 
Bombay sometime in August 1916. It 
seems that all the 100 bundles were sent 
in one lot and the invoice ard the draft 
in respeot thereof were for 100 bundles 
instead of ^ 50. Tte plaintiffs thereupon 
refused to pay the full amount of the 
draft and offered to pay half the amount 
ou delivery of £0 bundles. It is alleged 
that defendants agreed to this and on 7th 
September 1916 the plaintiffs paid to the 
defendants Rs. 1,453.2 6 and on the same 
date the -defendants’ salesman signed an 
entry in the plaintiffs’ cash book in respect 
of this payment. The plaintiffs thereafter 
called upon the defendants to deliver 50 
bundles, but the defendants refused to do 
so alleging that 56 bundles out of the 
one hundred were missing and that the 
plaintiffs should pay full amount of the 
draft and take delivery of 44 bundles. 
The defendants.contend that under the 
terms of the indent the manufacturers were 
entitled to ship the goods in one lot. The 
defendants further state that the plaintiffs, 
being unable to pay the whole amount, 
requested the defendants to pay the balance 
they were unable to pay and advance the 
money for the purpose keeping as seourity 
50 bundles, which they did. Hence the 
present suit. The question for determin- 
ation is whether there was any agreement 
between the plaintiffs and the defendants 
as alleged in paragraph 3 of the plaint, and 
whether the amount was not paid by the 
plaintiffs to the defendants under the 
terms of the indent and under the oir. 
cumstances mentioned in paragraph 2 of the 
written statement. The goods ordered’ 
under the indent in suit Exhibit A arrived 
in Bombay sometime in August 191¢. The 
invoice relating to these goods was sent 
by the defendants to the plaintiffs and 
when the invoice was received by the plaintiffs, 
it appeared that the goods were sent by 
the manufacturers in one lot instead of 
two as provided in the indent Exhibit A. 
The plaintiffs refused to- accept the draft 
which was presented to them by the Bank 
the day after the invoice was sent, on the 
ground that the shipment was in one lot 
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instead of two. It appears that the plaint- 
iffs spoke to the salesman of the defend- 
ants one Gulam Husein Fazal Alli who 
had secyred this indent with reference ‘to 
this invoice and the draft, and at the 
very first opportunity the plaintiffs made 
it clear to the defendants that they would 
not: accept the draft as they had under- 
‘stood that under. the indent the goods 
would be shipped in two lots and not in 
‘one lot, From the plaintiffs’ evidence it 
is clear to my mind that the plaintiffs 
ordered the goods underthe indent Exhibit A 
in two lots, and it is equally- olear that 
the defendants’ salesman Gulam Husein led 
the plaintiffs to understand and believe 
and understood it himself that the goods 
would come in two lots. When the plaint- 
iffs told the defendants’ salesman that 
they would not accept the draft he told 
them that he would speak to his master. 

After this the defendants made strenuous 
‘efforts to get delivery of the goods 
in two lots by pointing out to the Bank 
and the manufacturers in the letters and 
telegrams that they had made a serious 
mistake in'sending ont goods in one lot instead 
‘of. two as mentioned in the indent. These 
"letters and telezrams according to the 
evidence : of Mr, Wadia were written and 
‘sent: under the instructions of Mr. Allabux, 
* ‘the sole proprietor of the defendant firm, 
‘So-I think it’ is safe to assume that the 
‘defendants also understood that under the 
dd ihe goods were to be sent in two 
ots. 


` I go further and say that the manufac- 
turers themselves realised their mistake, 
for what do they do? In reply to the 
defendants’ telegrams Bolus & Co. wire to 
the defendants, Exhibit E: “You pay draft 
and take . delivery, we.allowing interest", 
meaning not the whole of it —bat half of 
it. From this I take it that the manufao- 
lurere were willing that one lot should 
be delivered to the plaintiffs at once and 
the second lot should be kept by the de- 
fendants for a month. In the meantime 
the defendants" should pay the draft and 
after’ one month the plaintifs should 
pay the othar half and take delivery 
-óf the other 50' bundles. After this according 
to the ‘plaintiffs the defendants’ salesman 
dame tq their shop and enquired 


if they would pay for 50 bundles; they 
said they would and take delivery of 50 
bundles from the defendants! office. A day 
or two after this the defendants’ salesman 
again came to their shop and told them 
that his master had -agreed to the arrange- 
ment, namely, that the plaintiffs should pay 
for 50 bundles and take delivery of the 
50 bundles from the defendants’ - office. 
The defendants say that the arrangement 
arrived at was that the plaintiffs said that 
they had gathered a certain sum of money 
and wanted the defendants to make up the 
amount of the draft and as security for 
such advance they would allow 50 bundlea 
to remain with the defendants. Defendants 
agreed to this and next day sent the 
salesman to receive the moneys. 


Both the plaintiffs deny this and it must 
be remembered that the defendants alleged 
that the entry Exhibit H in the plaintiffs’ 
book was not genuine, but Fazal Ali himself 
has admitted that he signed the entry on 
the day it purports to have been signed, . and 
I find the entry to be made in the regular 
course of business and it is a perfectly 
genuine entry. So I have no hesitation in 
accepting the plaintiffs’ version of the 
arrangement arrived at and rejecting that of 
the defendants. I was very well impress- 
ed with the manner in which the plaintiffs 
gave their evidence. They appeared to me 
to be truthful witnesses whilst the defend- 
ant Mahomedally Allabux is, I have no 
hesitation in saying, not only dishonest but 
absolutely a falae witness. He has sworn 
that he knew what he wrote inthe letters 
to the Bank and the letters and telegrams 
to Bolus & Co. was false at the time he 
wrote them. A man like this would go any 
length to serve his purpose. I have no 
doubt that the arrangement which the 
plaintiffs depose to was the arrangement, 
for if the defendants had produced bheir 
books I feel sure that there would be on 
entry debiting Bolus & Co. with the 
amount. But Mr. Vakil for the défend- 
ants having contended that under the 
terms of the indent the manufacturers were 
entitled to send the goods in one shipment 
instead of two, it is necessary to consider 
the terms of the indent. The indent is 
in ordinary form used by all the Com- 
mission Agents in Bombay, Tt has certain 
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printed. terms and certain written. terms. 
In the written terms it is said shipment in 
two lota, In clansa 4 of the printed terms 
of tho indent it is ¿nter alia provided that—~ 

, Your principals may ‘execute the whole 
or part of this order in one or more of the 
shipments as circumstances may permit.” 

, Jt is true that this printed term is not 
cancelled or strock ont. It is contended 
by the plaintiffs’ Counsel that in a contract 
which contains written and printed clauses or 
terms and when the written term is inoonsist- 
eat with the printed term, the written term 
should prevail and I think this sontention is 
sound, for you find that Walton, J., in Cunard 
Steamship Company v. Marten (1) says:— 

, - It is most unusual to find that the 
superfluous or inapplicable words have been 
struck out of the printed form.” 

, And in Western Assurance Oompany of 
"Toronto v. Poole (2) Bigham, J., says:— 1f 
the printed clause and written clause are 
inconsistent then the latter must prevail." 
Similarly the House of Lords in Dudgeon v. 
Pembroke (8) say:— 

“Bat the practice of mercantile men of 
writing into their printed forms the par- 
ticular terms by whish they desire to describe 
‘and limit the risk intended to be insured 
against, without striking out the printed'words 
which may be applicable to a larger or 
‘different contract, is too well known, and has 
been toö constantly recognized in Courts...” 

Ib is, thérefore, necessary to aonsider whe- 
iher the printed words were intended to 
Stand part of the contract or were by 
carelessness omitted to ba deleted. If the 
latter contract should be read without the 
printed words, I have no doubt that the 
parties intended that the printed words 
should be struck out and they were omit- 
ted by carelessness only. Mr. Vakil relied 
on debsel v. Bath (4), but in this case 
printed and written terms were not incon. 
sistent and, therefore, it is clearly dis- 
tinguishable from the above cases, and in 


Gumm. v Tyne (5) it' has been desided 

(7*1902) 2 K. B 624 at p. 627; 71 L J. K. B, 968; 
18 T L. R. 826 . 

(2) (1901) 1 K. B 376 at p. 89%; 72 L. J. K. B. 195; 
88 L. T 3:2; 8 Com. Cas. 108; 9 Asp. M. C. 390 

(3) (1877) 2A  . 28: at p. 293; 46 L. J.Q B. 409; 
36 L T. 882; 25 W. R. 449; 3 Asp. M. C. 394, - 

(4) (1*67) 2 Ex. 767 26L J. Ex. 149; 15 W B. 1041. 
. (5) (1864) 38 L. J. Q. B. 97; 4 B. & S. 680; 122 E, R. 
615; 129 R. R, 890. ; 


that spesial proyisions in writing override 
general printed statements which are incon- 
sistent with them,.therefore, I hold that 
the written term being inconsistent with 
the printed the written term prevails and, 
therefore, under the terms of the indent 
Exhibit A, goods were to be shipped in 
two lots and not in one and, therefore, the 
plaintiffs were justified in refusing to accept 
them. In this particular case the | order 
was fora small amount, but suppose that it 
was & large order for goods worth a lae 
or more to be shipped in three or four 
lots and if the manufacturers were to be 
entitled to send in one lot, it would be 
impossible for the merchant to take them all 
together. i m 

It seems to me that the question whe- 
ther the plaintiffs were on the day the 
draft was presented in a position te honour 


it or not has nothing to do with the 
merits of the ease. Even if they had no 
money on thaf day it is not suggested 


that they could not have made arrange- 
ments to get the same and honour the 
draft, In my opinior the terms of the 
indent were that there should be two 
shipments and, therefore, the plaintiffs were 
not bound to accept the draft. Next, there 
is to my mind nothing unreasonable in the 
agreement set ont in paragraph 3 of the 


plaint and deposed to by the plaintiffs, 


but is one which under the circumstances 
one would expect. The plaintiffs say we 
are willing to pay half the amount on 
delivery of 50 bundles and as I have said 
before, the defendants get a wire from 
Bolus & Co. that they should pay. The 
story set out by the defendants of the 
advance and keeping 50 bundles as security 
ig to my mind an afterthought. It only 
oscurred to the defendants when the onse 
was found not to -oontain one ‘hundred 
bundles. 


If the case had contained 100 bundles 
the defendants wonld have kept 50 and 
given delivery of the other 50 to the 
plaintiffs. The defendants tried to make 
out that they paid the difference between 
the entire amount due on the draft and 
the sum paid by the defendants as a loan 
to the plaintiffs. This only: depends on 
the oral testimony of the defendants, for 
not only there is no entry of such advanog 
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‘in the defendants! books of  aeconnt—for 
no books are produced nor is there any 
promissory note taken from the plaintiffs 
to evidence the loan. As I have said be- 
' fore, thé oraltestimony of the. defendants 
is worthless and I refuse to accept their 
statement. I, therefore, hold that the pay- 
ment made by the plaintiffs was not & 
payment under the indent bnt under the 
special agreement arrived at, 

The result is that there will be a decree 
for the plaintiffs for Rs. 1,452-2-6 with 
‘interest thereon at 9 per cent. per annum 
from the 7th September 1916 till judgment 
and costs and interest on judgmentat 6 
per cent. till payment. ' 

Defendants’ counter-claim will be dismissed 
‘with costa. 


Suit decreed. 


PATNA HIGH COURT. 
First Crvin Appear No. 197 or 1915. 
May 21, 1917: 

Present: — Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Jwala Prasad. 
SATYA CHARAN SRIMANI-— DEFENDANT 
— APPELLANT 
versus 
DINA NATH GORAIN AND ovHERS— 
PLAINTIFFS— RESPONDENTS. 

Khorposhdar, whether entitled to sub-soil righits— 
Presumption - Burden of proof—Zemindar, whether 
can admit sub-soil vights—Chota Nagpur Tacumbered 
Estates Act (VI of 1876). 

A khorposhdar, that is, a maintensnoe holder.in an 
estate, is prima facie not entitled to sub-soil rights, 
and a person claiming rights in the sub-soil under a 

` patta from akhorposhdar must prove that the khorposh- 
- dar was entitled to the sub-soil of the estate. [p. 824, 
. ool, 2.] 

A zemindar whose estate is under the Chota 
‘Nagpur Incumbered Estates Act is not competent 
to execute a document admitting the right of a 
khorposhdar to the sub-soil of his khorposh lands, [p. 
824, col. 2.] 
` First appealagainst the desision of the 
Subordinate Judge, Purulia, dated the 25th 
February 1915. 

Messrs. Jogesk Ohandra Roy, Atul Krishna 
Roy and, Abanibhusan Mukherjee, for the 
Appellant. 

Messrs. N. O. Roy and Surendra Mohan Das, 
for the Respondents, 
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JUDGMENT. 

Cuamigr, C. J. This appeal arises out 
of a suit brought by the respondent Dina 
Nath Gorain and others for a deelaration 
that they are ‘entitled to the sub aoil rights 
in an area of 919 bighas in a village 
named Barora, for a declaration that the 
appellant has no right whatever in the 
sub-soil, for delivery of khas possession of 
the sub-soil to the respondents, and for 


& permanent injunction restraining the 
appellant from interfering with the res- 
pondents. Mauza Barora appertains to 


what is called the third kismat of Par- 
gana Nawagarh in Manbhum and Girdhari 
Singh, who was impleaded as the second 
defendant in the suit, ‘was the cemendar of that 
kismat. The respondents olaim to be 
entitled to the sub-soil rights in the greater 
part of Mauza Barora under a  mwukarrari 
patta executed in their favour on January 
28th, 1908, by Run Bahadur Singh son of 
Girdhari Singh already mentioned, and it 
is proved that Run Bahadur Singh became 
entitled to grant that mukarravi patta by 
virtue of a document executed in his favour 
by his father Girdhari Singh on April 15th, 
1902. A previous attempt was made by 
the respondents or their relatives to obtain 
the sub-soil rights in the greater part of 
this village. They took a sub-lease of 150 
bighas from one Jogmoyion January 14th, 1901, 
and another sub-lease of 500 bighas from one 
Surendra Nath Bose on May 5th, 1901. 
lt appears that Jogmoyi and Sarendra 
Nath Bose had on March 23rd, 1895, obtained 
mukarrari pattas of 150 bighas and 500 
bighas from Nagar, Chhattradhari and 
others who-claimed to be entitled to the 
sub-soil rights. The respondents sub» 
sequently discovered that they had taken 
leases from the wrong persons and thay 
brought a suit in 1909 against their lessors 
and others, including the present appellant, 
for a refund of what they had paid to 
their lessors and for a declaration that 
they were no longer liable for the rent 
payable under the sub-leases held by 
them. The case was taken on aopeal to 
the Calcutta High Court where, on July 
8th, 1913, it was decided that Nagar 
Chhattradhari and others had no right in 
the sub-soil which they could transfer to 
Surendra Nath and Jogmoyi, and that the 
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two last named ‘persons, therefore, were un- 
‘able to confer rights in the sub-soil on 
‘the respondents’ family and the High Court 
,absolved the respondents in that suit from 
further liability to pay rent. +- The appellant 
jin this ease claims to be entitled to sub- 
soil rights under documents executed in his 
favour on October 24th, 1907, and December 
:23rd; 1907. Those documents were, executed 
.by several Mahtos and purport to confer 
,sub-soil rights on the appellant in respect 
of 500 bighas in  Barora. The Mahtos 
claim to have become entitled to the sub- 
soil rights under pattas and other documents 
executed in their favour by Bhimlal, Nagar 
and others who’ were close relations of the 
.zemindar Girdhari Singh. The actual re- 
lationship ‘appears from the pedigree form- 
ing part of the judgment. of the Court 
"below. We have before us--a long series 
of documents 0-4, C-8, C-10, C-2, O-7, C-3 and 
‘C.5, which are all documents executad by 
Bhimlal or Nagar in favour of the 
.Mahtos. Hereit may be mentioned that 
all these documents do not purport to grant 
rights in the sub-soil and they bear on 
the face ofthem the signature of the zemindar 
Girdhari Singh, and along with the 
‘signature appears the word "manzur", indicat- 
ing that Girdhari Singh approved of the execu- 
tion of the documents. The appellant 
contends, as he contended in the Court 
‘below, that Bhimlal and Nagar were co- 
sharers in. Barora with their relative 
‘Girdhari Singh. The 
rejected this contention. In my opinion 
there can be no doubt that the decision 
was right. In all the, documents last 
mentioned (0-4 to C-5), Bhimlal and Nagar 
are. described as khorposhdars of Barora 
and in Exhibit C. which-is a hukumnama 
written by Girdhari Singh in favour of 
Nagar Singh on February 10th, 1868, a 
4-annas share in- Mauzz Barora, which 
'was thereby made over, is described as a 
.khorposh grant. Besides the endorsement 
made. by Girdhari Singh on the documents 
O.4.to0 C5, there are other indications 
in the record that all parties understood that 
.Girdhari Singh was the zemindar and Nagar 
“and Bhimlal were no more than khorposhdars 
in Barora. For example, we find that imme- 
‘diately after the execution of pa:tas by Nagar 
and Chhattradhari in ‘favour of Surendra 
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"went up to the 


Court below has. 
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and ' Jogmoyi, Girdhari Singh 
is prevailed upon to execute a document 
admitting the right of Nagar and others to 
the sub-soil of their so-called shares -in 
Barora. As a matter of law that “document 
was inoperative for Girdhari’s estate was at 
that time under the Encumbered Estates Act. 
But the fact that such a document was 
obtained from him is extremely significant. 
The appellant has entirely failed to show 
that the persons under whom he claims ever 
had zem‘ndari rights in Barora. Every 
document on which he relies as showing the 
title of Nagar, Bhimlal or Chhattradhari 
contains a statement that those persons 
were only khorposhdars. In the case that 
Caleutta High Court also 
it was decided that they were no more than 
khorposhdars. That desision is not «binding 
upon us in the present case, but it is entitled 
to great respect at our hands inasmuch as 
it was arrived at on practically the same 
evidence as we have now before us. Nagar, 
Bhimlal and Chhattradhari were, therefore, 
khorposhdars, that is to say, they were» 
maintenance holders in the estate of which 
Girdhari Singh was zemindar. What their 
exact rights were has not been definitely 
proved in the present case, but it is for the 
appellant to show that as khorposhdars they 
were entitled to the sub-soil of the village. 
Prima facie they were not. The appellant 
entirely failed to satisfy the Court below 
that they wéte entitled to any rights in the 
sub-soil and after attentively considering the 
arguments addressed to us in this Court I 
am of opinion that the decision of the 
Court below was clearly correct. 

It was contended that the suit should 
have been dismissed for non-joinder of the 


. appellant's lessors and it was urged that 


in the absence of those  lessors the 
appellant would remain liable, no matter 
what decision was arrived at in this case, 
to pay rent to his lessors. That may have, 
been a good groand for insisting upon the 
lessors of the appellant being made parties 
to the suit, but we find that although the 
plea of non-joinder was taken it was not 
pressed in the Court below and itis impos. 
sible: for us t» set aside the decision of 
the Court below and send the case’ back now 
inorder thatthe appellint’s lessors may be 
made parties to this litigation: 
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7 It was also-contended, that the suit: was 
barred by imitation. I had some difficulty 
in appreciating the argument upon this 
‘point. It appears to rest on the fact that 
‘Nagar Singh and others executed on March 
23rd, 1595, mukarrari patias in favour of 
Surendra Nath and Jogmoyi and .also on 


.the, fact that. immediately after those 
documents Girdhari Singh admitted the 
rights. of Nagar Singh and others ‘to 


the sub.soil It &ppears to me impossible 
on the strength of those documents to hold 
that the suit was barred by limitation. 
There may have been in 1895 an attack on 
‘the title of the person or persons through 
.whom the present plaintiffs-respondents 
‘claimed, but there. is nothing to show that 
there was any disturbance of possession or 
anything that would set time running 
against the respondents. In my opinion 
the present suit is not barred by limita- 
„tion . AR . 

. I+ would dismiss this appeal. with 
eosts. "E 

JWALA PaASAD, J.—I agree 


E Appeal dismissed. 


BOMBAY HIGH COURT. 
SECOND OCivin APPEAL No., 313 or 1916. 
r June 13, 1917. ^ 
Present; —Sir, Basil Scott, K'r., Chief Justice, 
and Mr. Justice Beaman. - 
|, SHANTAPPA JINNAPPA PARMAJ— 
‘APPELLANT 
' versus . 
RAMCHANDRA GOPAL SUKH- 
TANKARC-—RszsPoxDENT. 

Bombay Civil Courts Act (XIV of 1869), s. 17— 
"Appeals, powér to hear, conferred upon Assistant Judge, 
scope of ~ Jurisdiction. 

-: A notification under section 17 of the Bombay 
Civil Courts Act empowering an Assistant Jadge to 
hear appeals referred to him by the District ‘Judge 
has the effect of conferring appellate powers not 
'üpen thé Court, that is any occupant ‘of.the Court, 
ofthe Assistant Judge, but upon the person, and such 


' powers continue, even after that personis trans. 


ferred to another District to discharge thé functions 


of an Assistant Judge." [p. 825, co; ::] ---- - .- 


c Mhe powers to-lear:appenls under section 17 of 


the Bombay Civil Courts Act are conferred with 
reference to decrees of Assistant Judges’ Courts 
as well as to decrees of Subordinate Judges’ Courts, 
‘and an Assistant Judge on whom such powers aro 
conferred is, therefore, competent to hear such 
appeals from the. Assistant Judge's Court as might 
be referred to him by the/DistrictJudgo in terms 
"of section 17. [p. 826, col. 1.7 

. Second appeal from the decision of the 
Assistant Judge at Belgaum, in Appeal No. 
236 of 1915, confirming the deaeree passed 
by the Assistant Judge of Belgaum, in Civil 
Suit No. 332 of 1914. 


Mr. K. N. Koyajee, for the Appellant. 
Mr. T. R. Desai, for the Respondent. 


JUDGMENT.—The first point taken: in 
this appeal is that the lower Appellate 
‘Court was presided over by an Assistant 
‘Judge, who ordinarily sat in the same Court 
as the Assistant Judge who tried ‘the snit 
in the first instance, and that although 
there was a change of persons, it was an 
appeal from one Court to the same Court 
again, and that such procedure was contrary 
to principle and contrary also to the pro- 
visions of the Bombay Civil Courts Aot. 
The Appellate Judge who tried the case in 
appeal was empowered to hear appeals 
referred to him by the District Judge by 
a notifieation of Government under section 
17 of the .Bombay Civil Courts Act. Such 
notification has the effect of conferring ap- 
pellate powers not upon the Court, that is, 
any occupant of the Court, of the Assistant 
Judge, but upon the person, and such 
powers continue éven after that person 
is transferred to another District to dis- 
charge the functions of an Assistant Judge 
(see section 18). It is, however, contended 
that upon the words of section 17, which 
enables the Government to empower the 
Assistant Judge to try appeals from decrees 
or orders of subordinate Courts such as 
would lie to the District Judge, no poser 
is given. to him to, try. appeals . from any 
Courts other than those mentioned in part 
VI of the Act, which is headed “Subordinate 
Judges.". It is, however, clear that under 
the scheme of the Bombay Civil Courts 
Act, as also under the Civil Procedure 
Code, section 24, an` Assistant Judge is 
subordinate to. the District ‘Judge, and 
section-16 of part, V : ofthe : Bombay-.Civil 
Courts Aót, in -whioh eecticn 17^ alse océurs, 
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"refers to Assistant Judges subordinate to the 
District Judge. 

We must, therefore, take it that the 
power to hear appeals is conferred with 
reference to ‘decrees of the Assistant Judge's 
Court, as well as to decrees of Subordinate 
Judges’ Courts, and the learned Judge of 
the Appellate Court in this case had, 
‘therefore, in terms of the Act, power to 
hear such appeals from the Assistant Judge’s 
Court, as might be referred to him by the 
District Judge in terms of section 17. It 
may perhaps be observed that the power 
conferred on the District Judge to direct 
an Assistant Judge to hear an appeal from 
the, Assistant Judge’s Court is one ‘which 
should be exercised very sparingly. It might 
conceivably lead to anomalies and abuses 
in the administration of justice. That, 
however, is a general remark not called for 
by the facts of this particular case. Both 
Judges seem to have been clearly of opinion 
‘that the defendant had no case upon the 
facts, and there has been no miscarriage 
of justice. We do not think there is any 
reason to interfere with the decision of the 
lower Appellate Court as to costs. The 
appeal must, therefore, be dismissed with 


costs. 
Appeal dismissed. 


PATNA HIGH. COURT. 

Lerrers Parent APPEAL No. 63 or 1916. 

e January 9, 1917. `. 
Preseni.--Sir Edward Chamier; Kr., Chief 

Justice, and Mr. Justice Sharfuddin. 

MOTIHARI CONCERN, LTD.—Puaintirrs 
— APPELLANTS 
. versus 
LAOHMI PRASAD AND OTHERS— 
DerENDANTS— HRSPONDENTS. 

Bengal Tenancy Act (VIII B,C. of 1885), s. (1— 
Landlord and tenant—Deposit of rent— Withdrawal by 
landlord's agent, effect of — Recognition of tenant. 

Defendants déposited n certain sum in Court-as 

‘rent under section 61 of the Bengal Tenancy Act, 


INDIAN QASUR, 


‘and the District Judge 


[ew 


Plaintiff's agent, who was authorised to withdraw 
money deposited in Court by tenants or any other 


money paid into Court to the credit of the plaintiff, ^ 


withdrew the money deposited by defendants: 

Held, that the withdrawal of the sum by the 
plaintif’ s agent amounted to a recognitjon of the 
defendants as plaintiff's tenants. [p 827, col, 1.] 

Letters Patent Appeal against the decision 
of Mr. Justice Kingsford, dated the 15th June 
1916, in Second Appeal No. 1310 of 
1915. ` 

Messrs. Naresh Chandra Sinha and Shiva 
Narain Bose, for the Appellant. 

Messrs. K. P. Jayaswal and Sender Lal, 
for the Respondents. 


JUDGMENT.—This is an appeal under 
elause 10 of the Letters Patent against a 
judgment of Mr. Justice Kingsford confirming 
the decisions of the  Munsif of Motihari 
of Muzaffarpur. 
The appellant Company sue for possession 
of land in possession of tbe prineipal de- 
fendants, alleging that the Company are 
the proprietors of the land and that the 
principal defendants are mere trespassers. _ 
All three Courts which’ hava dealt with 
this case: have held that in consequence 
of certain rent having been withdrawn from 
the Court by the general agent of the 
Company, the Company must be taken to 
have recognized the principal defendants to 
be tenants of the land and, therefore, no 
suit is maintainable against them as tres- 
passers. In this appeal it is contended 
that the general agent of the Company 
had no authority to withdraw the money 
which had been deposited in the Court 
and even if he had authority to withdraw 
it, the withdrawal did not amount toa re- 
cognition of the status of the defendants 
as tenants. We have examined a translation 
of the Power-of-Attorney held by the 
general agent, and we are satisfied that the 
Courts below were right in holding that 
the general agent had power to withdraw 
the money. The Power-of-Attorney sutho- 
rised him to withdraw money deposited in 
the Court by tenants or any other money 
paid into Court to the credit of the Com- 
pany. It is said that the general agent 
had not power to decide whether the defend- 
ants were tenants or not and, therefore, the 
clause antborising him to withdraw money 
deposited by tenants bad no application to f 
the present case, It is unnecessary to discuss 
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this question, for the other clause referred 
to olearly authorised the general agent 
to withdraw the money. The Power-of. 
Attorney conferred very wide powers on the 
general agent and it seems to us that 
there can be no doubt that the general 
agent was clothed with authority to with. 
draw the money paid into Court by the 
defendants as the rent of the land in 
question, We. think that the Courts below 
were right: also in holding that the ` 
withdrawal of the money amounted to an 
acknowledgment that the defendants were 
at all events not trespassers. In the 
plaint the Company prayed that in case 
the Court came to the .conclusion that 
they were not entitled to possession of the 
land, rent might ba assessed at the 
rate of Rs. 160 a bigha and that Rs. 550 
warded as salami and as compensation 
for alterationa which had been effected on 
the land. Allthe Courts below have declined 
to assess rent on the land, and it seems 
to us that this Court is not in a position 
to do so. The findings merely amount to 
this, that the principal defendants are tenants 
-of some kind on- the land. Whether they 
are tenants-at-will of the whole of ‘the 
land or whether they acquired the rights 
of any previous tenants of the land are 
questions which have not been decided, and 
until they are decided it is impossible to 
say whether any Court is entitled to assess 
rent on the land. The question of the 
actual rights of the principal defendants 
and the question whether rant can be as- 
.gessed by the Court must be settled, if at 
all, in subsequent litigation or by agree- 
ment. This appeal fails and is dismissed 
with costs. 
Appeal dismissed. 
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MADRAS HIGH COURT. 
APPEALS Surrs Nos. 3 AND 4 Or 1916, 
Maroh 20, 1917. 

Present;— Justice Sir William Ayling, Kr., 
and Mr. Justice Sadasiva Aiyar, 

IN A. S. No. 3 or 1916 
VENKATASUBBA SASTRIAL AND orHERS 
—PLAINTIFFS AND D«FENDANT No, 9— 
APPELLANTS 
versus 
V. SUBRAMANIA AIYAR AND OTHER£— 
Darenpants Nos. 1 to 6 AND 10 To 12— 

i RESPONDENTS, 

. INA. S. No. 4 or 1916 
VENKATASUBBA SASTRIAL AND OTHERS 
—DEFENDANTS—-À PPELLANTS 

E versus ' 
V. SUBRAMANIA AIYAR-—PLAINTIFF—— 


RESPONDENT. 

Evidence Act (I of 1872), s. 92—8ale-deed—Oral 
evidence showing deed was intended to be mortgage 
admissibility of , 

Oral evidence is inadmissible to prove that a 
document was intended to have some other mode of 
operation than that which the execntants stated 
and which the parties intended that it should, state, 


Ip. 828, col. 2,] 


Mottayappan v. Palani: Goundan, £0 Ind. Cas, 924. 
38 M. 226; (1913) M. W. N. 650; 25 M. L.J. 290. 
Balkishen Das v. W. F. Leggee, 22 A. 149; 4 C, W. N. 
153; 2 Bom. L. R. 523; 27 1. A. 58; 7 Bar. P. C. J. 601: 
9 Ind, Dec. (x. 8 ) 1130, relied upon. ý 

Where an ostensible vendee pays out of his pocket 
sums towards amounts due by the vendor and 
which he had undertaken to pay, the burden 
lies very heavily upon the vendor to prove that the 
transaction was intended to be a sham and colourable 
one. (p 829, col. 1} 

Vatthinatha Aiyar v. Vaithinathasawmy Aiyar, 29 
Ind. Cas. 97u, relied upon. t 

In a suit to recover possession of the properties 
conveyed under a sale-deed oral evidence was 
adduced to show that the parties to the document 
intended to givə simple mortgage rights to the 
alleged purchaser for tho sums which he had pro- 
mised to pay to the creditors of the alleged vendor: 

Held, that the evidence was inadmissible to prove 
-that a different mode of operation was intended from 
the one which the executants stated and which they 
intended that the document shonld state, [p.828 
col. 2; p. 829, col, 1.] ' 

Mottayappan v. Palani Goundan, 20 Ind. Oas. 924: 
38 M. 226; (1913) M, W. N.650; 25 M.L. J. 290 
followed. ; 


Appeals against the decrees of thé Court 
of the Subordinate Judge, Tinnevellg, in 
Original Suits Nos. 10 and 29 of 1913 respec- 
tively. 

Messrs. T. R. Ramachandra Adyar, T. R, 
Krishnaswami Arwar and G. R. Stvarama, 
krishna Aiyar, for the Appellants, ` 
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VENEATA3UBJA. SASTRIAL V. SUBRAMANIA AIYAR, 


The Hon’ble Mr. T, Rangachariar, aud 
Messrs. M. D. Devadoss and S. RBamaswami 
Aiyar, for the Respondents. 

JUDGMENT. i . 

SADASIYA Aryar, J.— These are appeals from 
two connected suits brought in the Subordi- 
nate Judge’s Court of Tinnevelly. Appeal 
No. ,3 is against the decision in Original Sait 
No. 10 of 1913 brought by the plaintiffs on 
behalf of themselves and of the 9th defendant 
for a declaration that a sale-deed of 4th July 
1901 executed by the members of the plaintiffs! 
family was not bona fide sale-deed, nominal and 
inoperative, and for recovery of possession 
of the agricultural lands sold under it, the 
plaintiffs having themselves continued in pos- 
session of the house and house sites sold under 
the deed. , The connected suit (Original Suit 
No. 29 of 1913) was brought by the lst defend- 
ant to recover possession of the house and house 
sites against the plaintiffa'in Original Suit 
No. 10 of 1913. I shall call the plaintiffs in 
Original Suit. No. 10 of 1913 plaintiffs hera- 
after. Though the plaint in paragraphs 
4and.5 uses the words ‘benami’, ‘colourable’, 
‘nominal’ and so on and the claim is based 
upon the allegation that no interest whatever 
in the properties wis intended to bs conveyed 
under the-sale-deed Exhibit 35 (Exbibit 
A is a.copy of Exhibit 35), the evidence let 
in by the plaintiffs at the trial (see especi- 
ally the evidenca of P. Ws. Nos. land 12) was 
to the effect that the parties intended to 
givesimple mortgage rights to the lst 
defendant over the properties for the sums 
which the Ist defendant promised to pay 


to the” plaintiffs’ numerous creditors 
‘(mortgage-simple and decree creditors). 
The word “malaranai” in Madura and 


Tinnevelly seems to. ba used in a very 
loose ‘manner to indicate not only transac- 
tions and documents which are. wholly 
polourable but also to indicate documents 
whioh were intended to have some other 
legal effect than the effect which the langu- 
age of -the “document in its plain and 
natural construction imports. The sale deed 
(Exhibit 35) thus is not a sham, nominal 
or colourable transaction agcording to the 
evidence of the plaintiffs themselves, but it 
ig a transaction which was intended to have 
a legal. effect .of. far-reaching character and 
to, fransfer large (i. terests and rights. in 
the proyertics .maatinred therein in fayour 


4 


of the 1st defendant, The execntants delibev. 
ately stated in the document that it was 
executed in crder to convey the absolute 
proprietary .interest in the properjies met- 
tioned in it to the lst defendant. - There 
-was no mistake existing in the mind when 
‘making the statements and they intended to 
state in the document that it should operate | 
as a conveyance, but the plaintiffs’ case as 
developed in the trial -was that both par- 
ties secretly intended that it should operate 
as a mortgage though they intended to state 
and did state differently. Is it allowable 
to parties .to adduce evidence to show. that 
what they intended to state and what they- 
stated in a document was not what they 
intended should be th» operation of the 
document: but it was to have some other 
legal effect? I think we are bound by the 
decision in Mottayappan v.' Palani Goundan 
(D, following the decision in Balkishen 
Das v. W. F. Legge (2), to hold that oral 
evidence is inadmissible to prove that it 
was intended to have some other mode of 
operation than that which the executants 
stated and which the parties intended that 
it should state. Tt is clear from the evi. . 
dence in this ease that.the parties in- 
tended that the Ist defendant should 
advance moneys of his own to discharge 
the mortgage debts, simple money debts 
and decree debts mentioned in Exhibit A 
and due by the plaintiffs. Ilt is also clear 
that a few days even before the execution 
of the document, the 1st defendant (vendee) 
borrowed Rs. 2,000 in order to discharge 
the plaintiffs’ decree debts. He afterwards 
paid Rs. 3.000 odd to discharge the - prior 
mortgage debts Exhibits N and. N-1, though 
he had agreed under Exhibit A to pay 
only Rs. 7,000 on that account. He had 
also to pay Rs. 3,700 odd toa usufructuary 
mortgagee whose debts were not mentioned 
at all in Exhibit A. It ia, therefore, im. 
possible to contend that no interest what- 
ever was intended to be transferred to 
Ist defendant under Exhibit A and as 
decided by the Chief Justice and Seshagiri 


(1) 20 Ind. Cas. 924; 33 M. 228; (1913) M. W.N. 
650; 25 M. L. J. 290. - 
(2)22 A. 149: 40. W. N. 153: 2 Bom. L, R. 523; 27. 

I. A. 568; 7 Sar. P. C. J. 601; 9 Ind. Dec. (N. $.) 1139, ° 
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| Aiyar,. Jain Vaithinatha Adyar. v. Vaithis 
nalhasawmy: Aiyar' (8), where'an ostensible 
vendee has paid..out of his pocket sums 
towards the amounts due. by the vendor 
and whioh he (the. vendee) has undertaken 
to pay, the burden lies very -heavily vpon 
the vendor to prove that the transaction 
was intended to be a sham and -colourable 
one. It, no doubt, appears from the ‘evi; 
dence that the amounts mentioned. in Ex- 
hibit A as payable by the lst defendant 
to' discharge the plaintiffs" debts do not.oor- 
. respond in many cases exactly with the actual 
sums due to the said creditors. It further 
appears that the lst defendant in November 
1902 sentthe account Exhibit B tothe manag: 
ing member cf the plaintiffs’ family (Gopala- 
krishna Aiyar), showing the amounts which 
he (lst defendant) had paid or the amounts 
for which he had made himself liable to 
the ‘creditors of the plaintiffs’ family. This 
indicates one of three .alternatives, (1) that 
at the’ very time of the sale-deed, there 
was a contemporaneous oral agreement to 
ra-convey on re-payment of Ist defendant's 
expenses, (2) that there was a secret under- 
stending that the sale-deed was to be 
really a‘ mortgage-deed for the sums pay- 
able to the lst defendant, or (3) that 
there was a subsequent. oral agreement to 
re:convey. The Subordinate Judge finds for 
the-second of the three alternatives and I am 
inclined to agree with him. But, as 1 
said; evidence cannot bé adduced to prove 
such-'‘an intention varying the terms 
of. the registered document. As” regards 
the Ist and -the 3rd alternatives, ` neither 
is put forward as tha basis of the claim 
as in the plaint or developed at the 
trial. The result is: that the sale-deed 
Exhibit 35 ought to be given its legal 
effect as conveying title to the lst de- 
fendant as owner as regards the plaint 
lands. The 1st defendant's subsequent con- 
duct in trying to get what he thought 
would © be -a stronger or safer title 
through bringing the properties to sale by 
means ofa suit instituted on the mortgages, 
Exhibits N and N-1, in the name of his 
benamidar . (whom he made to get an 
assignment of these deeds from the original 
mortgagee) -has -no relevancy on the ques- 


; E Y 


(8)281nd. Cas. 920. — - et 
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mo QE ee 
tion of. the legal effect of Exhibit A .or 
35 in creating a perfect title in the lst 
defendant according .to its own unaided 
strength. In the result, I would dismiss 
the appeal with costs. The other appeal 
follows. Defendants Nos. 1, 2 and 4 will get 
separate costs on the value of the pro. 
perties in, which tbey, are respectively in- 
terested. 

AYLING, J.—I agree. 

. £ | Appeal dismissed’ : 

VRP : : 


” 
` 


SIND JUDICIAL COMMISSIONER'S 
< COURT. . 

First CiviL Aperan No. 12 os 1915. 
January 12, 1917, 
Présent:— Mr. Pratt, J. C., and 

. . - Mr. Crouch, A. J. C. 
‘Messrs, RUPCHAND-RAMCHAND—- 
: ` PLAINTIFFS— APPELLANTS 
u ` . versus l 
HUKUMATRAI AND ANOTHER—DEFENDANTS 


|. — RESPONDENTS. ; 
Contract Act (EX ‘of 1872), ss., 90, 108, 109—Docu. 
ment of title, test of- Delivery order, whether docu- 
ment of title— Warranty of title, breach of, compensation 
for— Delivery order, endorsement of, how fur operative 
to give ‘constructive possession of goods mentioned: in 


. order. j 


One K. had o fixed cash credit account with the 
Bank of Bombay, against which he could borrow up 
toa large amount provided he had in deposit with 
the Bank goods covering the credit with a 30 per 
cent. margin. Under the agreement executed by FE. 
in favour of the Bank the goods delivered to the 
latter were pledged as security for payment of the 
balance due to the Bank at any time or ultimately 
at the closing of the account, and for the payment 
of all:moneys which might become due from K. in 
respect-of all debts, obligations and demands, legal 
or equitable. : 

R, desiring a loan of H&..3,900 on the security 
of 15 cases of ‘saris’, pledged the goods with K., who 
in his turn delivered them over to the Bank and 


‘received Hs. 3,900 which he paid to R. Subsequently 


R. soid 13 oases of these ‘saris’ to H, deliverable on 
a future'date Onthe due ‘date H.'paid the price 
of the goods purchased .to.R., who in his turt paid 
over what he had received to K., who obtained from 
the Bank delivery orders addressed to their godowin 


` keeper authorising*delivery to Kv of a' certain nuni- 


ber of unspecified cases. K. handed back these deli. 
very orders immediately to the godown keeper of the 
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Bank and issued to R. 13 delivery orders of his own 
‘addressed to the godown keeper of the Bank, one for 
each case, specifying the marks, numbers and con- 
tents of each case. R. endorsed over these delivery 
orders to H., who took delivery of 6 cases and on the 
llth October presented the outstanding 7 delivery 
orders atthe Bank, but delivery was refused, as had 
the Bank then given delivery the margin would 
have fallen below 80 per cent. Two days later K. 
became ingolvent. H. suód R. and the Bank for 
recovery of the value of 7 undelivered cases: 

Held, (1) that as against the Bank R. was estopped 
from denying that the goods were the goods of K. 
and R. had no higher rights than K; [p. 532. col. 1.] 

12) that the delivery orders given by the Bank to 
K were not documents of title within the meaning 
of section 108 of the Contract Aot, and that conse- 
quently the Bank did not lose its lien by giving the 
delivery orders; [p. 832, col. 2]. 

(8) that the delivery "orders issued by K. were 
mercantile documents of title [p 834, col. 1.] 

(4) that what E. really sold to H. was the goods 
subject to the Bank's lion coupled with an implied 
warranty of title and that consequently H. was on- 
titled to compensation under section 109, Contract 
Act, for the loss caused to him bv breach of the 
warranty of title owing to his being deprived of the 
goods gold. [p. 833, col. 1: p. 884, col. 1.] : 

Whother a particular document is 2 mercantile 

document of title or not is a question of fact, and the 
testis whether the document is used in the ordinary 
course of business as proof of the possession or 
contro] of the goods or authorising or purporting to 
authorise either by endorsement or by delivery the 
possessor of the document to transfer or receivo 
goods thereby reprosented. The essential object of a 
document of title is a it should be used as evidence 
af title. , 832, col. |, . 
x Wi Na exception ofa Bil of Lading a docu- 
ment of title is nob necessarily & symbol of possession. 
It is a question of fact whether the endorsing and 
transfer of a document of title like a delivery order 
operates to give construotive possession of the goods 
to which it relates. [p. 833, cols. 1 & 2] 


Appeal against the order of Mr. Hay ward, 
A, J. Q., sitting on the Original Side. 

Mr. Rupchand Bilaram, for the Appel- 
lants. l 

Mr. Kimairai Bhojraj, for 


r L 
uic Dipchand T. Ojha, for Respondent 


mene JUDGMENT. | 

Cnovcg, A. T. C.—The facts: of this case 
are either admitted or proved so satisfac- 
torily as to present no difficulty. . 

One Kundanmal Jhamrai had in the year 
1912 a “fixed cash credit account” with the 
"Bank of Bombay, against which he could 
borrow up to a large amount provided “he 
had in deposit with the Bank goods eovering 
the credit with a 30 per cent. margin. This 


Respondent 


[1917 


i 


arrangement with the Bank was embodied in 
a dooument Exhibit D. Under it the goods 
delivered „tò the Bank were pledged as 
security for payment of the balance due to 
the Bank ab any time, or ultimatély at the 
closing of the cash credit account, and for 
the payment of all monies which might 
become due from the borrowers and of all 
debts, obligations and demands, legal or equit- 
able. The ‘Bank had powers to sell the 
goods in the event of the borrower failing 
to maintain the margin of 30 per cent. or 
becoming insolvent. ' 


The appellant firm Messrs. Rupchand 
Ramchand, desiring a loan of Hs. 3,900. on 
15 cases of ‘saries,’ pledged the goods with 
Kundanmal Jhamrai, who in his turn de- 
livered them over to the Bank and reseived 
the sum of, Rs. 3,900 which was, paid ‘to 
Rupqhand Ramchand. The goods were duly 
entered up as part of the goods delivered 
against the cash credit account and the 
amount advanced was added to the debit 
balance standing against Kundanmal Jhamrai 
and the goods thereon became liable to the 
lien created by Exhibit D. 


It has been argued for the appellants/that 
the Bank had notice that these goods were 
not the property of Kundanmal Jhamrai 
but were merely pledged -to him, andvthat 
accordingly the Bank could oxercise over 
them no higher powers than those possessed 
by Kundanmal Jhamrai. In support of this 
contention we have been referred to Exhibit 
R, which shows that a separate godown ac: 
count was kept of these 15 cases. But it 
was not alleged in the plaint that the Bank 
had such notice; no issue was asked for on 
the point and there is no direct evidence, 
there is not even an assertion by any one, that 
the Bank had such notice, Mr. Marshall, 
agent of the Bank, has given reasons for 
inferring that no such notice was given or 
at any rate that, if given, the Bank did not 
agree to treat the goods as not included in 
the general cash credit account, for it is clear 
that no separate loan account was opened 
for these 15 cases. Rupchand Ramchand, 
having permitted Kundanmal: Jhamrai to 
have possession of the goods and to hand 
them over to the Bank as theirs and to 
obtain credit on them under the terms of 
Exhibit D, is estopped from denying that 
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the goods were subject, like other goods 
of Kundanmal Jhamrai, to the lien created 
by that document, 

On the lat July 1913 Rupchand Ramchand 
entered into an agreement for the sale of 13 
of the cases deposited with the Bank with 
the respondents, Messrs. Hukumatrai Lila- 
ram, Three were to be delivered on the 
6th July, five on the 4th August and five 
on the 3rd September. Delivery was to be 
taken at oneb on the due dates, failing 
which interest was to be paid at a stated 
rate. The contract stated that the transac- 
tion was "according" to the usage of the 
office, which meant according to the usage 
current in tha offices of European importing 
firms in Karavhi. 

Hukumutrai Lilaram duly paid for the 
goods on due dates. Rupshand Ramchand, 
in turn, paid over what he received to Kun- 
danmal Jhamrai who obtained from the Bank 
delivery orders for four, 
respeotively, in the following form:—— 

Delivery order, 
No. 10748. 
To 
The Godown Keeper, 
Bank of Bombay, ardahi. 

Please deliver to Kundanmal Jhamrai 

four packages of piece goods according to 


his order. 
(Sp.) 
Agent. 


handed these de- 
godown 


Kundanmal Jhamrai 
livery orders immediately to the 


keeper and issued to Rupchand Ramchend ., 


18 several delivery orders, one for each case 
in this form: ; 
Karachi, 7.8.1913. 
To 
The Godown Keeper, 
Bank of Bombay. 

Please deliver to Mr. Rupshand Ramohand 
the following goods against Bank’s de- 
livery Order No. 10748, dated 5th August 
1913, and take receipt for the same. 
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six and six cases, 


bel 


Thirteen of these delivery orders were 
endorsed over to Hnkumatrai Lilaram, on their 
paying the purchase-money due in respeat of 
them. Those relative to the last lot were 
handed over on the 4th September. 

Hukumatrai Lilaram presented the de- 
livery orders in respect of the first lot of 
three cases at the Bank and obtained de- 
livery. Of the second lot they took de- 
livery of two cases. One case was delivered 
direct at the shop of Rupchand Ramchand. 

On the 11th October, Hukumatrai Lilaram 
presented the outstanding 7 delivery orders 
at the Bank but delivery was refused. 
Had the Bank then given delivery the 
margin would have fellen below 30 per 
cent. On the 13th October Kundanmal Jham- 
rai failed. 

Hnukumatrai Lilaram have in the present 
suit .claimed the value of the seven cases 
from Rupchand Ramchand, on the ground 
that they were entitled under the usage 
of offices in Karachi to take delivery at 
their convenience and that delivery was 
not given. They implead the Bank of 
Bombay but formulate no case which would 
justify the Court in giving 2 decree against 
it. Rupchand Ramchand in their written 
statement contend that they had given 
delivery and fulfilled their contract of sale: 
the plaintiffs were estopped from asserting 
that delivery had not been given and that 
the Bank was estopped from asserting their 
lien by having issued delivery orders, The 
Bank contended that there was no privity 
between it and the plaintiff, and that their 
lien was enforceable. 

The lower Court held that the Bank 
had a good lien: that they were not estop- 
ped from asserting it by the fact that 
they had issued delivery orders or by hay- 
ing given delivery of some of the goods; 
that the plaintiffs had a reasonable time 
within which to take delivery from the 
bailees with whom their vendors had de- 
posited the goods, and that they applied 
for them within a reasonable time; that as 
delivery was refused Rupshand Ramchand 
had not completed their contract and were 
liable for the value of the goods not de- 
livered. Judgment was given against Rup- 
chand Ramchand for Rs. 1,685-49 with in. 
terest and all costs, 

Rupeband Ramchand now appeal, Mr Rup- 
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chand for the appellants has-confined his case 
to six points: (1) That the Bank knew that 
the goods were pledged with' Kundanmal- 
Jhamrai and could not bave greater right 
over than their pledgor. (2) That 
the issue of delivery orders by the Bank 
operated as a waiver of their lien. (3) 
That after the issue of the delivery orders 
they held the goods as bailees, the ‘lien 
having been discharged by payment. (4) 
That being aware that Kundanmal Jhamrai 
had issued delivery orders they were estop- 
ped from denying he had-aright to give 
possession. (5) That having given partde- 
livery orders they had thereby represented 
to the buyers that the other cases would 
be delivered. (6) That they had no right 
to retain the goods of a stranger under their 
general lien. 

I have already dealt with the question 
whether the Bank had notice of the limited 
rights which Kundanmal had over the 
goods. . Rupchand Ramchand’ was estopped 
from denying that the goods were the goods 
of Kundanmal Jhamrai, and had asagainst 
the Bank no higher rights than Kundanmal- 
Jbamrai. This disposes of the first and last 
pointsraised by Mr. Rupchand. s 


The several contentions of estoppel and 
waiver put forward by the learned Pleader 
for the ‘appellants are based on the theory 
that the delivery orders given by the Bank 

were documents of title within the meaning 
of section 108, Indian Contract Act, and 
section 137 of the Transfer of Property Act. 
Now the recetit case of Ramdas Vithaldas 
v. Amerchand $ Co. (1) points out that 
it is; a question of fact whether a par- 
ticular dceument is a mercantile document 
of title, ‘and tbe: test is whether the docu- 
iùent -is used in the ordinary course- of 
business as proof to the possession or control 
of goods or authorising or purporting to 
authorise,“ either by endorsement or by 
delivery, the possessor of the document to 
transfer or receive goods thereby represent- 
ed, The essential object of a' document 
of title ig that it sbould be ‘used as evidencé 
or Miles Rd meréantile’ document’ of title 


Sa» v 


E 35 Ind. Cas. 054.18 Bom. L. R. 670; 20:0. W, E 
: 1182, (1916) 2M: WANG 110,720 M..T. 194; 31 M. 
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ean effectively operate as such in favou” 


of any particular person only if that -per- 
sop is in possession of it and can display it as 
evidence of his possession and control of the 
goods. Now the delivery order ‘given by 
the Bank: to Kundanmal was not such as 
to be capable of being used as a mercantile 
document of title; for it merely authorised 
the godown keeper to hand over a certain 
number of unspecified cases, and four oases 
of unknown contents would be unsaleable 
among merchants. -In the next place the 
delivery order was never issued, Mr, Mar: 
shall states that it was taken at once to 
his godown keeper .and retained by him so 
that Kundanmal Jhamrai might have the 
benefit of the eredit given on the goods 
it represented. The question whether any 
delivery order is a document of title or 
not, isa pure question of fact; and reported 
decisions holding that documents in otber 
terms and put to other purposes are docu. 
ments of -title are of little assistance in 
determining whether the  doeument with 
which we are concerned comes- under the 
category. There is no evidence whatever 
that delivery orders of the Bank of Bombay, 
or indeed of: any other Bank, are ever 
used in Karachi as documents of title, 
There is not even an allegation to that 
effeqt. As the godown keeper is aservant 
of the Bank just as the agent, the effect 
of at once handing the delivery order to 
the former is-to return the order to the 
Bank, and the object of doing so is, as 
explained by Mr. Marshall, -that the Bapk 
may retain its lien on the relative goods. 
The order is uothing more than an ini 
struction to the godown keeper to release 
a certain number of packages unless he 
receives instructions to the contrary. -Jb is 
clear that the order was never intended 
either by the Bank or the pledgor to be 
used ‘as a document of title and entirely 
effective precautions were taken to ‘prevent 
it ever being used as such. The Bank 
‘cortainly did not waive A lien by une the 
delivery.order. : . 

. As between the Bank and the plaintiffs 
there could be no .estoppel baged on the 
delivery order; for it was neyer shown, to 
them. Plaintitfs did not allége any estoppel 
and had, shown no grounds! on which an 
estoppel could be pleaded. LAs. Detween.the 


t 
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Bank and Rupchand Ramchand, the latter 
must be identified with Kundanmal Jhamrai 


and the case for estoppel is sompletely met 
by pointing out that they not only permit- 


ted Kundanmal Jhamrai to place their goods: 


under the terms of Exhibit D but aequiesced 
in the return of the delivery order. 

The delivery orders issued by Kundanmal 
Jhamrai were, in my opinion, mercantile doca- 
ments of title. Hach order dealt with one 
package only which was fully identified 
by its marks and serial number, But the 


order could operate by way of estoppel only 
The fact: 
that the Bank knew, or had reason to know,’ 


as against the person who issued it. 


that such orders were'issued containing a 
reference to their own order could estop 
them from claiming a lien, only if such 
reference did, as a matter of fact, Have the 
effect of indicating to the market that the 
relative goods had been released by them. 
But no witness states that 
effect. Plaintiffs’ representative asserts that 
when he saw the. delivery ordérs he inferred 
that the goods were pledged to the 
Bank, and the non-production of the order 
issued’ by the ,Bank would be suffisient 


to put any merchant to inquiry as to the’ 


reason. of its detention. 

“When Rupshand Ramchand entered into 
the agreement of sale with,the plaintiffs, 
they‘had no hing more to sell than the goods 
subject to the Bank’s lien, and this is 
all they did sell; but by the very contract 
of sale 


warranty of tisle. The purchasers became 
owners of the goods as soon as they had 
paid the stipulated price and received the 
relative delivery orders. 
borne in. mind 
subject to the Bank’s lien, 


Although a delivery order may be a 


document of title, ib is not nesessarily a. 


symbol of possession of the relative goods. 
The only document of title which is 
always such a symbol is a Bill of Lading. 
The transfer of a Bill of Lading duly 
endorsed operates: as  construotive transfer 
of the  possession.of the goods covered 
by it, if such be the intention of the par- 
ties. But it is purely a question of fact 
whether the endorsing and transfer of a 
delivery order operates to give construc- 
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“goods on' behalf of the person. 


such is the' 


Rupehaud Ramchand were bound, 
to give delivery and they gave an implied, 


But it must be’ 
that .the goods were still 


tive possession of the goods to which it 
relates, In ordinary,cases, the bailee of the 
goods holds them on behalf of the original 


' bailor until a duly endorsed delivery order in 


due form be presented to’ him, and he has 
satisfied himself that it is in order-and he 
has: expressed’ himself ready to hold the 
` presenting 
it. But where a trade is highly organised 
and merchants commonly issue ‘delivery 
orders as a matter of course in thé process 
of attempting to sell their goods and such de- 
livery orders are ‘invariably redoghised by 
bailees as entitling the ‘holder to “possession, 
then itcan be asserted that the bailee, who 
knows that his bailor lias issued delivery 
orders, holds the , goods nóton behalf of the 
original bailor but'on behalf of ariy person who 
may present the delivery order duly endorsed. 
Thus in the recent case of Anglo-Indian 
Jute Mills’ Co. v. Omadem«l (2) Jenkins, C. 
J., in discussing the use of delivery orders 
in the Calentta Jute l'rade, went so far as 
to hold ‘that’ in that trade delivery 
orders were dealt with in the market as 
absolutely representing the goods to which 
they relate. | 

Delivery of goods may be made by doing 
anything which has the effect of putting 
them in possession of the buyer (section 90, 
Indian Contrast Act). Goods are delivered 
when they are placed in the vandee’s power 
so that he may immediately remove them, 
and cannot be rightfully prevented from 
doing so (Smith's Mercantile Law). It 
is clear that not actual possession but 
effective possession is essential, and what 
amounts to effective possession in any case 
is a question of fact. The answer depends 
on the circumstances surrounding each. 
case. 


Oar present problem is.\complicated by 
the fact that there were two several bailees,, 
Kundanmal Jhamrai who had issded mer- 
cantila document of title in respect of the 
goods and who had parted with their 
physical possession, and secondly, the Bank 
of Bombay who still had physical posses- 
sion of the goods and held over thema 
potential lien. When the purchasers receiv- 
ed the duly endorsed delivery ‘orders, they 
had, in my opinion, as against Kundanmal 


(2) 10 Ind; Cas. 859; 38 C, 127, 
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Jiamrei sush effective possession as wonld 
satisfy the conditions laid down in, section 
90 of the Indian Contract Act. They could 
have immediately removed the goods and 
Kundammal Jhamrai had no lawful power to 
prevent them. And as against the Bank 
the purchasers had, in my opinion, effective 
possession of the goods subjyest to the 
Bank’s potential lien. This was all the 
possession that Rupchand Ramchand could 
transfer. It is certain that the purchasers 
were content with the delivery made to 
them, for they accepted it as sufficient and 
never asked for anything further. It is 
difficult to see what further step Messrs 
Rupchand Ramchand could have taken to 
complete the delivery so far as they were 


concerned, It rested entirely with the 
purchasers to reduce the goods to actual 
possession. But the ownership and the 
possession transferred were undoubtedly 
subject to the Bank's prtential lien. In 
argument, it has been suggested that 
there can be no delivery to satisfy section 


90 if any lien remain in a bailee, but the 
diffculty suggested seems to disappear if 
it be borne iu mind that what was sold 
to the purchasers was a, certain number 
of bales subject in fact to the lien of 
the Bank, but with a warranty of 
title. 

, If this view of the case. be correct, then, 
the suit is in effect one for damages for 


breach of warranty of title and plaintiffs 


are entitled to compensation for loss caused 
to them through being deprived of the 
thing sold (section 109, Contract Act). Mr. 
Rupeband hascontended that the loss arose 
not from the enforcement of the lien but from 
the delay of the plaintiffs in taking delivery, 

ut the delay in taking delivery and seizure 
by the Bank were not connected by the tie of 
cause and effect; the direct and immediate 
ause was the existence of the lien. The pur- 
chasers had full right to leave their goods 
at the Bank so long as the Bank was willing 
to take charge of them. 


But the question whether or not effect- 
ive possession had been given by the 
transfer of the delivery orders in this 
particular case is ore on whiob the jury 
might well differ. The learned Judge of 
the. lower Court has taken the view that 
such possession was net given; but he 
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bases bis opinion on illustration (e)? to 
section 9C,  Jndian Contract Act, and 
Pollock and Mulla's Commentary on that 
section, and treats the question as one 
of law on whish no difference of ppinion is 
permissible, But illustration (e) does no more 
than show the application of a general rule of 
law to a particular set of facts; ib does 
not purport to be exhaustive and the 
decided cases referred to in the comment- 
ary are likely to be misleading, unless the 
facts with which they deal are identical 
with those before us. Some of them are 
decisions under the Statute of Frauds, where 
the test was whether the goods had been 
“actually received”. Others are cases of con- 
siderable antiquity dealing with primitive 
conditions which no longer obtain ina highly 
organised mercantile community. ‘‘Posses- 
Sion" is the having, holding or. detention 
of property in one’s power or ‘command; 
and it may be either actual or constractive. 
The question whether or not a certain 
process has the effect of putting goods in 
the possession of the bnyer or of some 
person authorised to hold them on his 
bebalf must, in my opinion, always remain 
a question of fact. 


Holding that delivery had been offered only, . ' 


the learned Judge treated the case ag one of, 
failure to give delivery. He classed. the” sind. 
under the head ofthose in which the purchaser 
has been unable to 'óbtain delivery through 
some tortious act of the bailee, and where 
the test question is whether or not appli- 
cation for the goods was made within a 
reasonable time, He considered that the pur- 
chasers did in this case apply within reason- 
able time. 


But, whichever view be ascepted, the 
result is the same. Either the purchasers 
bad been given effective possession or not. 
If they had, then the vendors are liable 
as for breach of warranty; “if they had 
not, then it is a case of failure to give 
delivery. In any event, Rupchand Ram- 
chand are liable to pay the value of the goods, 


Mere delivery of one or more packages 
against delivery orderscoverine those packages 
and no other could not possibly eatop the 
Bank from asserting “their lien over other 
goods. There was no representation regard. 
ing the other goods. : 
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.I would dismiss the appeal with costs. 
Pratt, J. O.—I concur. 
Appeal dismissed. 





PATNA HIGH COURT. 
E Crvit MisogLLANROUS APPFAL No, 292 
oF 1916. \ 
July 6, 1917. 

Present: —Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. 
RAM BAHADUR AND oTHEERS—DEOREE- 

i HOLDERS— Å PPELLANTS 
versus 
| Thakur Sri Sri RADHA KRISHEN 
OHANDERJI turoves SYAM KUERI— _ 


i J DGMENT-DEBTOR— RESPONDENT. 

Euecution—High Court decree—Subordimate Judge, 
whether competent to stay execution—Oivil Procedure 
Code ‘Act V. of 190%), s 115, O. XLV, r. 13—'Court, 
meaning of - Revision— Appeal against non-appealable 
order, whether can be treated as revision. 

‘A decree-holder obtained possession of certain 
property in execution of a deoree of the High Court 
against which an appeal was pending before His 
Majesty in Coundi] and then took out exeontion for 
costs, The Subordinate Judge stayed execution for 
costs on the judgment-debtor furnishing security. 
The deoree-holder appealed against the order of the 
Subordinate Judge staying execution: 

‘ Heli, that the Subordinate Judge had no power to 


stay execution of the decree of the High Court and. 


that the only Court that could stay execution was the 
High Court itself. [p. 886, col. ],] 

he word “Court” in the first paragraph of rule 13 
ef Order XLV of the Civil Procedure Code means 
a High Court, [p. 836, col. 1.] 

Where san appeal is preferred against a non- 
appealable order of a lower Court staying exeoution, 
the appeal may be treated as an application for 
revision. [p. 836, col. 1.] 

Appeal from an order of the Additional 
Subordinate Judge, Monghyr, dated the 
24th June 19:6. 

Messrs. Shorosht Oharan Mitter and Shiva 
Narain Bose, for the Appellants. 

Syed Muhammad Tahir, for 


pondent. 


the Res- 


JUDGMENT. 

Cramizs, C. J.— The appellants brought 
a Suit for possession of 150 bigkas of land 
and for mesne profits. Their suit was 
dismissed by the Additional Subordinate 
Judge of Monghyr, but on appeal to the 
Calentta. High Court. their. claim was 
decreed both for possession and for mesne 
profits and & considerable sum was awarded 
to themon account of costs. The respond- 
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ent applied for leave to appeal to His 
Majesty in Council andin due course his 
appeal was admitted and it is now pending 
before- the Privy Council. The appellants 
obtained possession of the property in exe- 
eution of the decree of the Calcutta High 
Court and they have now taken out execu- 
tion for the costs. The Subordinate Judge 
has stayed execution for the costs on the 
judgment-debtor furnishing security. This 
appeal challenges the order of the Sub- 
ordinate Judge staying execution. It is 
urged on behalf of the appellants that the 
Subordinate Judge had no power to stay 
execution of the decree of the Caleatta High 
Court and that the only ‘Court which could 


stay execution isa High Court. They say a 
High Court because there is just 
room for doubt whether the Oaloutta 
High Court, or this Court would 


have jurisdiction, Order XLV, rule 13, 
provides that notwithstanding the grant of 
a certificate for the admission of an appeal 
to His Majesty in Council, the deoree ap- 
pealed from shall be unconditionally executed 
unless the Court otherwise directs, and the 
Court may, if it thinks fit onspecial cause 
shown by any party interested in the ‘suit 
or otherwise appearing to the Court, impound 
moveable property in dispute, allow the 
decree to be executed on security being given 
by the respondent or stay execution on 
security being given by the appellant or 
place any party seeking the assistance 
of the Court under such conditions or give 
such other direction in respect .of the 
subject-matter of the appeal as it thinks 
fit by the appointment’ of a Receiver or 
otherwise. The appellants contend that the 
word "Court" in rule 13 means a High 
Court and no other Court. The respondent 
draws attention to the fact that in the 
corresponding section in the Code of 1282, 
the words in the first parggraph were 
** unless the Court admitting the appeal other- 
wise directs", and it is suggested that the 
words “admitting the appeal” have been 
struck out in order that subordinate Courts 
as well as: the High Court may exercise the 
powers conferred by rule .3. The words 
*admitting the appeal" were, T understand, 
struck ouf on account of a oorfi tof. opinion 
on the question whether a Hign Court could 
exercise the powers conferred by section 
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608, where the ‘appeal had been admitted 
not by the High Coürt but by their Lord- 
ships of the Privy Council, 
that it oan have been intended by thé altera- 
tion in the language ‘of the provisidt: to con- 
fer upon subordinate Courts powers which 
‘have always been exercised’ by the High 
‘Coart. It is prima facie improbable that 
the Legislature would invest & Subordinate 
(Court with power to stay’ “for: a consider- 
able period execution of 4 decree passed by 
& High Court. Rule ‘14° ; Provides for farther 
security being dématided in case the security 
‘furnished by' either party is found to be 
inadequate. It is quite clear that the 
word “Court” in rule 14 means a High 
Court only, for it is only a High Court 
which ` can i ,06nsider the adequacy of 
security given by. an appellant to His 
.. Majesty in Qoupoik:™In my opinion there 
„can be tio doubt whatever that the word 
""Oonrt" in the first paragraph of rule 13 
of Order: XLV. means a High Cou: t. 
sonstruction advocated by the respondents 
would cause the greatest confusion. 

Then it is contended on behalf of the 
respondents that if we hold that the order 
of the Subordingte Judge was passed with- 
i jurisdiction, the Appellants ought not 

have appealed against it but ought 
i have appiied under‘rection 115 of the Code 
to ‘have. it . set aside. This question is 
hardly worth diseussion, for if the argu- 
ment of the respondents is sound the 
appeal before us may be treated as an 
application for revision. 
Subordinate Judge had no authority to stay 
the execution, passed by the Calcutta High 
Court, it is unnecessary to consider whether 
there are or are not grounds for staying 
éxeontión of the decree as regards costs. 


Lastly, it was contended that the appel- 
lants had debarred themselves from challeng- 
ing the order of the Subordinate Judge by 
having accepted the security given by the 
respondents in the Court below. There 
appears to be no force in this contention, 
The- Subordinate Judge directed that execu- 
tion should be stayed if the respondents 
furnished security. . Within two days the 
respondents filed a “draft 
The appellants were called upon to file 
any objections which they might have to 
wake with regard to the bond, Both parties 
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I do' not think: 


“of the ‘Subordinate Judge, 


The | 


If, as 1 hold, the 


security bond,’ 
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'were" lieard'and as: a result of the appel- 


lants’ objectioris'the respondents were given 
time 'to^give fresh security, Then a second 
draft security deed was filed. The appellants 
again objected-and the matter came before the 
Court and was ultimately settled on July 
15th;:1916, about three weeks after the order 
directing that 
execution should be stayed. It appears to 
me that'there ‘is nothing in the proceedings 
in the Court below, in which the appel. 
lants took part; which can be held to debar 
them from challenging the order of the 
Subordinate Judge staying execution of the 
decree as regards the costs. For these 
reasons I would set asidethe order of the 
Subordinate Judge directing execution of 
the decree as to costs to be stayed. Tha 
appellants are entitled to their costs. Hearing: 
fee two gold mohurs. 
SHAREFUDDIN, J.—lI agree. yos 
: ‘Appeal allowed, 
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Letters Patenr ÁPPEaLS Nos. 247 AND 248- 

or 1916, 
. July 16, 1917. 
Present: — Mr. Justice Abdur Rahim and 
Mr. Justice Kumaraswami Sastri, 
ALAGAPPA CHETTIAR AND OTHERS | 
REPREsENTED BY AGENT, SUBRAMANIA 
1Y E R— R&8SPONDENTS—A PPELLANTS 
versus 
MUTHUKUMARA CHETTIÁR— 
PETITIONER— RESPONDENT, 

- Interest, payment of—Money deposited in Court 
withdrawn on giving undertaking—Refund of money 
~ Liability to pay interest—Civil Procedure Code (Act, 
F of 1908), s. 144. 

A certain sum of money was in deposit in Court 
on behalf of a judgment-debtor and there was a 
dispute as to who was entitled to the money. Appel.: 
lants filed a suit to establish their right and'obtained 
a temporary injunction restraining the respondent 
from drawing the money. Thereupon the latter on 
giving an undertaking to the Court, which made no 
mention of interest, was allowed to draw the money. 
Appellants succeeded in establishing their title and 
claimed-interest on the amount drawn. by there. | 
spondbat till the date when he paid back the amount ; 
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Held, that inasmuch as the respondent. who had no 
title to the money, obtained it from the Court by 
representing that he had a title, and thus had 
wrongful -use of the appellants’ money, he was 
bound to pay interest during the time he had the 
use of Qie money. 

Appeals under clause 15 of the Letters 
Patent against the judgment of Mr. Justice 
Srinivasa: Aiyangar, in Civil 
Petitions Nos, 591 and 592 of 1915, praying 
respectively. to revise the order of the 
District. Court, Tanjore, in Civil Mis- 
cellaneous Appeal No, -78 of 1914, (Original 
Petition. No. 737 of 1914, in Original 
Suit No. 288 of 1912, on the file of the 
Court of the District Munsif, Tiruturat- 
pundi), and the order of the Court of the 
District Munsif, Tiruturaipundi, in Original 

_ Petition No. 737 of 1914, in Original Suit 
No. 288 of 1912, 

Mr. C. V. Anantharkishna Aiyar, for the 
Appellanta. ` 

Mr. S. Muthiah Mudaliar, 
pondent, 


JUDGMENT.—In this case there wasa 
certain amount of money in deposit in 
Court and there was a dispute as to who 
was entitled to thaf money, the appellants 
whose claim was based on a certain trust- 
deed, or the judgment-debtor of the res- 
pondent. The appellants filed a suit to 
establish “their right and obtained a tem- 
porary injunction restraining the respondent 
from drawing the money. Thereupon the 
respondent, on giving an undertaking to the 
Court, was allowed to draw the money. 
The appellants succeeded in establishing their 
title, and the only question now before 
us in the Letters Patent Appeal is whether 
the appellants are entitled to interest on the 
amount drawn by the respondent till the 
date when he paid back the amount. Mr. 
Justice Srinivasa Aiyangar has desided 
against the appellants’ contention, on the 
ground that the undertaking given by the 
respondent did not provide for the payment 
of interest, We do not think that this 
is & conclusive factor, "There is no express 
provision in the Civi Procedure Code 
or any- of the other Iudian Acts which 
we have been referred whivh covers the 
question. Section 144 of the Uode provides 
proper orders being passed as regards pay- 
ment of interest or damages in cases of 
restitution,, This is not exactly, a case] of 


for the Res- 
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restitution, though the prineiple of that 
section has been applied to a case some- 
what similar to this by a Bench of this 
Court in Tangutur Subrayudu v. Yerram Setti 
Seshasent (1). We haye also been referred 
to a decision of the Patna High Court in 


` Indra Chand Bothra v. Mr. A. H, Forbes (2). 


There also, though it was not a case exactly 
covered by section 144, the principle of that 
section was applied. The Privy Council has 
laid down the principle applicable to such 
cases in Rodger v Comptoir d' Escompte de 
Paris (3). Here the facts show that the 
appellants were entitled to this money and 
the respondent who bad no title to the money 
obtained it from the Court by representing 
that he had a title. The principle, therefore, 
applies that having had wrongful use of the 
appellants’ money, he is bound to pay 
interest during the time he had the use of 
the money. 

The learned Pleader,for the respondent 
argued that the Court bad no power to 
order the payment of the money or interest 
thereon in this proceeding. But the order 
is simply to enforce the undertaking which 
was given by the respondent to the Court, 
and we have no doubt in holding that the 
Court had inherent power to enforee that 
undertaking on the faith of which the res- 


“pondent obtained the money. 


We mustallow the appeals reversing the: 
judgment of the learned Judge and the 
decree will be varied in this way; the decree 
will provide for payment of interest by 
the respondent at 6 per cent from the date 
he drew the money from Court till the 
date of re-payment. The respondent must 
bear the costs of these appeals and of the 
revision petitions. The memoranda of objec- 
tions are dismissed. 

Appeals allowed, 

V.R.P. 


(1) 33 Ind, Cas. 739; 40 M. 299; 3 L. W. 286; (1916) 
M. W. N. 155; 80 M. L. J. 366; 19 M. L. T. 236. 

(2) 39 Ind. Cas. 22; 2 P. L. J. 149. 

(3) (1871) 3 P. C, 463 at p. 476: 40 L. J. P. C. 1; 
21 L. T. 111; 19 W. R. 449; 7 Moo. P. C. (x, 8) 314. 
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PATNA HIGH COURT. 
Ssconp rvu Appears Nos. 1169, 1170, 1171 
. AND 1172 T0 1183 anv 1408 or 1916. 
Jure 28, 1917, 

, Present: —Mr. Justice Sharfuddin and 
Mr. Justice Roe, 
NARAYAN PROSAD AND ANOTHER-— 
PLAINTIFFI—ÅPPELLANTS 


VOTEUS 
GAJO MAHTON AND OTHERS —DEFENDANTS— 
RESPONDENTS. 

‘Bengal Tenancy Act (VIII B. C. of 1895), se. 15, 16 
— Permanent tenure-holder, suit by—Failure to com: 
ply with provisions of s, \5—Compliance in appeal— 
Decree, whether can be passed—Civil Procedure Code 
(Act Y of 1908), O. XLI, v. 31—Appeal—Judgment, 
contenta of. 

lere in n suit for rent by a permenent tenure- 
holder- the provisions of sections 15 and 16 of the 
Bengal Tenancy Act are not complied with before 
the institution of the suit but the objection as to 
the plaintiff's omission is not seriously pressed in 
the First Court and a decree: ig obtained in’ spite 
of it, the Appellate Oourt, on an appeal being pre- 
ferred to ib from the decree, has jurisdiction to pass 
a deoree in the enit if the provisions of those rections 
are complied with before the a&opeal comes on for 
hearing, [p. 838, col. 2] 


The object of section 16 of the Bengal Tenancy- 


Actis to prevent the holder of a permanent tenura 
recovering rent from his raiyats without attorning 
fully to the superior landlord. |p. 838, col. 2.] 

The parties to an appeal are entitled to have n 
considered judgment upon the issues which were dis- 
cussed in-the Oourt of First Instance [p 839, col. 1.] 


Appeal from a desision of the District 
Judge,. Monghyr, dated the 22nd July 1916. 
Messrs. Hasan Imam, Fakhruddin, Kulwant 


Sahat and  Shiveswardyal, for the Appel. 
lants. . 
Messrs. Muhammad Ishfag and Bimla 


Charan Sinha, for the Respondents. 
JUDGMENT. 

Ros, J.—The first question for decision in 
this ease is whether the principle enunciated 
in the Full Bench decision in Alimuddin 
. Khan v. Hira Lal Sen (1) should be extended 
to cases in which in the Court of Appeal an 
objection has ,been taken that a preliminary 
necessary before a deareo can be obtained 


has not been fulfilled. The facts are that the 


appellants have taken by survivorship & right 
to & permanent tenure. They had, at the time 
of their institution of suits for rent, not com- 
plied with the provisions of section 16 of the 
Bengal Tenaney Act..* An objestion was 
taken in the written statements of the 


(1) 28 O. 87; 12 Ind. Dec. (x. a.) 59. 
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tenants that no snit would lie so longas 
sections 15 and !6 were not compl'ed with. 
lt does not appear that the objection was 
seriously pressed inthe Court f First Instance 
and decrees were obtained in spite of i&, On 
appeal to the District Court the. learned 
Judge held that the provision of section 15 . 
not having been complied with section 16 
was a bar to the making of a deoree. The 
attention of the learned Judge does not seem 
to have beendrawn to the fact that pending 
the appeal to his Court notices under section 
15 had been issued and the necessary fees 
paid. There is upon the record, and was 
upon the record at the time of the hearing 
before the District Court, a challan showing 
that the fees had been paid For the 
appellant it is contended that the section , 
having been complied with the District 
Judge had no jurisdiction to refuse a decree. 
In answer to this itis suggested that inas- 
much as tbe Munsif had ro iurisdiotion to 
make a decree, it followed that the learned 
Judge sitting in appeal from the decision of 
ihe Munsif would have no further jurisdio-, 
tion than that which lay in the Munsif, We 
arenot in sympathy with the respondents’ 
contention. The objest of section 16 is to pre-. 
vent the holder of & permanent tenure racover- 
ing rent from his raiyats without attorning ` 
fully to his superior Jandlord. He haa now, 
attorned fully to his landlord and there was 
at the time of the decree made by the 
District Court in appeal no bar to the decree 
which the learned Judge refused. We are 
of opinion that it would be inequitable to 
refer the plaintiffs to'a fresh suit whereby 
large sums would be lost by limitation arid hold 
that at least in cases in which the objection 
was not seriously pressed in the lower Court 
the principle suggested in the case we have 
quoted is applicable to the case in which the 
provisions of section 15 have been complied | 
with before the case comes on in appeal in 
the District Court. It, therefore, follows that 
if any sums are due to the plaintiffs, they are 
entitled to recover those sums from each of 
the defendants in these cases. 


The learned Judge purports to. have 
decided the cases also on the merita, bnt it 
is obvious that he had no intention of going - 
deeply iuto the matters in issue and his 
judgment is as he himself admits not arrived 
at after discussion in detsil. On the face of 


Vol. XLII] 


WOR LEE LONE 0, A, RAHMAN, 


it, it is not a considered judgment. Both 
parties are entitled to havea considered 
judgment upon the issues which were 
discussed in the Court of First Instance. The 
case mush therefore, be remanded as if it had 
been decided upon a preliminary issue with- 
out discussion of the subsequent issues which 
arose, Wae, therefore, set aside the decision 
af the District Court. and remand these cases 
te the lower Appellate Court for decision on 
the merits. Costs will follow the result. 
SHARFUDDIN, J.—I agree. 
Appeals allowed; Cases remanded. 


LOWER BURMA CHIEF COURT. 
'Oivin, MiscgLLANEOUS ÁPPEAL No. 187 
or 1916. 

April 30, 1917. 

Present:— Mr. Justice Ormond, Offg. Chief 
Judge, and Mr. Justice Parlett. 
WOR LEE LONE--PzAINTIFF—Á PPELLANT 
versus 


A. RAHMAN—Derenpant—Responpent, 

Civil Procedure Code (Act V of 1908), s. 15, O. 
XXXVII—Provineial Small Causes Courts Act (IX of 
1887), s. 16 — Jurisdiction —Ohief Court, whether com- 
petent to entertain suit of Small Causes jurisdiction. 

A Chief Court bas no jurisdiction to entertain a suit 
of Small Causes jurisdiction. 

Order XXXVII of the Civil Procedure Code lays 
down certain rules of procedure applicable only 
after the plaint has been admitted by the Chief Court 


Mr. May Oung, for the Appellant. 

Mr. Lentaigne, for the Respondent. 

JUDGMENT,.—The plaintiff presented a 
plaint on the original side of this Court 
whereby he claimed Rs. $24 on a pro-note 
and stated that he desired to proceed under 
Order XXXVII of' the Code. The plaint 
was returned to be presented to the proper 
Court, £e, the Small Cause’ Court. The 
plaintiff now appeals from this order re- 
jecting his plaint. He anntends that be- 
cause rule 2 of Order XXXVII refers to all 
suits upon bills of exchange. ^ ndis or pro- 
missory notes, and because Order XXXVII 
does not apply to the Small Cause Court, 
he is, therefore, entitled to institute his suit 
in the Chief Court, 
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Section 15 of the Code says: “Every 
suit shall be instituted in the Court of the 
lowest grade competent to try it", and 
section 16 of the Provincial Small Causes 
Courts Act says, "A suit cognizable by a 
Court of Small Causes shall not be tried by 
any other Court having jurisdiction with. 
in tbe local limits of the jurisdiotion of the 
Court of Small Causes", 

The süit was one on a promissory note 
for Hs. 824 and was cognizable by tho 
Court of Small Causes and that Court was 
competent to try the suit. Order XXXVII 
lays down certain rules of procedure whish are 
applicable only to the Chief Court, and 
such rules of procedure can only be applied 
after the plaint has been admitted. The 
rules do not in any way alter the nature 
of the suit, nor the jurisdiction of the 
Court. 

The Chief Court had no juriadiction to 
entertain the plaint and it was rightly 
rejected. This view was adopted in the 
ease of Doulatram Valabdas v. Halo Kanya (1). 
The appeal is dismissed with two gold 
mohurs costs. . 
Appeal dismissed. 


(1) 13 Ind. Cas. 244; 5 S, L. R. 155, 


A PATNA HIGH COURT. 

Second Ctvir. APPEAL No. 1120 or 1916. 

July 4. 1917. 
Present: —Mr Justice Sharfuddin and 
Mr. Justice Roe. 
NAND KISHORE JHA AND ANOTHER— 
DEFPENDANTS—À PPELLANTS 
versus 
PARAOO MIAN, Praintier AND GOBIND 
PURBE AND OTHERS— DEFENDANTS— 
RESPONDENTS. , 

Contract Act (IX of 1872), ss. 69, 'TO— Civil Pro- 
cedure Code (Act XIV of 1882), 8. 810 A— Payment to 
get aride sale made by person not in possession and 
having no interest in property, whether can be 
recovered. aint oS 

A party having no title to property and not in 
possession but expecting only to gain possession as 
the result of the pending litigation ia not entitled to 
make a payment to set aside under section 310 A of 
the Civil Procedure Code of !R&? a gale in execution 
‘ofa decree upon a mortgage. Such a person making 
such a payment is not interested in that paymont 


QM img ee d B od 
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within the meaning of section 69 of the Contract 
Act, and is’ not, therefore; ‘entitled to recover the 
money. [p &4!, cols. 1 & 2]. 

Second appeal against the decision of the 
District Judg, Darbhanga, dated the 26th 
June 1916. > ..... 
Sultan Ahmad, 


Messrs. ‘Chandra Sekar 
Banerjee and Lakshmi PE. dha, for ‘the 
Appellants.’ 

Messrs. Husan Imam wW “Hasan. Jan, 


for the Respondent.  -i5 ve“ 
JUDGMENT.— The facts of this case ven 
been clearly stated - in the: judgments of the 
lower Courts. The point-for decision is 
whether the plaintiff-respondent can: recover 
from the defendant-appellant money which 
he paid to set aside under section 310 A & 
sale in execution of a decree upon a mortgage, 
under-the erroneous impression that he had 
a title in the property. He not only had 
this erroneous impression but had also 
instituted a suit.upon the basia of that 
impression. - The suit was pending at the 
time of the deposit and was ultimately 
decided against him. There can be no 
doubt, therefore, that the appellant had in 
fact no interest in the property at the time 
when he made the deposit. There can also 
be no doubt that not being in possession he 
was not immediately interested in the 
payment of the money due. The highest at 
which he can put his case is that, erroneously 
but in good faith believing that he was 
interested in the payment, he paid money 
which the defendant was bound by law to pay, 
Can he recover? As their Lordships of the 
Judicial Committee said in Ram Tahul Singh 
v." Biseswar Lall Sahoo (1), the point is 
one of some nicsety. In that case their 
Lordships took occasion to give a warning 
that it isnot in every case in whioh a man 
is benefited by the money of another that 
an obligation to pay thaf money arises, The 
question is nob to be determined by nice 
considerations :0f what may be fair and 
proper according to the highest morality. 
To support such a suit there must be an 
obligation express or implied to repay. 
‘This case was, however, decided before the 
passing of the Transfer of Property Act. 
It ig conceded at the Bar that under the 


(1) 2 Ù A. 181; 23 W. R. 305; 15 B, L. B. 208; 3 Sar, 
P. 0. 1. 471; 8 Snfh. P. C. J, 188. 
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English Law, as laid iow in the case of 
Falck v. Scottish Imperial Insurance ^ Co. 
(2), the plaiutiff would certainly not be 
entitled to recover in &n action of this 
nature. The decree of the Court,below in 
favour of the plaintiff was based on the — 
doctrine of. salvage. At- page 254 Lord 
Justice Fry deals; with. the. 


OASES, 


. It is contended that the view expressed in 


Tulsa Kuar v. Jageshar Prasad (S8), that 
the law of India is far wider than that 
of England, has been accepted ir the 
Calcutta Court in Paukhatatt Chaudhurant v. 
Nomhal Singh (4). This is so, but we are 
required to examine the particular facts of 
thia particular case and to satisfy 
ourselves that section 69 of the Contract Act 
is suffioiently. wide to cover the plaintiff's 
demand. In Dakhina Mohan Roy v. Sareda 
Mohan Roy (5) the Judicial Committee, 
consisting of Lords Hobhouse and Mac- 
naghten and Sir R., Couch in a judgment 
delivered by Lord Maonaghten, said: 

“Now it seems to their Lordships to be 
common justice that when a proprietor in 
good faith pendirg litigation makes the 
necessary payments for the preservation of 
the estate in dispute, and the estate is after- 
wards adfadged to his opponent, he should 
be recouped what he has so. paid-by the 
person who ultimately benefits by the 


payment.......... The claim is in the nature of 
salvage.” ' Ra : 

This decision must be read in the light 
of the fact that the plaintiff was at the 


time of making the payment de facto 
proprietor and in the light of the judgment 
of the Judicial Committee consisting of 
Lords Hobhouse, Magnaghten and Morris 
and Sir, R. Couch and reported as Abdul 
Wahid Khan v.` Shulukha Bibi (0). 
“The proceedings were taken by the defend. 
ant for his own benefit, and without any 
authority express or implied from the 
plaintifs; andthe fact that the result was 


(2) (1886) 84 Ch. D. 234; 56 L, J. Ch. 707; 66 L. T, 
220; 385 W. B. 143. 

(3) 28 A. 628, 3 A L. J. 272; A. W. N. (1906) 114. 

(41 21 Ind. Cas 207; 19 C L. J. 72; 18 C. W. N. 778, 

(5) 210. 142: 2° I A 160; 17 nd. Jur. 678; 6 Sar, 
P. C. J. 366; 10 Ind Dec. (x. s ) 777. 

(60) 21 C 496; 211, A. 26; 6 Sir, P, C.J. 399 
Rafique and Jackson’s P. C. No, 184; 10 Tod. Dee 
(x. s.) 961, ' 


doctrine of "'' 
salvage i in such cases in very summary fashion. 


' Vol. XLII) 
OHUNNOO LAL V, LACHMAN SONAR 


also a benefit to the plaintiffs does not create 
any implied contract or .give the defendant 
any equity to be paid.” . 

- The doctrine of salvage cannot be invoked 
for the benefit of a stranger. The case 
reported ‘as Desi -Himatsingji Jorawarsingjt 
v. Bhávabhài Kayabhat (7) is authority for 
the proposition that a'party not in possession 
but expecting only to'gain possession as the 
result ‘of pending litigation is not entitléd to 
make a:payment on behalf of the person law- 
fully liable. This we conceive to be a correct 
distinction between two classes of cases. A 
party im possession is interested in maintain- 
ing that possession. A party notin possession 
and subsequently adjudged to have no title 
has no ‘interest at all. In every case quoted 
on the: respondent’s ‘side the person making 
the pgyment was either in possession of 
a part ‘atleast of the property to be salved 
or had 4'subsisting charge or contingent 
interest in it. 


Mr. . Hasan Imam argues that though the 
respondent had no subsisting interest in the 
property he had a contingent interest, an 
interest contingent on his winning his suit 
in ejectment; a reversioner has nothing 
more than an interest contingent on his ont- 
living the tenant for life; what distinction can 
be drawn between a contingency dependent 
upon the uncertainty of life and a contingency 
dependent upon the uncertainty of litigation; 
a reversioner was held in Paukhabatt 
Chaudharant Nonthal Singh (4) to be in- 
terested in the payment of money to 
salve the property of the tenant for life; 
the appellant should be held to be interest- 
ed in the payment of money to salve the 
subject of his litigation. . 

While appreciating the ingenious play 
upon the word contingent, we must deny 
that a reversioner’s interest is contingent 
only. It is within the meaning of section 
42 of. the Specific Relief Act a title and 
within every other meaning of the word 
a live ‘interest. It may die. While itlives 
it is real. A plaintiff out of possession 
may -be merely a stranger knocking atthe 
gate.. lt is res judicata that the appellant 
was a stranger. The fact that he was 
knocking at the gate gave him only a 
sentimental interest in the quarrel between 


the owner and his mortgagee. The interest 
(7) 4 B. 64°; 2 Ind Dec. (x. s.' 935, 
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contemplated in section 69 is a pecuniary in- 
terest. f 

Nor in our view does the payment fall 
within section 70. The plaintiff-appellant 
did not lawfully do anything for the de- 
fendant. HRe paid the money as he thought 
for himself. It is extremely doubtful whe- 
ther he made the payment lawfully. He 
was- a Stranger and a stranger is not entitled 
to come in under section 310 A. | 

We are of opinion that the plaintiff, 
title in the property and no 
possession in it atthe time of the payment 
of money piid to save the property, was 
not interested in thit payment. The appeal 
must, therefore, be decreed and the plaintiff's 
suit dismissed with costs in all Courts. 

Appeal allowed, 


ALLAHABAD HIGH COURT. 

First APPEAL FROM Oaverx No. 165 or 1916, 

; February 16, 1917, 
Present:—Sir Henry Richards, KT., 
Chief Justice, and Mr. Justice Rafique. 
CHUNNOO LAL—Receiver—Decres- 
HOLDER AND OBJECTOR— APPELLANT 

versus : 
LACHMAN SONAR—Ossecror— . 
Opposite Party, AND aNOfHEk—INSOLVENT — 
APeLIO:NT — RESPONDENTS. 

Provincial Insolvency Act (III of 1907), s. 38—Pro- 
cedure Application to annul deed of transfer by 
insolvent. 

An application hy a Receiver to annul a deed of 
transfer made by an insolvent, under section 36 of 
the Provincial Insolvency Act, should be in the form 
of a written statement, similar to a plaint in an 
ordinary suit, setting forth the grounds on which the 
transfer is challenged, and the transferee should 
putina written reply, and then the proceedings 
should continue very much as in a suit. The matter 
should not be disposed of in a summary manner. 
[p. 843, col. 2.] 

First appeal from the order of the Dis- 
trict Judge, Benares, dated the 6th May 
1916. i 

Mr. A. E. Ryves, for the Appellant. 

Mr. K. N. Laghate, for the Respondent. 

JUDGMENT.— This appeal arises out of 
an application, which was made to the District 
Judge before whom an insolveney matter 
was pending, to annul a deed of transfer 
made by the insolvent on the l'lth of Novem- 
ber 1914 in favour of Lachman Sonar. We 
may mention a few dates. There was a 
mortgage in favour of Dahman Sonar, 


dated he 22n1 of May 1919, Oa the 
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16th «f January 1914, Bhawani Shanker 
(the insolvent) executed a promissory note 
in favour of Chunnoo Lal for Rs. 1,500. 
On the 9th of November 1914, Chunnoo 
Lal commepeed a suit on foot of his pro- 
note, On the llth of November 1914, 
Bhawani Shanker executed the sale-deed 
which is challenged in the present pro- 
ceeding, the consideration purporting to be 
the discharge of the - mortgage already 
mentioned; the property sold was part of 
the mortgaged property, that is to say, a 
fixed-rate tenancy, the house which belonged 
to the debtor being exempted. On the 14th of 
December 1914, Chunnoo'Lal obtained a decree 
on foot of his pro-note and on the 22nd of 
March 1915 Bhawani Shanker was arrested 
in execution of the simple money-decree. On 
the same day he applied to be declared 
an insolvent and on the 15th of April 1915, 
Chunnoo Lal was appointed Reseiver. On the 
' 94th of September 1915, Bhawani Shanker 
was declared an insclvent. There were other 
transfers made by the insolvent in or about 
the same time, one on the 17th of November 
1914 in favour of his own brother. 

We are not in the present applica- 
tion called upon to express any opinion 
as to whether or’ not these trans- 
fers were valid, but the fact that another 
transfer was made about the same time 
int favour of the insolvent’s own brother 
and others is not without some relevancy 
when we are considering the bona fides 
of the present transfer. Chunnoo Lal was 
examined as a witness in the present pro- 
ceeding. He swore that he had been a 
friend of the insolvent and that the pro-note 
was given in consideration of money part 
of which was advanced for the very purpose 
of paying off the mortgage in favour of 
Lachman Sonar. He swears that the mort- 
gage was paid off, that be and Manohar 
brought the «money and that an endorsement 
of payment. was made on the mortgage. 
Manohar corroborates him. Chunnoo Lal 
was questioned by the Court as to the 
petition he had presented in the insolvency 
matter, wherein he asked that notice might be 
given to the insolvent to show cause why the 
gale-deed in favour of Lachman Sonar should 
not be set aside. This applieation dealt 
not only with the present transfer but 
with certain other transfers also. It is a 
dogument contained in five paragraphs, some 
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of which are of considerable length. The 
fourth paragraph was the paragraph which 
referred to the particular transfer in favour 
of Lachman. The allegation in the para- 
graph was that a fictitious sale deed had 
been executed in favour of Lachman Sonar. 
The paragraph ended with a statement that 
the sale.deed and mortgage-deed were 
fictitious. The object of the District Judge’s 
question to the witness was to get an 
explanation why it was that he said that 
the mortgage-deed (as well as the sale- 
deed) was fictitious. In his evidence he 
did not state that the mortgage was fic- 
titious, on the contrary he said part of 
the money he advanced in the pro-note 
went to discharge the mortgage. The witness 
explained that what he meant was that 
the mortgage was farzi, because it had 
been paid off. This petition was evidently 
prepared by a petition-writer, and no doubt 
it.was a somewhat inaccurate statement,’ 
if it is to be read in conjunction with 
But we think 
that the explanation was by no means an 
unreasonable one, and if Chunnoo Lal had 
given a statement of his case to the peti- 
tion-writer, the latter might very well 
have put the fourth paragraph in the 
form in which it appears. We think that the- 
inconsistency between the fourth paragraph 
of the petition and the evidence 
of the witness was hardly a sufficient ground 
for absolutely disbelieving the evidence of' 
Chunnoo Lal There is one matter which 
certainly is deserviug of some consideratiou 
although it is by no meana conclusive,’ 
namely, why it was that Chunnoo Lal did 
not take up the mortgage-deed. Hs has 
given an explanation such as it is, and 
no one has been called to contradict him. 
The learned Judge says that the mortgage 
in favoar of Lachman was for a fixed 
period, but we find that if default was 
made in the payment of interest the 
mortgage could be at once sued on. The 
mortgage-deed comprised not only the 
fixed-rate tenancy but alkro the debtor’s 
house, and it may well have been that his 
object in borrowing the money was to 
pay off the mortgare and so free 
his house, Chunnoo Lal saya that the 
understanding between him ard Bhawani 


’ Shanker was that the debt on the pro-note 


was tobe paid off by degrees, The eyi- 
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dence of Chunnoo Lal is corroborated by 
the fact that the mortgage-deed ,undoubted- 
ly had written at the back of it an en- 
dorsement of some kind. An examination 
of the document will show that consider- 
able trouble has been taken to rub some- 
thing out—daylight can be seen through 
at one place. The learned Judge has specu- 
lated that possibly there may have been 
an endorsement of payment of interest 
whish was rubbed out; but this is a pure 
speculation. It is not the explanation given 
by Lachman Sonar, in whose-custcdy ‘the 
document ought tu have always remained 
from the time it was. executed up to thy 
time he gave his. evidence, if it had-not 
been paid off. He gave no explana: 
tion of any kind as to what endorsement 
had been rubbed out or why the rubbing 
had taken place. He seems to have evaded 
answering questions by stating that it had 
becomé dirty “by being in his pocket. We 
now come to another matter which is always 
important in considering whether or not 
a transfer made under circumstances like 
the present is an honest and genuine transac- 
tion. Obunnoo Lal stated that up to the 
present Bhawani Shanker has remained in 


-possession of the property. The patwari 


says the same thing, and it is an admitted 
fact that Lachman Sonar has never had 
his name eatered as the fixed-rate tenant. 
It must be remembered that if the sale 
was a genuine sale Lachman ought to have 
been in possession of the land (either 
cultivating himself or receiving all the rents) 
for about two years at the time when he 
was giving his evidence. Bhawani Shanker 
has not been called either to say that the 
mortgage was not paid off as sworn to by 
two witnesses or to prove that possession 
was given to Lachman after the sale-deed. 


It seems to us that on the evidence on the ' 


record one must hold that possession was 
never given to Lachman Sonar. “The result 
is that we find a man who owes money 
and against whom a suit has been brought 
shortly before he presents his petition 
for insolvency, making this transfer in 
-favour of Lachman Sonar and another 
transfer in favour of his own brother. We 
have the sworn evidence of Chunnoo Lal 


and Manohar, which is uncontradicted by, 


any one, except Lachman Sonar whe. has 
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given what is obviously a false explanation 
of a very suspicious mutilation of the 
mortgage-deed, and we have the fact that 
possession has not changed with regard 
to the property sold. We think taking 
all these facts into consideration we are 
bound to hold that the transfer was not 
bona fide, that it was without consideration 
and, therefore, void baving regard to the 
provisions of section 36 of the Provincial 
Insolvency Act. We allow the appeal, set 
aside the order of the learned District 
Judge and declare that the sale-deed in 
favour of Lachman Sonar is not bona fide 
and was made without consideration, The 
Receiver will have his costs as part of 
the Receiver’s costs in the insolvency matter, 

We would like to make a suggestion 
to learned Judges before whom a proceed. 
ing like the present may come in insol- 
vency matters. We think that the Receiver 
should file a written statement (similar 
to a plaint in ordinary suits) setting forth 
the grounds on which the transfer is 
challenged, that the transferee should put in 
a written reply and that then the proceedings 
should continue very much as in a suit. 


The matters should not and cannot 
properly be disposed of in a summary 
manner, 


Appeal allowed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decker No 1449 
or 1916, 
June 29, 1917. 
Fresent:—Mr. Justice Chapman and 
Mr. Justice Atkinson. 
NAIK PANDEY — DEFENDANT—À PPELLANT 
versus 
RAJDHARI LAL — PraiNTIFF— 
RESPONDENT. 

Landlord and tenant—Rent-free grant—Evidence— 
Non-payment of rent for many years, effect of—Record of 
Rights, entry in, value of 

A Court may presume from the fact of possession 
without payment of rent for many yoars, exceeding 
20, that the lands were granted free of rent; 
but each case must depend for its decision 
upon its own inherent facts, due regard beihg paid 
to the nature, character and scopo of the grant 
claimed. [p #45, col. 1.1 

A settloment of ‘certain lands was made by the 
zemindar with a poor relative. -The landlord’s papers, 


- however, continued to show that a certain sum was 


payable as rent of the land, The rent was never 
realised and opposite the entry of the amount pay- 
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able was sometimes entered the word “maf? and some. 
times the word ‘‘mujra.’ In a zurpeshgi deed subse- 
quently executed by the zemindar in favour of the 
grantee this land was excluded from the deed. There 
was also an entry in the Record of Rights to the effect 
that rent was payable for the land at the rate 
entered in the landlord’s papers: 

Held, that all these facts wentto show that the 
yemission of rent was resumable and did not amount 
to a rent-free granb of the land. [p. 845, col. 1.] 

Second appeal against the decision of 
the Subordinate Judge, 2nd Court, Chapra, 
dated the lst September 1916, confirming 
that of the Munsif, 2nd Court, Chapra, 
dated the 3lst August 1915. 

— Mr. B. N. Mitter, for the Appellant. 

Messrs. L. N. Singh, Gangadhar Das and 
Harnandan Sahat, for the Respondent. 

JUDGMENT. 

Cuapnan, J.—In this ease one Rajdhari 
Lal sued for a declaration that certain 
jands held by him were held under a rent- 
free title. The original Court and the 
Court of first appeal had decreed tke 
suit, In disposing of the first appeal, 
however, the learned Subordinate Judge 
did not apply his mind to the question at 
issue in the case, which was whether there 
had been a grant of a rent-free title to 
the grandfather of Rajdhari Lal as alleg- 
ed. He disposed of the case merely by 
reference to the fact that there was no 
evidence of payment of rent by Rnijdhari 
Lal or his ancestor for upwards of forty 
years, In these oireumstances we directed 
that the facts should be argued before us. 

The evidence consists of oral evidence 
to the effect that Rajdhari Lals grand- 
father was a man in impoverished circum- 
stances and that this ~land was settled 
with him as mafi. This ‘evidence is of a 
hearsay character. The explanation of this 
so-called settlement is that the grandfather 
was related to the zemindar. There is 
also the evidenca of the landlord’s papers 
going back for a large number of years, 
upwards of 40 years, in which there is 
thronghout an entry of a certain sum 
payable as rent for ‘this land, but ‘the 
papers “show that. this rent was .never , re-. 
alised and opposite the entry of ` the: 
amount ` payable is sometimes entered the 
word . "maf" and ` sometimes the word 
J'anujrd;? : There is then the fact that .in 
1901 a zempeshgi deed was exctated'by tha 
grandsous cf the grantor in favour of the 
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present plaintiff and that from that 2.7. 
peshgi deed was ,excluded. the  nemaksatr, 
1 b/gha odd of bakasht land and 7 bighas 
of kasht land of a tenant named Rajdhari 
Lal On the other hand, there” was an 


entry in the Record of Rights to the effect : 
land at 


that rental was payable for this 
the rate entered in the landlord’s ‘papers. 
Now there can be no doubt that the fact 
that no, rent has been .paid for a large 
number of years in respect of a parcel of 
land is evidence of a grànt of ihe land 
rent-free, but it is not conclusive evidence. 
The Court has to ‘consider all the cireum- 
stances of the case, Now in the first 
instance the explanation of the origin of 
this grant that it was a settlement made 
with a poor relation is, more consistent 
with & charitable arrgngement made for 
the -benefit of that relation, it may be his 
son or grandson, than with a finding that 
there was an intention to abandon the 
right to receive rent for that particular 
parcel ‘of land altogether. The ' former 
alternative, namely, that it was merely à 
charitable remission to be resumed at the 
will of the grantor;is also supported by 
the fact that in the landlord’s papers 
the rental continued to be entered from 
year to year. This fact appears to me to 
be quite inconsistent with the case made 
in the oral evidense that at the time 
when the land was first settled with the 
grandfather of Rajdhari Lal, it was settl- 
ed rent-free. I cannot imagine how in those 
circumstances there ‘can have been any 
entry of a rental in’the landlord's papers, 
The exclusion of this parcel of land toge- 
ther with the exclusion of the memaksair 
and the bakasht land of the gzemindar 
from the zurp'shgi deed also appears to me 
to be more consistent with the existence 
of a resumable remission than a permanent 
grant. If there had been evidence of w 
permanent grant, there woull- have bsen no 
need to exclade this land from the zur- 
peshgt deed. If, therfore, the remission 
depended entirely upon the will of thy’ 
landlord, this particular parcel of land would. 
naturally be excladed ifrom the  zurpeshgi 
deed if the mortgagor desired that the 
charitable remission should in the meantime 
continue. Some reference has been ^ made!" 
to the fact--that the eight-annas : co.sharer 


ut 
SM 


"right to held rent-free. But the right of: 


. Vol. XLII) 
KAULESHAR RAM V, BHAWAN PRASAD, 
in his written statement has admitted. the 


this co:shdrer was inherited from thè grand-' 


: > son of the: grantor, and he. may desire now 
that, so long ‘as the land remains in the ^ 


7. family of. Rajdhari Lalis grandfather, ` no 


“went should be paid. Bat -on 


‘an entire 


^ hot eonsideration: of all the ‘circumstances of the 


_ ihe Calcutta High Court that a 


tease I'am of opinion that the entry in the 
‘Record of Rights: tc the effect that rental is 


“< "payable: for this parcel of land should be 


pteférred,-and that it has not been suff- 
tiently ‘rebutted by the evidence’ which was! 
adduced: in the case. J would accordingly 
-allow the appeal and direct that the suit 
be'dismissed with costs. 

"We do not say what’ the effect of this 
decision' will be with regard to any anit 
for future rent which may be brovght by the 
defendants Nos. 3 and 4, 

` ATKINSON, J.—I concur. I entirely agree 
‘with the line of authority laid down by 
Court 
may presume from the fact of possession 
without payment of rent for many years, 
éxceeding 20, a grant that the lands were. 
granted ‘free of rent; but each case must 
depend for its decision upon its own  in- 


herent faots, due regard being paid to the | 


ature, character and scope of the grant 


claimed. 1 agree with the dictum of Mr, 
Justice Mookerjee' in ‘the case of Jafar 
: Ahmed v. ^ Birendra Kishore . Mantkya 


Bahadur (1). At page 128* his Lordship says 
that "it has been repeatedly laid down “that 
long: possession without payment of rent 
may justify, in the circumstances of a 
particular case, an inference of rent-free 
title." This seems to me a correct exposi- 
tion of the law. The fasts of each case 


must bs judged independently bearing in 
mind the general principles of law and 
the nature of the grant set up; but in 


. the light of the facts of this case I think 


no reference can or could be drawn by 
any Court to justify it in holding that 
the plaintiff was entitled to hold -the lands 
in suit as rent-free lands. 

. ." Appeal allowed. 


(1) 24 Ind. Cas. 819; 22 C. L. J. 126. 
‘Page of 22 O, L. J.--Ed.3- 
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'" ALLAHABAD HIGH COURT. 

First APPEAL [FROM Orver No. 206 of 1916. 
i i | Maroh 27, 1917.5 + +) 

Present:—Sir Henry Richards, Kr, Chief 

Justice, and Justice Sir P. C. Banerji, Kr. 
KAULESHAR RAM-OBJRCTOR— APPELLANT 

. versus DRE 
BHAWAN PRASADC- RzcglvEu— 
. RESPONDENT. .. 

Provincial Insolvency Act (IIL of 1907), s.36— 
Sale, setting aside of—~Procelure—Transferee, right 
of —Notice, necessity of. 

f Before setting aside a sale.deed executed by an 
insolvent as invalid under section:36 of the Pro. 
vincial Insolvency Act, the transferee must be given 
full notice not only that the transfer in his favour 
is being challenged, but also of the grounds upon 
which it is challenged. [p. 846, col oF 

A proceeding to set aside a transfer by an insol- 
vent ought tobe taken in the name of the Heceiver 
and no such proceeding should be commenced until 
after the appointment of the Receiver, [p. 846, col, 2.] 

First appeal from an order of the Dis- 
trict Judge,  Gbazipury dated the 1st 
December 1916. 

FACTS material to the report appear 
from the judgment. 2 

Mr. M. L. Agarwalla, for the Appellant.— 
The applicant had no notice that the 
transfer in his favour was being challenged. 
He came in on the date fixed only to 
prove his debt, and he was not aware 
of the grounds upon which the sale in 
his favour was being challenged. The 
Court appointed a Receiver that very day 
and summarily set aside the sale. There 
is no procedure fixed’ in the Act for 
such an action. .Still it is necessary that 
the transferee should be given full oppor- 
tunity to substantiate the transfer in 
his favour. If the transfer be challenged 
in the ordinary way the entire procedure 
for the trial of suits will be followed, 
The question of procedure to be adopted 
has, however, now been indicated in the 
recent case of Chunuoo Lal v. Lachman Sonar 


(1). After a person has been *adjudicat. 
ed an insolvent every action should be 
taken in his name, The proceeding adopted 
by the learned Judge cf the Court 
below was quite irregular and it has 
caused substantial injustice to the appli- 
cant. 4 

Mr. Fy:es, for the Respondent.— The 


appellant was adjudged insolvent on the 


` (1) 42 Ind. Cas. 841; 15 A. Lu J. 279; 80 A. 391, 
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29th of September 1916. The 17th of 
November 1916 was fixed for the creditors 
to come in and prove their debts. “An 
application to set aside the sale.deed in 


question was made on that date. On 
the 22nd of November an order was made 


fixing the lst of December 1916 for the 
applicant to produce ‘his evidence. The 
appellant was aware of this date and 


on this subsequent date he came to prove 
his debts, and under such circumstances 
.he ought to have come fully armed with 
all the evidence in his favour. 

Mr. Agarwalla was not called upon. 


. JUDGMENT.—This appeal arises out 
of an insolvency matter. It appears 
‘that one Kali Charan was adjudicated an 
‘Insolvent on the 29th of September 1919. 
The Court fixed the 17th of November 
‘1916 as the date for the creditors to 
ome in and prove their debts. On that 
date one Sheo Prasad, a creditor, applied 
that the Court might take proceedings 
under section 43 to punish the insolvent 
for eoncealiug some part of his property. 
.He also asked that the Court might take 
action under section 36 to set aside & 
sale-deed in respect of two houses made 


in favour of Kauleshar Ram by the in- 


solvent. No. order . was passed on that 
date but om ithe. 22nd of November the 
Court made an ordér: "Put' upon the 
Ast of December. The applicant will pro- 
duce his evidence." On the lst of Decem. 


ber a number of creditors including 
Kauleshar Ram came forward to prove 
their debts and on the same day a 


Receiver was appointed. The Court then 
summarily began to deal with the appli- 
cation of Sheo Prasad and set aside the 
transfer in favour of Kauleshar Ram, 
holding it to be invalid having regard 
to the provisions of section 36, It does 
not appear that Kanleshar Ram got any 
notice that the transfer in his favour 
was to be challenged on that date, nor 
is, it shown that he had any notice of 
the grounds upon which Sheo Prasad 
intended to challenge its validity. It 
, would almost seem that had it not been for 
the fact that he alleged himself a creditor 
“he would probably have not been present 
at all. We think that this proceeding 
was’ quito irregular and  ealeuleted to 


INDIAN CASES. 


{1917 


work injustice. The setting aside of the 
tranafer affects not only the judgment- 
debtor but also the transferee, The pro- 
perty may be valuable and the transferee 
is clearly entitled to the fullest notice not 
only that the transfer in his favour is 
being challenged but also of the grounds 
upon which it is challenged. If the 
transfer had uen challenged in ary other 
way exoept ' an insolvency matter, 
the question "would be settled by a re- 
gular suit in which there would be a 
plaiut, & written statement, the framing 
of issues and a day fixed ‘for the trial. 
A Bench of this Court has suggested the 
procedure in such circumstances in the 
case of Ohuunoo Lal y. Lachman Sonar 
(1). We think that the proceedings 
to set aside the transfer ought to have 
been taken in the names of the Receiver 
and that no proceeding should have been 
commenced until after the appointment 
of a Receiver. No doubt the oreditors (or ` 
any one ofthem) are entitled to furnish 
the Receiver with information and evi- 
dence and to be examined when. the 
matter is tried out; We allow the appeal, 
set aside the order of the District Judge 
and remand the case to him with dires- 
tions to ‘proceed in the manner indicated 
above after giving due notice to the parties, 
The costs of this appeal including fees 
in this Court on the higher scale: will -be 
in the discretion of the Court. " 
Appeal allowed, 


ALLAHABAD HIGH COURT.- 
First Civin Arrear No. 180 or 1916, 
July 31, 1917. 

Present:— Justice Sir P. O. Banerji, KT., and 
Mr. Justice Ryves. 

Musammat RANIKA KUNWAR—Puatntirr 
— APPELLANT 


versus : 
Musammat JAMNA KUNWAR AND OTHERS — 
— DEFENDANTS —BE«SPONDENTS, 
Hindu Law-—Buccession — Widow, death of —Daugh- 
ters, married and unmarried, rights of Property aequir « 
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ed by widow out of savings, whether forms part of 
husbands estate—vtridhan —Intention. 

Succession tothe property of a deceased Hindu, 
whose estate has passed to his widow upon his death, 
opens out at the date of the death of the widow, and 
the persons who succeed on that date are the persons 


,who Would have succeeded to the estate of the 


deceased had he died on the dato of the widow's 
death. [p. 848, col. 1.7 
: Therefore, a daughter remaining unmarried at the 
date of her widowed mother’s death succeeds to her 
father’s estate in preference to her married sisters. 
[p. 848, col. 1 ] , 
Property acquired by a Hindu widow out of tke 
savings to which she is absolutely entitled belongs 
to the estate of the husband only if the widow intends 


‘it to form part of that estate and treats itas an 


- ents. 


accretion to that ‘estate. [p 848, col 2.] 

Where a Hindu widow made a Vill in regard to 
property acquifed by her out of her savings &nd 
described the property as her stridham; 

Held, that the property could not be treated as 
forming part of the husband's estate. [p. 848, col 1.] 

First appeal against the decision of the 
Subordinate Judge, Budaun, dated the 23rd 
March 191€. 

Messrs, Sital Prasad Ghosh and Panna Lal, 
for the Appellant. 

' Messrs. E. Malcomson, Gulzarí Lal and 
Girdhart Lal Agarwala, for the Respcnd- 

JUDGMENT.- This appeal arises out of 
8 suit in which the plaintiff claims a declara- 
tion of her right to certain immoveable pro- 
perty enumerated in lists A and B appended 
to the plaint. The plaintiff Mousammat 
Ranika Kunwar is one of the three daughters 
of one Kadher Mal, who died on the 15th of 
Mareh 1904. Kadher Mal left & widow 


.Musammat Pran Kunwar, the mother of the 


three daughters. Upon Kadher Mal's death 
Pran Kunwar was in possession of his 
estate. She purchased certain property, 
which is the property specified in list B, 
out of the savings of the property to which 
she had .succeeded ‘as heir to ber husband. 
The property entered in list A is the pro- 
perty which had belonged to her husband 
and was.in her possession as his heir. She 
died at the end of 1911 or the beginning: of 
1912. At that time the three daughters were 
alive, of whom the defendants Nos. 1 and 
2 were married and the plaintiff was un- 
married, The plaintiff contends that she 
succeeded to the whole of the property by 
reason of her being the unmarried daughter 


`of her father and that she had preference 


over her sisters who were married at the 
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date of their mother's death. Musammal 
Pran Kunwar made a Willon the lst of 
November 1911, under which she gave one- 
third of all the property comprised in the 
two lists A and Bio the three daughters 
in equalshares, save one item of property 
which she gave to the defendant No. 3 for his 
life only. This property is one of the villages 
mentioned in list B which Pran Kunwar 
had acquired after her husband's death. 

The suit was contested on the ground 
that the plaintiff had no preferential right 
to succeed, that she alone was rot entitled to 
the property in list B, that there was some 
property which stood in the name of Kadher 
Mal which in reality belonged to his brother, 
Tula, and that the plaintiff could not claim 
that property. The Court below was of 
opinion that the plaintiff as an unmarried 
daughter had preference over her married 
sisters and was entitled to succeed, but the 
learned Subordinate Judge dismissed the suit 
under section 42 of the Specific Relief Act 
on the finding thatthe plaintiff was not 
in possession of the whole of the property. 
He overlooked the fact that the plaintiff is 
the lambardar and is in actual possession 
of the property aecording to the allegations 
of the defendants themselves. The learned 
Subordinate Judge thinks that because the 
plaintiff gave some of the profits of the 
property to her sisters, she must be deemed 
to be out of possession. We are unable to 
follow this reasoning, and in our opinion it 
is wholly erroneous. The plaintiff being in 
actual possession of the property, all that 
she could claim in this suit was a declara- 
tion of her alleged title. The title she 
set up was that she was solely en- 
titled to succeed to the property, and 
had in fact so succeeded, and that the 
defendants had improperly cast a cloud on 
her title by setting up a title in themselves, 
If we had to decide the case op this ground 
alone, we should have to reverse the decision 
of the Court below and remand the case 
to that Court for trial of the other issues. 
But as evidence had been taken on those 
issues, we have considered the whole case, 
and we think we should decide it both on 
the question of Jaw and on the questions 
of fact which have been raised in the case. 
The question of law which arises is whether . 
the plaintiff is entitled to succeed in preferoneg 
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to her sisters by reason of her being un- 
married at the date of her mother’s death. It 
is admitted that since her mother's death 
she has been married. It is settled law that 
succession to the property of a deceased 
person, whose estate had passed to his 
widow upon his death, opens out at the 
date of the death of the widow, and the 
persons who succeed on that date are the 
persons who would have succeeded to the 
estate of the deceased had he died on the 
date of the widow’s death. The persons 
who were alive at the date of Pran Kunwar’s 
death were her three daughters, and it is 
in respect of these persons that we have to 
consider whether any of them had preference 
over another. Durga Kunwar had been 
married after the death ofher father but 
at the date of the mother’s death she was 
a married daughter, and the only daughter 
who was unmarried on that date was the 
plaintiff Musammat Ranika Kunwar. There- 
fore, if Kadher Mal had died in 1911 or 1912 
(when Pran Kunwar died), the property 
would have passed solely to the. plaintiff 
and not-to either of her sisters. The Court 
below was right in holding that the plaintiff 
alone was: éntitled to the property left by 
her father We are unable to agree with 
the contention put forward on behalf of 
Durga Kunwar that in considering who 
were the heirs’to the estate, we should take 


into account the date of Kadher Mal’s death- 


and declare the persons who would have suc- 
ceeded to the property on that date to be en- 
titled to succeed upon the death of his widow. 
In this view the plaintiff is solely entitled to 
the property mentioned in list 4. As forthe 
property mentioned in list B, which was ac- 
quired subsequently to the death of Kadher 
Mal by Pran Kunwar out of the savings to 
which she was absolutely entitled, we have 
to see whether Pran Kunwar intended that 
property to form part of her husband’s 
estate. If she did so, and treated the 
property as an accretion to the estate of her 
husband, it would go to the heirs of the 
husband like any other property left by 
him. In “this case it is clear that she. never 
intended the property acquired by her after 
her husband’s death to be deemed to be a 
part of her husband’s estate, The very fact 
of her making a Will in regard to this 
property and apparently treating it, as she 
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described it in the Will, as her stridhan, is 
clear indication of her intention in this behalf, 
This being so, she h.d full power of disposal 
in respect of this property and it must be 
divided between the three daughters of 
Pran Kunwar to whom she devised .it under 
the Will in equal shares. It was contended 
on behalf of the defendant that Kadher Mal 
had in his lifetime made an oral Will, under 
which he directed that all his property should 
be’ divided between the three 
The evidence as to this oral Will is:of the 
flimsiest description. Three witnesses were 
called to prove the alleged oral Will, but 
we are unable to place any reliance on their 
statements which are also very vague. It 
appears that in 1906 Pran Kunwar filed a 
written statement in which she distinstly 
stated in paragraph 5 that her husband had 
made no Will (see page |, respondent’s 
second book). This clearly contradicts the 
allegation as to the making of any Will by 
Kadher Mal. Furthermore, in her own Will, 
which she executed on the lst of Novem- 
ber 1911, she made no reference to any oral 
Will of her husband, These cirenmstances 
strongly negative the allegation as to the 
making of an oral Will by Kadher Mal. The 
only other question is whether any part of 
the property claimed by the plaintiff belonged 
to Tula Ram. On this point there is a total 
absence of evidence. 

The result, therefore, is that the plaintiff's 
claim should be decreed as regards the pro- 
perty mentioned in. list d and as regards 
one-third of the property mentioned in list 
B. We allow the appeal. set aside the 
decree of the Court below and in liéu thereof 
make a decree declaring the plaintiff's right 
to all the property mentioned in list A and 


one-third of the property mentioned in list: 


B appended to the plaint, save and except 


‘the property of which a gift was made in 


favour of Chaiammi Lal. The parties will 
pay and receive costs in both Courts 
in proportion to failure, and success and 
the costs of this Court will include fees on 
the higher scale, 

Appeal allowed, 


daughters, . 


N 
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GUNJESHWAR KUNWAR V. DERGA PRASHAD SINGH. 


PRIVY COUNCIL. 

APPEAL FROM THE CarncurTA Hiag Court. 
July 6, 1917. 
S Nan Dunedin, Sir John Edge, 
r. 
Musammat GUNJESHWAR KUNWAR— 
PLAINTIFF— ÁPPELLANT 
versus 

DURGA PRASHAD SINGH AND OTHESS— 


DeFENvUANTS— RESPONDENTS, 
Hindu Law—Mitakshara - Inheritance—Permanent 
blindness after birth, whether excludes from inheritance. 
Under the Hindu Law, blindness, in order to cause 
exclusion from inheritance, must be congenital. Mere 
loss of sight which has supervened after birth is not 
a ground of disqualification. Incurable blindness, 
if not congenital, is not such an affliction as excludes 

a person from inheritance. [p. 852, cul. 1 ] 


Appeal from a decree of .Mr. Justice 
Woodroffe and Mr Justice Richardson, dated 
the 7th May 1912, reversing a decree of the 
Officiating Subordinate Judge, Bankipur, 
datec the 31st March 1908, decreeing 
the plaintiff-appellant's suit in part. 

FACTS of the case are fully stated in 
the judgment of their Lordships. 

Mr B. Dube, for the Appellant. The evi- 
dence establishes that Bisbambhar was not 
born blind. He was, therefore, entiteld to his 
share of the family property, and Durga 
had no honest and dora fide belief in his 
elaim in the suit of 1904 in which the 
compromise in question was ;made. The 
Court should not enforce that compromise 
but give the plaintiff the relief prayed for: 
Dunnage v. White 1). He also relied on 
Imrit Konwur v. Roop Narain Singh (2) 

LMr. De Gruyther, K. C., remarked that the 
Board did not approve of that case in Khunni 
Lal v. Gobind Krishna Narain (3).] 

The onus is on the respondent Durga to 
show that the compromise was, ex- 
plained to the plaintiff's mother who was a 
pardanashin lady, and that she understood 
it. The respondent has not discharged that 
onus. Moreover, the plaintiffs mother had 
no independent advice. It is, therefore, sub- 
mitted that the compromise is not binding on 
the plaintiff: Ashgar Al v. Delroos Banoo 
Begum (4), Sudisht Lal v. Musammat Sheo- 

(1) (1818) 1 Swans 137; 36 E. R. 329; 1 Wilson 67; 
18 R R.33. 

(2) 6 C. L. R. 76; Bald 227 P. C.) 

(3) 10 Ind. Cas. 47.; 38 1. A. $57; 16 C. W. N. 545; & A. 
L. J. 552; 18 Bom. L. R 427; 80. L J. 575: 10 M. L. 
T. 25; 21 M L.J. 646; 33 A, 56; 19 1) IM. W N. 482. 

(4) 8 C. 824; 8 Sar. P. C. J. 749; 3 suth. P. C. J. 
444; 2 Ind, Jur, 601; 1 Ind. Dec. 4x. s.) 794. 
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Ameer Ali and Sir Walter Phillimore. , 


‘born blind. 


barat Koer (5) and Bibee Rukhun v. Shaikh 
Ahmed Hossein (6). 

As to the compromise of the partition suit 
of 1900 and the decree made in pursuance 
thereof, the Court had all the materials before 
it, and consequently they are binding on the 
respondent: Manohar Lal v, Jadunath 
Singh (7). . 

Messrs. De Gruyther, K. C., and J. M. Parikh, 
for the Respondents, —The evidence establishes 
that Bisambhar was born blind. He was, 
therefore, not entitled to inherit. The test 
to apply here is whether Durga had an 
honest avd bonafide belief in his claim 
made in 1904, As to what is honest and 
bona fide belief reference was made to Miles 
v. New Zealand Alford Estate (8). Duga 
could have no personal knowledge of 
the fact whetber his elder brother was or was 
not born blind, and the evidence shows that 
Durga had reasonable-ground for an honest 
belief that his brother was born blind. 
There is nothing on record to suggest that 
Durga believed that his brother was not 
It is, therefore, submitted that 
the compromise is binding. They submitted 
on the evidence that the plaintiffs mother 


‘knew what she was doing. 


Assuming that Bishambhar was not born 
blind, it is submitted that inasmuch as he 
became permanently and incurably blind long 
before 1900, he was notathen entitled to parti- 
tion the joint property: Mitakshara, Chapter 2, 
section 10, paragraphs 1,2,3,4,5,6,7 and 
9. There is no deoided case on this point, The 
only point decided is that in order to exolude 
a co-parcener from inheritance he must have 
been born blind: Murarji Gokuldas v. Par- 
vatibat (9). 

As to the form of the decree where a com- 
promise with a minor is set aside at the 
minor's instance, reference was made to 
Manohar ‘Lal v. Jadunath | Singh (7). 
Reference was also made to Lola Muddun 
Gopal Lal «. Khikhindra Koer (10). 


(5) 8I A. 39; 7 C. 216; 4 Bar. P. C. J. 222; 5 Ind. 
Jur 270; 3 Ind. Dec. (x. s) 707. 

(6) 22 W. B 443. 

17) *8 J.A 128: 40. L J.8& 8 Bom. L. R. 489; 10 
O. W. N. 8890 C.219;1M L T 210; 16 M. L.J. 
291; 8 A. L.J 710; 28 A 555 P.C). 

(8) 1888) 32 Ch D. 266 atpp 283, 281; 55 L. J. 
Ch 801; 51 L T 582; 34 W. R. 669, 

(9)1B 177; l Ind. Dee v.s.) 118. 

(10) 8I A. 9; 18 C. 341; 16 Ind. Jur. 93; 5 Sar. P, 
C. J. 676; 9 Ind. Dec. (x. 8.) 228. 
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Mr. Dube replied. 
JUDGMENT. 

Sır JOHN Epar.-—This is an appeal from 
a deoree, dated the 7th May 1912, of the 
High Court at Caleutta which reversed 
a decree, dated the 3lst March 1908, 
of the Officiating Subordinate Judge of 
Bankipur and dismissed the suit. The 
plaintiff who is the appellant here is a 
minor and is suing by her next friend. The 


defendants are Durga Prashad Singh, an. 


uncle of the plaintiff, Musammat Harbans 
Kunwar, her mother, and three assignees of 
' the defendant Durga Prashad Singh. 


The suit was brought on the 21st July 
1906 to obtain a declaration that a com- 
promise which was entered into between 
Durga Prashad Singh, who is the first de- 
fendant in this suit, and Musammat Harbans 
Kunwar, and a decree dated the 30th 
August 1904, which was made in pursu- 
ance of that compromise, are not binding 
upon the plaintiff; a declaration that the 
plaintiff's father, Bishambhar Prashad Singh, 
was at the time of his death separate 
from his brother, the defendant Durga 
Prashad Singh; a declaration that the defend- 
ant, Musammat Harbans Kunwar, by rea- 
son of her conduct in entering into the 
said compromise, had ceased to be entitled to 
any rights in the estate „of her deceased hus. 
band, Bishambhar Prashad Singh, and that 
the plaintiff was entitled to the present 
possession of that estate;a declaration of the 
plaintiffs  reversionary right in case she 
should not be held entitled to the possession 
of the property in dispute during her 
mother's lifetime; and for other relief. 
The Subordinate Judge gave the plaintiff 
a declaration that the compromise and the 
decree of the 30th Angust 1904, which 
was made on the basis of that compromise, 
were not binding upon her and, on the 
ground that the plaintiff was not entitled 
to get possession of the property during 
the lifetime of her mother, dismissed the 
suit so far as the claims for possession 
and mesne profits were concerned. The 
High Court in appeal by its decree dis- 
missed the suit. From that decree of the 
High Court this appeal has been brought. 

The plaintiff and the defendant, Durga 
Prashad Singh, are descended from Lia] 
Behari Singh, who died on the 24th October 


1885, leaving him surviving two sons, 
then minors, Bishambhar Prashad Singh, 
the plaintiff's father, and the defendant, 
Durga  Prashad Singh, his mother, 
*Musammat Gulab Kunwar, and his wdiow 
Musammat Mohan Kunwar. The family of 
Lal Behari Singh was à joint Hindu fami- 
ly, governed by the law of the Mitak. 
shara. Bishambhar Prashad Singh died on 
the 2nd August 1902, leaving surviving him 
only one child, the plaintiff, and Musammat 
Harbans Kunwar, his widow. The com- 
promise referred to was made in a suit 
which Durga Prashad Singh had brought 
on the 7th May 1904 against Musammat 
Harbans Kunwar, her daughter the plaintiff, 
then and stilla minor, and other persons. 
In his plaint in that suit Darga Prashad 
Singh alleged that his brothér Bishambhar 
Prashad Singh had been -born blind and 
was excluded from inheritance to his 
father's estate by reason of his congenital 
blindness; that all the proceedings ina suit 
against Bishambhar Prashad Singh for 
partition -which Durga  Prashad Singh’s 
father-in-law, Mahabir Prashad Singh, had; 
on the 25th January 1990, brought, as- 
suming to act as his guardian and next 
friend, were illegal; and that no partition 
had taken place. 


If Bishambhar Prashad Singh was not 
disqualified from sharing in the family 
properties, he was entitled on separation to 
a moiety of the property of the joint Hindu 
family, and if in fact he did, in such 
circumstances, separate from his brother 
Durga Prashad Singh, Musammat Harbans 
Kunwar was on his death entitled to a 
Hindu widow’s interest in his moiety, 
and on her death the plaintiff would inherit 
to her father. By. the compromise which 
is in question in this suit Musammai 
Harbans Kuuwar for herself and her 
daughter, the plaintiff, abandoned all claim 
to the property of Bishambhar Prashad 
Singh, admitted that Bishambhar Prashad 
Singh had been born blind, and was cone 
sequently excluded by Hindu Law from all 
right of inheritance; that he and his 
brother Durga Prashad Singh had not se. 
parated; and that Durga  Prashad Singh 
was entitled to the whole family property 
'by survivorship. By the compromise Durga 
Prashad Singh.igave ta Musammat Harbans 
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Kunwar six villages ragresenting about one- 
fourth of the family property for her life, 
with remainder to the plaintiff, and under- 
took to pay certain debts. 

lt has been admitted on both sides 
that Bishambhar Prashad Singh was in 
fact blind at the time of his death. The 
Subordinate Judge found that Bishambhar 
Prashad Singh was not born blind. He 
algo found that Musammat Harbaus Kunwar, 
who is a purdanashin lady, was not 
given a sufficient opportunity of obtaining 
independent advice as to the terms of the 
compromise before entering mbo it. The 
High Court in theappeal did not expressly 
find that Bishambhar Prashad Singh had 
or had not been born blind, but came to 
the conclusion that Durga Prashad Singh had 
reasonable grounds for believing that there 
existed materials for a bona fide litigation 
and compromise and that the question 
was not whether Durga  Prashad Singh 
was righb in his claim that Bishambhar 
Prashad Singh had been excluded from a 
right tó share in the family property by 
reason of his having been born blind, 
bài was whether Durga Prashad Singh 
honestly believed that Bishambhar Prashad 
Singb had been born blind. 


The main questions upon. the determina- 
tion of which the decision: ofthis appeal 
must, in their Lordships’ opinion, depend 
are, firstly, isa man who is a member 
of a jcint Hindu family, which is governed 
by the law of the Mitakshara, and who 
becomes permanently blind after he is born, 
excluded by Hindu Law from sharing in 
the family property by reason of a per- 
manent and incurable blindness which was 
not ‘congenital; secondly, was Bishambhar 
Prashad Singh, who was the father of the 
plaintiff, born blind; and thirdly, did Bisham- 
bhar Prashad Singh and his brother, 
the defendant, Durga Prashad Singh, se- 
parate and remain separate. The first of 
these questions is a question of law, the 
second and third are questions of fact. 

It will be convenient to deal at once 
with the first question, that of law. In his 


written statement the defendant, Durga 
Prashad Singh, alleged that Lal Behari 
Singh died— —, 


"leaving him surviving two sons, namely, 
the plaintiff's father, Babu  Bishambhar 
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Prashad Singh, and this defendant, and 
Mohun Kunwar, widow, and Gulab Kunwar, 
mother; but the plaintiffs father never 
succeeded him, nor could ‘he succeed him 
according to law as he was congenitally 
blind.” 

The first ground of Durga Prashad Singh’s 
memorandum of appeal to the High Court 
was:— 

“Ist. For that, upon the entire evidence on 
the record, the Court below ought ta have 
held that Bishambhar Prashad Singh was con- 
geuitally blind, and hehad no right to succeed 
to his paternal estate; fhe reasons assigned 
by the said Court for holding otherwise are 
erroneous and unsound.” 

The 17th ground of that memorandum of 
appeal was as follows:— 

“For that even assuming, without admitting, 
that Bishambhar was not born blind, but became 
blind after birth as alleged by the plaintiff, 
the Court below ought to have held that, 
according to the Mitakshara Law of the 
Benares School, he was excluded from par- 
ticipation of a share, inasmuch as the 
blindness occurred before the alleged parti- 
tion.” 

It does not appear that the 17th ground 
of that memorandum of appeal was relied 
upon in the High Court, but as the point 
has been raised and pressed before this 
Board inthis appeal, their Lordships will 
now deal with it. . 

The question as to whether blindness 
which is not congenital excludes by Hindu 
Law a member of a joint Hindu family 
from sharing in the family property does 
not appear to have been desided by this 
Board. The text of Manu on this subject, 
ag translated, is as follows: "Eunuchs and 
outcasts, persons born blind or deaf, mad. 
men, idiots, the dumb, and such as have 
lost the use of alimb, are exoluded from 
a share of the heritage." 

In 1874 the High Court at Caloutta, i in 
Mohesh Ohunder Roy v. Ohunder Mohun Roy 
(Il), a ease in which thelaw of the Dayabagha 
applied, decided that the blindness which, 
under the Hindu liaw as recognised in Bengal, 
excludes an afflicted person from inheritance, 
refers to congenital blindness, and not to 
loss of sight which supervened after birth. 
In that case the High Court Judges had 


(11) 14 B, L., By 273; 23 W, R. 78, 
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before them the text of Manu which is above 
quoted. 

In 1876 the High Court at Bombay in 
Murarji Gokuldas v.’  Parvatibat (9) 
decided that according to the Hindu Law, 
as prevailing in the Bombay Presidenoy, 
blindness, to cause exclusion from inherit- 
ance, must be congenital. In the latter 
case, Sir Mishael Westropp, C. J., in a 
learned and exhaustive judgment, after con- 
sidering the texts and authoritative com- 
meutaries bearing on the subject, including 
the text of Manu and the Mitakshara, said 
that— 5 

"Upon the best consideration we [he and 
Sargont, J.] have been able to give to this 
pe ‘we are of opinion that there 
s a considerable prepónderance of authority 
in favour of the conclusion that blindness, 
to cause exclusion from inheritance, mast be 
, Gongenital,” 

The Sanskrit word in the Mitakshara 
on this subject has been translated as “a 
blind mah." The description “a blind 
man," if that bethe correct translation, is 
soméwhat indefinite, and their Lordships 
-consider that, if that be the correct trans- 
lation, itis not to be assumed that the 
author of the Mitakshara could have in- 
tended by the use of an.ambiguous descrip- 
tion to extend the prohibition of Manu and 
to exclude from a share'in the heritage 
persons who become blind after they were 
born. 

As was observed by Jackson, J., in 
Mohesh Chunder Roy v. Ohunder Mohun Roy 
(11), to which reference has been made 
above: “A rale of Hindu Law, which is 
relied upon as preventing the natural 
course of. inheritance, ought to be clear 
and unmistakable.” Rajkumar Sarvadhikari, 
in his “Hindu Law of Inheritance,” page 
‘956, says:— 

“Blindness, to cause exclusion from in- 
heritance, must be congenital. Mere loss 
‘of sight which has supervéned after birth 
is not a ground of disqualification. In- 
.curable blindness, if not congenital, is not 
such an affliction as, under the Hindu Law, 
exoludes a person from inheritance." 


The above is, their Lordships hold, the 
true rule, 
The oral evidence on the question as to 


Whether Disbambhar ;Prashad Singh was 
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born blind is very conflicting, but on tle: 


whole their Lordships would be ‘prepared 
to find on the oral evidence, if it stood 
alone, that Bishambhar Prashad Singh’s 
blindness was not congenital. here “are, 


however, fasts proved by records and other: 


documentary evidence which can lead to no: 


other conclusion than that Bishambhar 
Prashad Singh was not blind when he 
was born, and was treated by the family 
and by others as a person entitled to 
share in the family property. ` 

Lal Bahári Singh, who was the father 
of Bishambhar Prashad Singh and Durga 
Prashad Singh, died on the 24th’ October 
1885, when they were minors, Bishambhar 


Prashad Singh being then about nine years . 


old and Durga Prashad Singh being then 
about li years of age. On the 7th De. 
cember, 1855, their grandmother, Musam- 
mat Gulab Kanwar, and their ‘mother, 
Musammat Mohun Kunwar, presented a joint 
petition to the District Judge of Gaya in 
which they stated that. Bishambhar Pra- 
shad Singh, Durga Prashad Singh, the 
minor sons of Lal Bahari Singh. deceased, 
were “as heirs of their deceased father the 
owners in possdssion of all the properties, 
the approximate value of which is given 
below," and they prayed that a certifi- 
eate of guardianship under Act XL of 
1858 might be granted to them “for the 
protection of the person and the adminis- 
tration of the properties of the minors.” 
On that petition the District Judge, on 
12th February, 1886, appointed Gulab 
Kunwar and Mohun Kunwar to adminis- 
ter the estate of the minors during their 
minorities and they were appointed 
guardians. The names of the minors were 
entered in tbe land register as the names 
of owners, and Gulab Kunwar and Mohun 
Kunwar continued to manage the estate 


'on behalf of and for the joint benefit of 


the minors until Mohun Kunwar died late 
in the year 1897. , ! 

After the death of Mohun Kunwar, 
Musammat Gulab Kunwar acted as sole 


guardian until Bishambhar Prashad Singh; 


came.of age. 

On the 17th June, 1827, Bishambhar 
Prashad Singh presented’ a petition. to tha 
District Judge of Gaya, in which he stat- 
ed that he had attained the age of majori: 


waht 


Vel, XLN] 


ty, and was willing to look after his own 
business without the guardianship of Gulab 
Kunwar and Mohun Kunwar. Notice was 
thereupon given by the District Judge to 
the gnuarflians to produce the certificate 
of guardianship, and to show what objec- 
tion they might have. On the 4th Sep- 
tember 1897 they filed their objection, and 
in it stated that they had no objection to 
Bishambhar Prashad Singh being declared 
major, and that they had given up the 
management in respect of his share and he 
was looking after his affairs; but they 
objected that the management of the affairs 
of Durga Prashad Singh should remain 
with them as he was still a minor, and 
they stated that they “have and can have 
no objection to whatever proceedings may 
be taken by the Court with regard to the 
share of Babu Bishambhar Prashad Singh.” 
The District Judge declared Bishambhar 
Prashad Singh of age. On the 29th 
September 1898 Bishambhar Prashad 
Singh presented a petition to the District 
Judge of Gaya, in which he stated:— 


"l. That Musammats Gulab Kunwar 
and Mohun Kunwar were appointed 
guardians of your retitionerand his brother 
Babu Durga Prashad Singh, alias Beni 
Madho Prashad Stugh, by an order of the 
Court, dated the 12th Febrnary 1836. 

"Q. That Musammat Mohun Kunwar died 
in Assin 1205-1897. 

NE That the two brothers are joint. 

4. That your petitioner attained his 
age of twenty-first year in March 1897, and 
that he was declared major hy the order of 
this Court. 

"'5. That under the law no certificate 
of guardianship is necessary in a joint 
family, and the property or share of Babu 
Durga Prashad Singh alias Beni Madho 
Prashad Singh not being defined, no guardian 
of his property should be appointed or retained, 
nor could the certificate of guardianship 
of the properties of the two brothers have 
any effect after the attainment of majority 
by any of them. 

6. That consequently now as your 
petitioner ‘represents the whole estate of 
your petitioner and his brother, there ia no 
necessity of retaining the said Musammat 
Gulab Kunwar as the guardian of the 
minor Baby Durga Prashad Singh alias 
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Beni Madho Prashad Singh, nor can she 
undar the law continue to be his guardian. 

“Your petitioner, therefore, prays that under 
section 39, clause (1), Aet VIII of 1892, 
your Honour will be graciously pleased 
to declare that the guardianship of Musammat 
Gulab Kunwar has términated, and cancel 
the certificate of guardianship dated the 
12th February 1886 aforesaid, or pass such 
other order and grant sach relief as may to 
your Honour seem just and fit.” 

In reference to that petition the Dis- 
trict Judge made the following orders:— 

"Ond December 1898. Return of service 
of notice on Alusammst Gulab Kunwar filed. 
House service made. Identifier not some. 
One week given." 

"9th December, 1889. Affidavit of identifier 
filed.” 

“10th December 1898. The grandmother 
is the sole surviving guardian, and she is 
said to be an old woman of about 80, 
and files no objection. They all live together, 
so there is no question of the persoral 
benefit of the minor. The elder brother as 
karta of the family has the inherent right 
to guardianship, and the previous order of 
guardianship to the grandmother has be- 
come infruetuous sinee heattained bis majority. 
It will. therefore, be revoked." 

After the order of guardianship had 
been revoked, Bishambhar Prashad Singh 
managed the family properties for himself 
and for his brother Durga Prashad Singh, 
and on their joint behalf brought suits and 
obtained decrees. He gave way to bad 
habits, became extravagant and contracted 
debts. On the 25th January 1900 Mahabir 
Prashad Singh, who was the father-in-law 
of Durga Prashad Singh, then a minor, as 
the next friend of Durga Prashad Singh, 
brought a suit for partition against Bisham- 
bhar Prashad Singh in the Court of the 
Subordinate Judge of Gaya, and in the 
plaint stated— : 

“that according to the Mitakshara school of 
law, the plaintiff (Durga Prashad Singh) 
and the defendant (Bishambhar Prashad 
Singh) are the proprietors in equal shares 
of all the joint properties specified and 
detailed in Schedule No. 1 of this plaint.” 


It was also alleged in this plaint— 
"that the defendant (Bishambhar Prashad 
Singh) ia blind from birth aud. is wholly 
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incapable of managing the joint properties 
and owing to his being blind and an 
extravagant man the properties are being 
wholly ruined.” 

And it was further alleged in the plaint in 
that suit— 

-“that if the properties of the said joint 
family are allowed to remain in the hands of 
the defendant (Bishambhar Prashad Singh), 
he will ruin all the joint properties before your 
petitioner (Durga Prashad Singh) attains 
majority, and your petitioner will be put to 


difficulty and subjected tounnecessary expenses’ 


in seeking redress after his attaining majority. 
Hence the plaintiff (Durga Prashad Singh) 
has no other remedy thanto get the pro- 
perties partitioned.’ Therefore, the plaintiff's 
necessity to bring this suit.” : 

Mahabir Prashad Singh has not been called 
a8 a witness in this suit, nor has his absence 
been satisfactorily accounted for. On behalf 
of Durga Prashad Singh it has been suggest- 
ed that his father-in-law, Mahabir Prashad 
Singh, was acting in collusion with and in the 
interests of Bishambhar Prashad Singh—an 
insinüation which appears to their -Lordships 
to be wholly groundless. 

The statement in the plaint that Bisham. 
bhar Prashad Singh was blind from birth 
was irrelevant, and further, it was inconsistent 
with the claim that the family property 
should be partitioned between the brothers, 


There was and could have been no defence 
to that suit for partition. Durga Prashad 
Singh, on whose behalf the suit was brought, 
was entitled to have his share partitioned off. 
The suit was compromised and by consent 
and with the sanction of the Subordinate 
Judge as to the compromise a decree for parti- 
tion was made. 

In accordance with that decree for. parti- 
tion the immoveable property was partitioned, 
and the shares of the brothers were divided 
by metes'and bounds, the name of each 
brother was entered in the Land Register in 
respect’ of his separated share, and such of 
the moveable property as was capable of 
being divided was divided between them, 
and complete separation between them wag 
effected, — . 

It has been said that Musammat Gulab 
Kunwar and Musammat Mohun Kunwar did 
not: knbw that under the Hindu Law a 
person who.-was. born . blind . was thereby 


disentitled to share in family property. It’ 
is inconceivable that ladies in their posi-' 
tion could have been in ignorance of that 
well-known rule of the Hindu Law, and if 
the evidence which was given on*"behalf of 
Durga Prashad in this suit was true, those 
ladies had several male relations and friends 
who were aware that Bishambhar Prashad 
Singh was born blind and who must have 
known what the state of Hindu Law was. It 
has also been said that the action of Gulab 
Kunwar and of Mohun Kunwar is explain- 
able on the supposition that they did not 
wish to deprive Bishambhar Singh of a share 
in the family property. That is an ex- 
planation which their Lordships cannot 
accept. 

If Bishambhar Prashad Singh had, been 
in fact born blind, his mother, Mohun 
Kunwar, and his grandmother, Gulab 
Kunwar, must have known from the time 
of his birth that he suffered from congenital 
blindness. It must have been a fact of 
which neither of them, nor the plaintiff 
nor any near relation of the family could 
have been in ignorance; but the first time 
when it was alleged that Bishambhar Prashad 
Singh had no right to share in the family ` 
properly was when Musammat Harbans 
Kunwar, after the death of Bishambhar 
Prashad Singh, applied to the District Judge 
of Patna for a certificate under Act VII 
of 1889. 

To that application Musammat Gulab 
Kunwar, on behalf of Durga Prashad Singh 
on the 10th December 1902, filed an objec- » 
tion, in which she stated— : 

“3. That the aforesaid Bishambhar Pra- 
shad Singh was born blind and died as such. 

4. That the aforesaid Bishambhar Prashad 
Singh had no right to any properties which 
were ancestral to the family under law, 
and that the petition is, therefore, liable to 
be rejected.” 


Their Lordships have without any doubt 
come to the conclusion ' that Bishambhar 
Prashad Singh was not born blind, and that 
Durga Prashad Singh could not possibly 
have been in ignorance or in doubt as to 
that fact, and had, when he induced Musam- 
mat Harbans Kunwar to enter into the 
compromise on behalf of the plaintiff which 
is in question in this suit, no honest and bońa 
fide belief in the claim which he was making 
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That ccmpromise, and the decree which .was. 


made in pursuanoe i of it, could not: be allowed 
to affect in any way the ‘right of the minor, 
and she was entitled £o the declaration which 
the Subordinate ^ Jadge made in her fa- 
‘your. In order to avoid any possible mis- 
. conception arising as to the meaning of 

the deoree of the Subordinate Judge, the 
following words— whose action in connec- 
tion therewith may -be construed as one 
done for the transfer of the property left 
by her  husband"— must be omitted 
from that decree. With that omission the 
decree of the Subordinate Judge should 
be affirmed, and the decree of the High 
Court in the respondent's appeal should 
be set aside with costs. As regards the 
appellant’s appeal to the High Court’ with 
reference: to the question of possession, the 
appeal against the High Court’s decree 
was: nöt- -argued before. their Lordships, and 
under these circumstances the 
the’ High’ Court will stand. The respond- 
ente Durga : Prashad; Singh, Ritu Singh, 
Lachmi Narayan Rajput and Tori Mahton 


must pay. the costs of the appeal to His: 
“their. 
Upon the' 


Majesty. ..in Council and of 
appeal to. the High Court. 
appellant/s cross-appeal to the High Court, 
the High ‘Court miade no order as regards the 
eosts, and this decree stands. 


. Their Lordships will humbly Jäviso His `’ 


Majesty. accordingly. 
. Appeal allowed in part. 
- Solicitors far the: Appellant : Messrs. 
Barrow, Rogers 4 Nevill 
Solicitors for the Respondents: Messrs. T. 
L. Wilson § Co. ` | 


ALLAHABAD HIGH COURT. 
BENCH. 


SECOND a rede No. 420 or 1916. 
July 16 and August 8, 1917. 
` - Present:—Sir George’ Knox; Kr., Acting 
Chief Justice, Justice Sir P. C. Banerji, KT., 
and Mr. Justice Tudball. . 
NARSINGH SAHAI—DEFENDANT— 
APPELLANT 
versus 
. SHEO PRASAD—PrAINTIFI— 


RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. s 122, 0. 
XLI, r. 1—Allahabad- RUE Got Buka, Gik I, r. 2 


x 
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decree of. 


. judgment was 
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— Limitation Act ax of ibs. s. 12—High Court, 
power of, to frame rules, scope of— Memorandum or 
appeal to be accompanied by copy of Judgment of Court 
of. First Instance— Period spent im obtaining "Copy, 
whether to be excluded. 

Under section 122 of the Civil Procedure Code tho 
High Court has power to alter, amend and add to 
rules of procedure laid down by the Code, bui no- 
where has any power been given to it to touch the 
Limitation Act. (p. 856, col. 1] 

Rule 2, Chapter III, of tho Allahabad, High Court 
Rules requires that no memorandum of appeal from 
an appellate decree or from any order shall he 
presonted unless accompanied by weopy of the decree 
or order appealed against and, where it exists, a 
copy of the judgment of the Court of First Iustance. 
This rule, however, was not intended to after and can- 
not be construed as in any way altering tho provisions 
of section 12 of the Limitation Act. Anappellant, 
therefore, is not entitled to exclude from the period 
prescribed for filing an appeal the days spent in 
obtaining a copy of the judgment of the Court of 
First Instance. [p. 856, col. 1.] . 

Second appeal against the decision of 
the District Judge, Furrukhabad, dated the 
8rd December 1915. 

Messrs: 8. A, Haider and P. L. Banerji, for 
the Appellant. 

Mr. Gulzari Lal and Dr. S. N., Sex, for the 


Respondent, 


JUDGMENT.—The question that ‘has 


been referred to this Fall ‘Beneh for 
decision is—Whether this appeal, ont of 
which the question arises, is barred by 


limitation or not? 


In order to decide this point it is 
necessary to consider first the date on 
which the judgment of the lower Appellate 
Court was passed and the days that it 
took the appellant to obtnin copies of the 
judgment and decree complained of. The 
pronounced on the 3rd 
December 1915. We find from the record 
that an application for the copy both of 
the judgment and decree was made on the 
7th December 1915, and that that copy 
could have been obtained on the 18th 
December 1915. The. appellant, therefore, 
had at his disposal the ninety days pres- 
cribed- for the appeal plus a period of 
twelve days, the time requisite to obtain 
copies of the judgment and decree com- 
plained of. The appeal was filed in this 
Court on the 15th March 1916, and was 
thus one day beyond the time allowed by 
the Indian Limitation Act. Prima facic, 
therefore, it appears that the appeal at 
the time when it was presented io the 
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Gourt was barred. Bat the appellant sesks 
to call to his aid a period of another 
eleven days, more crless, and the ground 
on whieh he seeks the addition of this 
period is"that under rule 2, Chapter II, 
this Court has made a rule that no memo- 
randum of appeal from an appellate decree 
or from any order shall be presented unless 
accompanied by a copy of the desrea or 
order appealed against and, where it exists, 
a copy of the judgment of the Conrt of 
First Instance.” His contention is that as 
he could not present his memorandum of 
appeal unless it was accompanied by the 
copy of the judgment of the Court of 
First Instance, he ean claim the additional 
period which was requisite for the obtaining 
of the copy of the said judgment. In the 
present case that period was a period of 
eleven days. When the memorandum of 
appeal was presented “to this Court, it 
was as a matter of fact accompanied by 
the documents which the Code of Civil 
Prosedure and the rule of this Court 
required should accompany it. But as we 
have already stated above, the date of pre. 
sentation was one day beyond the period of 
time allowed by the Indian Limitation Act. 
Now section 12 of the Indian Limitation 


Aot is perfeotly clear and its language 
in no way ambiguous. It lays down in 
clause 3 of section 12 of the Act that 


“where a decree is appealed from or sought 
to be reviewed, the time requisite for 
obtaining a copy of the judgment on which 
it is founded shall also be excluded.” 
Nothing further ia said, and weare nnanimous 
in holding that this Court has no power 


by any rule that it may make to alter 
the period of limitation prescribed by 
the Indian Limitation Act. We would 


further say that the rule as it stands 
was never intended to and can in no way 
be! construed as altering in any way the 
Indian Limitation Act. This Court has 
power to alter, amend and add to roles 
of procedure laid down by the Code of 
‘Civil Procedure, vide section 122, but no- 
where hag any power been given to it to 
touch the Limitation Act. 

Our answer then to the question which 
has been sent to us is, that the present 
appeal is tarred by limitation, 

We have not got to determine whether 
this is a ease in whieh the provisions of 
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seetion 5 of the Limitation Act are to be 
applied. Thatis a (matter for the Beneh 
hearing the appeal, 
Answer accordingly. 
* 


ALLAHABAD HIGH COURT.H 
{Sgconp Civiz Appeat No. 373 or 1916. 
June 23, 191". : 
Present: — Mr. Justice Piggott and 
Mr. Justice Walsh. 
Saiyed AFZAL SHAH AND ANOTHER— 
PLAINIIFFS— APPELLANTS 
versus 
LACHMINARAIN AND OTHERS-— DEFENDANTS 
—-Responpents, - : 
Civil Procedure Code (Act V of C08), O. T, r. 8, O. 
XXIII r. |——Misjoinder of causes of aciion— Apreal, 


second— Withdrawal of suit— High Court, power of, to 
allow suit to be withdrawn, 

, Plaintiffs, who were auction-purchasers of‘ certain 
property, brought a suit for declaration of title, 
recovery of possession and mesne profits, impleading 
three sets of defendants on the allegation that owing 
tothe fraud of the judgment-debtor the property 
was put up to sale a second time and was purchased 
in different lota by the. defendants: 


Held, (1) that the suit was bad for multifarions. 
ness; [p 857, col. 2:4 


12) that the plaintiffs should be allowed to with- 
draw the suit with leave to bring fresh suits, inasmuch 
as the error made by them in filing one single suit 
when they ought to have brought three or more wag 
a defect of a formal nature having nothing to do with 
the merits of the plaintiffs’ claim. [p. R58, col. 1.] 

In a suitable case the Higk Court can, even in 
second appeal, take action under Order XXIII, rule 
1, of the Civil Procedure Code. [p 857, col. 7.]. 

Second appeal from the deoision of the 
First Additional Judge, Aligarh, dated the 
4th December 1915. 


Dr. 8. M. Sulaiman, for the Appellants. 
Dr. Te} Bahadur Sapruand Mr. Panna Lal, 
for the Respondents. ; 


JUDGMENT.—This is a second appeal 
which comes before us under the following 
circumstances. The plaintiffs alleged them- 
selves to ‘have acquired certain property at 
publie auction. They alleged that, under 
circumstances perhaps amounting to fraud 
on the part of the judgment-debtor, the 
property was pnt up to sale 
time and was pnrehased in different lats 
by. different perrons. On this they im- 
pleaded three different sets of defendants, 


/ 


A second 


S 
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claiming a declaration of their own title, 
recovery of possession, and mesne profits. 
Separate defences were filed by the members 
of the different sets of defendants, and in 
each of these defences the particular defend- 
ant sencerned protested that he had nothing 
to do with the property specified in the 
plaint except only one single item of the 
same, Arising out of this plea of fact, 
the point was taken that the suit was bad 
for misjoinder of causes of action and 
that each defendant or set of defendants, 
should have been separately sued for eject- 
ment as a trespasser in respect only of such 
items of property as were in the possession 
of each defendant or defendants severally. 
A ourious feature of the case was that, when 
the pleadings of the parties were complete, 
it was apparent that a portion of the pro- 
perty specified in the plaint was not, 
claimed by any of thé defendants at all, 
that is to say, the plaintiffs were claiming 
io recover possession of some property 
from defendants who repudiated having 
anything to dowith it. In the result the 
Court of First Instance dismissed the suit, 
and this dismissal has been affirmed by 
the Additional Distriet Judge in appeal. 
The only point dealt with by the lower 
Appellate Court was that the suit was 
bad for multifariousness, As a matter 
of fact there had been an order by the 
predecessor in office of the learned Judge 
who finally disposed of the appeal, which 
was no doubt well intended, being an 
effort or the part of the Court to bring 
the actual question in dispute tosa final 
adjudication, but the actual effect of that 
was to make the confusion worse. The 
learned Judge directed the plaintiffs to 
implead a number of fresh defendants, 
presumably on the ground that they were 
the persons in possession of those portions 
of the property in suit which were not 
elaimed by any of the original defendants. 
This order wascomplied with in a curious 
fashion, by the addition of two new defend- 
ants in the specitication of defendants in 
the plaint, without the addition of any 
statement of any sort or kind in the body 
of the plaint to suggest what the cause 
of action against the defendants thus 
added was supposed to be. However, the 
suit having been, as already stated diamissed 
by the lower Appellate Court the plaintiffs 
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come to this Court in second appeal, and 
in their memorandum of appeal as drafted 
they simply call in question the finding 
of law on whieh their suit was dismissed 
by the Court below. The pleas in the 
meniorandum of appeal are that the suit 
is not bad for multifarionsness, that it was 
maintainable as framed and that the reliefs 
claimed therein could have been granted 
in one suit against all the defendants. It 
is unnecessary for us, as the case now 
stands, to go further into this matter 
beyond saying that we could not have 
acceded to this eontention. There was no 
allegation in the plaint of any joint action 
or community of interest as between the 
different sets of defendants. If the princi- 
plesuggested by the memorandum of appeal 
before us were correct, it would follow 
that any owner of property might bring 
one single suit against an unlimited number 
of wholly unconnected trespassers on different 
portions of his property, merely on the 
ground that he himself owned the entire pro- 
perty under a single title. This is a pro- 
position which could not be affirmed. ‘It 
is idle for the appellants to refer us to 
those rules in the Civil Procedure Code 
which refer to the oeireumstances urder 
which different defendants may be jointly 
impleaded on a single cause of action. 
The present is not & case of an alleged 
misjoinder óf defendants on a single cause 
of action, but of alleged misjoinder of 
causes of action. In the course of arguments 
before us it wag strongly. represented to 
us on behalf of the plaintiffs-appellants 
that their suit ought not to have been 
allowed to fail altogether upon such a 
merely technical ground Various sugges- 
tions were put forward as to the manner 
in which the defect, if found to exist, might 
be remedied. Finally, we gave the plaint- 
iffs time to consider their position, in 
order that they might, if they thought fit, 
apply to this Court for permission to with- 
draw from the suit under Order XXIII, rule 
1 of the Code of Civil Procedure., An 
application to this effect has now been laid 
before us, and we have heard both parties 
concerning it. The jurisdiction of this Court 
to take action under the rule above mention- 
ed, even at the stage of second appeal, is 
not questioned, and sach jurisdiction has 
from time to time been exereised in suit- 
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able cases. Neither can it be denied that 
the suit now before the Court is one 
which must fail by reason of a formal 
defect, namely, that of misjoinder of causes 
of action in a single suit, that is to say 
the error made by the plaintiffs iu filing 
cne single suit when they ought to have 
brought three or more is clearly a defect 
of a formal. nature having nothing to do 
with the merits or otherwise of the plaint- 
iffs claim. The only ‘question, therefore, 
for us to consider is whether this is a 
proper case for the exercise of our dis- 
cretion in favour of the plaintiffs. On a 
fair consideration of the matter it seems 
to us that, subject to full compensation 
being made to the defendants in the 
matter of costs for the expenses to which 
.they have been subjected up to this stage 
in. the litigation, the case is a suitable one 
for permitting the plaintiffs to abandon 
the untenable position which they took 
up when they filed this suit, leaving their 
rights otherwise unimpaired, so that they 
may seek redress from the law for any wrong 
whish they may have suffered by the 
institution of such properly framed suit 
cr suits as may be found to be necessary. 
First, we make the order which we propose 
to pass subject to this contention, that 
all costs incurred up to this date by any 
of. the defendants-respondents in all three 
Courts, including in this Court-fees on 
the higher soale, are hereby made payahle 
by the plaintiffs-appellants. Subject to this 
condition, we set aside the decrees of both 
the Courts below and, in place thereof, pass 
an order permitting the plaintiffs to with- 
draw from the present suit with liberty to 
institute such fresh suit, or rather fresh suits, 
in respect of the subject-matter of the 
present suit as they may be legally 
advised. 
. Suit withdrawn. 
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ALLAHABAD HIGH COURT. 
Civit Revision No. 97 or 1917. 
July 4, 1917. 

Present: —Mr. . Justice Piggott. 
PAHLWAN SINGH-—PrAINWFF — 
APPLICANT 
versus 
Musammat JANKI AND oTHERS—DeEFENDANTS 


—Oprosits PARTIES, 

Hindu Law—Joint family—Bond executed by 
deceased member—Suit against representative—Deeree, 
form of. 

In a suit on a bond executed by a deceased mem- 
ber of a joint Hindu family, not being for the bene- 
fit or on behalf of the family, the decree should be - 
against the self-acquired property of the deceased 
in the hands of his heir. [p. 859, col. 1.] 


Civil revision against the order of the 
Judge, Small Cause Court, Mainpuri, dated 
the 4th January 1917. 

Mr. Buleshwari Prasad, 
cant. 

JUDGMENT.—On the findings of the. 
Court below there should have been an. 
ex parte decree against Musammat Janki, 
widow of Baldeo, forthe sum claimed, with 
costs, such decree to be recoverable only 
against any self acquired property of the 
deceased,  Baldeo, which might be found 
in the possession of the widow. The lower 
Court was quite entitled on the pleadings 
to try an issue whether Baldeo had died 
joint or separate from his brothers 
Chunni, Gokal and Baehehu; and having: 
come to the finding that, at the time 
of Baldeo’s death, the four brothera were 
members of a joint undivided Hindu 
family, it has rightly beld that the joint 
family property, whatever it might be, 
in the hands of the remaining brothers 
by survivorship could not be liable for 
a debt incurred by Baldeo, in the absence 
of any evidence that it was incurred on' 
behalf of the joint family or for the 
benefit of that family. I doubt whether 
the modification of the decrea of the 
Court below, to which I think the plaint- 
iff is entitled as a matter of law, will 
be of any particular benefit to him. The 
object of this application seems to have 
been to obtain a decree against the 
brothers. However, as the matter has 
been taken up in revision by this Court, 
and as the decree of the Court below 
appears open to objection on this point, 
I am prepared to modify it. The suit 


for the Appli- 
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will, therefore, stand dismissed as against 
the defendants Chunni, Gokal and Bachohu, 
with costs both here and in the Court 
, below. „It will be decreed, with costs in the 
Court below, asagainst the defendant Mus- 
sammat Janki, with this proviso, that the 
amount of the decree will be recoverable 
only from any self-acquired property of 
the deceased Baldeo which may be in 
the possession of this judgment-debtor. 


Decree modified, 


PATNA HIGH COURT. 
Civi, MISGELLANEOUS APPEAL No. 275 or 1916. 
February 6, 1917. : 
Present;—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sbarfuddin. 
Thakur JAGDISWAR DAYAL SINGH— 
AUCTION-PURCHABER-——ÁÀ PPELLANT 
v6TSUS 
RAMAN BARAT ANE OTHERS— JUDGMENT- 
DEBTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 100, 0. XXI, 
v, 95—Chota Nagpur Tenancy Act (VI B. C. of 1908)— 
Appeal, second—Execution—Rent-decree—Sale of pro- 
perty not holding— Delivery of possession, effect of— 
Judgment-debtor, whether can go behind sale. 

A landlord in execution of a rent-decree against 
certain tenants put to sale the homestend of the 
tenant, which was not a part of the holding within 
the meaning of the Chota Nagpur Tenancy Act. 
Some of the tenants objected that the homestead was 
not saleable while the other tenants in spite of the 
notice of sale kept quiet. The decree-holder pur- 
chased the homestead himself and took possession. 
Two years later the tenants applied for restoration 
of possession on the ground that the sale was illegal: 
' Held, (1) that the case was governed by the pro- 
visions of the Civil Procedure Code and a second 
appeal lay to the High Court: [p. 859, col. 2.] 

. (2) that the application of the tenants was too late 
and that they were not entitled under Order XXI, rule 
95, Civil Procedure Code, to get behind the sale and 
to recover possession of the property. [p. 859, col. 2.] 

Appeal fromanorder of the Judicial Commis- 
sioner, Chota Nagpur, dated the 3rd July 
1916. 

JUDGMENT. 

CHAMIER, C. J.—-This is an appeal against 
an order of the Judicial Commissioner of 
Chota Nagpur confirming with a ‘slight 
variation an order passed by a Munsif- 
Deputy Collector in Palaman.: The respond- 


` to be sold. 
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ents object that there is no right of 
appeal. This objection can only succeed on 
the respondents showing that the Chota 
Nagpur Tenancy Act governs the application 
in the present case, If they succeed in 
showing this, then it is quite clear that 
the Courts below had no jurisdistion 
to entertain this case at all and we 
should have to set aside all the proceed- 
ings in the exercise of our revisional 
jurisdiction. In my opinion there can 
be no doubt, however, that the proceed- 
ings were governed by the Code of Civil 
Procedure. In that case there can be no 
doubt that a second appeal does lie. 


The only facts which need be stated 
are that the appellant obtained a decree 
for rent against the respondents. In exe. 
eution of that decree he brought to sale 
certain property which admittedly was not a 
holding within the meaning of the Chota Nag- 
pur Tenancy Act. An objection was taken 
just before the eale bysome of the respondents 
to the éffect that the property was not liable 
That objection was thrown 
out. The sale was confirmed and a 
certificate was issued to the purchaser, 
who was the decree-holder. All this took 
place in 1913. Two years later the appel- 
lant as auction- purchaser applied to the Court 
for delivery of possession and in July 1915 
possession was delivered to him. In August 
1915: the respondents eame into Court with 
an application praying that they might 
be restored, to possession on the ground 
that the sale of the property ought never 
to have taken place. It is quite clear 
that this application was made far too 
late. Some of the respondents had objected 
to the property being sold before it was 
actually sold. The rest of the respondents 
had full notice that their property was 
going to be sold and did not object to 
the sale taking place: It is quite clear that 
the respondents were not entitled by means 
of an application under Order XXI, rule 
95, to get behind the sule and tq recover 
possession of the property. The Courts below 
have discussed at some length the question 
whether the property was liable to be sold. 
I do not think it is necessary to go into this 
question. Asa matter of fact it was defi. 
nitely decided as between appellant and 
some of the respondents several years ago, 
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The other respondents did not object to 
the sale at the time and it is too late to raise 
the question now. In my opinion the decisions 
of both the Courts below are erroneous I 
would allow this appeal, set aside the orders 
of both the Courts below and dismiss the 
applieation of the respondents with costs 
throughout. Hearing fee in this Court will 
be one gold mohur.* 
SuaRFUDDIN, J.—I agree. 
Appeal allowed, 





MADRAS HIGH COURT. 
Secoxp Civic Aperas No. 1543 or 1917. 
- (OgtetwatLy Civit Revision Petition 

No. 1322 or 1916.) 

; August 29, 1917. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Oldfield. 

CHELIMI CHETTY AND orgers— 
RESPONDENTS— APPELLANTS h 
versus 

SUBBANNA-—PeTITIONER—H ESPONDENT. 

Hindw Law ~Partition, suit for, by minor— Plaint, 
filing of, whether dissolves joint — status—Intention, 
declaration of —Discrelion of Court—Death of minor— 
Application to bring in legal representative, maintain- 
ability of—Civil Procedure Code (Act V of 1908), O. 
XXII, v. 8. A 

The filing of a plaint in a suit instituted on behalf 
of a Hindu minor for partition does not ipso facto 
constitute a severance of the joint family status, 
because the option or choice which the law lodges 
in a co-parcener to effect snch severance by a 
mere declaration of intention must be deemed to 
be limited only to adult members and not to 
persons acting on behalf of minors (p. 861, col 21 

In such a suit itis in the discretion of the Court 
to say whether there should be a division of the 
family status or not. [p. $61, col. 2] 

On the death, therefore, of a minor plaintiff in a 
suit for partition his legal representative cannot 
claim, as of right, to be made a party to and con- 
tinue the suit. [p. 860, col 2; p..R62, col. 1.] 

Second appeal against the decree of the Dis- 
trict Court o£ North Areot,in Miscellaneous 
Appeal No. 18 of 1915, preferred against 
the deoree of the Subordinate Judge of North 
Arent, in Civil Miscellaneors Petition No. 


57 of 1914. 
Mr. A. Krishnaswami Aiyar, for the Appel- 
lants. 
Mr. T. Narasimha Aiyangar, for the Re- 
sponeente, 
JUDGMENT.—This matter arises in 
connection with a suit instituted on behalf 
of a minor member of a joint Hindu family 
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for partition. The minor plaintiff died 
after the institution of the suit but before 
the written statement was filed. The re- 
spondent before us, who is the mother of 
the plaintiff, applied to the First Odurt to 
be brought on reeord end for permission 
to continue the suit as legal representative 
of the deceased plaintiff. That Court held 
that no cause of action survived and re: 
fused the application of the respondent. 
On appeal, however, the District Judge set 
aside the order of the First Court, holding 
that the respondent was entitled to con- 
tinue the suit as legal: representative of 
the plaintiff. The contention before us on 
behalf of the defendants in the suit is 
that when the minor died, whatever rights 
he had in the family property survived to 
the other members of the family as there 
was no partition. A rather interesting ques- 
tion was discussed before us as to whether 
an appeal lay to the District Judge from 
the order .of the Court of the First Instance, 
but the learned Vakil for the respondent 
did not mean to persist in the objection as to 
whether the:proper remedy for the defend- 
ants in this ‘ourt was by way of second 
appeal or by way of moving us in revision. 
We need not, therefore, decide any such 
question. : ` 

On the merits the question that requires 
our decision is whether by the filing of the 
plaint severance was effected of the joint 
status of the family. This is an important 
point, but there is no authority expressly 
dealing with it. 

]t is now settled law, especially after the 
recent Privy Council decision in G?rja Bai 
v. Sadashiv Dhundiraj (1) and the Full 
Bench decision of this Court in Sundararajam 
v. Arun: chelam Ohetty (2), that itis open to a’ 
member of a joint Hindu family to effect 
a division of his status by a clear and 
unequivocal expression of hisintention without. 
the necessity of any concurrence on the part of 
the other co-parseners. The last case laid 
down that the filing of the plaint is such an 


unambiguous manifestation of intention within. 

(1) 37 Ind. Cas. 321; 43 C. 1031; 20 C. W. N. . 1085; 
14 A. L. J. R22720 M L.T. 75; 12 N. D. R. 118; 
(1916) 2 M. W. N. 65; 18 Bom L. R. 621: 4L. W. 
114; 24 C. L. J. 207; 31 M. L. J. 4535; 411. A. 161 
(P.C). 

(2) 33 Ind, Cas. 858: 39 M. 186 & 169; 29M L J. 
793, £8!6; 2L. W. 1247 & 1250; 18 M. L. T. 552 & 
568 (1916) 1 M. W. N. 81, . 


‘prima facie implies that the 
. exercises such discretion must be of an age 


< this point. 
‘in this Presidency as stated in Kamaksht 


, 
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the meaning of the ruling of the Privy 
Council. Itis curious, as has been pointed to 
us by the learned Vakil for the respondent, 
that in the Full Bench case the plaintiff who 
institufed the suit was & minor. Apparently, 
however, no question such as this was 
raised before the Full Bench for decision. There 
can be no doubt that what the Privy Council 
decided and what the Courts have followed 
is that it depends upon the discretion of 
& member of a joint Hindu family whether 
he is to continue the joint status or whe- 
ther there should be à separation. That 
member who 


capable’ of exercising discretion in law. 
That will not be the case with a minor 
at least if he is of an age’ when disore- 
tion’ cannot be imputed to him. Ia the 
case of a suit institutéd on behalf of ‘a 
minor member of a Hindu family’ for parti- 
tion, it has been laid ‘down that it depends 
upon the discretion of thé’ Court whether 
to make a deoree for partition’or not, that 
is to say, the Court has to consider in 
such cases whether a decree for ‘partition 
would be for the benefit of the minor. 
If it is satisfied that it is not for the 
benefit of the minor to give a decree for par- 
tition, the Court willdismiss the suit. This 
is -laid down by the Privy Council in Bachoo 
Hurkisondas: v. Mankoreba? (3 , approving 
the deoision of the Bombay High Court on 
This has also been the law 


Ammal v. Chidambara Reddi (4) and that 


. position has not been contested before us. 
“If it is left to the discretion of the Court 


-to say in a suit instituted on behalf ofa 


minor whether there should be a divieion 
of the family or not, it seems to us prima 


facte to follow that .the matter does not 


" 


depend on the choice or option of any 
person who chooses 'to act on behalf of a 
minor member of a Hindu family. Any 
person is at liberty to institute a suit on 
behalf of a minor a$ the next friend, and 
it was forcibly urged upon us by Mr. A. 
Krishnaswami Aiyar that it would lead to 
great hardship and inconvenience if it were 


(8) 81 B. 378; 11 C. W. N. 769; 6C, L. J. 1; 9 Bom. 
v RR L.J. dd M. LT. 2095 ; 334 I. A. 


did) 3.M, H. C, R 94. 
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left to the discretion of any person who 
chooses to file a suit on behalf of a minor 
to decide whether the family of which the 
minor is a member shall continue joint or 
become separate. The institution of a suit, 
so far as it expresses ihe intention of a 
member of the family to divide, depends 
on priuciple on the same basis as any other 
"expression of intention of a competent 
member of the family. If we are to hold 
that the filing of a plaint on behalf ofa 
minor zpso facto constitutes a severance of 
the family status, then logically one would 


‘be: driven to hold also that a notice given 


by such a person on behalf of the minor 
to the other members of the family of 
the intention to divide would also effect a 
` severance of the joint status. This seems to 
us to be & position which we would not like 
to uphold without authority, and no authority 
has been cited to us in support of it. It 
was strongly argued by the learned Pleader 
-for the respondent that as the plaint states 
facts and circumstances which, if proved, 
would be good justification for the, Court 
. decreeing partition, therefore, at this stage 
we must proceed on the basis that there 
was a good cause of action and there was 
thus a severance of ‘status effected by the 
institution of the suit. This clearly does 
not amount to anything mòre than this, 
that itis open to a person who chooses to 
act on behalf of a minor member of a 
Hindu family to exercise the discretion on 
his behalf to effect a severance. What 
‘ causes the severance of a joint Hindu 
family is not the existence of certain fasts 
which would justify any member to ask 
for partition, but it is the exercise of the 
option which the law lodges in a member 
of a joint family to say whether he shall 
eontiuue to remain joint or whether he 
shall ask for a division. In the case of 
an adult, he has not got t6 give any 
reasons why he asks for partition but he has 
simply to say that he wants partition, and 
the Court is bound to give him a decision. 
In tbhe-case of a minor the law gives the 
Court the power to say whether there 
‘shoald be a division or not, and we think 
‘that ‘it will lead’ to. considerable complica- 
tions and difficulties if-we are to say that 
other persons also have got the discre- 
tion to créate a division in the family 
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purporting to act on behalf of a minor. 
It is urged that there might be cases in 
which it would be desirable that partition 
should be effected in the best interests of the 
minor and as soon as possible. In such cases 
those who are interested on behalf of the 
mincr are entitled to institute a suit, but hav- 
ing regard tothe decisions in Bachoo Harkison- 
das v. Maxkorebai (3) and Kamakshi Ammal 
v. Ohidambara Reddi (4), it must be left to 
the Court to decide whether there should be 
& partition or not. 

We treat this civil revision petition as 
& second appeal and set aside the order 
of the District Judge with costs here and 
in the Court below. The  respondent's 
petition will stand dismissed. This decree 
will not be drawn up until the learned 
Pleader for the appellants pays Court-fee 
within a week. 

Order set aside. 

M.C.P. 


ALLAHABAD HIGH. COURT. 
Civ Revisron No. 91 or 1917. 
July 4, 1917. 
Present:-—Mr. Justice Piggott. 
BODLU BHONJA AND OTHERS-—PLAINTINFS— 
APPLICANTS 
versus 
MOHAN SINGH AND ANOTHER-—DEFENDANTS 
—OPPOSITE PARTIES. 

Provincial Small Causes Courts Act (IX of 1887), s. 
25— Specific Relief Act (I of 1877), s. 9—Res judicata 
—Suit for possession decreed—Swit, swuosequent, for 
damages—Dispossession, question of, whether res 
judicata— Revision, 

Plaintiffs obtained a decree for possession of cer- 
tain land under section 9 of the Specific Relief Act. 
They then brought a suit in the Small Cause Court 
for damages for dispossession, That Court framed 
a composite issue and recorded a single finding to 
the effect thatthe evidence produced by the plaint- 
iffs was false and that the issue was decided 
against them: 

Held, that the case had not been properly tried, 
inasmuch as the finding of dispossession in the suit’ 
under section 9 of the Specific Relicf Act was res 
judicata between the parties and should have been 
recognised as such, [p. 868, col. 2.] 

Civil revision against the order of the 
Judge of the Small Cause Court, Jaunpur, 
dated the 6th February 1917. 
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Mr. Iqbal Ahmad, for the Applicants, 

Mr. Mukhtar Ahmad, for the Opposite 
Party. 

JUDGMENT.—Thisis an application by 
certain plaintiffs whose suit for damé@ges has 
been dismissed by a Court of Small Causes. The 
plaintiffs alleged that they were dispossessed 
from certain land by the defendants on a certain 
date and claimed damages therefor. The 
issues which arose on the pleadings were three 
distinct issues, (1) whether the plaintiffs had 
been dispossessed by the defendants, (2) how 
long this dispossession had lasted, (3) “what 
damages the plaintiffs had thereby suffered. 
The Court framed a composite issue and 
recorded a single finding, to the ‘effect 
that the evidence produced by the 
plaintiffs was false and that the issue 
is decided against the plaintiffs. In my 
opinion the case has not been properly 
tried; and as there is a question of principle 
involved, the Court below may be required 
to try the case again upon proper lines, 
There had been a previous suit between 
the parties on the regular side, in which 
the plaintiffs recovered ‘possession of this 
land from the defendants under section 9 
of the Specific Relief Act upon a clear “find- 
ing that they had been dispossessed therefrom 
by the defendants. This finding was res 
judicata between the’ parties in the present 
suit and should have been recognised as 
such, vide Ghulappa v. Raghavendra 
(1) and Raja Simhadri Appa Row v. Rama- 
chandrudu (2). In this connection I may 
note that the latter of these two decisions was 
not overruled by a Full Bench of the same 
Court in Avanast Gounden v. Nachammal (8) 
on the specific point on which:, tlie 
decision proceeds. I think there can be no 
doubt that the Munsif who decided the suit 
for possession under the Specific’ Relief Act 
was competentto try the present suit for 
damages within the meaning of section 11 
of the Code of Civil Procedure. What the 
Court below had to doin the present case 
was to treat the finding in the previous suit as 
decisive in favour of the plaintiffs so far 
as it went. Ifit had done this, and had then 
found against the plaintiffs on the other 
questions involved, I should not have felt 


D 28 B. 338; 6 Bom. L. R: 77. 
2) 27 M. 63; 18 M. L. J. 23. 
(8) 29 M. 195; 16 M. L. J, 41; 1 M. L. T. 26, 
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inclined to interfere. Asit is, I accept 
this application, set aside the decree of the 
Court below and order the record to be re- 
turned to that Court with directions to re- 
admit thé suit on to its file of pending suits and 
dispose of it with due regard to the above 
observations. Costs of this application will 
abide the result. 
Application accepted. 


PRIVY COUNCIL. : 
APPEAL ¥ROM THE Culer Court or LOWER 


Bora. 
July 5, 1917. 
Present: — Lord Dunedin, Sir John Edge, 
Mr. Ameer Ali and Sir Walter Phillimore. 


MAUNG THWEC-—PraINTIFF — APPELLANT 
versus 


MAUNGTUN PE —DEFENDANT— RESPONDENT. 

Buddhist Law, Burmesc—Adoption—Kittima son— 
Proof—Separ ation, effect of —Forfeiture. 

Under the Burmese Buddhist Law a child adopsi 
according tothe fullost form of adoption and retain- 
ing bis status as an adopted child till the death of 
his adoptive parents is entitled to inherit their 
estate as if he were a natural and lawful child, 
either in the absence of other children or in com- 
petition with them. Such a child is called a kittima 
tha. [p. 866, col. 1.] 

There is no ceremony of adoption, but it must bo 
amatter of publicity and notoriety. The fact of 
the adoption can either be proved as having taken 
place on a distinct and specified occasion, or may be 
inferred from a course of conduct which is incon- 
sistent with any other supposition. But the amount 
of proof of publicity required will be greater in 
cases of the latter catego when no distinct 
occasion can be appealed to. Ts. 865, col. 1.] 

A hittima child may forfeit his right of inherit- 
ance by separating from his adoptive parents. But 
where there are no other children with whom the 
kittima child seeks to compete or share, the law 
allows him to inherit in whole or part nobwithstand. 
ing his separation. Separation working a forfeiture 
is a matter of intention. If the separation of resi- 
dence be with the consent of the adoptive parents, 
andif the child is ready and willing to discharge 
flial VR after it, the bond is not broken. [p. 866, 
col. 2 

Ma Me Gale v. Ma Sa Yi,832 I. A. 72; 32 C. 219; 4 
L. B.R. 172,8 Sar. P. C. J. 748 (P.0.); Ma Ywet v. 
Ma Me, 3 Ind. Cas. 797; 36 I. A. 192; 11 Bom L. R. 
1193; 6 L, B. R. 118; 10 C. L. J, 263; 6 M. L. T 302; 
36 C. 976; 14 C. W. N. 111; 19 M. L. J. 577 (P. C.), 
followed. 

Appeal from a Sudgmant and decreo 


of the Lower Burma Chief Court, datod the 
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23rd September 1915, reversing those of the 
District Court of Tharrawaddy decreeing 
the plaintiff-appellant’s suit. 

FACTS of the case are fully 
in the judgment of their Lordships. 

Mr. Gerard S. Sanders, for the Appellant, 
referred, on the question of adoption and 
proof of a kittima son, to Ma Sa Yi v. 
Ma Me Gale (1), Ma Mein Gale v. Ma Kin 
(2: and Maung Shwe Thwe v. Ma Saing (3). 
He submitted that the evidence established 
the appellant’s adoption for which there 
was publicity. He further submitted that 
the appellant lived separate with the con- 
sent of his adoptive parents, and that he 
was ready and willing to perform, and has 
in fact performed, his duties to the adop- 
tive parents as their adopted son. There 
was, therefore, no forfeiture: Ma E v, Mauny 
Shwe Kaing (4). He also referréd to Chan- 
Toon’s Buddhist Law (1908 edition), page 95; 
and Gaung’s Digest of Burmese Buddhist 
Law, Volume l, sections 16, 190, 195, 197 
and 198. 

Mr. Coltman, for the Respondent, submitted 
that the evidence did not establish that 
the appellant was kittfima son entitled toin- 
herit. In any ease he submitted that the 
respondent was also a kittima son and 
entitled to share the inheritance with the 
appellant. He referred to the following 
additional authorities: Mah Thine v. Maung 
Bah Pe(5), Ma Me Gale v. Ma Sa Yi (6) and 
Ma Ywet v. Ma Me (7). 

Mr. Sanders replied. 

JUDGMENT. 

SIR WALTER PHILLIMORB,— The litigation in 
this case concerns the succession to the estate 
of U Shwe Mya and Ma Shwe I, Bur. 
mans, professing the Buddhist faith, a 
wealthy married couple who died childless, 


stated 


mo) (1901) 2 Chan-Toon's Leading Cases 181 at p. 


m (1893) 1 Chan-Toon's Leading Cases 168. 
(8) U. B. R. (18¥7-190i,) Vol. II, 1652; 2 P.J, L.B, 


520. . 

(4) (1899) 2 Chan-Toon's Leading Cases 51. 

(e 11896-97) 2 Ohan-Toon's Leading Cases 53, 

6) 32 I. A. 72; 32 C. 219; 4L. B R. 172; 8 Sar. P. 
C. J. 743 . P. C.). 

(7) 3 Ind. Cas. 797; 36 I. A. 192; 11 Bom. L, R. 
1198; 5 L. B. B. 118; IO C. L. J. 2636 M. L. T. 
302; 86 0. 276; 14 C. W.N. 115 19 M. L.J. 577 
(P. 0. 
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the husband early in 1906, and tbe wife 
on the 9th of February 1908. Upon the 
death of the latter a contest arose between 
the claims of Maung Thwe, a nephew of 
the husband, and Maung Tun Pe, a nephew 
of the wife, each claiming to be the sole 
adopted child and to snaceed to the exclusion 
of the other, 

After certain abortive Polise proceedings 
the contest took a regular shape, Maung 
Thwe being the applicant for administration 
and Maung Tun Pe resisting him and setting 
up his rival claim. 

. Much evidence was given before the 
District Judge, and he in the result 
decreed Letters of Administration to Maung 
Tun. Pe, upon what ground does not appear. 

Maung Thwe, being aggrieved by this 
decision, appealed to the Chief Court, which 
refused to hear the cease upon the merits 
or to interfere with the order, the Judges 
stating that the decision as to administra- 
tion would not operate as res judicata, and 
that if would be open to Maung Thwe 
to establish his right in other proceedings. 


Thereupon the present proceedings were 
instituted by Maung Thwe against Maung 
Tau Pe as administrator, Maung Thwe 
setting forth his title as an adopted son and 
sole heir to the estate, complaining that 
Maung Tun Pe wrongfully refused to deliver 
the estate to him, and praying for & declara- 
tion that he was the sole heir and for con- 
sequential relief. 

Maung Tun Pe put in a defence, in which 
he denied the plaintiff’s adoption and all 
the other allegations in the plaintiff's 
elaim, and stated that he was the only ad- 
opted son heir, having been adopted in his 
infancy, and prayed that the suit might be 
dismissed 

The District Judge, who was not the 
same Judge before whom the administration 
proceedings had been taken, framed three 
issues, which were as follows:— 

"1. Who of the claimarits to the estate 
should be recognisad by Buddhist Law of 
inheritance as heir.to the estate of deceased 
U Shwe Mya and Ma Shwe I? 


.9.. Have -either or both of them been 


adopted? 
, 9. Whatis the extent ahd value of tbe 
estate of. the deceased U Shwe Mya and Ma 
Shwe 1?" 
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'. Maung Tun Pe 
-course of these proceedings, and his legal 


-to have an advantage 


‘Court treated Maung Tun 


'to treat the two parties as 


[1917 


By agreement bet«een the parties the 
evidence in the previous case was read as 
evidence in this case, some of the witnesses 
being further examined and cross-examined, 
and one or two fresh witnesses beirfz added. 


By his judgment dated the 12th January 
1911, the District Judge declared that 
Maung Thwe was the sole adopted kittima 
son of the deceased couple and their sole 
heir, and directed consequential accounts and 
enquiries. And by a subsequent order, dated 
the 3rd May, he directed Maung Tun Pe to 
transfer to Maung Thwe the property of 
which he had hecome possessed as adminis- 
trator. 

From: these decrees an m was taken 
to the Chief Court of Lower Barmu, which, 
by its judgment dated the 2:rd September 
1913, ‘allowed the appeal, reversed the 


. decrees, and dismissed Maung Thwe’s suit 


with costs in both Courts. 

The Chief Court found that Maung Thwe 
had not proved his adoption, and thatit 
became, therefore, unnecessary to decide 
whether Maung Tun Pe had or had not 
proved h's adoption, as he was in possession 
and the plaintiff had failed to prove a title 
against him. 

From this judgment of the Chief Don 
Maung Thwe has appealed to His Majesty in 
Council. ] 
has died: during the 
representatives are now parties to this appeal 
as respondents. 3 

It appears to their Lordships un- 
fortunate that the Chief Court should have 
failed to enquire into the rival claim of 
Maung Tun Pe. The previous decision of 
the same Court had in ‘substance decided 
that when the merits of the respective 


claimants to the beneficial interest in the 


estate came to be considered, neither was 
by reason of -bis 
having previously obtained administration. 
And yet, in the present case, the. Chief . 
Pe as if he 
were in possession and in a' position to 
win his case without any proof of title, 
upon the mere wéakness of the title of 
the other claimant. The only way to handle 
the case after the previous decision was 
competitors, 
starting upon an equal footing. : 
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Their Lordships proceed to examine the 
ease of the two parties upon this prinoiple. 


The Burmese Buddhist Law in the matter 
of adoption and inheritance has been the 
subject of discussion in several cases in the 
local Courts and before this Board. 

A child adopted according to the fullest 
form of adoption and retaining his status 
as an adopted child till the death of his 
‘adoptive parents is entitled to inherit their 
estate as if he were a natural and law- 
ful child, either in the absence of other 
children or in competition with them. Such 
a child is called a kitizma tha or kittima 
child. ; 

The word is sometimes written kittima and 
seems to be a corruption of the Sansorit, 
kritrima. 

There is no ceremony of adoption, and 
it is not necessary for one who claims 
adoption to point to any particular statement 
or act made by his adoptive parents upon a 
particular date. But, on the other hand, the 
adoption must bea matter of publicity and 
notoriety. 

It is unnecessary to state all the authorities 
upon this subject, as the matter has twice 
In recent years come before this Board, 
in the cases of Ma Me Gale v. Ma Sa Yi (6) 
aud Ma Ywet v. Ma Me (7). 

To quote a passage from the:last judgment, 
the fact of adoption 

"ean either be proved as having taken 
place on a distinct and specified occasion, 
or may beinferred from a course of con- 
duct which is inconsistent with any other 
supposition. But in either case publicity 
must be given to the relationship, and it 
is evident that the amount of proof of 
publicity required will be greater in cases 
of the latter category, when no distinct 
occasion can be appealed to." 

It is most important that adoption with 
a view to inheritance, which in this com- 
munity takes the place of testamentary 
disposition, should be made known to all 
those likely to be concerned; and their 
Lordships are anxious in no way to weaken 
what has been stated to this effect in former 
decisions, 

There is a further principle of law with 
regard to kittima children, to which atten- 
tion tas been drawn in the course of the 
argument, 


iva 


90 
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A kittima child may, according to tho 
authorities, forfeit his right of inheritance 
by separating from his adoptive parents, 
tuis being considered an act of ingratitude, 
The texts are seb forth in section 195 of 
Mr. Gaung’s “Digest of Burmese Buddhist 
Law.” 

These authorities, however, drawa distinc- 
tion betwean the cases where there are other 
children with whom the kztfima child seeks 
to compete and share, and cases where he 
has no such competitor, and in the latter 
instance allow him to inherit in whole 
or in part notwithstanding his separation. 


This points to the true principle upon 
which the rule of forfeiture rests. It is 
a matter of intention Ifthe kittima child 
goes to live separately from his adoptive 
parents. it may be that he has shaken off 
the tie, that he has provided for himself, 
has discontinued the further performance 
of duty towards his adoptive parents, and 
has given up with his duty his claims upon 
their estate; and itis more easy to presume 
this when the parents have other children 
who can perform the duties and receive the 
estate. 

The fact that the child goes to live 
apart is some evidence of an intention to 
break the bond. The distance may be so 
great as to render it impracticable for the 
child to continue to discharge duties to his 
adoptive parents, and in that case it probably 
works a forfeiture. 

But if the distance be not great, if the 
separation of residence be with the consent 
of the adoptive parents. and if the child is 
ready and willing to discharge filial duties 
after this separation, the bond is not broken, 

This is the result of the modern deci- 
sions which are quoted in Chantoon’s 
“Principles of Buddhist Law,” pages 88 to 
95. To these may be added a decision 
in the Appeal Court of Upper Burma in 
t5 ease of Maung She Thwe v. Ma Suing 
3). 

The general outline of the ease on behalf 
of Maung Thwe was that he wasresiding 
with his parents at a distance” of about 
a day's journey from the residence of his 
adoptive parents, that they came to his 
house when he was about seventeen years old, 
stayed there for a day or two, and then 
asked for him in adoptiga: that certain 
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elders were called in as witnesses of the 
act of adoption, and that then he went away 
to his adoptive parents and never Fesurted 
to his rative village. 


Ashe appears to have been’ born about 
1850 that would make the date of his adoption 
about 1897 or 1898. , 

In support of this case, besides his own 

evidence there was that of his father and 
the three fellow villagers who had been 
the witnesses to the adoption, two of whom 
were people ‘of some position in the 
village. 
' He stated that he lived continuously with 
his adoptive parents till his marriage, which 
„took place when he was about twenty-five, 
some nine months before the adoptive father 
died.- He relied upon the card of invita- 
‘tion to 'bis marriage which.. was issued 
by his adoptive parents, upon statements 
made at ihe. marriage by the adoptive 
‘father to the effect that he was his heir, 
and upon the testimony of several witnesses, 
tenants and others, who deposed to state- 
ments by the parents that Maung Thwe 
was their adopted son, and that tenants 
were to treat him as such, and pay rent 
to him; and he gave other evidence of 
repute. 

The line taken up on behalf of Maung 
Tun Pe was that he,as a much younger 
boy, could know very little about the 
facts alleged by his rival and required 
strict proof. There was much criticism 
of the character and statements of the 
witnesses for Maung Thwe. It was con- 
tended that the statements on the inyi- 
tation coard did not support the view 
that Maung Thwe was a kiióma child, 
and it was pointed out that this card 
was the only piece: of documentary evi- 
dence that Maung Thwe could pat for. 
ward. 

It was beyond question that after Maung 
Thwe’s marriage he went to live with 
his wife's mother. He stated -that he con- 
tinued to discharge such duties as his 
adoptive parents required of him, and 
that it was part of the arrangement up- 
on his marriage which was made with 
the consent of his adoptive parents, that 
he should go and live with his mother- 
in-law. 

“On the other gide it “was contended. that 
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this separate living was. fatal to Maung 
Thwe’s case, either as working a forfeiture, 
or as showing that there never had been 
‘a kittima adoption, ^ 


The affirmative case of Maung Toy Pe 


was that his mother lived in the same 
village as the adoptive parents, and had 
been visited by them shortly after his 


birth, when they had agreed to adopt-him 
after he had, been reared through his tender 
years, that the actual adoption began when * 
he was twelve or thirteen years old, from 
which time he lived sometimes with his 
own parents and sometimes with his adop- 
tive parents. He said that his adoptive 
parents paid his. school fees, provided for 
a Hospital doctor when he received an 
injury, and accepted publicly the position 
‘of parents when the ceremony of shznbyu 
was performed. This ceremony, which 
ends in the boy entering for.a time a 
Buddhist monastery, is one which a Bud- 
dhist boy goes through upon attaining puber- 
ty 
` His case further was that after the 
adoptive father’s death he resided regularly 
with the widow, and that she put hig 
name into the leases with the tenants, 


thereby showing’ either that he was heir 


to the property, or that he was’ already 
entitled to a share as representing his deceas- 
ed adoptive father. 

Maung Tun Pe' was said to be ahout 
eighteen when the father died in 1906, which 
makes his birth about 1888. . 

Maung Thwe said that Maung Tun -Pe 
never lived in the house of the adoptive 
parents during the father’s lifetime. 

On the other hand, Maung Tun Pe 
said that Maung Thwe did ‘not live in 
the adoptive parents’ house, but in his 
natural parents’ village, and only sometimes 
visited them when on a journey, 

The District Judge accepted the affirmative 
evidence for Maung Thwe. The Judges 
in the Chief Court looked at it with more 
suspicion, and thought that the evidence of 
the supposed act of adoption was improbable, 
that the witnesses put forward as elders 
were not of the authoritative class that 
one would expect, and that there were 
discrepancies in the statements of the wit- 
nesses as to what ‘took place ‘at the} marri. 
age. ; 
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. They: accepted the evidence that for some 
years before the -fathers death ^ Maung 
Thwe had resided a great deal, if not per- 
manently, with the old couple, and helped 
them ing their business, but they said that 
it would be natural that he, as a nephew, 
should do this. ` 

The Officiating Chief Judge thought that 
it was not usual to adopt at so late an age 
as seventeen, and then observed, somewhat 
inconsistently, that the old couple might 
have taken him with them with an intention 
to adopt him later if he proved suitable, but 
that when they married him off that idea was 
abandoned. 

The second Judge laid & good deal of 
stress on Maung Thwe’s having gone to 
live apart from his adoptive parents, and 
of the acts of the widow indicating that 
she wished Maung Tun Pe to succeed to her 
property, as showing that the other had not 
been adopted. 

Both Judges relied upon the language 
of the card of invitation as being hurtful 
to the case of Maung Thwe, and tke Dis- 
trict Judge thought that it was not helpful 
to his case, though, on the other hand, it 
was not fatal to it. : 

The language of this card, omitting unim- 
portant words, is in the translation as fol. 
lows — n 

“As according to the duty ‘of parents it 
is desired to marry Maung Thwe, the nephew 
son of U Sawe Mya and Ma Shwe I, and 
Ma Nyin Ma, daughter of Ma Shwe Hluing, 
you are invited to come to the marriage cere- 
mony." 

Then the date is given, and the residence of 
the mother-in-law as the place. 

Nephew son is a translation of Tu Tha. 
Thais “son” simply, and kittima tha is 
* fully adopted son." 

There is no doubt that Maung Thwe 
was a nephew, and nephew son was not 
inapplicable, though it might be inadequate. 

It is clear that too much stress must not 
be laid on the word son, because the Burmese 
are proverbially inexactin their terms of re- 
lationship; but its use is of some assistance to 
Maung Thwe’s case. 


On the other hand, the statement that the 
marriage was being made according to the 
duty of parents, seems to show that the old 
couple who issued the invitation were accept- 
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ing the duty of parents; and so the. District 
Judge views the phrase. 

Their Lordships are unable to hold that 
much inference can be drawn one way or 
the other from the language of the invita. 
tion card, which seems consistent with 
either hypothesis; that is, either. that 
Maung Thwe was an adopted son, or that 
Le, was a nephew who had been taken by 
the old couple to live with them, and to 
whom they had put themselves under 
obligation, which they were discharging by 
providing for his marriage. But they would 
observe that either of these positions—and one 
of them is certainly right—is inconsistent 
with the story deposed to by the witnesses 
for Maung Tun Pe. 

Their Lordships see no reason for differing 
from the District Judge in his acceptance 
of the story of witnesses asto the state- 
ments made at the marriage by the adoptive 
father; and if they are accepted, they go a 
long way to prove the adoption. 

The view taken bythe Chief Court is in 
substance that the proof was insufficient. 
The Offieiating Chief Judge has a very 
long experience of Burmese habits and 
customs; and it has been urged on behalf 
of the respondents that his decision upon such 
a subject is of special authority. 

Their Lordships feel the force of this 
argument; but they would have attached 
more weight to it if the Chief Judge had 
examined the case. of Maung Tun Pe 
in the same manner as he has examined 
the case of Maung Thwe. They are in. 
clined to think that if he had applied the 
same critical solvent to the one story as 
the other, he. would have come to the 
conclusion that neither had proved an 
adoption ; and this is a consequence in- itself 
improbable, and one for which neither side 
has contended- 


As to Maung Thwe living sóparately 
after his marriage, it has not been gon. 
tended before their Lordships that it was 
a separation which worked a forfeiture, if 
there had been a prior adoption. It appears 
that it was always intended that the 
marriage should be followed by Maung 
Thwe going “to live with his widowed 
mother in-law, and the marriage took place 
not only with the consent but upon the request 
of the old people, who apparently first came 
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themselves and then sent an intermediary 
to beg for the hand of the girl. 
Thwe deposed that he used to help the 
couple after his marriage, aud it was ad- 
mitted that -he was called in by the widow 
on an occasion when she was in trouble. 
There was evidence that he and his wife, 
when the adoptive father was taken ill, 
went and nursed him till his death; and 
through his. eross-examination no specific 
failure of duty was put to bim. - 

Upon the whole their Lordships attach 
no weight to the separate residence, either 


as working a forfeiture or (as it was 
rather put before them) as indicating 
that there never had been an adoption; 


and they are of opinion that Maung Th we 
did make out that he was an adopted child 
and an heir to the old couple. 

But whether he was the sole adopted 
ehild aud heir is another question. The 
District Judge thought that he was, and 
that Maung Tun Pe had not made out 
his case; and Maung Tun Pe has not the 
assistance of any finding in his favour in 
the Chief Court. But he has strong doeu- 
mentary evidence in the fact of the leases 
in which his name appears with that of 
the widow after the Bdopnve father's 
death. 

Some, at any rate, of' the leases have 
been proved to be genuine and to have 
been effected under the authority of the 
widow. There is a good deal of evidence 
that the adoptive father took a principal 
part in the ceremiony of shinbyu, though 
the natural wasalso present. The providing 
of the hospital doctor was proved, and 
there seems uo doubt that, after the 
adoptive father’s death, Maung Tun Pe, 
having by that time arrived at an age when he 
could be useful, did most of her ordinary busi- 
ness for the widow. 


. Maung Tun Pe’s case has this weakness, ` 


that the supposed original adoption was 
made without witnesses. The District Judge 
commented with force upon the fact that 
the act of adoption —if there was any 
one single act—was not witnessed by any 
elder or any other person in authority, and 
was a wholly private transaction, and he 
eame to the conclusion that there was no 
adoption by U Shwe Mya. He thonght it 
not improbable that Ma Shwe [ may haya 


Maung, 
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intended to have adopted Maung Tun Pe 

after she became a widow, but, having 
regard to the fact that there was already 
one adopted son, he thought that more proof 
than that supplied would be necessary to es: 
tablish a subsequent adoption by the widow. 

Their Lordships have been informed by 
Counsel for Maung Thwe that he does not 
contend that there would be any legal 
objection to the widow adopting a second heir, 
or that the position of a son so adopted would 
beinany way inferior to that of the first 
adopted son. 

After consideration of: the evidence, they 
have no doubt that, at the death of the 
widow, Maung Tun Pe was also an adopted 
son. Ib would be difficult to fix a date 
when this adoption began, or to say with 
certainty, whether it was the act of the 
couple or of the widow only. The stronger 
evidence for it is to be found in what 
happened after the adoptive father's death. 
This might point to & subsequent adoption 
bat it would also be consistent with a 
previous adoption, the evidencefor which it 
has not been so easy to prosure. 

Upon the whole their Lordships come to 
the conclusion that b th of the claimants were 
adopted heirs. This being so, either in turn 
has asked for too much, and each should bear 
his own costs of the litigation. 

Their Lordships will, aksa nantly 
advise His Majesty that the decree of the 
Chief Court should be reversed, that it should 
be declared that Maung Thwe and Maung Tun 
Pe were heirs to the estate of U Shwe Mya 
and Ma Shwe l as their kittima sons, and 
that the case should be remitted to the Dis- 
trict Court with this deslaration, and that 
there be no costs in either of the Courts 
below or of this appeal. 

Appeul allowed in part. 

Solicitors for the Appellant: Messrs. Bramall 
and White. 

Solicitor 
Anderson. 


for the Respondents: Mr. Hi 
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Contract Act (IX of 1872), s. 72 —AMoney paid under 
mistake, recovery of—Agent, position of —Estoppel— 
Evidence Act (Iof 1872), s. 116. 

Where money has boen paid under a mistake to 
a principal, ib can be recovered by the person 
making the payment, whatever the person receiving 
: the payment might have dono with it . Where, 
however, money has been paid under a mistake to 
an agent, it can be recovered from the agent only 
where, before notice of the mistake, the agent has 
not paid or settled such an account with the princi- 
pal as amounts to payment of the money to him or 
done something which has so prejudiced his position 
that it wonld be inequitable to require him to 
refund. [p. 872; col. 2; p. 875, col. 1.) 

(Case-law discussed.) 

Plaintiff entered into two contracts under C. T. F. 
terms with a certain firm of Malta for the supply 
to him of a certain quantity of potatoes and onions. 
The firm was asked to insure the goods against 
war risks. The plaintiff was in due course informed 
by the defendant Bank that the latter held a demand. 
draft upon him and would deliver shipping docu- 
ments to him on receipt of the goods against pay- 
ment of the bill The plaintiff, on receipt of the 
invoices from the Bank, paid into it the amonnt 
dne on the draft and removed from the Bank a 
number of shipping documents, which or boing 
gone through at plaintiff's office were found 
devoid of the policy of insurance, On the discovery 
of the mistake the plaintiff wrote to tho defendant 
Bank on the following day abont the fact of mis- 
take and called upon it nob to pay over the amount 
to the drawer of the bill, and in case the remittance 
had already been made, to cable at plaintiff's costa 
instructions to withhold payment. The defendant 
Bank refused to stop payment and the plaintiff filed 
a suit claiming refund of the money paid by him. 
It was found that on the day nf the payment of the 
bill the defendant Bank had sent telegram to 
Malta informing the Bank, which had sent the bill 
to the defendant for collection, of the payment and 
also remitted to the latter Bank a demand draft on 
London for the amount paid by the plaintiff: 

Held, (1) that the plaintiff paid the amount of the 
bill under a mistake of factas to the ‘documents 
delivered iu exchange therefor: [p. 871, col. 1.] 

(2) that the defendant Bank was acting as the 
agent of the Malta Bank who had sent the bill to 
the former for collection; (p 873, col. 1 ] 


(3) that the telegraphic intimation by the defend- 
ant Bank to the Malta Bank, that the bill had 
been paid, wat an act so prejudioing the defendant 
Bank as to make it inequitable to require them 
to refund tha money paid by the plaintiff; [ p. 873, 

- col, 1; p, 874, col. 1; p. 876, col. 2.] 
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(4) that, therefore, having regard te the peculiov 
relations of the parties tho plaintiff was eatopped 
from claiming refund of the money from tho defend. 
ant Bank. [p. 874, col. 1; p. 879, col. 2.] 

Civil reference made by the Political Resi- 
dent, Aden, in Appeal No 6 of 1916. 

Mr. Weldon (with him Messrs. Crawford 
§ Oo), for the Appellant. 

Mr. Strdngman, Advyocate-General (with 
him Messis, Little $ Co), for the Respond. 
ents, 

JUDGMENT. 

Scorr, C. J.—This isa reference by tho 
Resident at Aden under section S of the Aden 
Courts Act, II of 1261, for the decision of 
this Court upon certain questions raised by 
the plaintiff, 

The case stated by the Resident recites the 
following facts:—The plaintiff in May 1915 
entered into two contracts under C. I. F. terms 
with Messrs. P. Vella & Co. of Malta for 
the supply to him of' 208 bags of Malta pota- 
toes and 100 bags of Malta onions, The 
Company was informed by cable on the 27th 
July 1915, to insure the goods against war 
risks, i 

On the 10th August 1915, the plaintiff 
was informed by the defendant Bank that 
the latter held a demand draft upon him 
and would deliver shipping documents to him 
on receipt of the goods against payment of the 
bill, víz., Rs. 3,113-7.0. 

Onthe 12th August 1915, the plaintiff 
on receipt of the irvoices from the Bank 
paid into it the amoant due on the draft 
and removed from the Bank a number of 
shipping documents, which on being gone 
throughat plaintiff's office were found devoid of 
the policy of insurance. On the discovery of 
the mistake, the plaintiff wrote to the defend- 
ant Bask onthe 13th August 1915 about 
the fact of mistake and called upon it not 
to pay over the amounts to the drawer of 
the bill, and in case the remittance had 
already been made to cable at plaintiff's costs 
instructions to withhold payment. The case 
states that it was not disputed that the 
defendant Bank had received the amount of 
the bill from plaintiff; that the policy of 
insurance was absent from the shipping 
documents delivered to plaintiff; and that 
there was communication to the defendant 
Bank of the fact that the policy of insurance 
was not among the shipping documents and 
of thedemand from the defendant Bank to 
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withhold ` the ‘payment of the amount of the 
bill. 

The defendants having refused to stop 
payment of the sum paid by the plaintiff, 
the latter filed a suit claiming refund of 
the money. The suit was dismissed by 
the Trial Judge and the plaintiff appealed 
to the. Resident. 

. The case was heard according to the proce- 
dure which prevails at Aden, withont giving 
the parties the opportunity of professional 
assistance in Court, nnd no evidence was 
recorded except the viva voce answors of 
the defendant Bank's Accountant to somo 
ofa set of written interrogatories prepared 
for the plaintiff by their advisers 
Bombay. 

“The statement of the case by the Resident 
does, not deal with certain facts material 
for the decision of he points raised, but 
an- undisputed statement of some of such 
fasts is to be found in paragraph 10 of the 
defendants’ written reply to the plaintiff's 
case in appeal as follows:— 


. "The appellant alleges that he paid the 
amount of the “Bill of Exchange to the 
respondents under the- mistaken belief 
thatthe documents handed to him included 
an insurance policy, and that after he dis- 
coyered -this mistake he learnt that he 
would get neither the goods nor the 
insurance on the goods, whereas the facts 
of the case are, on the 10th August 1915 
the respondents received the draft or Bill of 
Exchange for £ 204-14-6 with shipping docu- 
ments from the Anglo-Egyptian Bavk, Limit- 
ed,'at Malta with instructions to collect the 
amount and credit it to their account with 
their London Office under advice to them; 
the respondents on the same day, 2. 6,, the 
10th August 1915, wrote to the appellant 
informing him of the receipt by them of the 
demand: bill for £ 204-14-6 and relative 
documents and offered to hand him the 
documents on payment; the appellant 
was atliberty tó call at the Bank and 
inspect the documents which were to be 
delivered against payment but the 
appellant did not do so and the respond- 
ents on the nextday wrote to him again, 
reminding him of the amount being due and 
intimating that he would be responsible for 
all loss or charges the Bank or any party 
interested might be put to or inour. Nog 


in: 
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having reoóived'; any reply: the respondents 
wrote again to' "thé" appellant on the lith 
August 1915, inquiring whether he intended 
io pay the bill and’ if: so when, and sent the 
letter with a special: messenger, ` * In reply 
to the above letter the’ appellant wrote to the 
respondents informing them that he intended. 
to pay the bill on receipt from’ the drawee 
of the invoices of the goods, On the 19th 
August 1915, the respondents sent to the 
appellant the copies of the invoices and on 
the sameeday the appellant paid the amount 
of tho bill and on the samo day the respond- 
ents sent a telegram to Malta informing the 
Anglo-Egyptian Bank, Limited, Malta, of the 
said payment and on the same day the 
respondents remitted to the Anglo-Egyptian 
Bank Limited, Malta, a demand draft on 
London for the amount paid by the ap- 
pellant less charges and commission. The 
18th August 1915 was a general holiday and 
the Bank was closed and on the 14th 
August 1915 the respondents received a letter . 
from the appellant, dated the 13th August 
1915, asking the Bank to stop payment of the 
draft pending receipt by him of the ‘policy 
of insurance or the arrival of the goods and 
the Bank replied immediately that the money 
had been remitted and that they were 
unable to do anything in the matter, at the 
same time pointing out that the Bank had 
endeavoured on the 12th August 1915. to 
get the appellant to attend personally at 
the Bank and had even sent a messenger 
to bring him and that if the appellant had 
not neglected to take the trouble he 
would or could have discovered the dis- 
crepancy before the documents were removed 
from the Bank and before payment.” . 


Another material fact which must be taken 
to be agreed is that as alleged in the defend- 
ants’ written statement P. Vella and Co., the 
drawers of the demand draft on the plaintiff, 
handed it for collection to the Anglo-Egyptian 
Bank, Ld., Malta, who in turn sent it to ihe 
defendant "Bank for collection. 

This is admitted by the -plaintiff in his 
observations upon clause 2 of the defendants’ 
written statement as follows: “shows the 
course of business on the side of the Bank. 
Doubtless defendants received their’ instruc- 
tions from the Anglo-Egyptian Bank, Limited, 
but the bill shows on the face, of it that the 
Anglo-Egyptian Bank must haye received - 
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their instructions from P. Vella & Co., and 
the billand the invoice together showed- 
defendants what the contract was." - 
# The bill. was in form a demand draft. 
drawn by P. Vella & Oo. upon plaintiff 
against merchandise in favour of the Anglo- 
Egyptian Bank. . 

The questions which the plaintiff, submit- 
tad for the decision of this Court were:— . 

' l Did not the Court below fail to ascertain 
the facts material to the case and to 
decide the points upon which the liabili- 
ty or  non-liability of the defendants 
depends ? 5 

' 2. Was not the lower Court bound to 
administer all the interrogatories submitted 
by the appellant? 

- 89. Whether the money was paid by ap- 
pellant to respondents under & mistake in 
fact as tothe documents delivered inex- 
change therefor? 

4. ` Whether respondents could and should 
have stopped payment of the price as instruat- 
ed by appellant? 

: 5. Whether the respondents acted as 
principals or agents in collecting the price 
of the goods? 

6. Whether if respondents acted as 
agents in collecting the price of the goods 
they had any higher rights than the sellers, 
P. Vella and Co.? 

7. Whether in the circumstances appellant 
is entitled to re-payment of the price from 
respondents under sestion 72 of the Indian 
Contract Act and the decisions in the cases 
of the OfBent Oompany, Limited vw. Brekke 
(1) and Shugan Chand y. Government, North 
Western Provinces (2).? 

Having regard to the questions framed for 
the plaintiff it was not open to their Counsel 
to contend, as he did before us, that there 
was any case of misrepresentation attribut- 
able to the defendants. 

In view of the statement of facts by the 
defendants it is not nesessary to answer 
questions Nos. 1 and 2. È 

As to question No. 3 there can be no doubt 
that the money was paid by the appel- 
lant to the respondents under a mistake of 
fact as to the documents delivered in exchange 
therefor. 


(1) (1913) 1 K, B. 531; 82 L. J. K. B. 427; 108 L, T. 
507; 18 Com. Cas. 101. . , 
(2) 1 A. 79; 1 Ind, Dec; (x. 3.) 68, 
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- The shipping doeunients ‘consisted of two 
invoices of goods C.J. F. and a document 
in Italian headed Polizza di Carico, t.e. 
instrument of carriage. If either the plaintiff 
‘Officials looked at this 
document it is not unlikely that they thought 
it^was a policy Polizza d'assicurazione, More- 
over, the plaintiff had the assurance of the 
defendants that the draft which he was 
called on to pay had shipping documents 
attached, and under a O, I.F. invoice he 
might reasonably suppose that a policy 
of insurance was included as it should 
have been. As soon as the plaintiff found 
that the insurance policy was not among 
the documents he slaimed back his money 
the day after the payment. This strongly 
corroborates his allegation that the payment 
was made under a mistake of fact. 

The next question is the real question 
in the ease, whether the defendants sould 
or shoüld have stopped payment of the 
price as instructed by the plaintiff. 

The defendants as already stated were 
agents for collection for the Anglo-Egyptian 
Bank, Malta, and responsible to that Bank, 
while the Anglo-Egyptian Bank were agents 
for collection for P. Vella & Co. 

The law as to payment by mistake is 
thus stated in section 72 of the Indian 
Contract Act— 

‘A persón to whom money has been Bue 
by mistake must ra-pay it.’ 

The first point made by the plaintiff's 
Counsel on this seotion was that the obligation 
is unqualified and attaches to an agent who 
has received money:for a principal, although 
he may no longer have the money when 
the mistake is discovered. 


For this proposition he cited Sugan Chand 
v. The Government, North- Western Provinces (2)! 
in which a banker, being an agent for collec- 
tion who had innosently presented to the 
treasury a forged draft and received pay- 
ment of money which he had handed over 
to his principal, was held liable to re-pay 
the money. The Court purported ‘to follow 
Tugman v. Hopkins (3), not a case , of pay- 
ment by ‘mistake, but of an unlawful taking 
by the defendant of money found lying in a 
room. 


(3) (184274 Man. & G. 389; 5 Scott N, R. 434 
11 L. J, C, P. 309; 134 E, R. 169, 
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I think, for the reasons upon which I 
base this judgment, thatthe Allahabad case 
was wrongly desided. Upon its facts it 


does not differ in the principle applicable 
from Bavins v. London and South Western 


Bank (4), though in the latter case 
there had been no -payment over by 
the defendant Bank to its principal. 


There money had been received by the de- 
fondant Bank ou presentation to the drawee 
Bank of a draft which belonged to the 
plaintiff. The money when received by the 
defendant was innocently placed to the 
sredit of a customer whose husband had 
handed inthe draft for credit of his wife’s 
ascount, not knowing it had been stolen and 
the endorsement forged. 

The judgments of Collins, M.R, and 
Vaughan Williams, L. J., show that if the 
defendant Bank could have shown a payment 
over to its customer of the money received 
the plaintiff’s claim would have failed. 

The second point made by defendants’ 
Counsel was that if section 72 was to be 
read subject to any: qualification in favour 
of mere agents, the qualification was limited 
to that expressed by Lord Ellenborough in 
Cox v. Prentice (5), namely, a case of 
payment or something equivalent to payment 
to the principal, a. case which the facts 
here do not establish. I can understand 
an argument that a particular section of 
the Indian Contract Act can only be given 
effect to in a Court of law subject to the 
operation of some general principle of 
universal application such as the law of 
estoppel as enunciated in section 115 of the 
Indian Evidence Act, adoctrine which Lord 
Campbell in Oa?rncross v. Lorimer (6; said 
was to be found in the laws'of all civilized 
nations, but when a rule of law ir erystallised 
by Statute i& cannot be qualified by ex- 
pressions noteto be found in the section. 

In England where the right to resover 
money paid by mistake is not given by 
Statute, the qualifications in favour of agents 
receiving, such money have been in the 
sourse of a century recognised in more and 


more extended terms from Cox v. Prentice. 


(4) (1900) 1 Q. 5. 270 at pp. 276, 278: 69 L. J. Q. B. 
164; 81 L. T. 655; 48 W. R. 210; 5 Com. Cas. 1; 16 T. L 
R. 61. 

(5) (1815) 3 M. & S. 34t at p. 848; 105 E. R. 641; 16 
R. R. 288. : 

(6) (1810) 3 Macq. H. L.827; 7 Jur. (N. s.) 149; 8 L, 
1. 380, 
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(5), where Lord Ellenborough said: “I take 
it to be clear, that an agent who receives 
money for his principal is liable as a 
principal so longas he stands in his orjginal 
situation; and until there bas been a change 
of circumstances by his having paid over the 
money to his principal, ordone ssmething equi- 
valent to it" to Kleinwort Sons & Co. v. Dunlop 
Rubber Company (7), where Lord Loreburn 
said: "It is indisputable that, if money is paid 
under a mistake of fact and is re-demand- 
ed from the person who received it before 
his position has been altered to his dis- 
advantage, the money must be re-paid, in 
whatever character it was received,” and 
Lord Atkinson said: “Many authorities 
were eited...the decisions in which are 
little more than applieations of the broad 
principle laid down by Lord Mansfield, 
C. J., in Buller v. Harrison (8). They seem 
to establish that, whatever may in fact be 
the true position of the defendant in an 
action brought to recover money paid to 
him under a mistake of fact, he will, be 
liable to refund it if it be established 
that he dealt as a principal with the per- 
son who paid it to him. Whether he 
would be liable if he dealt as agent with 
such a person will depend upon this, whe- 
ther, before the mistake was discovered, 
he had paid...or settled such an account 
with the principal as amounts to payment, 
or did something which’so prejudiced his 
position that it would be inequitable to 
require him to refund.” 

In these later pronouncements the simple 
application of the law of estoppel is reached. 
It is no longer necessary to resort to the 
theory of the agent, who is & mere con- 
duit pipe as stated by Collins, M. R., in Con- 
tinental Oaoutchouc and Gutta Percha Company 
v. Kleinwort Sons § Co. (9). . 

The Indian Law of estoppela “gives no 
countenance to the doctrine that in order 
to create estoppel the person whose acts or 
declarations induced another to act in a 
particular way must have been under no 
mistake himself, or must have acted with 
an intention to mislead or deceive. What 
the law and the Indian Statute mainly 


(7) (1907) 97 L.T. 263 at pp. 264, 265; 23 T.L.R 696. 

(8) 1777 2 Oowp. 545; 98 E. R 1243. J 
+ (9) (1904 90 L.T, 474 at p. 475; 52 W. R, 489; 9 
Com. Cas. 210; 20 T. L. R. 408, 
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regard is the position of the person' who 
was induced to act; and the principle on 
which the law and the Statute rest is, 
that if would be most inequitable and un- 
just to him that if another, by a repre- 
sentation made, or by conduct amounting 
to a representation, has induced him to act 
as he would not otherwise bave done, the 
person who made the representation should 
be allowed to deny or repudiate the effect 
of his former statement, to the loss and 
injury of the person who acted on it; see 
Sarat Ohunder Dey v. Gopal Ohunder Laka 
(10). For these reasons I think section 
72 of the Indian Contract Act should be 
read subject to the law of estoppel. 

Where a man receives money paid by 
mistake for his own benefit there can be 
no estoppel, for he has received an acci- 
dental windfall which he has no right to 
keep. In the present case it has not been 
argued that the defendant Bank by remit- 
ting money to  oredit of their principals’ 
account with the Nationg] Bank in London 
received the benefit of the money, for that 
could be the result only if the Anglo- 
Egyptian Bank were indebted to the National 
Bank in the sum of £204 and the account 
was closed immediately after the remittance. 
There is no suggestion of any such posi- 
tion. 

It must, therefore, be taken that the 
defendant Bank were mere agents. 

Have they, then, acting on the natural 
inference to be drawn from the plaintiff's 
payment, paid the money to their principals 
er. done something whioh so prejudiced 
thir position that it would be inequitable 
to require them to refund? ` 

It\has been argued that the posting of 
a demand draft on London to the Anglo- 
Egyptian Bank at Malta was payment. 

Normyn v. Ricketts (11) was cited as 
authority for the contention that the posting 
of the demand draft was payment. There, 
however, thà drawer of the cheque had 
been expressi} asked to pay by cheque. 
Where there is\yo express request for pay- 
ment by post, thé posting is not equiva- 
lent to payment: see Penningtun v. Crossley 
& Son (12). 

110) 19 I. A. 203; 20 C. 296; 6 Sar. P. C. J. 224; 10 
Ind Dec. (x. g.; 201. 

(11) (1886) 3 T. L B. 182, 

(12) (1597) 77 L. T43, 





In the present case not only was there 
no request but the defendants in posting 
a demand draft to Malta were not acting 
in accordance with their inshructions, which 
were tn place the proceeds of the draft 
on plaintiff when recovered to credit of 
the account of the Anglo-Egyptian Bank 
with the head office of the National Bank 
in London, It might be argued that the 
posting of the draft was a delivery to the 
Post Office as agent of the Anglo-Egyptian 
Bank, but the bil would become the pro- 
perty o! the addressee on posting only if 
the posting had been authorised, which was 
not the ease here: see Ex parte Cole; In ve 
Devez (13). 

As there had been no acceptance of the 
draft the defendants could easily, if they 
had been so minded, have telegraphed 
warning the Anglo-Hgyptian Bank at the 
plaintiff's cost that the payment made by 
the plaintiff was demanded back by him 
on the ground of mistake and could at 
the same time bave warned their London 
office also at plaintiff’s expense not to pay 
the draft of the 12th August in favour of 
the Anglo-Egyptian Bank, After receipt of 
such a telegram the Anglo-Egyptian Bank 
would negotiate the draft of the 12th August 
when received in the course of the post at 
their peril. 

I am, therefore, of opinion that the post- 
ing of the draft was neither Payment nor 
an act so prejudicing the defendant Bank 
that it would be inequitable to require them 
to refund. 

How then does the case stand with regard 
to the telegraphic intimation to defendants’ 
principals that the money had been paid ? 

This intimation was sent at the 6X press 
request of ‘the principals. From this I 
infer that it was of importance that the 
advice of payment should be given ag 
early as possible and that its value would 
justify the cost of a eablegram. The only 
conclusion I can draw from this is thah 
the Anglo-Égyptian Bank had not paid 
Vella hefore the 12th August (till then 
they .were only agents for collection), but 
that on receipt of advice that tbe bill 
had been paid they were to pay the 
amount of the bill to Vella, relying upon 


(18) (1878) 9 Ch. 27 at p. 32; 43 L, J. Bk, 19, 99 
L. T. 598; 22 W, R. 39, 
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the credit to be made to themin London 
by the National Bank. In this view of 
the facts, which is the only conclusion 
which occurs to me as possible, there is a 
clear case of estoppel against plaintiff 
almost - exactly tho same as that 
oceurring in Deutsche Bank v. Berwo and 
Qo. (14). There Beriro was agent in 
England for collection of a draft drawn 
by Benatar is Morocco upon a firm in 
Antwerp for the price of canary seed. The 
Deutsche Bank nndertook to collect the 
amount in Antwerp. Owing to a mistake 
of their clerk they advised Beriro that the 
draft bad been, paid and paid him the 
amounb due: Beriro advised  Benatar : 
Benatar then paid the seller of the canary 
seed. It was held that in the cireumstanoes 
the Deutsche Bank were estopped as against 
Bariro, the agent of Benatar, from recovering 
the money paid by mistake, 

The estoppel arises, as I think, not from 
the.mere advising of the principal, for in 
Cox v. Prentice (5) the agent had advised 
his, foreign, principal and credited him in 
account, but it was held he must re-pay the 
money paid by mistake: the estoppel arises 
from the effect of the advice having regard 
to the peculiar relations of the parties. 
Having regard to those relations my answer 
to question No. 4 is—the defendants could 
not nor should they have stopped payment 
of the price as instructed by the plaintiff. 


' The answer to question No. 5 is—that the 
4 respondents acted as agents in 
collecting the price of the goods: — 
to question No. 6—they had higher 
rights than P. Vella & Co., in con- 
sequence of the estoppel arising 
from the plaintiffs conduci; 
to question No. 7—the appellant is not 
entitled to re-payment by the re- 
T spondents, 
: «Costs costs in the case. 

Braman, J.—It is unnecessary to repeat 
the facts which have been now fully stated. 
1t only remains to apply the law, governing 
the fesultant rights of the parties, to them. 

The action is for the recovery of money 
paid by mistake. Between principal and 
principal, there could be no defenas. The 
money was paid to the defendant by mis. 


take, and it makes no difference thatthe 
(14) (1895) T8 L. T. 669, . 
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plaintiff by the exercise of a little more 
care might have fonnd it out before pay- 
ing the money. It is only to cases bet- 
ween principal and principal that the 
language of section 7% of the Indian 
Contract Act can be applied literatim. 
Before it can be extended to another class 
of connected cases, its sweeping general 
language would have to be qualified. 


An examination of the English case-law 
on the subjeet makes this clear at once, 
that the mere act of payment by mistake to 
a principal, although such payment might 
be accompanied by an actual representation 
of the existence of fasts which were after- 
wards found not to have existed, would 
raise no estoppel. The doctrine of estoppel 
bas no play atallin such cases, And the 
person to whom the money. was paid by 
mistake may have spent it, or given it 
away to a dozen other persons, without 
diminishing in the smallest degree his 
liability to refund it. It'is only where 
cases arise in which the payment had been 
made (with or without knowledge of the 
relation) to an agent that any diffieulty 
ean arise in apportioning the liability of 
the de facto recipient of the money, and 
his principal, to refund to the person wha 
bas paid by mistake. In the decision of 
all cases of this kind, the Courts have 
certainly introduced the dootrine of estoppel, 
and often made it the sole ground of 
their decisions, A strict analysis shows, 
however, that the introduction vf this princi- 
ple, in a rather loose and general way, 
has confused, or ab any rate, tended to 
confuse, the law upon the topis as a whole. 
For, where a plaintiff has been held to be 
estopped fram recovering money paid by 
mistake to an agent, on the ground that 
the agent has altered his position for the 
worse after payment and before notice of 
mistake, it is plain that the only estoppel 
there can be against the plaintiff is his 
own act or declaration at the time he 
paid the money. And that would be 
precisely the same and as good an estoppel 
had he paid it to a principal intead of 
an agent, and had the principal between 
payment and notice of mistake altered his 
position for the worse. But it cannot be 
contended that a principal would be pro- 
tected on this ground, It becomes, there- 


Vol, XLII} 
SOLOMON JACOB t. NATIONAL BANK OF INDIA, 


fore; when in search of a valid theoretical 
ground upon which to base the law, more 
than difficult to understand how estoppel 
can be given full effect to in-one, and no 
effect ateall in the other, class of cases. 


Where an agent has received money for. 
and has afterwards been, 


his principal, 
informed by the payer that he has paid 
by mistake, the law governing the liability 
of the agent to refund to the person who 
has paid him by mistake is quite clear 
and well settled, If the agent has had: no 
other interest in the payment than as 
agent for a principal benefisially interested, 
he cannot be made to refund if before 
notice of the mistake, (a) he has actually 
paid the money to his principal, (b) has 
done any act which would prejudice his 
relations to his principal. This double rule, 
which covers the whole field, seems to. be 
grounded on two different principles. 
there -has been an actual payment, we do 
hot find the Courts using the terminology 
of estoppel. They simply treat the agent 
as.a conduit pipe,. through which the 
money has passed. He has not got the 
benefit of the “windfall”, to use the term 
employed very happily I think by 
Collins, M. R., in the case of Continental 
Caoutchouc and Gutta Percha Oompany v. 
Kleinwort Sons & Co. (9). He has simply done 
his duty as an agent. He has collested 
the money he was asked to collect and 
handed it over to the person at that time 
seemingly entitled to it. If it was paid 
to him by mistake that ceases to be any 
concern of his, or to fix him with any 
liability to refund, as soon as he has in 
fact paid it away to the man who employ- 
ed him to collect it. It is against the 
latter that the person who has paid by 
mistake must now proceed, and such [ 
take to be the meaning of the word 
“ person ” in section 72 of the Indian 
Contract Act. But the ground upon which 
the agent is here discharged is notestop- 
pel: If it can be exhibited clearly, it 
might be suggested that it really was no 
more than that the agent was functus 
officio before the mistake was discovered. 
As agent he had a limited duty to per- 
form. He had to get money from A, and 
pay it to B. He gets the money from 
A and pays it- to B, Ten minutes after 
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he has done so, 4 who may not even 
know of the existence of B, much less of 
hisright to the money in question, informs 
B's agent that he has paid him the money by 
mistake, and requires him to refund. Itis as 
clear as anything in the law ever can be, that 
the agent would have a complete answer, 
and that A must now follow his money 
in the hands of B. But not because he 
has estopped himself by the mere fact of 
payment to the agent; rather I think, be- 
cause the agent as soon as he paid, hav- 
ing acted honestly throughout and in the 
proper discharge of his duty to his princi- 
pal, whether disclosed or not makes no 
difference, is quit of the whole trans- 
action. 


It is only in the next class of cases 
that any real difficulty ever has been felt, 
or in theory, once the law was settled 
for the (a) class of cases, any theoretical 
difficulty ever could arise. Here i$ is 
assumed that payment in fact has not been 
made to the principal entitled to receive 
the money from the agent, although before 
the agent has learnt of any mistake he 
may have done all that in the normal 
course of business he would be called upon 
to do asanagent, in the way of paying his 
principal. In the present case, for example, 
the defendant Bank immediately on receipt 
of the money from the plaintiff did two 
things. It cabled to its principal that the 
money was paid. It posted its draft in 
favour of the principal, upon its own 
head-quarter branch in London. It could 
not recover its draft, though it might, of 
course, have stopped payment by cable and 
informed its principal that the draft would 
nat be paid. But if things followed their 
ordinary course, the draft would have 
reached the defendant Bank’s principal, the 
Anglo-Egyptian Bank, without the need of 
any further act on the part of the défend- 
ant Bank. In other words, the defendant 
Bank might very well plead here that 
as agent for the Anglo-Egyptian Bank, it 
was functus officio as soon as it had cabled 
payment, and posted its own draft in 
favour of the Anglo-Egyptian. Bank. I am not 
suggesting here that posting is equivalent 
to payment. There can be little doubt 
but that the case of Norman v. Ricketts 
(1D was wrongly decided even upon its 
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own special facts and the principle could 
never be extended to all cases of posting 
cheques and drafts. ut in a sense the 
agent had parted with the money in favour 
of his principal and so might claim to 
have been quit of the transaction, as soon 
ag the cable was despatched and the draft 
posted. For instance, if instead of posting a 
draft, the defendant Bank had received the 
money in bank notes, and actually posted 
them to the Anglo-Egyptian Bank, could 
any one have denied that for all purposes of 
this branch of the law, the defendant Bank 
had paid, sufficiently at any rate, to absolve 
itself from all liability to the plaintiff, and 
pass that liability, whatever it might be, on to 
the Anglo-Egyptian Bank? This is not the 
strongest ground upon which tha defendant 
Bank is entitled to our judgment, but it 
deserves much consideration, both as | have 
pub it and in another light too. For let us 
now assume that the defendant was not 
functus officio as agent, and had notin fact 
paid its principal, we have to treat the case 
under the general law in whicha good 
deal of the dostrine of estoppel has been 
inwoven. ° i 


He who pays by mistake to an agent 
appears to havea limited right to recover 
from the agent, snd that limited right is 
easily seen, on analysis, to resemble the right 
to stoppage in transitu, While the money 
is in the hands of the agent or under his 
control, though on the way to his prinoipal, 
the person who. has paid by mistake 
may in certain cases get his money 
back from the agent before it has reached the 
hands of the principal, always provided (and 
it is here that we first come clearly in view 
of estoppel) the agent has done nothing 
before notice of mistake detrimental to 
himeelf in his relations with his principal. 
No one will deny that that is tke law, 
but in each case it will, of course, ba a 
question of fact whether the defendant agent 
has altered his position forthe worse, on the 
faith of the payment, before he knew of the 
mistake. 1 do not think that this means that 
in every: case it lies on the defendant to 
prove that an act recognized as at any rate 
always potentially detrimental according to 
mercantile usage has in the particular case 
proved to be so in fact if, for example, it 
were established as a set!led principle of the 
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law merchant, that pniting a negotiable . 
instrument into circulation was detrimental 
to the maker, I should say that in determining 
cases of the liability of an .agent to one who 
has paid him for the benefit of his: principal 
by mistake, it would be a complete answer 
that before notice of the mistake the agent 
had made and despatched a negotiable instru. 
ment to his principal. And that is the other 
light in which I say we have to regard the 
despatch of the draft by post, and in which 
it raay havea very important bearing on our 
conclusion. I do not know that it ever has 
been settled asa principle cf the law mer- 
chant that merely making and putting into’ 
circalation by post a negotiable instrument, 
which could be stopped before delivery, would 
be an aot detrimental to the maker. But 
if it were, then Ido not think it would be 
necessary for the maker to prove further, 
that in fast he had been damnitied. Far the 
principle here is that as soon as he has altered 
his position for the worse gua his principal, 
he is absolved from all further responsibility 
to the man who paid him by mistake. It is 
easy to put a case in which one who has 
made a negotiable instrument and posted it, 
and has stopped it before delivery, might yet 
find himself compelled to pay it. 


But what completely frees the defendant 
Bank from all responsibility to the plaintiff in 
my judgment is the despatch of the cable to 
the Anglo-Hgyptian Bank. Supposing the 
Anglo Egyptian Bank had acted on it within 
an hour of receiving it (we have no evi- 
dence of what actually: was done or whether 
anythiug was done by the Auglo-Egyptian 
Bank beyond the fact that it acknowledged 
receipt of the cable before the defendant 
Bink wasinformed of the mistake) nothing 


-could be clearer on the authorities than that 


the defendant Bank could not have recovered 
its money (if it had re-paid it to the pluintiff) 
from the Anglo-Egyptian Bank With such 
a possibility open, can it be seriously argued 
that the despatch of that cable did not alter, 
nnd alter very materially for the worse, the 
position of the defendant Bank in relation to 
its principal? 

Here the facts of the Deutsche’ Bank 
v. Beriro and Uo. (14), are for all prac- 
tical purposes identical. If we eliminate 
Benatar at. one end and the plaintiff's 
Deutsche agent at the other, and confine 
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the decision to its true ground, the acts and 
dealings between the plaintiff and defendant, 
the oase comes to this. The defendant was 
agent for collection of & bil drawn by 
Benatar qz some one in Holland. The defend- 
ant indorsed the bill for collection to the 
plaintiff Bank which in turn sent it on to its 
agent in Holland for collection. There was 
a misunderstanding between the plaintiff and 
the agent in Holland. The plaintiff bona 
fide believed that the bill had been paid there, 
informed the defendant accordingly and duly 
paid him the amount. The defendant im- 
mediately cabled to his principal that the 
bill was paid and a credit opened: Then the 
mistake was discovared and the plaintiff 
Bank claimed a refund of the money from the 
defendant. A very strong Court held, 
confirming Matthew, J., that the plaintiff 
could not recover. He had represented to 
the defendant that the bill was paid and 
had paid the money, and on the faith of 
that the defendant had cabled to his prin- 
eipal that the bill had been paid and 
the money was available. This was & com- 
plate estoppel. In other words, the act or 
declaration of the plaintiff Bank had caus- 
ed the defendant to do an ast which was 
to hia detriment in his relations with his 
principal. To use the language of our 
Evidence Act the plaintiff had intention- 
ally caused the defendant to believe a thing 
to be true and to act upon that belief. 
It is noteworthy that in the Indian Staiste 
there are no words such as "aet to bis 
detriment” or change his position for the 
worse. In the case I am noticing it is 
true that Matthew, J., pointed ont that in 
fact the defendant would not have been 
able to recover a penny from Benatar, by 
reason of his cable. He, in turn, would 
have been estopped by his cable, whish 
was pro tanto always potentially an act 
very much to his detriment, just as the 
plaintiff was estopped from recovering by 
reason of having caused the defendant to 
act on the belief that all was right with 
the bill by cabling to his principal. 
Those facts cannot, in my opinion, be 
distinguished in any point from the faejó 
before us. Here the plaintiff, just as/in 
that case the plaintiff did, paid to/ the 
defendant, who was acting for a prijocipal, 
under a bona fide mistake. The mistake 
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in the Bnglish case was that the bill had 
been paid in Holland while in fact it had 
not. The mistake „here was that theship- 
ping documents were in order whily in 
fact they were not. There, as here, on 
receipt of the payment and before any notice 
of mistake had been given the defnndant 
had cabled’ to his principal that the money 
was paid. And it was held on those facts 
(bating all reference to what the defendant's 
principal may or may not have done on receipt 
of the cable) that the plaintiff was estopped 
and sould not recover. 

I think that a close scrutiny of all tbe lead- 
ing English cases on this head will show that 
they establish the principle upon which in my 
opinion the defendant Bank is entitled to our 
judgment. 

Bavin’s case (4), on which the plaintiff chiefly 
relies, is a very different case. In the 
first place it is not an action brought 
by a plaintiff to recover money paid by 
mistake. However it may have been decid- 
ed then, and in spite of ‘the desition, 
professing to rest on the dictum of Järle, 
C. J., in Holland v. Russell (15), it can hardly 
be an «authority upon the princ%le which 
underlies all cases proper of the very 
limited kind we are dealing with. But 
what happened in that case was that the 
defendant Bank having in perfect good 
faith got an order drawn really in plain. 
tiff’s favour on another bark indorsed in 
favour of one of its own customers, duly ere. 
dited him and presented the cheque for pay- 
ment. Tho cheque, or J should rather say order, 
was duly paid, and the plaintiff then discover- 
ed that the -indorsement had been forged and 
that the defendant Bank had got his money. 
and had credited it in account with ous 
of its own curtomers. The Bank here was 
eerb:iinly.an agent for collection qua its 
own customer. Bat it never did more than 
make,á book entry enlarging the customer's 
credit before the mistake was discovered, 
(L/ihink that in fact this was done before 
presentation of the order to the Bank on 
which it had beendrawn.) There was here, 
of course, no representation by the plaintiff at 
all,-and by no refinement of reasoning could 
he have been held estopped. 

15) (1861) 1 B. & S, 424; 121 E, R. 773; : ; 
Soy p UN. 8.) 842; 4 L. a eC vi 
748: 124 R. R. 621; afirmedin 4 B. & S. 14; 32 D.J. 
Q. B. 207 ; 8 L T, 469; 11. W, E. 757; 122 9, R 365, 
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Percha Company v. Rleinwort Sons & Oo. (9) the 
ground of the decision, was substantially 
that'the defendant wasa principal. Where 
that is so, he must in every case, and no 
matter how he has dealt with the money, 
re-pay. it to him who has paid it by mistake. 
Imperial Bank of Canada v. Bank of Hamilton 
(16), in so far as it is in point at all, appears 
to me to support the conclusions Í have 
tried to found upon a general principle. 
For there although the decision was against 
the Bank which had paid a forged cheque 
and in turn been paid by mistake by the 
plaintiff Bank on whom the cheque was 
drawn, the judgments seem to indicate that 
had the defendant Bank really altered its 
position for the worse between the time of 
reseiving payment of the forged cheque and 
notice of mistake, the decision would have bean 
in its favour. 

There what happened was this: A man 
called Baure, who had a small account 
with the plaintiff Bank, drew a cheque on 
it. for fve- dollars. He then got the Bank 
to certify .it, which, of course, added the 
security df.the Bank to his own. -He then 
forged it, by converting it into 500 dollars and 
presented itas a cheque certified for that 
amount to the defendant Bank. The defendant 
Bank allowed him to open an account against 
it and draw upon it by cheque before 
clearing day. The cheque was presented 
at the clearing house, and paid as a matter 
of course. No forgery was suspected. But 
om checking it by the customer Baure’s 
account, it was at once found to have 
been forged. That was the nest day 
and the plaintiff Bank af qnae informed the 
defendant Bank of the paie and olaimed 
back 495 dollars. 

In the meantime the delundant Bank 
had done nothing whatever. ll that it 

' had done,it had done before clearing day 
and ` not on any representation or ‘agt of the 
plaintiff Bank. It was held. answerable. 

Holland v. Russell (15) merely lays*down 
the general law that where money has been 
paid by mistake to an agent, if.can only 

, be recovered from him if he has it still 
in hig possession, or not. having paid ‘it 
away to his principal has yet altered his 


(16) (1903) A. C. 49; 72 L. J. P.- 0. 1; 87 L.T. 457; 
51 W. R. 289; 19 T. L. R, 56. 
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position for the worse on the faith of 
the payment, and in bona fide ignorance 
that there was any mistake at all. An 


agent with notice of mistake cannot absolve 
himself from liability to refund by, hurrying 
to pay the money to his principal. 

The case of Shugan Chand v. The Govern- 
ment, North-Western Provinces (2) was, upon 
the facts found and the reasons given in 


the brief judgment of the Coart in my 
opinion, wrongly decided. The decision 
purports to be founded on Tugman v. 


Hopkins (3). The facts found were that 
the defendant was an agent,and that before 
notice ‘and in good faith he had paid 
away, the money to his principal, retaining 
no benefit whatever for himself beyond 
his small agent’s commission. Upon the 
well-established principles of law governing 
cases of claims for the recovery of money 
paid by mistake, the judgment of the 
Cocrt should have been for the defendant. 
Tugman v. Hopkins (3) as a moment's study- 
of the case shows, is no exception. There 
the defendant was held liable, although 
he pleaded agensy and payment to hia 
principal, upon the ground. that he had 
acquired the money by a wrongful aat. 
It was never paid to: him at.all and it was 
not a case for the recovery of money paid by. 
mistake, but a case in trover. 

Similarly Newall.. v. Tomlinson (17) is, 
when examined .in various ‘implications. 
throughout the.judgment, a very strong 
authority in favour of thedefendant. The 
decision against the defendant there rested 
on the Court’s finding in fact, that as 
between plaintiff and defendant the latter 
was not an agent at all, but a principal, 
had all along been believed to be so by 
the plaintiff, and for the purpose of the 
transaction in question was so. The great 
insistence laid on these points shows how 
different the decision might have been 
had the defendant  confessedly been, as 
the defendant here has been, an agent and 
no more to the knowledge of the plaintiff 
throughout. He had had the benefit of 
the transaction: he had never paid the 
money to his principal of whose existence 
the plaintiff was not aware, and the fact 
that he may have used: this money in 


(17) (X871) 6 C. P, 405; 25/L. T. 882, 
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adjusting his total account with 'his own 
principal, who appears to have been heavily 
indebted to him, made no difference. The 
Court held that the plaintiff could not have 
recovered from the defendant’s principal 
in any events on the facts proved. The 
latter part of the Court’s reasoning may 
“he thought to throw some doubt upon 
dicta to be found in the judgment of 


Collins, M.R., in the case of Continental 


Coautchoue and Gutta Percha Company v- 
Kleinwort Sons & Cc. (9), where he says that 
an agent who collects the money for his 
principal, and then pays a debt which 
his principal owed him, has not had the 
benefit of the windfall, while the principal 
has. But I do not think that the Court 
in Newall v. Tomlinson (17) meant to dispute 
the general truth of that proposition, or 
that if ever could be disputed. The judg- 
ment in Newall v. Tomlinson (17) went on 
the facts found there: and they were very 
special. It has never been pretended 
in this case that the defendant was 
not acting as an agent pure and simple 
and that the plaintiff was not fully 
aware that this wasso. There is not the 
slightest reason to suppose that the de- 
fondant Bank paid itself the money it 
collected from the plaintiff, or had any benefit 
whatever therefrom, nor hasthat ever been 
alleged. i 


The whole point in every case of the 
kind turns, as I hope I have shown, upon 
whether before notice of mistake, the agent 
has in fact paid to his principal, or if 
he has not, has yet done some act to his own 
detriment qua his principal. 

In this case I think that the defendant 
Bank did two distinct acts one of which 
might have been, in certain contingencies, and 
one of which upon the established principles 
of law governing this class of cases, actually 


was, detrimental to its position qua its 
principal, 
Here the plaintiff knew perfectly well 


that the defendant Bank was a mere agent 
for collection. It is not anybody’s case that 
the defendant Bank is more than a conduit 
pipe through which moneys were to pass from 
the plaintiff to the Anglo-Egyptian Bank. If 
there was any windfall at all, it was certainly 
the Anglo-Egyptian and not the defendant 
Banklithatlwas te get the benefit of it, 
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Doubtless the defendant Bank could have 
stopped its draft: doubtless it could have taken 
the risk of re-paying jhe money and later 
finding itself estopped by its cable from 
recovering from its principal. But was it 
bound to do so? What wasto prevent the 
plaintiff cabling all this information himself? 
If a Bank, which is indorsee for collection 
only, is to be exposed to all these harass- 
ments and uncertainties after the bill has 
been paid, up to any moment before its 
payment has been actually received by its 
principal in Hurope or elsewhere, I apprehend 
this line of business might be much con- 
founded and thrown into perpetual uncertainty. 
It was very unfortunate for the plaintiff that 
he happened to pay on a mail day, and 
in aless degree that the next day was a 
Bank holiday. But he has his remedy still 
against the Anglo-Egyptian Bank. If the 
defendant Bank has done no more than its 
duty, following the ordinary course of business 
and is protected by what it has done from 
any direct liability to the plaintiff, no con- 
siderations of the hardship which the plaintiff 
has suffered and may yet suffer, or how he: 
might have been bettered had the Bank 
chosen to meet his wishes, need enter into 
the judgment. In my opinion the defendant 
Bank is under no liability to re-pay the 
plaintiff. 

` Answer accordingly. 


~ 


ALLAHABAD HIGE COURT. 
SECOND Crvin ArPRAL No. 293 or 1916, 
July 16, 1917. 

Present:—Mr. Justice Piggott and 

Mr. Justice Walsh, : 
FAKIR CHAND-—PIAINTIFE— ÁÀ PPRLLANT 
~ — Versus 
BABU LAL AND OTHERS —DEFENDANTS— 
ep RESPONDENTS, i 
ransfer of Propert ct 

84— Mortgdge By saen dst i e 
Redemption, right of —Owner of portion of e wily, 
redemption, whether entitled to redeem, sa 

The owner of a portion only of the 
redemption is entitled to redeem the entire 
even against the will of the mortgagee, 


equity of 
mortgage 
Tp, 880, col, 2.] 
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Noyendra Narain Singh v. Dwarka Lal Mundur, 
5 I. A. 18 at p. 27; 30. 397; 1 C. L. R. 389; 3 Suth. 
P. C. J. 480; 8 Sar. P. C.J. 771; 4 Ind. Jur. 117; 1 
Jnd. Dec. (x. 3.) 839, followed. 

In the case of a mortgage by several persous 
owning separate shares in the mortgaged property, 
every one of the mortgagors is not merely interested 
in the payment of the mortgage money and the 
vedemption of the estate but has a right to redeem 
the entire estate. [p. 880, col. 2] 

Huthasanan Nambudri v Parameswaram Nambudri, 
22 M. 209; 8 Ind. Dec. (N. &) 149; Velayadain Chetty 
v. Alangaran Chetty, 15 Ind Cas. 605; 23 M.L J. 475; 
Raj Bahadur Singh v. Mahabir Prasad, 21 Ind. Cas. 
251, relied upon. 


Second appeal from the decree of the 
District Judge, Aligarh, dated the 24th Sep- 
tember 1915. 

Mr. Gtrdhari Lal Agarwala, for the Appel- 
lant. 

Mr. Panna Lal, for the Respondents, 

JUDGMENT.—The main point for deter- 
mination in this secondappeal is a simple 
question of law. "There was a mortgage in 
favour of the plaintiff-appellant of a certain 
house by two joint owners of the same, 
the aforesaid owners being, according to 
the recital in the mortgage-deed, owners 

. of equal shares and each of them in posses- 
sion»of his ownshare. One of these mort- 
gagors subsequently sold his one half share 
to the present respondent, Musammat Lachmi 
Kunwar. 'Phe'latter thereupon deposited 
jn Court, for payment to the mortgagee, 
under section 83 of the Transfer of Pro- 
perty Act (LV of 1882) what has been 
found to have baen the. full emount due 
in the mortgage, hoth prineipaland interest. 
The mortgagee refused to accept this deposit, 
although he suggested that he would have no 
objection to allowing Musammat Lachmi Kun- 
war to redeem one half of the house upon pay- 
ment of one half of the mortgage debt. The 
deposit having been refused by the mortgagee 
the Court could take no further action, pend- 
ing the institution either of a suit for redemp- 
tion or of a suit for sale on the mortgage. 
Mushmmat  laohmi Kunwar subsequently 
acquired the remainder of the equity of 
redemption and this suit has been brought 
against her for sale on the mortgage. The 
Courts below haye decreed the claim, subject 
however to the enforcement of the penalty 
imposed on the. mortgagee by section $4 
of the Transfer of Property Act. The 
real question is whether Musammat Lachmi 
Kunwar, as owner of onehalf of the 
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mortgaged property, was not merely com- 
the option of the mortgagee 
to redeem the entire mortgage, but was 
entitled to do so, whether the mortgagee 
liked it or not. There is authority for 
the appellant in a decision’ of the Calcutta 
High Court, Girish Chunder Dey v. Juramant 
De (1). That decision purports to found 
itself upon a pronouncement of their 
Lordships of the Privy Council in a case re- 
ported as Nawab Azimut Ali Khan y. Jowahir 
Singh (2). We have examined that repoct 
and it does not seem to us to bear the 
construction put upon it by the learned 
Judges of the Caleutta High Court. On 
the other hand, in the case of Nerendra 
Narain Singh v. Dwarka Lal Mundur (3) 
their Lordships have laid down in un- 
qualified terms that each and every one of the 
mortgagors who owned separate shares in 
certain mortgaged property was not merely 
interested in the payment of the mortgage 
money and the redemption of the estate, 
but “had a right by payment of the money 
to redeem the estate, seeking his contribution 
from the others”. The Madras High Court 
has interpreted and applied this dictum in 
cases very similarto the present, in which 
the owner of a portion only of the equity 
of redemption hus been permitted to main- 
tain a suit for redemption of the entire 
mortgage even against the’ will of the 
mortgagee, vide Huthasanan Nambudri v. 
Parameshwaran Nambudri (4) and Velayadain 
Chetty v. Alangaran Chetty (5). The same 
view has been taken by the Court in Oudh, 
vide B. Mustafa Khan v, Shadi Lal (6) 
and Raj Bahadar Singh v. Mahabir Prasad 
(7). Inour opinion the balance of authority 
is in favour of the view taken .by the 
Courts below, and. on the wording of sec- 
tions 83 and 84 of the Transfer of Pro. 
perty Act itself this would seem to be the 


(1) 5 C. W. N. 88. 

(2. 13 M. I. A. 404 at p. 415; 14 W, R. 17 P. ©; 2 
Suth. P O. J. 846; 2 Sar P. C. J. 673. 

(8) 5 L A. 18 at p. Z7: 3 C. 397; 10. L. R. 369; 8 
Suth. P. C. J 480; 8 Sar. P. C. J. 771; 2 Ind. Jur. 
117; 1 Ind. Dec. (x. 8.) 839. 

(4) 22 M. 209; 8 Ind. Dec. (x. s.) 149. 

(03 15 Iud. Cas. 605; 28 M. L. J. 475. 

. (8) IO O. O. 81 at p. 84. 

(7). 21 Ind. Cas, 261. 
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effect of the Statute construed according 
to its plain meaning. Tbe only other ques- 
tion raised in this appeal is asto costs. 
On this point we think it sufficient to 
say thaf the orders of the Courts below 
were within their discretion and that we 
are not satisfied that good cause is shown 
for interference. The result is. that the 
appeal fails and is dismissed with costs, 
including in this Court fees on the higher 
Scale. 
Appeal dismissed. 


CALCUTTA HIGH COURT. : 
Cıvıc Rore No. 183 or 1917, - 
May 7, 1917. 
Present:—Mr. Justice Fletcher and 
: Mr. Justice Smither. 
PRAFULLA NATH TAGORE anp OTHERS— 
PrAINTIFFS—PETITIONERS 
~ versus t» s 
` MATABADDIN MANDAL AND OTHERS— 


Opposite PARTY. 

Bengal Tenancy Act (VIII B. C. of 1885), s. 169, 
cl. (c) —Rent. decr ee—Sale-proceeds, disposal of —Interest 
on arrears accruing due since institution of suit, right 
of landlord to receive’ 

Where a tenure is sold in execution of a decree 
‘(for arrears of rent, the landlord: is entitled under 
the terms of section 169, clause (c), of the Bengal 
Tenancy Act to be paid out of the surplus sale- 
~ proceeds, the arrears of rent that have accrued due 
since the institution of the former suit, together 
with interest thereon at the rate provided for by 
the Act, [p. 881, col. 2.] 


Civil Rule against the decision of the Man- 
Sif, Ist Court, at Sealdah, dated the 9th 
‘December 1916. 

. Babu .Broja Lal Chakravarti (with him 
Babu Hira Lal Chakravariz), for the Peti- 
.tioners. 

Babu Surendra Nath Bose (with him Babu 

Bon Behari Sirkar), for the Opposite Party. 


JUDGMENT.—This is a Rule calling 
upon ‘the opposite party to show cause 
why the order complained of should not 
be’ set aside on the grounds stated in the 
petition. The applicants before us, who are 
the landlords of the opposite party, were 
the plaintiffs in a rent suit. They having 
obtained a decree for rent against the 


$6 


opposite party brought the tenure to sale 
The tenure having been sold and the 
decreé satisfied, there  remaired in the 
hands of the Court a balance representing 
the surplus of the sale proceeds. Certain 
arrears of rent having accrued due to the 
plaintiffs since the institution of the former 
suit, the petitioners made an application, 
under the provisions of section 169 of the 
Bengal Tenancy Aot, for payment to them 
out of the surplus sale proceeds of those 
arrears with interest and costs, and the 
learned Judge of the Court below directed 
payment of those arrears of rent so 
accrued due after the institution of the 
suit out of tbe surplus sale proceeds but 
did not direct the payment of interest upon 
such arrears. The only question is whether 
under the terms of section 169 (c) of the 
Bengal Tenancy Act interest ought to be 
directed. to be paid out of the surplus 
sale proceeds on the rent in arrears at 
the rate. provided- for by the terms of the 
Act. The decision of this Court in 
Moharajadhira; Bejoy Chand Mohatab Bakadur 
v. S. O. Mookerjee (1) is a clear authority 
in favour of the plaintiffs-petitioners. It 
is quite true that the observations of Mr. 
Justice Ghose i in that case were not approved 
of by Mr. Justice Brett in the case of 
Maharaja Monindra: Ohandra Nandy Bahadur 
v. Asar Mahmud Mandal (2). But that 
was a decision of Mr. Justice Brett sitting 
alone. There seems- to us to be no reason 
why we should depart from the terms of 
the earlier decision of a  Benoh of this 
Court in Moharajadhivaj Baejoy Ohund 
Mohatab Bahadur v. S. O. Mookerjee (1); clear- 
ly, it has the advantage of preventing 
farther suits and proceedings in execution 
io recover the interest which the Statute 
givés on the rònt that accrues due after 
the date of the institution of tbe former 
Suit. We think we ought to follow the 
decision in Moharajadhiraj Bejoy Ohand 


‘Mohatab Bahadur -y. 8, O. Mookerjee (1) and 


make this Rule .absolute so far as regards 
interest, and direct interest to be paid at 
the” rate provided for by the Statute on 
the rent ‘agérued due after the institution 


of the suit in execution of the decree in 

which .the tenure. was ultimately -brought 

to sale. 2 : A 
(1) 110, W. N. 1106. | 
C. W, N. 144 nole, 


(2) 12 
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Á point has also been argued before us 
as regards the costs in the Court below. 
No doubt, the Court has jurisdiction to 
award costs if it thinks fit; but in this 
case the Court having given to the  peti- 
tioners no costs, we see no reason to interfere 
with the discretion of the Court below in 
that respect. 

The Rule is accordingly made absolute 
on the terms stated above with costs one 
gold mohur. 


Rule made. absolute. 


BOMBAY HIGH COURT. 
ORIGINAL Civip JURISDICTION Sut No. 379 
. oF 1917. . 
August 5, 1917. 

. Present; —Mr. Justice Kajiji. 
LADHABHAI LAKHAMSI— 
PLAINTIFE 

y Versus 
Sır JAMSETJI JIJEEBHOY, Banr., AND 


OTHERS— DEFENDANTS, 

Lease—Option to purchase—Assignment of lease— 
Assignee, whether can emercise option — Estoppel. 

Defendants leased a plot of land to one B, for 
ninety-nine years. The lease provided that if the 
lessee was desirous of purchasing the fee simple of 
the demised premises hecould do so ata certain 
price within a certain period. Subsequently B. 
assigned the lease for the then residue of the term 
to the plaintiff, who being desirous of purchasing the 
plot demised gave notice of his intention to. the 
defendants. The latter called upon the plaintiff to 
submit for their approval a draft conveyance of the 
plot. Plaintiff accordingly submitted a draft con- 
veyance to. the defendants. Differences, however, 
arose between the parties andthe defendants con. 
tended that plaintiff was not entitled to purchase 
the plot: 

Held, (1) that the plaintiff being a legal assignee 
of the lease was entitled to the benefit of the option 

. to purchase; [p. 884, col. 1.] 

(4) that the corresponderce between the pærties 
showed that the parties proceeded on the assumption 
that the plaintiff, though an assignee of the lessee 
was entitled to exercise the option of purchase under 
the lease, and that it was not, therefore, open to 
the defendants to contend that the covenart being 
a personal one the benefit thereunder did-not pass 
to the assignee. [p. 884, eol. E] 
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Mr, Weldon, for the Plaintiff. 

Mr. Kanga, for the Defendants. 

JUDGMUNT.—By an Indenture, dated 
Ist March 1913, the defendants leased to 
one Bomanji Pestonji Vatcha fora term 
of ninety-nine years a plot of land situated 
at Tardeo. By an Indenture of Assign- 
ment, dated 22nd May 1916, the lessee 
assigned the lease for the then residue of the 
said term to the plaintiff, Ladhabhoy. 
Lakhamsey, for the sum of. Rs. 39,500. 
By clause 7 of the Indenture of Lease, dated 
lst March 1913, it is. provided as follows:— ` 

"Provided also and it is hereby agreed ` 
and declared that if the lessee shall be 
desirous of purchasing the reversion. in fee 
simple in the premises hereby demised at 
the price of rupees seven thousand four 
hundred and fifty-four and shall at any 
time within eighteen years from the date 
cf this lease give to the lessors or leave 
for them at their office in Bombay a notice 
in writing to that effect, then and in such 
ease the person giving .or leaving such notice 
Shall be deemed the purchaser.of thé said 
reversion at the price of rupees seven thous- 
and four hundred and fifty-four as from the 
date of notice, subject to the following condi- 
tions (namely) firstly: The purshase-money 
shall be paid and the purchase shall be 
completed on the first day of the month 
following the expiration of two months from 
the date of such notice and if the said pur- 
chase shall not be completed on that day, 
the purchaser shall pay .to the vendors 
interest on the said’ purchase-money at the 
rate of nine per cent. per annum computed 
from that date upto the actual completion 
of the purchase; secondly: The purchaser 
shall pay all arrears of rent upto the day 
appointed for the completion of the’ pur- > 
chase; thirdly: Upon payment of the pur- 
chase-money and all arrears of rent at the 
time aforesaid the vendors shall execute a 
proper conveyance of the said premises to 
the purchaser, such conveyance to be pre- 
pared by and at the expense ‘of the purchaser ' 
including therein all the costs of the 
vendors of ard incidental thereto; .and 
fourthly: The purchaser shall accept such 
title as the vendors have on the date of these 
presents.” . 

The plaintiff being anxious to purchase 
the said plot intimated to the defendants 
by a notice in writing, dated 25th Septem-. 


t 


u 
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ber 1916, his intention of purohasing the 
S&id plot under the provision of the said 
clause 7 and the defendants by their solici- 
tors! letter, dated 29th September 1916, 
called * dpon the plaintiff to submit for 
their approval a draft conveyance of the said 
plot. On or about 14th November 1916, 
the plaintiff forwarded to the defendants 
the draft conveyance called for by them. 
The draft ‘conveyance contained -recitals 
which are particularly set forth in the 
6th paragraph ofthe plaint. The plaintiff 
contended that such recitals should be 
inserted in the proposed conveyance for the 
purpose of tracing the title of the vendors; 
but the defendants object to the insertion 
of the ‘said recitals. The defendants, 
however, seek to incorporate in the said 
conveyance the covenants set forth in the 
8th paragraph of the plaint, while. the 
plaintiff contends that on a true construc- 
tion of clause 7 of the Indenture of Ist 
March 1913, the defendants are not entitled 
io insert the said covenauts or any of them. 
The following two questions were submitted 
for the determination of the Court: — 

- "1, Whether the recitals set forth in 
paragraph 6 of the plaint should be struck 
out of the proposed conveyance? 

2. Whether the covenants set forth in 
paragraph 8 of the plaint. or any and, if 
so, which of them should be inserted in the 
said conveyance?” 


As there was dispute as to facts the 
Originating Summons was adjourned into 
Court for hearing. The conclusion I have 
come to is that the recitals if inserted in 
the conveyance would certainly amount to 
* representations by the defendants which would 
be binding on them, but as the plaintiff 
under the 4th condition above referred 
to is bound to accept such title as the 
vendors have, I consider these recitals 
unnecessary and direct that the recitals 
set: forth in paragraph 6 of the plaint 
should be struck out of the proposed con- 
veyance. Mr. Kanga for the defendants in 
the course of argument very fairly con- 
ceded that on the authorities he could not 
at this stage insist on the covenants set 
forth, in, paragraph 8 of the plaint being 
inserted, in the proposed conveyance and 
that they could only be asked for by the 
owners of the neighbouring plots in a 
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separate suit. I, therefore, direst that the. 
covenants set forth in paragraph 8 of the 
plaint should be struck ont. But Mr. 
Kanga for the defendants contends that the 
plaintiff is not entitled to the benefit of 
the option to purchase, as he is not the 
original lessee but only an assignee of the 
lessee and as the option to purchase is a 
personal covenantand not a covenant which 
runs with the land, it does not enure to 
the benefit of the assignee. Jn other words, 
he contends that a covenant which is 
merely personal or collateral to the thing 
demised does not run with the land or 
the reversion and, therefore, assignees are 
not bound even though they be,expressly 
named anda covenant to give the lessee 
the option to purchase the land demised is 
a personal covenant and relies on Woodall 
v. Clifton (1). But in my opinion it has 
no application to the facts of the present 
case. It must be borne in mind that this 
the first time 
taken by the defendants at the hearing 
and that the plaintiff. is nob. an under- 
lessee but is an assignee for the full 
term; who has perfected his title by a 
legal document and thus stands in the 
shoes of the original lessee. Further, clause 
7 of the original lease, one relating to 
option to purchase, is recited in the Indenture 
of Assignment, which further recites that 
the original Jessors have signified their 
consent to the assignment intended to be 
made by a writing, dated 8th March 1916, 
and the assignment has been registered 
with the  lessors. From the passage at 
the end of page 587 of Volume XVIII of 
Halsbury’s Laws of England, we find that 
the benefit of stipulations in the lease in 
favour of the lessee and his assignees, such 
as an option to purchase, passes only to 
the legal assignees of the whole term: 
see Friary Holroyd and  Healey's Breweries 
Limited v. Singleton (2), the head note of 
which is:— 

"The equitable assignee of a lease who 
has omitted to perfect his title by a 
legal assignment, although in possession 
a the premises and paying the rent reserv- 

.., ls not entitled to the benefit of 

x '(1904) 92 L. T. 292; 58 W. R. 203; 21 T. L. R. 


WO (1899) 1 Ch, 86; 68 L. J. Ch. 18; 47 W, R., 93; 
15 T. L. R. 23. 
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an option to purchase given to the: lessee, 
his executors, administrators, and assigns.” 

This part of the judgment has been 
affirmed ' by the Court .of. Appeal in 
Friary Holroyd and Healey's Breweries Limited 
v. Singleton (8). In the present case the 
plaintiff is a legal assignee and in my 
opinion he is entitled to the benefit of 
the option to purchase. The correspondence 
between the parties to my mind clearly 
shows that the parties proceeded on the 
assumption that the plaintiff, though an 
assignee of the lessee, was entitled to exercise 
the option of purchase under the lease and 
that the defendants had acquiesced, 
and are pow bound to sell it; therefore, 
' it is not now open to the defendants to 
contend that the covenant being a personal 
covenant: the benefit thereunder does not 
pass to the assignee. The plaintiff's Attorneys, 
by their letter of 25th September 1916, 
gave the necessary notice to the Attorneys 
for the defendants who by their letter, 
dated 29th September 1914, ask for a cheque 
for Rs. 200 on account of their clients’ 
costs which are payablesunder clause 7 of the 
lease by the plaintiff. By a letter ot the 
4th October 1916 plaintiff’s Attorneys agree 
to pay the costs. From this it seems to 
ine quite clear that the defendants never 
intended .to..take up the attitude which 
they now do and I think that it would 
not only be unfair and unjust but in- 
equitable to allow them to do so now. I, 
therefore, hold that even if in law the 
plaintiff -is not entitled to exercise the 
option, the defendants are now estopped 
from disputing it, The result is that the 
plaintiff is entitled in the circumstances 
of this case to exercise the option to 
purchase and as the defendants have failed 
in this most important defence to this 
suit, they must pay plaintiff's costs of this 
suit; ° 

Suit decreed, 


(3) (1890) 2 Ch. 261; 63 L. J. Ch. 622; 81 L. T. 101; 
47 W. R: 662; 15 T. L. R. 448, 
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CALCUTTA HIGH COURT. 4 
' APPEAL' FROM APPELLATE DECREE No! 176 + 
. or 1915. : N a i 
April 3, 1917. i 
„Present:—Mr. Justice Fletcher ard 
Mr. Justice Smither. K 
:GNANENDRA NATH SANYAL — 
PLAINTIFF— ÁPPELLANT 
versus 
Srimati MOHENDRA MOHINI DEBYA 
— DEFENDANT — RESPONDENT. 

Ejectment—Title, proof of —Possession, whether sufi- 
cient— Hindu Law—Gift to female—Estate taken— 
Presumption— Adverse possession Title derived fr om 
limited owner—Possession after owner's death. 

Tn a suit for ejectment the plaintiff must rely on his 
own.title and the defendant even though & tres- 
passer can set up the right of a third party, so that 
a mere possessory title, except under the provisions 


' of section 9 of the Specific Relief Act, will not in 


India support a suitin ejectment. [p. 886, col. 1.] 


A gift toa Hindu female for her maintenance is 
presumed under Hirdu Law to confor a life-interest 
only, and it would require a very strong case to 
establish that the person making a gift to a child. 
less Hindu widow intended to give an absolute 
interest in the property. [p. 886, col. 2.] 


A person who enters into possession of an estate 
under a title derived from a lifé-estate-holder can- 
not by continuing his possession after the , death 
of such holder add it to his prior possession, 
so as to make out a title by adverse possession for the 
statutory period. [p. 887, cols. 1 82] 


Appeal against the decree of the District 
Judge, Nadia, 'dated the 29th October 
1914, reversing that of the Munsif of 
Meherpur, dated the 26th May 1913. 


FACTS. of the case appear from the judg- 
ment. 


Babu  Brojendra Nath Chatterjee, for the 
Appellant.—The plaintiff got the property in 
suit by a transfer from Soshi Sundari in 1305 ` 
B.S. and he was in possession ever since, till 
he was dispossessed by the ‘defendant, a 
Hindu widow, who cannot set up 


any 
title whatsoever to this property. The 
possession of the plaintiff for more than 


twelve years was not the possession of a 
mere trespasser but was under some sort 
of title. Therefore in accordance with the 
ruling in Adhar Chandra Pal v. Dibakar 
Bhuyan (1) the plaintiff is entitled to get 
back the property from the hands of the 
defendant who is a mere trespasser, In 
all the: High Courts in India, excepting 


(1) 25 Ind, Cas, 76; 41 0. 294. 
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this’ Court, a possessory title is held 
sofficient in a suit for the ejectment of 
a trespasser. But our High Court has 
held a -contrary view and is adhering to 
it, though recently Sir Lawrence Jenkins, 
O. J., expressed his opinion in support of 
the view of the other High Courtson the 
point. If my client had entered into posses- 
sion a8 a wrong-doer he may not according to 
the rulings of this Court be entitled to 
recover possession from the defendant, but 
he bona fide purchased this property from 
Soshi Sundari, believing her to be the 
&bsolute owner, and entered into possession 
under his title by purchase. So even though 
now it transpires that Soshi Sundari had 
a life-interest only, still the plaintiff 
should not be deprived of the property 
he bona fide purchased by the wrongful act 
of a trespasser. 


My next point is that the learned District 
Judge was entirely wrong in allowing the 
defendant to set upa new case in appeal. 
In the Primary Court she never pleaded 
that the gift made for the maintenanze 
of Soshi Sundari was a gift for her life- 
time only. My client was not allowed any 
opportunity to prove that the gift, even 
though it was for the maintenance of 
the donee, was the gift of anabsolute estate. 
A gift for maintenance is not necessarily 
for the lifetime of the donee. There 
might be eases in which the donor might 
give a property absolutely for the  main- 
tenance of another. The question is one 
of intention of the donors, which must be 
proved by evidence, oral or documentary. 
In this case it is admitted that the gift 
was an oral one, so that the only way in 
which the intention of the donor could be 
proved was by means of examining wit- 
nésses who wers present at the time of 
the gift. The defendant herself, in her 
examination, admitted the gift and by ex- 
amination of some witnesses an indication 
of the intention of the donor might have 
been found. The circumstances under which 
the donor made the gift to Soshi Sundari, 
his daughter-in-law, point to the conolu- 
sion that an absolute estate was given, 
becausé the donor was old and was re- 
nouncing the world, and he had no other 
relative except his daughter-in-law, Soshi 
Sundari, 


Why should he reserve for himself a 
reversion or remainder after the death of 
Soshi Sundari? For whose benefit would 
he do so? It is impossible to imagine 
that this old man, when going on a pilgrimage 
to Benares renouncing the world, would 
care to retain an interest in the properties, 
which he granted by way of gift to his 
only relation who was near and dear to 
him, Soshi Sundari, the daughter-in-law. 
In any view the. plaintiff’s suit cannot 
be dismissed without giving him an oppor- 
tunity of proving that thegift was of an 
absolute estate. 


The new point which the District Judge 
allowed the defendant to raise in appeal 
ought not to have been allowed. Refers to 
Firth, Eg parte; Cowburn, In re (2). And 
as regards the point that grant of land 
for maintenance may be the grant of an 
absolute estate, Nisa Chand Gaita v. Kanchi- 
ram Bagani (2) was referred to. 


Babu Sarat Chandra Khan, for the Re- 
spondent.—A_ gift to a Hindu widow is 
presumed to be for her life. Vide Kalidas 
Mull'ck v. Kanhaya Lal Pandit.(4). He refer- 
red also to Golap Chandra Sastri’s Hindu 
Law. Inthe Appellate Court no new point was 


. really raised, because in the First Court 


it was admitted by both the parties 
that the gift was for maintenance of Soshi 
Sundari. As in the case of a gift for 
maintenance the presumption always is that 
the gift was of a life interest, ib was the 
duty of the plaintiff to adduce i rebutting 
evidence. He did not do so, and now he 
cannot have a remand for the purpose 
of proving the intention of the parties to 
a transaction which took place fifty years 
ago. As regards the possessory title claimed 
by the plaintiff, I need not say much as 
it has been uniformly held by this Court 
that in a suit in ejectment the plgintiff 
cannot sueseed on the strength of his 
previous possession. 


Babu Brojendra Nath Chatterjee replied, 


(2) (1881) 19 Ch. D. 419 at p. 429; 51 L. J. Ch. 
473; 45 L. T. 120; 30 W. R. 529. 

(3) 26 C. 579: 3 C. W. N. 568, 

(4) 11 C. 121; 11 I. A. 218; 6 Ind. Jur. 638; 4 Sar. 
P. Q, J. 518; 5 Ind. Dec. (N. 5) 839 (P. O.), i 
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JUDGMENT. 

Furercuer, J.— This is an appeal from a 
decision of the learned District Judge. of 
Nadia reversing a decision of the Munsif 
of Meherpur. The plaintiff brought the 
suit to recover possession of a moiety share, 
of a garden which had been conveyed to 
him by a conveyance executed in the 
year 1305 corresponding ; with the year 
1898. The conveyance was executed by a 
Hindu widow named Soshi Sundari. The 
plaint as originally drawn alleged that 
Soshi Sundari derived title tothe property 
from her husband. That was proved to 
be a mistake, and the plaint was amended 
and it was alleged that Soshi Sundari took 
the property by gift from her father-in- 
Jaw, Ganga Narain Acharjee,in the year 
1971 corresponding with the year 1864. Soshi 
Sundari was at that time a childless 
Hindu widow and apparently, at any rate 
it is found by the: Courts below that 
Ganga Narain’ was about to renounce this 
world and in the view of the lower Appel- 
late Court, the gift was made to Scshi 
Sundari for her maintenance. Soshi Sundari 
died in the year 1314. Then plaintiff on 
the allegation of dispossession by the 
principal defendant—the dispossession being 
alleged to have taken place on the 24th 
October 1911. when‘ a certain order was 
made under the provisions of section 145, 
Code of Criminal Procedure—brought the suit 
to- recover possession, the suit being a som- 
nion suitin ejectment. Before proceeding 
further with the case it is well to recognize 
what the law is’ as regards a suit in 
‘ejectment. In a suit for ejectment, the 
plaintiff must rely on’ the strength of his 
‘own title. It isnot a suit in which the 
plaintiff not being in possession asks for 
being maintained in- possession. It is a 
suit in. which the plaintiff must rely on 
his. own 4itle'.and the defendant, even 
though a trespasser, can set-up the right 
of a third party. That is well established, 
and itis further established in this Court 
by a decision reported as Nisa Ohand Gaita v. 
Kanchiram Bagani (3) that a possessory 
title except under the, provisions of sectfon 
9 of the Specific Relief Act will not in 


India support 2 suit in: ejeotment. That 
decision has _ been recognized and 
‘Has’ been. followed in this Court for 
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a good number of years. 1t has been 
recognised so late as 1918 by Jenkins, C. J.; 
in the case of Adhar Ohandra Pal v. Dibakar 
Bhuyan (1). That decision is binding on 
us and itis obvious that, unless -the case 
is sent to a Full Bench, we are not 
entitled to depart from the decisions of 
another Bench that settled the law which : 
has been followed fora large number of 
years. In the present ease, the Munsif 
decreed the plaintifi’s suit. He found that 
the plaintiff had established his title and 
that he had been in possession within twelve 
years prior to the suit. No other express 
finding was made inthe Court of first in- 
stance as regards possession and the Judge 
simply decreed the suit on the gift plus the 
finding that the plaintiff had been in posses- 
sion within twelve years prior to the in- 
stitution of the suit. The case then went 
on appeal before the learned District Judge 
and the only point that was urged before 
him was that, if there was a gift in favour 
of Soshi Sundari, it was & gift for mainten- 
ance in its strictest sense and did not confer 
on her an absolute right to dispose of or in 
any way deal with the property as she 
thought. fit. The gift itself was a verbal 
gift. The transaction took place prior to 
the coming into force of the Transfer of 
Property Act. But that does not make any 
difference. The presumption in India, as has 
been laid down ina series of cases, is that 
a gift to a female for her ‘maintenance 
confers a life-interest only. There are many 
cases in support of that proposition. I take 
the statement from Golap Chandra Sastri's 
work on Hindu Law, third edition, page 498. 
There it is stated that the decisions both in 
the Courts in India and of the Judicial Com- 
mittee ofthe Privy Council establish gone 
clusively that& gift for maintenance to a 
Hindu female, especially if she bea Hindu 
widow, confers a life-estate only. As to 
what would happen in the case of a male ig 
another matter. There are many cases in 
the Courts of India showing that a gift for 
maintenance by a deed tnter vivos in favour 
of a male does not confer more than a life- 
interest. However, as regards a female 
widow, it would require a very strong case 
to establish that the person making a gift 
to a childless Hindu widow intended to giye 
an absolute interest in the property. Ty 
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my opinion, the learned District Judge had 
ample warrant in this case, there being no 
evidence other than the fact that the Hindu 
widow had been given this grant for her 
mainteyance to find that tle interest which 
she took was an interest which she took for 
her own life, That was the only interest 
- which could be conveyed to the present 
plaintiff. The interest she conveyed to tho 
plaintiff, therefore, terminated on her 
death. The plaintiff had no interest in the 


property ‘other than the possession which - 


he maintained without ary title between the 
death of Soshi Sundariand the dispossession 
by: the defendant. If that be so, Ido not 
understand how person, who had bought a 
life-interest in a property which terminated 
at the end of the life for which the estate 
had been granted, oan maintain a suit in 
ejectment to recover possession of the land 
on a title which the Court has found has 
determined. I think the learned Judge in 
the present case, having found that this 
was an interest granted to Soshi Sundari for 
her maintenance, properly came to the con- 
elusion in the absence of other evidence 
that the estate was, in fact, granted for 
the life of Soshi Sundari. If it was granted 
for life and that interest determined when 
Soshi died in 1814 B. S., the plaintiff has 
no title to the property. I agree in the 
view of the learned District Judge in this 
respect, 


Then it is suggested that the plaintiff has 
got a title by adverse possession. I do not 
know against whom the adverse possession 
as suggested is claimed. The defendant has 
been found to be a trespasser. She has 
succeeded on the ground that she has set 
up a title of a third party. That the 
plaintifi’s title can be adverse as against the 
true owner when he claims under a grant 
of a life-estate down to 1314, I cannot for 
one instance accept: Up to 1314, the plaintiff 
was in possession as under the estate for 
life of Soshi Sundari and when that has 
terminated, he cannot add on that period 
during which he was ih possession under & 
rightful title to the period for which he 
was in possession under no title. No case 
has been suggested before us in support of 
that view; and, when the learned Vakil put 
forward such a proposition, I asked him to 
show us any authority in support of it and 


he frankly said that he had none. To me 
it seems to bea novel proposition and one 
that has not been heard of before. The 
plaintiff cannot add the period during 
which he was in possession under the con- 
veyance from Soshi to the period for which 
he was in possession under no title. In 
this case, there is no finding as to the plaint- 
iff having been in adverse possession for 
twelve years or upwards, The finding is 
on a totally different question, namely, that 
the plaintiff was in possession within twelve, 
years prior to the suit. But that is nota 
finding with reference to adverse possession 
at al. It is a finding which has got 
nothing todo with the question of adverse 
possession. A careful study of the two 
judgments of the lower Courts has satisfied 
me that there is no finding in either of these 
judgments as to the plaintiff having been 
in adverse possession for twelve years or 
upwards, 

Another point has been raised, namely, 
that the plaintiff was taken by surprise 
when the learned Judge came to the con- 
clusion that the grant was one for life only 
and that’ the case ought to be remanded to 
the lower Appellate Court for evidence to 
be taken as to the actual form of the grant. 
The grant was a verbal grant made by a 
person who bas been dead for more than 
fifty years, and I cannot believe that any 
honest evidence can be produced before any 
Court to show what was said by Ganga 
Charan to his widowed daughter-in-law 
before he-started for good for the holy city 
of Benares. I think to send the case back 
on any such footing would be inviting the 
parties to produce before the Court evidence 
which, in fact, has no foundation. 

In my opinion, the present appeal fails 
and ought to be dismissed with costs. 

SMITAER, J.— There should not bea re- 
mand, and there being no finding of posses- 
sion ot the plaintiff and his predecessor for 
more than twelve years, I think the appeal 
should fail. 

< Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
' Execction First Appear No. 41 or 1917. 
ji AvscsT 7, 1917. 
Present: gé J ustice Tudball and 
; . Justice Walsh. 
Qs SIM ALT KHAN Junan kk DEBTOR — 
` APPELLANT 
© versus ` 
Musammat BHAGWANTA KÜAR— 
DECREE- HOLDER— RESPONDENT, 

Civil Procedure Cude (Act V of 1898), s. 47, O. XLI 
T. l—Ezecution—Decree — Appeal, presentation of— 
Copy of decree, whether mecessary. 

. Rule 1 of Order XLI of the Civil Procedure Code 
makes it an inflexible rule that in the case of appeals 
from decrees the memorandum of appeal shall be 
accompanied by a copy of the decree. The Court 
cannot dispense with it. [p. 589, col. 1.] 

Where there is a judgment and a decree based 
thereon on a question within section 47 of the Code 
of Civil Procedure, a valid appeal is not filed by 
presenting a memorandum of appeal without a copy 
of the decree. [p 389, col. 2.] : 

Semble.—An execution proceeding is a proceeding 
in the suit and the formal decision of a point within 
section 47 of the Code of Civil Procedure is a decree 
in that suit inter partes and the procedure in an 
' appeal therefrom is that laid down in Order XLI of 
the Civil Procedure Code, 1908. [p. 889, col. 2.] 


Exeéution first appeal against the decision 
of the Subordinate Judge, Azamgarh, dated 
the 23rd September 1916. ` 

Mr. Kamla Kant Varma, for the Appellant. 

Dr. S. M. Sulaiman, for the Respondent. 

JUDGMENT. 

TCDBALL, J.— The facts of this case are as 
follows:—The  respondent's  predecessor-in- 
title obtained a decree for sale against the 
appellant and others in the year 1897, Exe- 
eution of the decree was obtained on many 


occasions but the decree has not yet been' 


satished. Another application for execution 
has now been made. The present appellant 
and one other objected that the execution of 
the decree was barred under section 48 of 
the Code of Civil Procedure. 

The Court below, relying ora ruling of 
this Court that the rule laid down in seotion 
48 did: not govern the case of mortgage 
decrees passed prior to the coming into 
force of the present Code of Civil Procedure, 
disallowed the objection. 

In so doing the Subordinate Judge wrote a 
judgment which,was delivered, on Septent- 
ber 23rd, 1916. He also drew up a formal 
order or rather a deoree, 7.e., & formal expres- 
sion of his decision of the question. 

The present appellant took no further step 
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in hé matter until Dessibos- 9th,- 1916, 
when he applied for a copy of the Yudgimapi 
only and this was ready for him on Desember 
14th, 1916. 

The period of ninety days allowed by law 
for an appeal expired on Decembef 23rd, 
but allowing six days spent in obtàining 
the copy of the judgment the period 
expired during the Christmas ‘vacation. On 
January 2nd, 1917, he came to Allahabad 
and his Vakil dirested him to obtain and 
file a copy of the decree. On that date a 
memorandum of appeal with the copy of 
the judgment only was filed in Court. The 
appellant applied for and obtained a:copy of 
the decree in the second half of January 1917 
and he.finally produced it in Court on 
February 2nd, 1917. A preliminary objec- 
tion is taken that the appeal was not filed 
within time and is barred by limitation, It 
is urged that this i is an appeal from a decree 
and that in accordance with the provisions 
of Order XLI, rule 1, the memorandum of 
appeal must be accompanied by a copy of 
the decree appealed from and also of the 
judgment on which it is fonnded (unless the 
Court dispenses with the latter). ` 

The copy of the decree in the present case 
was not filed until long after the period . 
for appeal had passed. In fact no appli- 
cation for it was made within the. period of 
limitation and prima facie this objection 
seems well founded. On behalf of the appel- 
lant, howsver, it is urged that the decree in 
the present case is not the formal expres- 
sion of the Court’s decision but is the docu- 
ment of the 23rd September 1916, whioh 
I have described above asthe judgment. lt 
is urged that the definition of decree in 
section 2, clause 2, clearly lays it down that 
in a case like the present, arising under 
section 47 of the Code of Civil Procedure, 
the decree is the determination of -the 
question 2.e., the Court's decision embodied 
in what [ have designated the judgment, 
that that was filed with the memorandum of 
appeal on January 2nd, 1917,and the appeal 
is, therefore, within time. In support of this 
argument, reliance is placed upon a decision 
of a Bench of the Calcutta High Court in 
Kherode Sundari Debi v. Jnanendra Nath Pal 
(1). ln this case the judgment shows that 


t 


' (1)6 C. W.N. 283, 
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no formal expression of the Court’s desision 
was drawn up. Whatever there was on record 
was in one document, a copy of which was filed. 
It was held that “the order itself is the decree 
and no other decree 4s necessary." JI find it im- 
possible t$ &gree that the order itself is the 
decree and no other decree is necessary.. The 
Code defines a judgment as the state- 
ment given by the Judge of the grounds of 
a decree, or order. The decree is the formal 
expression of an adjudication which conclu- 
sively determines the rights of the parties. 
It is thes formal adjudication (and not the 
judgment) which determines the qnestions 
between the parties. The word ‘decree’ 
includes the “determination of a question 
within section 47." To my mind it is quite 
clear that the determination of such 
questions is in the “formal” expression of the 
Court’s adjudication on the points. The 
judgment gives merely grounds for the deci- 
sion. In the oase of “orders” also the 
Code clearly distinguishes between the 
judgment, i. e., the grounds of the order and 
the “order” itself, which is the formal expres- 
sion of the décisioun. An Indian “judgment” is 
not to be confused with an English judgment. 
The latter corresponds to the formal decree 
or order passed in the case. The decision 
of a question within section 47 would be an 
“order” and not a decree were it not specially 
laid down (for the pprposes of appeal) that 
it should be deemed to be a “decree.” 


Order XLI contains the rules applying to 
appeals from decrees and Order XLIII 
contains those applying to appeals from orders, 
and rule 2 shows that the rules of Order XLI 
are to be applied as far as may be to appeals 
from orders. Rule 1 of Order XLI clearly 
makes-it an inflexible rule that in the cage 
of appeals from decrees the memorandum 
of appeal shall be accompanied by a copy of 
the decree. The Court cannot dispense with 
it. 

In the case of appeals from orders, it makes 
it equally compulsory to file a copy of the 

"order", and that word is defined clearly 
in section 2 and is something apart from 
and different from the judgment. This 
Court has always insisted on subordinate 
Courts drawing up & formal order. In the 
lis& of papers which go to form File A of 
part 1, record No. 14 is the judgment and 
No, 15 is the "deorea including decree under 
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section 47” (Vide page 40, Chapter V of the 
General Rules, Civil, for Subordinate Courts), 

The Court below prepared both documents, 
t.e. it wrote its judgment and drew up its 
decree. If in the present instance, the appel. 
lant’s objection to the execution of the decree 
had been allowed and his costs had been 
awarded to him, the judgment is not what he 
would have sought to exeoute in recovering 
his costs, he would take a copy of the decree 
in which alone would be set forth the costs 
awarded and recoverable. The practice of the 
Courts is well known and in my opinion is in 
accordance with law. The learned Vakil, 
who has argued the point ably and thoroughly, 
admits that when his client arrived on Janu- 
ary 2nd, 1917, with a copy of the judgment 
only, he at once sent him off to get a copy of 
the decree which was also absolutely neces- 
sary to enable the appeal to be filed. More- 
over when he filed the memorandum of appeal, 
he asked for time to file the copy of the decree 
and an ez parte order was passed in his favour. 


In the Calcutta case, apparently no decree 
had been prepared and the omission of the 
Court could not be allowed to prejudice’ the 
appellant, and that alone would have sufficed 
for a decision in his favour on the point. 
I eannot accept the position that where there 
is a judgment and a decree based thereon 
on a question within section 47 of the 
Code of Civil Procedure, a valid appeal is 
filed by presenting a memorandum of appeal 
without a copy of the decree. 

An execution proceeding isa proceeding in 
the suit and the formal decision of a point 
under section 47 of the Code of Civil Proced- 
ure isa decree in that suit inter partes and 
the procedure in an appeal therefram is 
that laid down in Order XLI. It is impos- 
sible to hold that the Legislature intentionally 
wished to place appeals like the present out- 
side the pale of Order XLI and Order XLLII 
and intentionally refrained from laying down 
any proeedure for them. 

There, therefore, was no appeal before this 
Court until February 2nd, 1917. We have, how- 
ever, been asked to admit this appeal out of 
time in exercise of the powers granted by sec- 
tion*5 of the Limitation Aot. An affidavit has 
been filed. I am not impressed with it. It 
does not carry any conviction to my mind 
as to the truth of the facts alleged therein, 
To my mind this is one of those gases of 
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negligence and carelessness whioh so 
frequently occur. The appellant has no 
merits. It is not that he has paid off the 
debt he owed. He simply relies on & plea 
of limitation. It isadmitted that the decision 
of the Court below is in accordance with a 
desision of two Judges of thisCourt. He in 
turn is met with a counter-plea of limitation 
in this appeal. Thisis nota hard case. What 
is satice for the respondent is ir this case 
sauce for the appellant. I, therefore, would 
not admit the appeal out of time. 

Watsu, J.—I entirely agree. The Code is 
quite free from ambiguity upon the point. The 
Calcutta case may have been rightly decided 
upon the facts, but for the reasons given by 
my learned brother I am unable to agree 
with its construction of the Code, which 
was unnecessary for the decision. I agree in 
dismissing the appeal. 

By tae Courtr—The appeal is dismissed 
with _ costs, including fees on the higher 
scale. 

Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Crvin Appeat No. 121 
or 1916. 

June 19, 1917 
Present:—Mr, Justice Maung Kin. 
MAUNG GYI AND anotuer— Derenpanis 
— APPELLANTS 
versus 
U SHWE GYOK AND ANOTHER— 
PraAINTIFFS— RESPONDENTS, 

Limitation Act (1X of 1908), Sch.I, Art. 144— 
Adverse possession—Burden of proof—Revenue record, 
entry in, effect of. 

Jn a suit for possession, the burden of proof lies 
on the plaintiff to establish title and to show that 
the defendant’s occupation is permissive only and 
not adverse.*[p. 890, col. 2.] 

The burden shifts on to the other party when 
a prima facie tase is made out by the plaintiff but 
there is no special virtue in .the fact that a piece 
ofland stands in the name of the plaintiff in the 
revenue record. [p. 891, cols. 1 & 2.] 

(Case-law discussed.) 

Mr. May Oung, for the Appellants. 

Mr. Po Han, for the Respondents. 

JUDGMENT.—The plaintiffs- respondents 
sued for possession of a piece of land, alleg- 
ing that they had bought a large piece of 
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garden land of which the land in suit formed 
part. They also alleged that after their 
purchase, the defendants got permission from 
them to live on the land in suit. But at the 
trial they could not prove this; 

The defendants’ case was that they had got 
the land in suit from the 1st defendant's father 
by way of gift and that they had been in 
adverse possession for over twenty-three years. 
At the trial they abandoned the allegation of 
there having been a gift to the lst defendant. 
There were other allegations as to which 
evidence was taken but the defendants’ 
learned Counsel does not rest his case upon 
them inthis appeal. And the only defence 
upon which he relies is the alleged adverse 
possession. 

The Trial Court stated in its judgment that 
the plaintiffs admitted thatthe defendants had 
been living on the land for over twenty years 
but that they said that the defendant was in 
permissive possession, as the whole garden 
appeared in the names of Sannasi and Ma 
Gale, the plaintiffs’ vendors, from 1900-01 
up to date, and proceeded to hold the defend- 
ants could not prove their adverse possession 
or that they had been in possession on their 
own account. . . 

The District Court on appeal said: “The 
whole plot has been assessed to revenue in 
the names of Sannasi and Ma Gale and the 
respondents have failed to prove that they 
have any right to the portion they occupy”, 
and gave the plaintiffs a decree for posses- 
sion. 

Neither of the lower Courts expressly 
eonsidered the question of burden of proof, 
but so far as I can understand they were of 
opinion that the plaintiffs having proved 
that the whole land stood in the n&mes of 
their vendors from 1900.01 up to date, the 
burden was shifted on to the shoulders of the 
defendants and that they had failed to 
discharge it. 

The burden of proof clearly layon the 
plaintiffs. See Ma Ba v. Maung Kun (1). 
In that case the facts were these. More than 
twenty years before the suit theland in dispute 
was owned by the plaintiff, bnt for more than 
twenty years the defendant had been in actual 
possession and enjoyment of the land and had 
paid the Government revenueon the land 
regularly, his name being horne on the 


(1) B. S. J. 474, ` 
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revenue books as the person in possession and 
responsible for the payment ofthe revenue. 
Butit was asserted by the plaintiff that the 
defendant had all those years been only in 
permissive | occupation of the land. And 
plaintiff sued to recover possession of the 
land owing to the defendant having recently 
asserted an adverse title. It was held by 
Ward, J. C., that the burden of proof lay on 
the plaintiff to establish her title and to 
show that the defendant’s occupation was 
permissive only and not adverse. It may 
be noted that the fact of the defendant 
having paid revenue had nothing to do with 
the decision. What mattered was the 
defence of adverse possession. 

The learned Judge relied on the Fall 
Bench ruling of the Allahabad High Court 
in Ratan Kuar v. Jiwan Singh (2) and Sevvajt 


Vijaya Raghunadha Valoji Kristnan Gopalar 


v. Ohinna Nayana Ohetty (8). 

In the case of Parmanand Misr v. Sahib 
Ali (4), it was held that where the 
defence to a suit for possession of land 
is twelve years’ adverse possession by the 
defendant, the plaintiff must make out 
his title by at least prima facie evidence 
before the defendant can be put to proof of 
his defence. 

The ease of Mi Myit v. U Chaing (5) 
is similar to Ma Ba’s case (1) above cited 
and tkere also a similar ruling was 
given. 

The next question is whether the burden, 
being rightly on the plaintiffs inthe first 
instance, could be held under the cireum- 
atances of the case to have shifted on to 
the defendants. 

Tho case of W. Innes v. Asgar Ali (6) 
is of great assistance in the consideration 
of the point. It was there held by 
Horking, J.C., that when a party who has 
to discharge the burden of proof has made 
out a prima facie case in a certain sense 
the burden df proof shifts on to the other 
party, for in the absence of any rebut- 
ting evidence the point at issue would be 


(2) 1 A. 194 (F. B.), 1 Ind. Dec. (N. s.) 181. 


(8) 10 M. I. A. 151, 2 Sar. P. C.J. 88, 19 E. R. 929. 
(4) 11 A. 488 at p. 439; A. W. N. (1889) 155; 6 Ind. 


Dec. (N. 8.) 708. 
. (6) 11 Ind. Dec. 777, 4 Bur. L, T. 159. 
2 BLP. J, 456, 
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decided in favour of the party making out 
a prima facte cuse, 

The question in the present case, there- 
fore, is whether the plaintiffs have made 
out a prima facie oase. I do not think 
that they have. All that they have proved 
is that the whole garden land has been 
standing in the names of  Sannasi and 
Ma Gale since 1900 and that the latter 
had admittedly been paying revenue on 
the land. There is nothing more. The 
plaintiffs cannot get more than what their 
vendors had and they must prove in this case 
by prima facie evidence that the vendors had 
a title against the defendants. The proof 
they have tendered is not, in my opinion, 
sufficient to create a prima facie case 
against the defendant. There is no special 
virtue in the fact that a piece of land 
stands in the name ofa person. Farther, 
the plaintiffs alleged that the defendants 
had been in permissive possession of the 
portion in dispute for the past twenty years 
or so. They are bound, according to the 
rulings above cited, to prove that allegation 
and if they fail in doing so, their -suit 
must fail. There is not a tittle of evidence to 
prove it. I must, therefore, hold that the 
plaintiffs have failed to discharge the onus 
which was on them. 

The appeal is allowed and the suit is 
dismissed with costs throughout, 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
Civit Revision No. 23 or 1917. 
July 30, 1917. 

Present:—Mr, Justice Tudball and 

Mr. Justice Walsh. 
ASHIQ ALI AND OTHERS — PLAINTIF FS— 
APRLIQANTS ° 
versus : 
IMTIAZ BEGAM AND OTHERS— DEFENDANTS 

— OrrosiT& PARTIES, 

Civil Procedure Code (Act V of 1908), s. 115— 
Revjsion—Swit to recover money valued as suit jor 
accounts—Court, whether can fix valuation—Juris. 
diction. 

Plaintiff brought a suit to recover a certain sum 
of money due to him from the defendants and 
calling it a suit for accounts paid Court-fees on the 
yaluation fixed by him. The Court directed him to 
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pay an ad valorem Court-fee on the amount which 
on the face of the aceounts was due to him: 

Held, that ifthe Court came to the conclusion 
that the plaintiff's valuation was deliberately 
fictitious, it could compel the plaintiff to make a 
fresh valuation but that it could not fix a valuation 
itself in place of the plaintiff’s valuation, [p. 892, col. 
2; p. 898, col. 1.] 

Civil Revision from an order of the Sub- 
ordinate Judge, Bareilly. 

Messrs. Igbal Ahmad and Mukhtar Ahmad, 
for the Applicants. 

Mr. Ibn Ahmad, for the Opposite Parties. 

JUDGMENT. 

TupBALL, J.— This application in revision 
has arisen nnder the following circumstances: 
—The plaintiff brought a suit in which 
he alleged that his father and the defend- 
ants joined together in & certain business, 
which business was left in the sole control 
of his father; that his father had in the 
eourse of managing the business used a 
good deal of his own money; that his 
father had died, and on the face of the 
accounts a large sum of money was due 
to him as his father’s heir from the defend- 
ants. He, therefore, sought to recover the 
amount that was due to him. He called 
the suit a suit for accounts; On his own 
showing the accounts were in his own 
hands, the defendants having taken no part 
in the management of the business and his 
father, was the only accounting person in the 
matter. The suit was valued at Rs. 1,500, 
and he put forward accounts on the face 
of which his claim amounted to Rs. 21,000. 
The Court below came to the conclusion 
that this was not really a suit for accounts 
at all but a suit to recover a certain sum 
of money due to the plaintiff from the 
defendants. “16 held that the plaintiff was 
the accounting party and not the defend- 
ants, and it dirested the plaintiff to pay 
an ad valorem fee on the Rs. 21,000 which 
on the face of the acsounts was due to 
him. The.plaintiff has come here on revision, 

Weagree with the Court below that itis 
not a suib for accounts in which the plaint- 
ifia valuation of the suit must be taken 
as correct and in which, if a larger,sum 
is found due than is mentioned in the 
plaint, that sum may be 


jn Court-fees. In our opinion the plaintiff 


is bound to payan at valorem fee on. the; 


maximum whieh he deems to be due to 
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deoreed to fhe. 
plaintiff on his making good the deficiency- 
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him. His valuation of the suit, that is 
Rs. 1,590, is clearly incorrect. An affidavit 
has been filed before us to-day which is 
somewhat vague. In paragraph 4 it is 
said that Rs. 10,000 will he foynd due. 
In paragraph 6 it is said that approximately 
the correct valuation is Rs. 6,000. We 
do not propose to waste any more time 
over the matter. We'direct that the plaint- 
iff shall value his suit at the maximüm 
amount which he deems due to him; that 
he shall pay Court.fee thereon and that 
shall be the maximum amount which can 
possibly be decreed to him. The Court 
below will give the plaintiff a certain 
period of time within which to put in 
the valuation as directed above. 


Warsa, J.—I will add a word or two to 
make olone why we are interfering i in this 
case, because in these ‘revision’ cases it. 
frequently happens that misconception arises 
and the decision in one case is used as a 
precedent for, the decision of another. In 
& recent decision of the Privy Council the 
general interpretation of section 115 of the 
Code of Civil Procedure has been re. -stated, 
and it is quite clear that a mare error of 
law or fact in the decision of a case is 
no ground for interfering in revision. The 
Privy Council makes it clear that even in 
a case under sub-section 3 of illegality or 
material irregularity, it mustbe showa that, 
there is Some irregular exercise of juris- 
diction. “The section is not directed against 
conclusions in which the question of juris- 
diction is not involved,” (says Lord Atkin- 
son): Now in this case the plaintiff put 
what the Court below held to be a fictitious 
value upon a suit, namely, Rs. 1,500. The 
rest of the claim indicated that the plaint- 
| claim might amount to as much as 

21,009. The Court below, holding that 
F Rs. 1,500 valuation was deliberately 
fictitious, ordered the plaintiff to pay Court- 
fees on a valuation of Rs. 21,000. It is 
in respeot of the latter part of that order 
thàt we think we have jurisdiction under 
section 115 to interfere. If the Court 
comes to the conclusion that the plaintiff's 
valuation is deliberately fictitious, it can 
reject thé plaint but’ it cannot fix a valua- 
tion in place of the plaintiff's valuation. 
In this case the Court fixed the-valuation of 
Rs. 21,000, which the plaintiff thad never 
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fixed... In^ that respect the Court did more 
thanit had power to do. It ought to have 
compelled the plaintiff to make a fresh 
valuation and to have refused to entertain the; 
suit if he did -not. 

By taz.Court.—We allow the revision to 
the ‘extent mentioned above and return the 
record to the Court below to carry out the 
order of this Court, The costs of this 
appeal will be paid by the plaintiff tothe de- 
fendant. í 
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Revision partly allowed. 
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PUNJAB CHIEF COURT. 
Civi, MiscgprANEOUS Case No. 278 or 1911. 
April 30, 1914. 
Present:—Mr. Justice Johnstone. 

His Hicuness BRIJ INDAR SINGH 
Oner or THE Fa&ipgOTE STaTa—PLAINTIFE— 
PETITIONER, 
versus 
Lala KANSHI RAM. AND OTHERS — 


DEFENDANTS— RESPONDENTS. 
Civil’ Procedure Code (Act V of 1908), ss. 109, 110, 
, H 1—Appeal to Privy Council—Appellate order of 
single Judge of Chief Couwt--Appeal rejected as time- 
barred—Order, whether made on appeal. 

Anippellate order of a single Judge of the Punjab 

Chief Oourt is appealable to the Privy Council. 
' Section 111 of ‘the: Civil Procédure Code, under 
which:no appeal to the Privy Council is competent 
from. the. order of a single Judge, applies only. to 
orders of a Judge of a High Court established under 
the High Courts Act of 1861. 

An order refusing to admit an appeal on the 
ground of time-bar is an order passed “on appeal” 
within the meaning of section 109 of the Civil Pro- . 
cedure Code, 


Petition for leave to appeal to His Majesty 
‘in Council. 

Mr. Muhammad Shafi, for the Patitioner. 

Bakhshi Tek Chand, for the Respondents. 

JUDGMENT.—This is a petition for leave 
to appeal to the Privy Council under sec- 
tion 109, Civil Procedure Code. On the 
face of it, the application seems to me 
competent by reason of the facts that ques- 
tions of law have been decided that were 
involved in the case, and the, value is well 
over Rs. 10,000. . Two objections, however, 
have been | ‘raised by Mr. Tek ‘Chand on 
behalf of one of the respondents. First, 
that under section 111, Civil Procedure Code, 
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the order ofa Single Judge is not appeal- 
able to the Privy Council. This objection [ 
overrule without calling upon the other side 
to reply. The provision of law E 
whish no appeal to the Privy Council: 
competent from the order of a Single Judgo 
applies only to orders ofa Judge of a High 
Court established under the Aot of 1861, 
Now the Chief Court was not established 
under that Act. 

The second objection taken is that the 
order objected to was not one passed ‘on 
appeal,” but was an order refusing to admit 
an appeal on the ground of time-bar. Mr. 
Tek'Chand refers to clause (a) of section 109; 
It is notat all clear to me that my order 
was not asa matter of fact an order “on 
appeal.” The petition of appeal was before 
me and was argued. No doubt, my order 
precluded decision of the appeal on the 
merits, but nevertheless it seems to me that 
that order was an order “on appeal.” In 
any case clause (c) certainly fully covers the 
matter. I oan perceive no bar to my grant- 
ing the certificate under clause (c). : 

For these reasons I grant to the petitioner 
the usual certificate of leave to appeal to he 
King in Council. 

Leave granted. 





“LOWER BURMA CHIEF COURT, 
^ Crv Revigiox No. 129 or 1916, 
June 18, 1917. 


Present: —Mr. Justice Maung Kin. : 
A. L. ISMAIL SOWDAGAR -—PgGAINTIFE — 
APPLICANT ` 

versus 


EBRAHIM ABDULLA JANOO— 


i DEFENDANT— RESPONDENT, 

Contract Act (IX of 1872), s.'73—Breach of contract 
—Damages, mode of assessment ar Revision- plaint, 
amendment of, whether allowable. 

In the case of a breach by the seller of a nda price 
to sell goods, the buyer is entitled to recover as 
damages the difference between the dontract rate 
and the market rate on the day on which the breach. 
occurs. : 

Ina suit for damages for breach of contract the 
plaintiff cannot be allowed in revision to amend his 
plaift by suing for damages on a proper basis, 

. Mr, Doctor, for the Applicant. 

.Mr..J. B. Das, for the Respondent. 


JUDGMENT.—This is asuitfor Rs. 194-4 


-made up of Rs. 140 damages for breach of 


contract and Rs. 54 balance of the price of 


B04 


INDIAN OASEB. 


[1917 


A. L, ISMAIL SOWDAGAR V. EBRAHIM ABDULLA JANOO. 


gunnies and twine. supplied. On the 12th 
of March 1916 the defendant sold to the 
plaintiff 1,000 bags of boat paddy at the rate 
of Rs. 105 per 100 baskets. The plaintiff says 
that the sale was by sample. The defendant 
denies this and says that it was of stock 
seen and approved. The plaintiff says he 
refused to take delivery as the paddy sup- 
plied was not according to sample and 
says that the subsequent buyer had to buy. 
similar paddy at the rate of Rs. 109 per 
100 baskets,. and sues for the difference 
between that and tbe contract rate, Rs. 105. 
The defendant says with regard to the 
damages claimed that they have not been 
assessed on a proper basis and that plaintiff 
was not entitled to the same. . 

The parties went to trial without any 
amendment of the plaint as to the damages 
claimed and the lower Court framed an 
issue on this to this effect, what damages has 
plaintiff suffered and is properly entitled to ?] 

The lower Courthas found that the sale 
was by sample and that the paddy supplied 
was not up to sample. With these findings 
of fact I cannot interfere. 

. It was contended before me that the 
damages were not assessed on a proper basis 
and that. the suit must be dismissed. 


In order to decide the point it is necessary 
to go into the history of the oase. On 
the 12th March the sale took place, The 
plaintiff resold the paddy to Hajee Tar 
Mahomed Tayub onthe same day at Rs. 107 
per 100 baskets. The next day Hajee Tar 
sent gunnies and twine to the defendant 
for bagging the paddy. ‘Then according 
to Hajee Tar’s evidence he sent his man 
to measure the paddy on the 13th or 14th 
March. After about 200 bags had beer 
measured the man found the paddy bad. 
Hajee Tar went and saw the paddy him. 
sdlf and found a lot of sand in it and 
he refused to take delivery. From this 
the date af the breach on the part of tbe 
defendant would appear to be on the 13th 
or 14th March, more likely on the 14th, 
for on the 15th the defendant, : through 
his Advocates, wrote to the plaintiff calling 


upon him to pay for and take delivery of . 


th oods, . The plaintiff replied on the 
16th bir for a survey. On the 18th the 
defendant's Advocates by letter refused to 
lave the proposed survey, on the ground 


that the sale was not by sample but of 
stock seen and approved -and they also: 
stated in their letter that their client had 
on the 16th presented his bill to the plaintiff 
and that he had refased to pay, the same. 
Then the plaintiff engaged Advocates and 
certain letters passed between the plaintiff’s 
Advocate and the defendant’s, but these 
letters are not material regarding the point 
under consideration. Next we come to the. 
correspondence between Hajee Tar and the. 
plaintiff. Oa the 16th. Hajee Tar wrote 
to the plaintiff asking him to supply on that 
date the 1000 bags he had agreed to sell 
and intimating that otherwise the writer 
would buy in the open market at plaintiff's 
risk. On the 17th a similar request was 
again made without any change. Tho bill 
on the record dated the 20th shows that 
Hajee Tar bought paddy at the rate of Rs. 109 
per 100 baskets. 

It is common ground that the market 
was a rising market from the date of the 
contract sued on. The breach was on the 
14th. Presumably the plaintiff sues for the 
difference between the contract rate and 
the market rate of the 20th, Is he 
entitled to do so? Or must he base his 
damages .on the market rate of the 14th ? 
Mr. Das contended on behalf of the plaintiff, 
that on the 16th he had proposed a survey and 
the reply refusing it did not come till the 18th 
and until he got that reply he would not be 
justified in buying similar goods. Mr. Doctor 
replies by contending that the Survey would 
only have shown: whether the breach was 
justified or not and had nothing to do 
with the question on what basis the damages 
should be assessed, and that what the plaiutiff 
was entitled to was the difference between 
the market rate of the 14th and the con- 
tract rate. In my judgment Mr. Dostor is 
right. See Mahomed Bhoy Nansee v. Banjamin 
Meyer (1). Mr. Das also contends that if he 
is not entitled to base the claim on the 
market of the 20th, he is entitled to base 
it on the market of the 16th, when the 
rate was Rs, 109. He gets this from 
Megyi’s evidence but that witness says at 
first that the market on that day was Rs. 107 
or Rs. 108 and then under cross-examination 
says it was Rs. 109 and adds that it depend: 
edupon the quality of the paddy. So that: 


(1) 3 L. B. R. 12, 
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there is no adequate evidence to show that 
the market rate on the 16th was Rs. 109. 
Moreover, that does not seem to me to be the 
basis of the claim, for if it was, the plaintiff 
would hswé tendered evidence to establish 
it. Then I am referred to the plaintiffs 
Advooate’s letter of the 18th in which the 
elaim for loss made was for Hs. 175. If, 
the rate was Rs. 109 the plaintiff's claim 
Should be for less than Rs. 175. The 
letter does not show on what the claim 
was based. I do not, therefore, think that 
it affords any assistance at all. The plaint 
does not state on which day Rs. 109 was 
the market rate. The only evidence indi- 
cating the day is that afforded by Hajee 
Tar’s letters of the 16th and 17th and the 
bill of the 20th. The plaintiff seems to 
be ataloss to say what the basis of his 
claim for damages is. Furthermore, the 
dates 16th, 17th and 20th are not the dates 
on which the damages could be based. 

. Following Mahomed Ebrahim Moola v, Bag- 
wan Mathuradas % Co. (2) I bold that it is 
now too late to allow the plaintiff to amend 
his plaintby suing for damages on a proper 
basis. 

The claim for damages will be dismissed 
with costs on the amount claimed but as 
the breach was on the part of the defendant 
there will be a decree for Rs. 54, balance 
of the value of gunnies and twine supplied 
by the plaintiff with costs on that amount. 
The decree of the lower Court is varied 
accordingly, 

Revision accepted in part, 

(2) Special First Civil Appeal No. 72 of 1916. 





ALLAHABAD HIGH COURT. 
Crviu Revision No. 16 or 1917. 
July 2, 1917. 
Present:—Mr. Justice Piggott. 
GOBIND RAM-—PLAINTIFF—A PPLIOANT 
versus 
RAM CHANDER-—DEFENDANT— 
Opposite Party. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Suit on pro-note and sale-decd—Subsequent 
suit for breach of covenant of indemnity in sale-deed, 
maintainability of. 

Plaintiff claimed certain money on the basis.of a 
pro-note executed in favour of the defendant, and a 
sale-deed by which the defendant had transferred 
his rights under the pro-note tothe plaintiff. The 
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gaib having failed, the plaintiff sued the defendant ` 
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upon a covenant of indemnity forming part of the 
conveyance executed by the defendant in his 
favour: : 

Held, that in the subsequent suit the plaintiff was 
not suing the defendant under the title which was 
the basis of the previous suit and that the subse- 
quent suit was not, therefore, barred by the provi- 
sions of section 11 of the Civil Procedure Code. 


Civil revision from the order of the Munsif, 
exercising the powers of a Judge, Small Cause 
Court, Dehra Dun, dated the 20th July 1916, 

Mr. Gulzari Lal, for the Applicant. 

Mr. P. L. Banerji, for the Opposite Party, 

JUDGMENT,.—This is an application in 
revision against an order of a Court of Small 
Causes by which a certain suit brought 
by the plaintiff was dismissed with costs, 
upon the single finding that it was barred 
by the rule of res judicata by reason of 
the result of a previous suit in which the 
same parties had been concerned. I have 
examined the record and I am satisfied that 
the plaintiff in the former suit was not 
litigating under the same title as in the 
present suit. In the former suit he claimed 
certain money:on the basis of a pro-note exe- 
‘outed by one Muhammed Ali Khan in 
favour of the defendant Ram Chander, 
plus a sale-deed by which Ram Chander 
had transferred his rights under the pro- 
note to the present plaintiff. That suit 
having failed, the plaintiff is now suing 
upon a covenant of indemnity forming part 
of the conveyance executed by Ram Chander 
in his favour, according to which Ram 
Chander is bound to indemnify him in 
the event of any suit brought by him 
against Muhammad Ali Khan failing. In 
the alternative, the plaintiff may be re- 
garded as claiming from Ram Chander 
whatever money the Court may find to 
have actually passed from the plaintiff to Ram 
Chander at the time of the conveyance in 
favour of the former as money paid on 
a consideration which has failed. The suit 
is one to which Ram Chander may have a 
good defence, but it shovld be tried on 
the merits, as it is not barred by the 
provisions of section 11 of the Code of 
Civil Procedure. 1 set aside the ‘decree 
of the Court below and remand the case 
to that Court with directions to.restore it 
to its file of pending cases and dispose of 
it according to law. Costs here and hither. 
to will abide the event. : 

Case remanded, 


886 
GAJADHAR t; BBIMAN. 


ALLAHABAD HIGH COURT. 
Sevons CIVIL APPEAL No. 1620 or 
., 1915. . , . 
`. April 25, 1917. 
Present: Z Justice Sir: George 
Knox, Km. ` ` 

GAJADHAR AND ANOTHER— PLAINTIFFS — 

‘ APPELLANTS 
versus 
BHIMAN-—DZEFENDANT— RESPONDENT, 

Landlord and tenant— Agricultural holding— Land 
appurtenant to holding, what is—User of banjar land 
by tenant, effect of-—License— Adverse possession by 
tenant against landlord—Proof. 

What isan appurtenance to a holding of an agri- 
cultural tenant must be decided according to the 
circumstances of each case. [p. 897, col. 1.] 

The right of user of a tenant of a piece of land 
in the mahal by building a hut and tying cattle 
thereon, unless he has acquired a right adverse to 
the zemindar as owner by prescription, amounts 
‘only to a use as licensee of the zemindar, and the 
license can be revoked by the zemindar unless the 
work is of a permanent character on which the 
tenant hasexpended money. [p. 896, col. 2.] 

It would require very strong proof to hold that 
-oceupation of banjar land by a tenant in the shape 
of stacking cow-dung, erecting a kacha hut and the 
like amounts to adverse possession by the tenant 
against his landlord. [p. 897, col. 3.] 

~- Framji Cursetji v. Goculdas Madhowji, 16 B. 338; 8 
Ind. Deo. (x. s.) 708, relied upon. 

- Second appeal against the decision of the 
‘Subordinate Judge, Muttra, dated. ihe 7th 
August 1915. 

Mr. Narain Prasad Asthana, for the Appel- 
‘Jants. 

Mr. Baleshri Frasad, for ihe Respondents. 

JUDGMENT.—The plaintiffs now appel- 
-lants are the zemindars of the mahal in 
.which the land in dispute is situate. The 
defendant is alleged to te a tenant of 
the plaintiffs, and this was admitted by the 
defendant in his written statement. We 
.have; therefore, an ordinary case of a land- 
lord and tenant todeal with. The landlords 
‘dilege that years ago thé defendant entered 
upon the, land in dispute and built a kacha 
sooth thereon. The landlords have brought 
this suit for the ejectment of the tenant 
from this piece of land. The defendant’s 
reply was that ‘the land in dispute is the 
got of the defendant, that he has been 
‘in adverse proprietary possession fot a 
-long time past, that his cattle are tied there, 

that the landlords have never been in 
-possession daring the period of limitation 
and that the suit is, therefore, time-barred. 
Tke- -Court of first instance dismissed the 
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suit. The landlord went in appeal and 
the learned Subordinate Judge dismissed the 
appeal, holding that the possession of: the 
tenant, on the authority of Nazir Husan v. 
Shibba (1) must be either regarded’as ad verse 
to the plaintiff and in that case the suit was 
barred by limitation, or that the defend- 
„ant was entitled to hold the plot in question 
as an appurtenance to his holding so long 
as his tenancy subsists. The” zemindars 
have come here in second appeal and 
contend that the view taken: by the lower 
Appellate Court that the land in dispute 
has become an appurtenance to the defend- 
ant’s holding as an error, that the defend- 
ant cannot acquire adverse title to the 
land in dispute because the user of tbe 
land, so far as proved: in the present case, 
does not constitute adverse possession and 
that acquisition of no title by prescription 
to the land in dispute has been proved. 

The appellant cited in support of kis 
contention the case of Framji Cursed v. 
Gocualdas Madhowjt (2) and also the case 
of the Land Mortgage Bank of India v. Moti 
(3). In this last case this Court held 
that tenants in a mahal, who pleaded: that 
they have a right to use certain ' waste 
‘land as a threshing floor and for stacking 
cow-dung, cannot resist a suit by the zemin- 
‘dar to have his right declared to build a 
house on that land. Both the - learned 
‘Judges who decided that case were Judges 
of great experience in all questions relating 
to land tenure in this Provinoe and they 
clearly held in that case that unless the 
right adverse to 
the plaintiff as owners by prescription, their 
right of use only amounted to an use as 
licensees of the plaintiff, and that the 
license could be revoked by the zemindar, 
unless the work was of a permanent 
character on which the defendants had 
expended money. The learned Chief Justice, 
Sir Charles Sargent, in the Bombay case 
together with his colleague makes some 
very pertinent comments upon the user of 
land left by a land-holder unoccupied and 
used by a person asserting adverse pos- 
session. Temporary ‘user of the sort, the 


(1), 1 A. L. J. 479; 27,4. 81; A; W, N. (1904) 165,. 


_ (2) 16 B; 338; 8 Ind. Deo, (x; 8.) 703, : 
(8) 8 A. 69; A. W. N. ui 3; 4 Ind; Dec: (x, 5 
1072. 
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learned .Judges say, would: not necessarily 
mean and be understood to niean a claim 
of ownership to the land, and add that 
these remarks apply with even gredter force 
to such*asts of user as throwing rubbish 
.on the land, placing thereon pieces of 
furniture, scaffolding, building materials, 
eto. Such acts were done everyday -in 
every part of Bombay without any claim 
to ownership being thereby intended. I 
am prepared to say the same about -user 
of banjar land in villages in this part of 
India. It would require very strong proof 
for me to hold that occupation of banjar 
land by a tenant, in the shape of stacking 
'eow:dung, erecting a kacha hut &nd the 
like, amounted to adverse possession by a 
tenant as against a landlord. The learned 
"Vakil for the respondent cited on behalf 
of bis client the case of Nasir-ul-Zaman 
Khan v. Azimullah (4) and drew my parti- 
cular attention to the remarks of the 
learned Judge in that case, thatthe mere 
fact that the thatch of a house had to be 
renewed from time to time would not make 
the construction a work of a temporary 


character. But on reading that judgment 
‘earefully I have come to the conclusion 
that the headnote has gone far beyond 


what the learned Judge intended to lay 
down in that onse. He contended. that 
this ruling has been followed in Dubri Lat 
y. Dholu Rat (5). But that case differs 
from the present, inasmuch as it was found 
that the building in question had been as 
a matter of fact found to be an appur- 
tenance to a holding. There is no such 
finding in the present case. There was 
also cited before me the case of Net Ram 
v. Tej Ram (6). The learned Judge in 
that caso came to tbe conclusion that a 
certain land used by an ex-proprietary 
tenant must be held to be an appurtenance 
to his holding; bot he pointed out, and 
I fully agree with bim, that what is an 
appurtenance to a holding of an agricultural 
tenant must be decided. according to the 
gircumstances of each case. That was 
a casé in. which the ex-proprietary tenant 
had a large aren” of; land to cultivate and 


E : D 


8 A. D. 765; A. W 
. (6) 8 A. D. J. 619; A. W. N. (1906) 243, 
~ (0) 2 Cas. 280; 11A. b. J, 446. 
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réquired & number of bullooks and other 
aceessories. for his cultivation. He was 
allowed by the zemindar to use a plot of 
‘land for tying up : cattle and stacking 
manure. The land in dispute in the pre- 
‘sent case is "2 of an acre, and it was not 
even alleged, still less proved, that this 
infinitesimal, so to speak, portion of land was 
required for tying up bullocks or for other 
agricultural purposes by the respondent, I 
hold that the plea of adverse possession 
under the present case was quite out of 
the question and that’ circumstances have 
‘not been made out from which I can hold 
that the land in dispute was an appur- 
tenance to an agricultural holding of the 
tenant." The appeal is allowed. The plaint- 
ifs suit is decreed with costs throughout. 
Two months are allowed to’ the defendant 
within ‘which to remove the materials of 
the kacha hut; if not removed within that 
time they will be removed by the Court at 
the expense of the defendant, 
Appeal allowed. 


d MADRAS HIGH COURT. 
APPRAL AGAINST APPELLATE ORDER No. 38 
or 1916 
AND . 
Civiu Beyrsion Petition No. 276 or 1916. © 
X August 10, 1917. 
Present;—Mr. Justice Abdur Rahim and 
Mr. Justice Bakewell. 
VADLAMANY VENKATESAM (DECEASED) 
AND ANOTHER—1sT COUNTER-PETITIONER AND 
gis LeGat REPRESENTATIVE PstiTionsRrs—. 
; APPELLANTS 
versus 
' MANGIPUDI VISWANADHAM 
AND ANOTHER—PSTITIONER AND DEFENDANT— 


RESPONDENTS. 

Civit Procedure Code (Act V.of 1908), s. 73—Rate- 
able distribution of assets—Decree against judgment- 
debtor as representative of his father — Priority. 

The only questions for consideration under section 
78, Civil Procedure Code, are whether the decrees” 
in respéct of whioh: ratéable’ distribution is sought 
are against the same jadgment-debtor and whether 
the applications for rateable distribution were pre. 
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sehted before the assets were received by the 
Court. 

A decree-holder, therefore, holding a decroe against 
the assets of the judgment- debtor's father in the 
hands of the judgmeut-debtor cannot, in respect of 
the amount of his decree, claim priority over another 


decree-holder holding a decree againstthe judgment- 
debtor personally. 


Appeal against and petition under section 
115 of Act V of 1908 praying the High 
Court to revise the decree of the District 
Court of Vizagapatam, in Appeal Suit No. 
83 of 1915, preferred against the order of the 
Court of the District Munsif of Vizayanaga- 
ram, in Execution Petition No. 2225 of 1914, 
in Original Suit No. 563 of 1911. 

. Mr. B. Narasimha Rao, for the Appellants. 

‘Mr, P. Narayanamurihi, for the Respond- 
ents. 
`. JUDGMENT.—The appellant had a deoree 
against the 2nd respondent for money and 
the lst respondent had also a decree 
against the 2nd respondent for money as 
legal representative of his father, and ‘the 
amount payable under the decree was 
out ‘of the assets of the 2nd respondent’s 
deceased father in the hands of the 2nd re- 
‘spondent, The lst respondent attached the 
property in 1918 and the appellant attached 
ib in 1914. The property was sold in exe- 

-cution of the appellant’s decree in 1914 
and the money was brought into Court. 

Then both. of them applied for payment 

of the money in satisfaction of their decrees, 

There can be no doubt that section 73 of 

the Code of Civil Procedure applies to this 

ense, as the lst respondent’s application for. 

execution had been made before the assets 

were received by the Court. The learned 

Vakil for the lst respondent supporting the 

‘order of the lower Court contends that his 
client is entitled to priority in respect of 

the amount of his decree, inasmuch as his 

decree was against the 2nd respondent as 

legal representative of his father and only 

to the extent of the assets of the deceased 

in his hands. The only question for con- 

sideration under section 73 is whether the 

: wo decrees are against the same judgment- 
debtor, and that point is settled by this 

Court in the decision reported as Kaliappan 

Servaikaran v. Varadarajulu (1) and Sri- 

mivasaiengar v. Kanthimathi Ammal (2). 

(1) 3 Ind, Cas, 737; 33 M. 75; 19 M. L, J. 651; 6 M^ 


L. T. 199. 
(2) 5 Ind. Cas, 917; 33 M, 465; 7 M. L, T, 137. 
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The latter decision, though it was a judgment 
of a single Judge, has been confirmed in 
Letters Patent Appeal. The petition of the 
Ist respondent was put in under. sgotion 73 
and all that he can claim is what that section 
allows him: He would have no lotus standi 
in these proceedings unless he wanted to 
avail himself of the provisions of this sec- 
tion. The learned Vakil for the lst respond- 
ent, however, contends that under the Hindu 
Law, his client being a decree-holder with 
respect to the assets of the deceased, the 
property of the deceased in the hands of the 
2nd respondent must, first of all, be applied 
in payment of the creditors of the deceased 
and it is only the balance that is available 
to the creditors of his heir. It is unnecessary 
for us to deal with that general question. 
We are only conserned with an application 
under section 73 of the Code of Civil Pro- 
cedure, and under that section the lst re- 
spondent is not entitled to anything more than 
a rateable share of the moneyin Court. The 
decrees of both the lower Courts will be 
modified and the money in Court will be 
divided between the appellant and the lst 
respondent in proportion to their decrees. 
Each party will bear the costs of this appeal. 
Appeal allowed; Decree modified, 
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ALLAHABAD HIGH COURT. 
SECOND Orvi, APPEAL No. 335 or 19106. 
June 18, 1917. 
Preseni;—Mr, Justice Walsh. 
HOTI LAL—-DEFENDANT—AÀ PPELLANT 


versus 
CHUTTAN LAL—PraINTIFF—HRESPONDBRT, 

Agra Tenancy Act (II of 1901), s. 95—Suié for 
declaration and arrears of vent, whether can be 
combined, 

A landlord can sue a venant, who has been in occu- 
pation of land without an agreement and without 
a decree of Court fixing the rent onder the Tenancy 
Act, in one suit for the determination of the 
amount of rent payable and also for the arrears of 
rent payable for the period during which the tenánt 
has been occupying the lend without paying 
anything.[p. 899, col, 2.] ` 
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Appeal against the decision of the Sesond 
‘Additional Judge, Aligarh, dated the 25th 
November 1915, 

Dr. S. N. Sen, for the Appellant. 

Mr. P. TL, Banerji, for the Respondent. 

JUDGMENT.— The main question in this 
appeal really is whether a landlord suing a 
tenant, who has been in occupation of his 
land without an agreement and without a 
deoree of the Court fixing the rent under 
the Tenancy Act, can sue him in one 
-+guit for the determination of the amount 
and also for the arrears of rent payable 
for the period during which the tenant has 
_ been occupying it without paying anything. 


A number of anthorities have been cited, 
by some of which at any rate I am not 
bound, showing that after the tenancy has 
been determined, the landlord cannot recover 
the arrears of rent unless he has during the 
tenansy eitber an agreement fixing the amount 
of the rent or has obtained a decree of the 
proper Court fixing such amount. In each 
of those cases the suit for arrears of rent 
was: brought after the ejectment and was, 
therefore, irrelevant to the present discus- 
sion. 

It is admitted, and indeed cannot be 
denied, that the plaintiff in this case, the 
tenancy being still in existence, could have 
sued fora declaration under section 95, and 
have brought his suit for that declaration 
„in the Court in which this suit was com- 
menced. It is also admitted, and could not 
be denied, that had he done so and obtained 
a declaration determining the amount of the 
'rent, he could then have brought another 
suit also in the Court in which this snit 
‘was brought for the arrears of rent. In 
substance the plaintiff has in this suit com- 
bined those two claims. One of the conten- 
tions on behalf of the appellant is that he 
has no right to do that, but that he is bound 
to take what is graphically described as a 
preliminary “canter” in the same Court over 
tke same course against the same tenant with 
precisely the same subject-matter and to 


obtain a separate decree. Had there 
been any authority indicating that that 
was the correct view of the law, I should 


‘have referred this matter to a Full Bench. 
There being no authority I decline to hold 
anything so entirely, to my mind, contrary to 
equity, justice and commonsense. If seems 
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to me not only that he ought to be allowed 
to combine two such claims in one suit but 
that he ought to be compelled, if possible, 
to do so, and be penalised as regards costs if 
he brought two suits for what in substance 
is the same subject-matter. If there wera 
no other considerations, the prevailing one 
is that it is in the public interest that there 
should be a determination of litigation, viz., 
that the subject-matter in dispute between 
the parties should be brought to a head and 
finally determined once and forall. I think 
in snbstance that is what the plaintiff sued 
for in this case, although the plaint is not 
artistically framed. In paragraph 9 he 
alleged that the defendant was liable to pay 
a rent. In paragraph 7 he alleged it is 
true that the rent had been determined and 
assessed by the arbitrator at Rs. 105 and he 
asked merely for payment upon that footing. 
I think that was only one way of stating 
that his case was that the rent ought to be 
Rs, 105, that Rs. 105 was a fair rental 
value and he asked the Court to determine 
that amount of rent in his favonr. If 
amendment were necessary, I am prepared 
to allow such amendment as is required to 
make the plaint in form comply with what 
I think, the plaintiff clearly claims in sub- 
stance. I think there is no substance in 
the appeal as there are no merits in the 
defendant's case. 


Unfortunately, the matter has become 
complicated by various side issues which 
have been raised both here and in the Courts 
below, and I will, therefore, proceed to deal 
with what, I think, are merely subsidiary 
points. Firstly, it was said that the defend- 
ant had become an occupancy tenant. There 
is no finding of fact on this point. I think 
it is rot relevant. It will be time enough 
to consider that when he is sued for eject- 
ment. Secondly, ib was said that the lower 
Appellate Court had fixed this rent under 
That’ of 
course is a mistake, Section 34 of the 
Tenancy Act does not apply and the respond- 
ent's, Counsel candidly admits that this 
ease 1s not based upon that section, It is 
quite clear, however, that the lower 
Appellate Court went the right way to 
assess the rent that was properly payable 
to the plaintiff; and it would appear from 
the judgment of the learned Judge that 
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section 34 was treated by both parties in 
the lower Appellate Court. as the relevant 
section. The attitude adopted by the de- 
fendant’s representative in the lower Court 
appears to have been that tbe only question 
was one of fact, namely, what was the 
correct amount to be fixed. I think, there- 
fore, that the conduct of his representa- 
tive is fatal to the appellant's case. I wish 
to repeat what I have said over and over 
again that the parties are bound by the 
eonduet of their Counsel in Court and if a 
*party’s Advocate chooses to allow the lower 
Appellate Court to fix the rent in dispute 
by the application of a section which is not 
applicable and the rent is fixed, then the 
decision is one on a question‘ of faot. I 
am of opinion that the party cannot turn 
round in this Court and raise a totally 
different aspect- of the question. 
* % * * * 
* * * * 


Since the delivery of the above my atter- 
tion bas been drawn by the appellant’s 
Counsel to a case reported as Ram Charan 
Lal v. Karim-un-nissa Bibi'(1), where it is 
said that it was never intended that the 
Court was to fix the amount of rent in pro- 
ceedings under section 95 of the Agra Ten- 
ancy Act of 1901. But that it was only 
intended that the Court under that section 
should ascertain what rent was in fact pay- 
able. It was in consequence of the appel- 
Jant’s contention that section 95 was the 
section under which the plaintiff should 
have had his preliminary canter, that L re- 
forred to it and suggested that possibly an 
amendment was necessary of the plaint. 
That view appears by this decision which 
ia binding upon.me to be erroneous, so that 
no declaration under section 95 and no 
amendment of the plaint would appear to 
be necessary. In the case which I have re- 
ferred to above [ Ram Oharan Lal v. Karim-un- 
nissa Bibi (1)] decided by this Coart, it is 
quite clear that the rent must be paid after 
it bas been fixed either by agreemert be- 
tween the parties or through the Court—that 
I understand to mean the Revenue Odurt— 
and l edhere to my previous view that 
there is nothing in law to prevent the 
plaintiff during thetenancy, who is claim- 
ing the rent which ought to be fixed and 


p (1) 26 Ind. Cas. 121; 87 A. 12; 12 A. L. J, 1191. 
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is claiming the arrears of rent for the year 
the tenancy is in existence, from making 
both those claims in one suit in the proper 
Court, namely, the Revenue Court. In fast, 
I think, he ought to do it in ong suit and 
not in two if he can. lf it is not a claim 


‘which can be properly made in the Revenue 


Court at all that consideraticn would not 
affect the decision cf this Court, because in 
any event an appeal would lie either from 
a Civil Court or from the Revenue Court as 
in this case to the District Judge, and, 
therefore, the decree of the District Judge 
in this ease, which, I think, declares the 
proper rent payable and orders all arrears 
to be paid, seems to me perfectly valid in 
law. ; 

The appeal is dismissed with costs includ- 
ing in this Court fees on the, higher scale. 

Appeal dismissed. 


— — || 


LOWER BURMA CHIEF COURT. 
First Civit AppgALn No. 94 or 1915. 
June 11, 1917. 

Present: — Mr. Ormond, Offg. Chief Judge, and 
Mr. Justice Parlett. 

Tus BANK or BENGAL — DEFENDANT— 

APPELLANT : 
versus f 
S. N.. SEN AND ANOTBER—TLAINTIFF;— | 
RESPONDENTS. 

Contract Act (IX of 1872', ss. 129, 180, 131— Surety 
— Continuous guarantee, whether terminated by death 
of surety. 

One-G. deposited certain securities with the defend- 
ant Bank as security for the faithful performance 
by his son F. of the duties of khazanchi to the Bank. 
Es employment could be terminated by three 
months’ notice on either side, and the guarantee 
was to continue so long as E. was employed by the 
Bank: 7 

Held, that the guarantee could not be deter- 
mined by G.'s death. ip. 902, col. 2.] 

{Case-law discussed.) 


Mr. Giles, for tbe Appellart. ' 

Mr. McDonnell—for Respondent No. 1. 

JUDGMENT.—The plaintiffs sned for 
the return of securities worth Rs. 75,000 
which were deposited with the defendant 
Bank by Gnanamuthn Stephen as security 
for the faithful performance by his son 
Edward Stephen of the duties of khazanchi 
to the Bank. The Bank claim to retain 
this deposit, owing to the fraudulent conduct 
of Edward until Edward's liabilities to the 
.Bànk are paid off, TP 
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Edward was appointed khazanchi in Janu- 
ary 1903 upon a salary and his employ- 
ment could be terminated by three months’ 
notice upon either side. On lst December 
1907, Efward with his brother Andrew 
was taken into partnership by their 
father Gnanamuthu in his money-lending 
business, which was carried on in the name 
of G. Stephen and Sons. Gnanamuthu died 
on 27th January 1908, leaving a Will in 
which he directed his executors (one of 
whom was his son Edward) to free his 
estate from the guarantee. Edward and 
Andrew carried on ,the money-lending 
business until lst September 
Andrew retired; and from that date Ed- 
ward carried it on alone as G. Stephen and 
Sons. On 18th June 1908 Edward by 
giving the Bank three months’ notice resigned 
his post as khazanchi and on 13th March 
1910 was adjudicated an insolvent. The 
firm of G. Stephen and Sons.had a cash 
credit account with the Bank and was 
allowed to draw upon that account so long 
as the securities deposited by the firm 
against the account exceeded in value the 
debt balance by 25 percent. The securities 
so deposited consisted of mortgages and 
‘promissory notes endorsed by the firm to 
the Bank. Between lst September 1908 
and the lst June 1909, when Edward was 
khazanchi of the Bank and sole proprietor 
of the firm of G. Stephen and Sons, Edward 
without the Bank's knowledge collected 
payment on severalof the promissory notes 
which had been endorsed by the firm to 
the Bank and which formed part of the 
security for the firm’s overdraft Such 
payments amounted to Rs. 1,45,000 and 
were paid into the Bank by Edward to 
the credit of the cash credit account. The 
Bank continued to advance moneys to 
Edward, valuing the securities from time 
to time as if these promissory notes, 
which had been paid off, were still good and 
"uupaid, : 

On 8th June 1908 a promissory note pur- 
‘porting to be for Rs. 50,000 was deposited 
"with the Bank by Edward (when he was acting 
as: khazanchi) as asecurity worth Rs. 50,000 
"whereas Rs. 20,000,of the Rs. 50,000 had 
then been paid.off. But it is unnecessary 
for the. purposes of this appeal to con- 
-gider whether Gnanamnuthu's guarantee eoyered 


1908 when. 


.even though 
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this fraudulent misrepresentation on the 
part of Edward, inasmuch as the above 


‘payments received by Edward ‘exceed the 


amount of the guarantee and that being 
so, for reasons hereafter stated, the security 
deposited by Gnanamuthu cannot be recovered 
in the present suit. The plaintiffs are 
the Official Receiver in insolvency of Ed- 
ward’s estate, who is also the Receiver in 
the dissolved partnership of Edward’ and 
Andrew, and an executor of Gnanamuthu’s 
Will. 

The plaintiffs’ case is thatthe Bank has. 
no right to retain the securities deposited 
by Gnanamuthu for the following reasons :— 
(1) the guarantee given by Gnanamuthu 
was a "continuing guarantee” under sections 
129 and 131 of the Indian Contract Act 
which terminated at his death, ze, before 
the fraud was perpetrated, (2) the frand 
was perpetrated by Edward in his private 
capacity as a creditor of the Bank, whereas 
the guarantee is limited to Edward’s conduct 
as khazanchi and (3) the Bank have neither 
suffered nor proved any loss. x 

The learned Judge on the Original Side 
gave the plaintiffs a decree. He was of 
opinicn that the Bank was not deprived of 
their security, inasmuch as they could have 
sued on the promissory notes and could have 
recovered from the makers the amounts 
wrongly paid by them to Edward; that Ed. 
ward defrauded his d&btors (the makers of 
the promissory notes) but did not defraud 
the Bank; and that the loss was due to 
the subsequent continuation of the basi- 
ness and to the depreciation in the value 
of the securities. 

The first questionis: wasthe guarantee 
revoked by tke death or notice of the death 
of Gnanamuthu ? Sections 129, 180 and 131 
of the Indian Contract Act show that a 
guarantee which extends to a  'geries of 
transactions’ may at any time be revoked 
by the surety as to “future trahsactions”, 
there may be an express 
undertaking by the surety to the contrary 
[Illustration (a) to section 130, whith is 
app@ently the case of Offord v. Davies (1)] 
and that it is revoked by the death of 
the surety, unless there is a contract to 


(1) '(1862) 12 C. B. (x. s.) 748; 31 L. J. C. P. 819; 6 
L. T. 579; 9 Jur. (N. s.) 22; 10 W. R. 768; 142 E, R, 
1236; 133 R, R. 491. . 
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thé contrary: Illustration (a) to section 129 
is given as an instance of such a contract 
and isas follows: “A, in consideration that B 
will: employ Cin collecting the rents of 
B’s zemindari, promises B to be responsible, 
to the amount of Rs, 5,000, for the due 
collection and payment by C of those rents.” 

` It is contended for the plaintiffs that 
this illustration covers the presenf case 
and ‘is. a similar case to that of Balfour v. 
Orace (2) and inasmuch as in that oase 
it was decided that a guarantee for the 
faithful discharge of his duties by a land 
agent and collector of rents was not de- 
termined by the death of the surety, the 
Indian Law is different to the English Law, 
The usual instances of a guarantee which 
is determined by the death of the surety 
are cases of a guarantee in respect of a 
banking account or the supply of goods on 
eredit, The reasons why such a contract 
is determined by the death of the surety 
are discussed in Lloyd’s v. Harper (3). They 
are based on the fact that it is not one 
indivisible transaction that is. guaranteed 
but a series of transactions between the 
person guaranteed and the person to whom 
the guarantee is given, each of which is 
supported by a separate consideration; and, 
therefore, the guarantee is one which 
sould be determined by the surety forth- 
with at any time upon notice as to future 
transactions. And these are precisely the 
attributes enunciated in sections 129 and 
130 of the Indian Contract Act as belong- 
ing to a guarantee which is determined 
by the death of the surety. The employ- 
ment of C by B (in illustration (a). to section 
129) must be, not one indivisible employ- 
ment, but a series of periodical or piecemeal 
employments each of which is based upon 
a separate consideration, e. g., the collection 
of certain rents upon commission. The case 
of Messrs. James Lyall and Oo. v. Amorabutty 
Dossee (4) “was cited for the plaintiffs, a case of 
a guarantee against defalcations by a gomashta, 
and although the surety bond contained 
the ‘words, “I shall not be exonerated 
from this security bond so long a$ the 
gomashta remains in his appointment,” it 

(2) (1902) 1 Ch. 733; 71 L. J. Ch. 358; 86 L. T. 144; 
18 T. L. R. 321. 

(3) (1881) 16 Ch. D. 290 at pp. 314, 318, 318; 50 L. 
J. Ch. 140; 43 L. T. 481; 29 W. R. 462. 

(4) 20 W. B. 12. 
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was held that from the nature of the 
employment it must be taken that the 
parties intended the guarantee should not 
continu’ after the death of the sqrety. 
Neither under English Law nor under 
the Indian Contract Act would the guar- 
antee in the present case be determined 
by the death of the surety. Moreover the 
employment could not be lawfully determined 
by the Bank (unless for just cause) except 
upon three months’ notice: it stands to reason, 
therefore, that the surety could not deter- 
mine the guarantee forthwith at any time. 
And the guarantee was to continue so long 


‘as Edward was employed by the Bauk ‘as 


khazanchi; there was, therefore, a contract that 
the guarantee should not determine upon the 
death of the surety. ^ 

The fact that Gnanamuthu in his Will 
directed his exeoutors to free the estate 
from the guarantee and that his Will 
was deposited with the Bank, does not 
affect the case: because Gnanamuthu had 
no power to revoke the guarantee and 
notice of the Will is not notice of its 
contents. 


The next questionis: is the fraud covered 
by the guarantee? Under Exhibits A and B, 
Gnanamuthu guaranteed to thé extent of 
Rs. 75,000 the faithful performance by his son 
Edward of the ordinary duties, liabilities and 
responsibilities of a Kkhazanchz of the Bank, 
which are expressly stated to include, inter 
alia: (a) the duty of ascertaining as far as 
possible the identity, credit, solvency and 
circumstances of all persons, being Asiatic 
residents in India or Burma, who should have 
dealings of any kind with the Bank through 
the agency of the khazanche in the course 
of his employment as khazanchi, (b) 
the responsibility for the correctness and 
genuineness of all securities which he 
should at any time during his employ- 
ment as khazanchi deal with as correct and 
genuine and (c) the responsibility for the safe 
custody of all securities. `. . 


The guarantee is limited to  Edward's 
acts'as khazancht. He was both the kkazanchi 
and a customer of the Bank. If he had 
knowingly or carelessly permitted another 
customer to perpetrate this fraud upon the 
Bank, he would have been liable as khazanchz 
to make good the loss, It was nonethe- 
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Tess his duty as khazancht not to perpetrate 
the fraud himself. The fraud was in res- 
pect of the securities of the Bank of 
which he was in sharge; and although the 
paper qnewhich the securities were written 
was left intact, the securities as sueh were 
destroyed. The Bank was in the habit of 
allowing: Edward to collect payments due 
on the promissory notes deposited by him; 
and on these occasions he would sometimes 
take the promissory notes with him and some- 
times not. He, therefore, had an implied 
authority from the Bank to receive payment 
on these promissory notes without producing 
the notes. The makers of the notes would 
be in the position of having made payment 
to the Bank. Or to put the case in another 
way, the Bank alone were entitled to receive 
payment on the notes; Edward, in demanding 
payment from the makers of the notes, 
represented that he was entitled to receive 


ihe payment; he cannot now say t» the Bank - 


- that he did not receive payment on account 

of the Bank, if the Bank choose to ratify 
his act. He isin the same position as if 
the Bank had expressly authorized him to 
‘ receive payment on their behalf. In effect 
he was authorized to realize the securities; 
he received payment but misappropriated 
the money and falsely represented to the 
Bank that the securities were still good 
and unpaid. In this way securities to the 
value of Rs. 1,45,000 were lost to the 
Bank. 

It is contended that there is nothing to 
show that at the time when Edward ceased 
to bekhazanchi, the securities deposited by 
him and held by the Bank were not suffi 
cient to meet Edward's liabilities to the 
Bank; that the Bank is not entitled to hold 
those securities indefinitely and not having 
realized them, the Bank cannot now say there 
is a loss. 


The question whether the securities de- 
posited by G. Stephen and Sons and held 
by the Bank were sufficient to meet the 
liabilities against which they were held, when 
Edward ceased to be khazancht, or the 
question whether the Bank would suffer a loss 
if those securities were realized are questions 
which do not arise in this case. The securi- 
ties deposited by Gnanamuthu (Rs. 75,000 
in value), which are sought to be recovered 
in this case, were deposited in order to 
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make good any loss which might be osoa- 


sioned to the Bank. by the fraud or 
negligence of Edward as khasonchi. He 
fraudulently realized securities belonging to 
the Bank of more than that value and 
the Bank are entitled to hold the Rs. 75,000 
securities pro tanio in place of those 
securities which were lost to the Bank, The 
Bank are entitled to retain the securities until 
they are redeemed or the liabilities paid 
off. The Bank cannot be forced to realize 
the securities but should they do so, and 
should the sale proceeds of the other 
securities be sufficient to meet the liabilities, 
those securities, Rs. 75,000, could then be 
recovered fromthe Bank by the repregenta- 
tives-in-interest of Gnanamuthu. This suit is 
premature. 7 

The appeal must be allowed, the deoree 
of the original side will be set aside and the 
suit dismissed with costsin both Courts. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
Cryin Revision No. 34 or 1917. 
July 3, 1917. 

Present: —Mr. Justice Piggott. 
Ohoudhri MUNIR-UD-DIN—DEFENDANT 
— APPLICANT 
versus 
Musammat SAMIR-UN-NISSA BIBI— 
PLAINTIFR— OPPOSITE Party. 

Provincial Small Causes Courts Act (IX of 1887), 
Sch. II, Art. 388—Jurisdiction of Small Cause Courts 
—-Suit to recover annuity by widow, whether suit for 
maintenance. 

Plaintiff sued her deceased husband’s brother to 
recover the amount of an annuity, alleging that 
under the Will of his father ihe defendant took 
certain property subject to an annual charge in 
favour of the plaintiff: s d 

Held, that the suit was one relating to maintenance 
within the meaning of Article 38, Schedule II, to 
the Provincial Small Causes Courts Act and was 
not, therefore, cognizable by a Court of Small Causes. 
[p. 904, col. 1.] è 

«Civil revision from an order of the Judge 
of the Court of Small Causes, Allahabad, 
dated the 13th December 1916. 

Dr. S. M. Sulaiman, for the Applicant. 

The Hon’ble Mr. Raza Ali, for the Opposite 


Party, 
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. JUDGMENT.—The plaintiff in this case 
is the widow of a deceased brother of the 
defendant, It appears that the plaintiff's 
husband died during the lifetime of his 
father. The first paragraph of the plaint 
alleges that, under the Will of their deceased 
father, the defendant and his brothers took 
certain property subject to a charge of 
Rs. 36 a year in favour of the plaintiff. The 
second paragraph of the plaint states that, 
in virtue of an agreement therein referred 
to, the defendant was bound to pay to the 
plaintiff Rs. 12a year out of the Rs. 36 a 
year already referred to. An examination 
of this agreement shows that the defend- 
ant and his brother, in distributing this 


share of ' Hs. 36 per annum amongst 
themselves, expressly referred to itas an 
allowance for the maintenance of the 
plaintiff. Itis quite clear that the money 


in respect of which the suit is brought is 
claimed as part of an antuity due to the 
plaintiff. The only point about which 
there can be any controversy is whether this 
annuity is of such a  natureas to make 
a suit for the recovery of the portion 
of it a suit relating to maintenance 
within the meaning of Article 38 of Schedule 
TI to the Provincial Small Causes Courts Act 
1X of 1887, 

The suit was filed in a Court of 
Small Causes, and no objection to the 
jurisdiction of that Court was taken by the 
defendant. The application now before 
me assails the jurisdiction of the Court below 
to entertain this suit. The point ought 
certainly to have been taken in that Court; 
but at ‘the same time, Iam not prepared 
to hold that jurisdiction can be conferred 
by consent of parties. I think that, if the 
plea had been taken as it ought to have 
been, it is exceedingly probable that the 
Court below would have regarded the 
question as, at least so far open to doubt 
as tó warrant an order under section 23 
of Act 1X df 1887. I think the defendant, 
who is the applicant before this Court, 
‘is entirely to blame for the necessity he has 
been ufider of bringing this question of 
jurisdiction before this Court, and tat 
notice should be taken of this fact in the 
Court's order as to costs. [Iam of opinion, 
however, that the suit is one the cognizance 
of which by a Court of Small Causes was 
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barred by Article 38 aforesaid. I do not 
see that this conclusion can be assailed by 
any line of reasoning which would not 
involve raising in the alternative, the 
question * whether the jurisdiction of the 
Small Cause Court was not barred by Article 
11 or Article 28 of the same Schedule. On 
behalf of the plaintiff I have been referred to. 
two cases of this Court, Mahadeo Rai v. Deo 
Narain Rai (1) and Masum Ali v. Mohsin Ali 
(2). Both cases are clearly distinguishable. 
In the former the claim was for arrears of an 
allowance originally granted in favour of one, 
person, by a plaintiff who claimed to beentitled, 
to continue in receipt of that allowance as the 
heir of the person in whose favour the 
allowance had originally been granted, 
Hither, therefore, the plaintiff was not entitl. 
ed to this money at all, or he could not be 
said to be entitled to it as maintenance; for 
a maintenanse allowance necessarily comes 
to an end with the death of the person in 
whose favour it was granted. In the other 
ease the learned Judge of this Court, who 
decided it laid great stress upon the fact 
that the circumstances of this suit were 
such that neither the right of maintenance 
nor the amount of maintenance wera matters 
in issue requiring determination in that cage. 
In the present case the question of the 
plaintiffs right to receive this annuity re- 
quired determination and has been deter- 
mined by the Court below. If, therefore, 
this annuity was of the nature of a main- 
tenance allowance, the cognizance of the 
Court of Small Causes was barred: In my 
opinion it was so barred. I set aside the 
decree of the Court below and in lieu thereof 
direct an order to be passed returning the 
plaint for presentation to a regular. Civil 
Court having jurisdiction to entertain the 
same. The defendant will in any event 
bear all eosts hitherto incurred in the Court 
of First Instance and his own costs of this 
application. The plaintiff's costs of this ap- 
plication in this Court will abide the result 
of the suit, an 
Decree set aside; Plaint returned, 


D 2 A. L. J. 697; A. W. N. (1905) 187. 
2) A. W. N. (1890) 201. 
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PUNJAB CHIEF COURT. 
First Civi, APPEAL No. 2271 or 1915. 
February 22, 1917. 
Present:—Mr. Justice Chevis and 

e Mr. Justice Leslie Jones. 
D. JOHNSTON—Opsiector— APPELLANT 
versus A 
SECRETARY or STATE ron INDIA 
— RESPONDENT. 4 


Land ‘Acquisition Act (I of 1894), ss. 18, 23, 24, 25° 


—ÜObjections to award—Civil suit, effect — of— 
Power of Court to uphold award as a whole—Delay 
.in acquiring land after acquisition, whether ground 
for compensution—Area recorded in ewcess of actual 
area, effect of. 

When in a land acquisition case the owner of the 
land acquired takes objection to the award and 
takes the case into the Civil Court, the whole case 
is re-opened as far as that objector is concerned, 
and though the District Judge cannot reduce the 
Collector's award, it is open to him to uphold that 
award on.the ground that though the award may 
be insufficient as regards certain parts of the claim, 
itis sufficient on the whole. [p. 808, col. 1.] 

Gangadhara Sastri v. Deputy Collector of Madras, 
14 Ind, Cas. 270; 22 M. L. J. 879; 11 M.D. T.227; 
(1912) M. W. N. 712, followed. 

British India Steam Navigation Co. v. Secretary of 
State, B Ind. Cas. 107; 88 C. 230; 12 C. L. J. 505; 18 
0. WeN, 87, dissented from. 

In determining the amount of an award under 
the Land Acquisition Act any claims which are not 
barred under section 24 of the Act and which can 
be shown to be really just and equitable should 
be duly considered. [p 906, col. 1.] 

No compensation should be awarded on account 
of delay between the date of the notification and 
the actual acquisition of the land where no damage 
is shown to have been sustained on account of the 
delay. [p. 906, col. I.] 

An owner whose land has been acquired under 
the Land Acquisition Act is entitled to be paid for 
what has actually been acquired and notfor any 
pxcess area appearing in the revenue records but 
not existing in reality. [p. 907, col. 2.) 


First appeal from the order of the District 
Judge, Lahore, dated the 5th May 1915, 
modifying the award of the Collestor and 
awarding Ra. 62,9.49.8.0 for the land acquired. 

Mr. Gokal Ohand Narang, for the Appel- 
lant. 

The Government Advocate, for the Re- 
spondent. 

JUDGMENT.— This, is one of a batch 
of appeals arising out' of the acquisition by 
Government of a large plot of land bet- 
ween the Mall and the Race Course. The 
land acquired belonged to various owners. 
The large map Exhibit C.5 shews the 
boundaries of the land belonging to each 
separate owner, the ]and of each owner being 
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given a separate number. ` Most of the owners 
were not content with the Collector's award, 
so there was a reference to Court, and 
after taking evidence the District Judge 
raised the amount awarded by the Collec- 
tor in several instances, though in soma 
he upheld the Collector's award. The 
result is a batch of 16 appeals to this 
Court, some by the Secretary of State and 
some by the owners. The appeals are— 
Secretary of State v. Mr. Johnston. 
Johnston v. Secretary of State. 
Secretary of State v. Dyal Singh College 
Trustees. + 24s 
Dyal Singh College Trustees v. Secretary 
of State. 
Secretary of State v. Ruchi Ram. 
Ruchi Ram v. Secretary of State. 
Secretary of State v. The Dev Samaj. 
v. Prabh Singh and an- 
other. 
v. Rustomjee. 
v. Sora bjee and another. 
v. Phul Chand. 
Wy " v, Fazl Ilahi. 
Manohar Lal v. Secretary of State. 


Ahmad Khan v. » " 
Narsingh Das v. 5 15 
Nur Din v. 


P ,» 

As usually happens in such a case, several 
of the pleas taken in appeal are common to 
several appeals and can conveniently be 
disposed of in one judgment. This will be 
the main judgment dealing with suoh 
pleas. So far as it is necessary, a supple- 
mentary judgment will be written in eaóh 
case dealing with the facts of that partieular 
case, 

In the present appeal which is by Mr. 
Jobnston against the Secretary of State, we 
find & plea (see ground 4 of appeal) that the 
Notification under which the land was acquir- 
ed having become void by lapse of,time all 
the subsequent. proceedings are contrary to 
law. Thisis a matter which we decline 
to discuss. If as appears to be alleged the 
land has not been properly acquired and the 
Government is a mere trespasser, the proper 
rema] y seems to be by a regular suit to recover 
possession. All that the District Judge had 
to do was to decide whether the amounts 
awarded by the Collector were sufficient and, 
if insufficient, to what extent they should be 
increased; and all that we have to do ig 
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to see whether the District Judge's decision on 
the above points is correct. It is not for us 
in the present appeals to probe into the ques- 
tion of Government's title to the land being 
good or bad. 


* Another point which has been raised in 
gome appeals is that the objectors are entitl. 
àd to compensation for the delay which 
occurred between the date of the Notifica- 
tion and the time when Government actually 
acquired the land. The date of the Notifi- 
cation was 4th June 1912, but there was 
considerable delay in taking up the land, 
and the award was pronounced nearly two 
years after the Notification. Certain objec- 
tors claim compensation for thisdelay. Such 
a claim is not one of the matters which sec- 
tion 23 of the Act says the Court shall take 
irito consideration, but it may be admitted 
tikat there are other matters besides those 
“specified in seation 23 which the Court may 
take into consideration, and that any claims 
which are not barred by section 24 and 
which can be shewn to be really just and 
equitable should be duly considered. But 
we are unable to see that any compensa-. 
tion is due on acsount of delay for the 
simple reason that no damage is, in our 
opinion, shewn to have been sustained. 

the land had been promptly acquired 
‘and the award promptly delivered no doubt 
the owners would have got their money at 
án earlier date, but in this case they would 
have lost possession of the land earlier. To 
allow damages -for the delay would mean 
that the objectors were to be awarded interest 
for the time while they still enjoyed posses- 
sion ofthe land. They could make the same 
use of it as before. As tothe plea that the 
Notification took away from any of the 
‘objectors the power of selling bis land, we 
gan only say that there is nothing to prevent 
‘a’ man from purchasing land after it has been 
‘notified, and that after having been taken 
through the whole of the evidence we are 
4inable to find that the Notification did, as a 
Snatter of fact, stop any sale of which it can 
‘possibly be said that it would have been 
effected but for the Notification. In fact Wotan 
Das (see page 98) deposes that he bought 
‘some plots in September 1913, ‘knowing of 
-the Notification and hoping to get compensa- 
"on. "No doubt a man, knowing of the Noti. 
*&oation, would not buy a plot,for the purpose 
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of erecting a house, for if he spent any money 
in building after the Notification and without 
the Collector’s sanction he would not recover 
that mopey (see section 24, seventhly). But 
some of the objectors seem to haweetaken a 
great deal of trouble in this case to shew 
that the Notification escaped general obser- 
vation, (though a good deal of the evidence 
on this point we view with considerable 
doubt). The evidence of Hari Lal, house- 
broker, (pages 78 and 79) shews that he dis- 
played remarkable aotivity afferthe Notification 
-and that negotiations went on daily after the 
date of the Notification. Most of the negotia- 
tions fell through for various causes, but we 
are unable. to find that in any case the direct 
cause was the issue of the Notification, except 
perhapa in the case mentioned by Rai Baha- 
dur Baij Nath who deposes (see page 7 
of paper-hook in Civil Appeal No 2279) that 
certain Indian gentlemen had begun to 
enquire about plots and that the Engineers 
had begun to think of getting more land from 
B. Manohar Lal, but that this idea fell through 
when the Notification became known, Though 
whether Manohar Lal would have sold it is 
not clear. We note that according to Mr. 

Asquith (page 71) the Convent of Jesus 
and Mary thought of buying some of Mr., 


` Johnston’s land, but gave up the idea on being 


told by the Deputy Commissioner that Govern- 
ment wanted the land. But Government 
had already blosked the scheme of the Dyal 
Singh College Trustees to build a college on 
the Mall (see evidence of Diwan Narindra 
Nath, page 9, of paper-book in Civil Appeal 
No. 2278), so it is not at all likely that Gov- 
ernment would have allowed the Convent to 
be built in that vicinity. Some delay must 
always occur in such cases, and. not a single 
instance has been cited of compensation for 
such delay having occurred. Nor’ have the 
owners given us any material on which we 
could assess damages. Certain owners have 
claimed certain sums or interest at certain 
rates, but do not shew that they have actually 
sustained sorresponding damage. We agree, 
therefore, with the Collector in holding that 
nothing i ia due as compensation for delay. 


Next as regards areas, Mr. Barry, Land 
Acquisition Collector, measured the land 
Scientifically, and found areas belonging to 
the different owners to be less than those 
entered in the revenue records, Mr. Barry 
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allowed compensation on the actual areas 
as ascertained by himself. The learned 
District Judge, however, for reasons given by 
him in his main judgment (see paper-book in 
Civil Appeal No. 2271), decided to follow the 
areas given in the revenue records. The 
District Judge does not as a matter of fact 
find Mr. Barry’s measurements to be in- 
correct, though he notes that these measure- 
ments were made in the absence of owners 
and without notice to them, and he also notes 
that several boundary marks had disappeared 
and that Mr. Barry was only able to get hold 
of a few fixed points. There is, however, 
nothing to shew that the Revenue Authorities 
had any better land-marks when the Settle- 
ment records were prepared than Mr. Barry 
had. The District Judge went round the 
land with Counsel, and it does not appear that 
any mistakes as to boundaries were then 
pointed out. Before us, too, no positive allega- 
tions as to what are the true boundaries are 
made; there are only general allegations that 
Mr. Barry may have made mistakes as to the 
boundaries. It is true that in some cases the 
difference in area is large, e. g., in B. Manohar 
Lal’s plot (No. 12 on big map) the difference is 
no less than 80 kanals. But when we read 
Mr. Barry’s report (see page 8 of paper-book 
in Civil Appeal No. 2271), and consider how 
inaccurately the old records were prepared, 
the differences are not to be wondered at. 
When the objectors came into the Civil 
Court the burden of proving that the Colles- 
tor’s calculations as to area were incorrect 
lay on them; beyond cross-examination of the 
Naib Sadr Qanungo (see page 91—and here 
we note that throughout this judgment when 
reference is made simply to a page it may 
generally be understood to refer to the big 
paper-book in Civil Appeal No. 2271), who was 
called to prove Mr. Barry’s measurements— 
& cross-examination which led to nothing 
definite—the objectors failed entirely to shew 
that Mr. Barry had made any mistakes as 
to the boundaries of the various estates. Mr. 
Barry’s method of measurement was certainly 
more accurate than the old rough and 
ready method followed by patwaris, as is 
explained‘ by Mr. Barry’s note printed on 
pages 7—11. We consider then that the 
District Judge, should have followed Mr. 
Barry’s measurements as shewing the correct 
area, The Dev Samaj certainly produced a 
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e 
witness who measured their land (see page 
5 in Civil Appeal No. 2277), but as he followed 
the patwaris method of measurement he 
naturally arrived at the same area as is 
given in the revenue records. 

But the District Judge goes further and 
thinks that when Government has for 
years past been taking land revenue cal- 
culated on excess areas, Government should 
not now refuse to pay compensation on the 
same areas, But if the case were reversed 
and Government had been taking revenue 
on too smallareas, would the owners be 
tied down to those areas ina land acquisi- 
tion case P 2.5 if à man owned 100 kanals of 
land, wrongly shewn as SO kanals in the 
reyenue records, would Government when 
acquiring the land be entitled to pay him 
only for 80 kenals simply because he had 
been paying revenue only on £80 kanals? 
Surely not. Mistakes in the past as regards 
the amount of land revenue cannot be 
corrected in this manner. The owners 
must be paid for what has actually been 
acquired, and not for any excess ‘areas 
appearing in the revenue records but not 
existing in reality. But at the same time 
we must remember, when considering in- 
stances of previous sales, that allowance 
must be made for errors in areas, e.g. 
a plot of 80 kanals wrongly shewn in the 
revenue records as 100 kanals if sold for 
Rs, 8,000 would have to be regarded as 
an instance of a sale at Rs, 100 a kanal, not 
as a sale at Rs. £O a kanal. : 

The next point we may deal with is the 
action of the District Judge in refusing in 
certain cases to enhance the Colleotor's 
award, on the ground that though he con- 
siders the Collector has in some respects made 
an undervaluation he has in other respects 
made an overvaluation, and that the valuation 
on the whole is quite sufficient. Here certain 
of the owners while appealing attack the’ Dis- 
trict Judge’s decision and urge that any varia- 
tion in any part of the Collector’s award can 
only be a variation in favour of the owner. The 
only authority quoted in support ‘of this 
vidw is British India Steam Navigation Co. 
v. Secretary of State (1). A contrary 
authority relied on by the learned Govern- 
ment Advocate is Gangadhara Sastri v. Deputy 


(1) 8 Ind, Cas, 107; 38 C. 230; 1 ; 
d d ;12 €. L. J. 505; 16 
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Collector of Madras (2). In this latter 
ruling the question is discussed by both 
the learned Judges at length in so able 
a manner that we feel we need say nothing 
‘more, except that we fully agree with them 
in refusing to follow the Calcutta ruling 
and in holding that when any objector 
takes the case into the Civil Court the whole 
case is re-opened so far as that objector is 
‘concerned, and that though the District Judge 
cannot reduce the Collector’s award, it is 
open to him to uphold that award on the 
ground that though the award may be 
insufficient as regards certain parts of the 
elaim it is sufficient on the whole. The case 
seems to us analogous to that of a respondent 
ing civil appeal who, though he has not 
appealed or lodged cross-objections is allowed 
to support the finding of the lower Court 
on points decided against him in that Court. 


*[Norr.—The rest of the judgment is not material 
for the purposes of this report—Ed.] 
Appeal dismissed. 
(2) 14 Ind. Cas. 270; 22 M. L. J. 379; 11 M. L. T. 
327, (1912) M. W. N. 712. 


BOMBAY HIGH COURT. 
First Civit APPgAL No. 78 or 1916, 
“July 13, 1917. 

Present:—Sir Basil Scott, KT., Chief Justice, 
and Mr. Justice Beaman. 
SHANKERBHAI KASHIBHAI— PLAINTIFF 
— APPELLANT 

/ versus 


RAISINGJI JASVATSINGJI— 


Dsum NG vr "T" 
sarat Talukdars’ Act (Bom. 0 , 88. D 
Srey co)—Bombay Land Revenue Code (Bom. Act Y 
of 1879), ss. T9 A, 902-—Talukdar's estate managed by 
Settlement Officer— Notice under s. 29 B—Failure to 
give notice of claim by mortgagee, effect of—Summary 
eviction, powers of, extent of -Guardians and Wards 
Act ( yit of 1890), s. 30- Mortgage by guardian with- 
out sanction, avhether void or voidable— Adverse posy- 
sion of mortgagee—Bombay Minors Act (XX of 1864), 
iid wanta land was usufructuarily mortgaged 
to the plaintiff in 1898 by the mother of a talukdar, 
who had been appointed guardian of his property 
under the Bombay Guardians and _Wards Act of 
1864, The plaintiff got into possession of the land, 


1 

In 1896 under the provisions of section 28 of the 
Gujaras'l'aJukdars' Act, the talukdar’s estate was taken 
under the management of the Talukdari Settlement 
Officer. In 1905 that officer, in accordance with the 
provisions 6f section 29 B of the Act, issyedja notice 
calling upon all persons having a claim against the 
talukdar or his property to submit the same in writing 
within six months of the date of the publication of 
the notice. The six months expired without any 
notice being given by the plaintiff to the Talukdari 
Settlement Officer, and in 1914 that officer addressed 
a notice to the plaintiff under section 202 of the 
Bombay Land Revenue Code and section 33 of the 
Gujrat Talukdars' Act informing him that the debt 
hud been satisfied under section 29 B (3) of the latter 
Act and ordering him to give up possession of the 
land. The plaintiff thereupon filed his suit for a 
declaration that he was entitled to retain possession 
of the land as against the talukdar and the Talukdari 
Settlement Officer: , 

Held, (1) that the words “claims against the 
talukdar or his property” in section 29 B of the 
Gujarat Talukdars’ Act are not limited toclaims against 
any talukdari estate and according to the plain 
words of the section notice must be given regarding 
claims against any property of the individual whose 
estate is under management; (p. 909, col. 2.] 

(2) that, therefore, the plaintiff's claim must be 
deemed to have been discharged when the six months 
from the date of the notice under section 29 B 
expired: [p. 909, col. 2] 

(3) that the mortgage, having been effected after 
the coming into force of the Guardians and Wards Act 
of 1890 and being without the sanction of the Court, 
was voidable and not void under the provisions of 
section 30 of the Act and the possession of the mort- 
gagee, therefore, did not become adverse to the 
talukdar; [p 910, col. 1.] 

(4) that the powers of summary eviction possessed 
by a Talukdari Settlement Officer under section 33 of 
the Gujarat Talukdars’ Act could only be applied to an 
estate held on talukdari tenure and that, therefore, 
that officer had no power to evict the plaintiff from 
the wanta land. [p. 910, col. 1.] 


First appéal from the decision of the 
District Judge, Broach, in Civil Suit No. 6 ` 
of 1915. 


Mr. G. N. Thakor, for the Appellant. 
Mr. N. E. Mehta, for the Respondent. 


JUDGMENT. 
Scorr, C. J —The plaintiff is a mort- 
gagee of certain wanta land mort- 


gaged to him in 1893 by the mother of 
a talukdar, who was appointed guardian of 
his property in the year 1881 under the 
Bombay Guardians and Wards Act, then 
in force, of 1864. The mortgage was 
usufructuary, and it is not disputed that 
the plaintiff has been in possession up to 
the present time, The talukdar’s estate 
was taken vnder the management of the 
Talukdari Settlement Officer in the year 
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1896 under the provisions of section 28 of 


the Gujarat Talukdars’ Act, VI of 1888. 
In 1905, after that Act had been amended 
by Bombay Act II of 1905 by the addition 
of section, 29 B, the Talukdari Settlement 
Officer *in* accordance with the provisions 
of that section issued a notice calling upon 
all persons having claims against the żaluk- 
dar or his property to submit the same in 
writing within six months from the date 
of the publication of the notice. The six 
months expired on the 23rd June 1906 
without any notice being given by the 
plaintiff to the Talukdari Settlement Officer, 
and in 1914 the Talukdari Settlement 
Officer addressed a notice to the plaintiff 
under section 202 of the Bombay Land 
Revenue Code (Bombay Act V of 1879) and 
section 33 of the Gujarat Talukdars’ Aet, 
informing him that the land had  besn 
in his possession under a  mortgage-deed 
for Rs. 1,200; that & notice had been issued 
under section 29 of the Act on the 21st 
December 1905; that the plaintiffs claim 
was not submitted within six months; ana 
therefore, that the debt was satisfied under 
section 29 B (3); therefore, the plaintiff's 
possession of the land was unlawful. He 
was, therefore, ordered to give up posses- 
sion within & month of the receipt of the 
notice, 

In consequence of that notice the plaintiff 
filed the present suit, praying for a 


‘declaration that he was entitled to retain 


possession of the land in suit as against 
the talukdar and the talukdart Settlement 
Officer, and for a permanent injunction 
restraining them from disturbing his posses- 
sion. He contended that it was not necessary 
under section 29 B to notify his claim as 
it did not relate to the talukdar: estate, and 
if it were assumed that the mortgage was 
created by the talukdar’s guardian without 
the authority of the Court, and was, there- 
fore, invalid, the plaintiff had been in 
adverse possession for over twelve years. 


The points which have been argued are, 
first; whether the claims against a taluk. 
dar or his property in section 29 B are 
wonfined to slaims against a talukdari 
estate; secondly, whether the plaintiff can 
in any view of the facts be held to have 
had adverse possession for more than twelve 
years; and thirdly, whether the Talukdari 


Settlement Officer is entitled to evict the 
plaintiff under the provisiona of section 33 
of the Gujarat Talukdars’ Act, when read 
with section 202 of the Bombay Land 
Revenue Code. 

With regard to the first point, we are 
of opinion that there | is no ground for 
limiting the words “claims against the 
talukdar or his property" to ‘claims against 
any talukdart estate.” The group of sec- 
tions of which section 29 B forms the first 
is headed: “Ascertainment and Liquidation 
of Liabilities of talukdar whose estates are 
taken under management," and the section 
provides that “ where any talukdari estate 
(ie, according to the decisions of this 
Court any estate held on éalukdari tenure) 
has been taken under management, notice 
may be issued ‘calling upon all persons 
having claims against such £alukdar or his 
property to submit the same in writing 
within six months from the date of the 
publication of the notice.” The object is 
clearly in order to ascertain what the 
liabilities of the individual falukdar whose 
estate has been taken under management 
are, and those liabilities cannot be ascertained 
unless the liabilities of the talukdar per- 
sonally and of such property as is not held 
on éalukdart tenure are known to the 
Managing Officer. That is why it is pro- 
vided that notice should be given. It is 
to be notice of claims against the talukdar or 
his property. “His property” may be a 
far wider expression than “the talukdari 
estate,” having regard to the manner in which 
the latter expression has been construed in 
this Court. According to the plain words 
of the section, therefore, notice must be 
given regarding olaims against any property 
of the individual whose estate is under 
management. That being so, the claim must 
be deemed to have been discharged when 
the six months from the dateof the notice 
under section 29 B expired, z.e., on thé 23rd 
June 1906, and from that tate, unless 
the plaintiff had acquired some right by 
adverse possession, he would not be entitled 
to retain possession of the land * against 
tif true owner, his mortgagor, or his re» 
presentative. 


The argument, however, was advanced that 
the plaintiff had acquired a title by adverse 
possession, and for the purpose of the argu. 
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‘ment, the plaintif$ contended that the 
mortgage was invalid, although no one 
else had ever so conterided, The argument 
' was that the mother who effected the 
mortgage was appointed guardian under the 
' Aot of 1864 and under that Act a mort- 
gage without the consent of the Court by 
' a guardian was void, not merely voidable, and, 
` therefore, a mortgage effected by her in 1893 
was void, and the plaintiff had been in adverse 
possession claiming as mortgagee ever since, 
or if not claiming as mortgagee claiming abso- 
lutely. In 1893, however, the Act of 1864 was 
nolonger in force, but had been superseded 
“py the Guardians and Wards Act of 1890, 
under which certificates granted under pre- 
vious Acts thereby repealed were to be 
‘taken: to have been granted under the Act 
of 1890. Under the Act of 1890 mortgages 
' effected without the sanction of the Court 
are voidable only and not void according 
“to the provisions of section 30. Therefore, 
“the mortgage to the plaintiff was a valid 
' mortgage until it was avoided by any person 
' entitled so to do. It has never been avoided, 
" although it must be deemed to have been 
‘discharged. Therefore, the plaintiff has no 
, olaim by adverse possession. 


* The third point is whether the Talukdari 
- Settlement ‘Officer, ‘or the Collector of 
. Broach who has! now taken his place, and is 
` deemed to be a Talukdari Settlement Officer, 
has a right under section 38 of the Gujarat 
. Talukdars Act, in the events which has 
happened, to eviot the plaintiff summarily, 
' His powers under section 33 can only be 
‘applied to any ‘estate’ to which the Ast 
' extends, and that, we think, having regard 
to the decisions of this Court, must be 
‘taken to be the estate held on talukdari 
. tenure. It does not extend to all property 
‘of any kind of the individual talukdar, 
‘ That being,so, as the property from which the 
' officer threatens to evict the plaintiff is 
-wanta land; and not estate held on taluk- 
dari tenure, he bas not the powers which 
‘he asserts.. The plaintiffs claim, however, 
-in my judgment substantially fails. The 
ghit-was instituted to establish his right 
to the property notwithstanding the provi- 
sions of section 29 B of the Gujarat Talukdars’ 
' Aot and the point about the eviction under 
that Act is quite a minor point, for the 
‘plaintiff can be ejected according to law by 


. sary to 
‘the second point, 


the defendant No. 1 for such officer as is in 
management of his estate. ; 
Another point which was taken in eon: 
nection with section 929 B should perhaps 
be mentioned. It was that im 1896 an 
attempt was made to treat the ' plaintiff 
as a tenant and his name was entered’ 
in the lists of tenants of the talukdat? He, 
however, then represented that he was a 
mortgageó in consequence of which 
rent was no longer demanded from him 
and his name was erased from the lists 
of tenants. It can hardly be: contended 
that that was a notice complying with the 
provisions of section 29 B. ‘At that time 
section 29 B had not been added to the 
Statute book, and no notice could’be called 
for by the Talukdari Settlement ‘Officer. It 
was nine years afterwards when ‘a different 
Talukdari Settlement Offiser' was installed 
that section 29 B became ‘law and was 
acted on in the preséntcase. ‘The plaintiff 
is not entitled to the injunction in general 
terms which he seeks, and after- the judg- 
ment in this suit, it is hardly conceivable 
that the Talukdari Settlement Officer will 
proceed otherwise than'in dué “course of 
law. Therefore, a modified injunstion which 
the plaintiff. might strictly: be -éntitled to 


‘according to this judgrient relàtiüig merely 


to the powers of the Collector of“ the 
Talukdari Settlement Offiser* under section 
33 of the Gujarat Talukdars! Act ‘does not 
appear to me to be éalled for. I would dismiss 
the appeal with costs. «* 

Beaman, J.—I concur. I think it unneces- 
add more than this, that on 
I should have : been 
disposed perhaps to hold that the possession 
of the plaintiff had been adverse from 
1898, if the mortgage of that year had 
been proved to be void. But as has been 
pointed out, it falls under the later Act 
and is only voidable. This takes the case 
elean out of the principle established by 
Churcher v. Martin (1), upon which alone 
the plaintiff might else have. succeeded. 
-As to the third point, I am insome doubt 
whether the plaintiff might not in strict- 
ness be entitled to the limited injunction 
mentioned by my Lord the Chief Justice, 
but I agree that it would be unnecessary 


to grant it, as the Revenue Authorities, I. 
(1) (1889) 42 Oh, D, 312,68 L. J. Oh. 686; 61 L. T, 
118; W. R. 682. A i 7 


Vel, SHIT} 


MA BA U Y. MAUNG PE LAN, 


take it, will abide by the law laid down 
ih the judgment of my Lord the Chief 
Justice, Upon all other points I am 
in full concurrence with the judgment just 
delivered. * 

Appeal dismissed. 


LOWER BURMA CHIEF COURT, 
Civyu MisegLLANEOUS APPEAL No. 45 or 1917, 
July 23, 1917. 

Present: —Mr. Ormond, Offg, Chief Judge, 
and Mr. Justice Parlett. 

MA BA U—ApPELLANT 
versus 
MAUNG PE LAN AND ANOTHER— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. II, para. 
17 —Arbitration—Death of arbitrator, effect of—Court, 
whether can make reference. 

Apart from any enactment, anagreement to refer 
amatter to certain specified arbitrators becomes 
void and of no effect if one or more of the arbitra- 
tors die or refuse to act, and thus make the agree- 
ment incapable of performance. 

In such a case the Court has no jurisdiction under 
clause 4 of paragraph 17 of Schedule II of the Civil 
Procedure Code to make a reference to the arbitra- 
tors who are willing to act, 


Mr, Giles (with him Mr. Po Han), for the 
Appellant. ' 
Mr. Lentaigne, for the Respondents. 


JUDGMENT.—The appellant and respond- 
ents agreed to refer a matter to the arbitra- 
fion of'six persons who were named, one 
of whom refused to act from the commence- 
ment ‘and another died. Fourteen months 
later the respondents applied to the District 
Court to fle the agreement in Court under 
paragraph 17 of the 2nd Schedule of the Civil 
Procedure Code. Under clause 4 of the 
paragraph, the District Judge made an 
order of reference to the four of the six 
arbitrators, who apparently were willing to 
act. It is from thai order that this appeal 
is preferred, on the ground that the Court 
had no jurisdiction to make the order of 
reference. Clause 4 is asfollows:— Where 
no sufficient cause is shown, the Court shall 
order the agreement to be filed, and shall 
make an order of reference to the arbitrator 
appointed in accordance with the provisions 
of the agreement or if there is-no such 
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provision and the parties cannot agree 
the Court may appoint anarbitrator.” Apart 
from any enactment an agreement to refer 
a matter to certain specified arbitrators 
becomes void and of no effect if one or 
more of the arbitrators die or refuse to 
act, and thus make the agreement incap- 
able of performance. The provisions of 
this agreement were that there should be 
six specified arbitrators and the Court had 
no jurisdiction under clause 4 to make an 
order of reference except to those six arbitra- 
tors, which was impossible. 

It is contended for the respondents that 
paragraph 19 gives the Court power to act 
under paragraph 5, Paragraph 19 is as 
follows: “The foregoing provisions, so far 
as they are consistent with any agreement 


‘ filed under paragraph 17, shall be applicable 


to all proceedings under the order of 
reference made by the Court under that 
paragraph to the award and to the decree 
following thereon.” Under paragraph 5 
the Court would have the power to appoint 
arbitrators in the place of the arbitrator 
who died and the arbitrator who refused to 
act; but paragraph 19 only comes into opera- 
tion when an order of reference has been 
made under paragraph 17. 

The appeal is allowed and the order of 
the District Judge is set aside. : The appellant — 
will have her costs in both Courts. 

Appeal allowed. 


MADRAS HIGH COURT. 
, FULL BENCH. 
Lerrers Parent APPEAL No. 36 or 1917. 
Oetober 16, 1917. . 
Present:—Sir John Wallis, Kr., Chief 
Justice, Justice Sir William Ayling, Kr., and 
Mr. Justice Kumaraswami Sastri. 
' TENJERLA SURYANARAYANA— 
DEFENDANT—APPELLANT ` 


* versus 
PRABHALA SUBBAYYAC-PrAINTIPF-— 
RESPONDENT. : 


Contract Act (IX of 1872), s. 23—Agreement by 
litigant for payment of remuneration te Vakil's clerk, 


enforceability of —Public policy. 
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An agreement by whigh a litigant binds himself 
to pay remuneration to his Vakil's clerk for giving 
special attention toa case entrusted by him to his 
Vakil is void and unenforceable as being contrary to 
public policy. 

Appeal, under clause 15 of the Letters 
Patent, against the judgment of the Hon’ble 
Mr. Justice Oldfield, in Letters Patent 
Appeal No. 167 of 1916, preferred against 
the judgment of the Hon’ ble Mr. Justice 
Napier, in Civil Revision Petition No. 346 
of 1915, praying the High . Court to ` revise 
the decree of the Court of the Principal 
District Munsif, Masulipatam, in Small Cause 
Sait No. 2660 of 1914, 

Mr. P. Nagabaushanam, 
lant. 

Mr. V. Ramadoss, for the Respondent. 

This Letters Patent Appeal coming on 
for hearing on 8th of October 1917 and 
having stood over for consideration till 
this day, the Court delivered the fol- 
lowing 


for the Appel- 


JUDGMENT. 

Watts, C. J.—The agreement in 
question is one by whicha litigant binds 
himself to pay his Vakil’s clerk Rs. 20 for 
giving special attention to legal business 
which the Vakil was bound to see to in 
consideration of his fee. The revised trans- 
lation makes it clear that this is the 
scope of the agreement. The law has 
never allowed legal practitioners of any 
kind to enforce contrasts with clients 
irrespectively of the consideration whether 
they conformed to public policy or 
not, Barristers caunot sue at all for their 
fees,and the fees which Barristers’ clerks 
receive by custom according to a fixed 
scale are .mere gratuities and cannot 
be sued for though they are recognized on 
taxation, Cotton, Hx parte (1). Solicitors’ 
charges are now the subject of legislative 
enactment in Hngland resembling the pro- 
visions in the Legal Practitioners Act as 
to charging more than the regulation fees. 
But even before these enactments, such 
agreements were jealously scrutinized and 
required to conform to the dictates of public 
policy. In Pomfret v. Murray (2), speaki e 
of a novel stipulation by an attorney 
was also a trustee, Lord Hardwicke said: 
“This is a case of great consequence,. „and 


| (1) (1846).9. Ben. 107; 10 Jur. 84; 50 E. R. 283, 
* (2) (1740) 9 Mod, 230 lap 231; 68 E. R 417. 


it is incumbent on the Court to . proceed 
warily before they allow such a demand,” 
an observation which appears to me to be 
peculiarly applicable to the present case. 
In Saunderson v. Glass - (3) the esame great 
Judge observed: "It is truly said at‘ the 
Bar, that a security obtained by an attorney, 
whilst he is doing business for his client, 


or whilst a cause is depending, appears 
to this Court in a quite different light 
‘than between two common persons; for 


if an attorney, pendente lite, prevails upon 
a client - to agree to an exorbitant 
reward, the Court will either set it aside 
entirely, or reduce it to the standard of 
those fees to which , he is properly en- 
titled;. 5" .and if the Court 
did not ‘observe such . a 5 rule, it would expose 
clients very much to the artifices of at- 
tornies. See also Drax v. Scroope (4) and 
Philby v. Hazle (5), where Erle, ©, J., and 
Williams and Byles, JJ., all speak of agree- 
‘ments by solicitors of the kind- there in 
question as being in the words of Williams, 
J., manifestly ' ‘contrary to the general policy 


of the law." It is clear then that we shall 
be introducing no new law if we apply 
the test of public policy to agreements 


of the character now sued on. We have 
not been referred to any case in England 
in which a solicitor’s clerk has stipulated 
with his employer’s client for remuneration 
for giving special attention to his business. 
Such conduct might very possibly afford 
good ground for his immediate dismissal, 
and the fact that in this case the Vakil 
does not object to his clerk’s adopting thig 
course in this and other cases, far from 
making the case any better, opens ont a 
fresh vista of undesirable possibilities, and 
only makes it the. more incumbent on us 
to interfere for the proteotion of clients 
by refusing to enforce such agreements as 
contrary to public policy. I would allow, 
the appeal and dismiss the suit with costs ] 
throughout. 

AYLING, J.—I concur. . 

KuMARASWANI SASTRI, J.—[ agree. 
M.Q.P. Appeal allowed, 

(8) (1742) 2 Atk. 296; 26 E, R. 581. 

(4) (1831) 2 B & Ad. 581; 9 L. J. K.B. (o. s.) 291; 1, 
Dowl. P. C.'69; 109 E. R. 1259; 36 R. R. 677. 

(5) (1960) 8 C. B. (N. 8.) 647; 23 L. J. C. P. 370, 2. 
L. T. 433; 7 Jur. (N. s.) 125; 8 W. R. 611; dd E.. R; 
1320; 125 .R R. 831, , . . EH A 
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ALLAHABAD HIGH COURT. 
Ouiutwan Revision No, 268 or 1917. 
f April 28, 1917. 
Present:—Mr, Justice Walsh. : 
LAO HMI NARAIN— Petitioner 
versus 


EMPEROR-—O»rostrg Parry. 

Penal Uode (Act XLV of i860). s 289—XNegligent 
conduct with respect to dog —Dóg biting human beings 
— Offence. c : 

To allow liberty toa ferocious animal is in itself 
likely to cause danger to human beings. But in the 
case of an „ordinary doméstic animal, e.g. a dog, 
there is no presumption that it is likely to bite 
human beings. 

‘Theréfore, in order to obtain a conviction under 
section 289 of the'Penal Code against the owner of 
a dog, it must be proved that that particular dog 
had a tendency or character of biting human beings. 


Criminal revision from an order of the 
Sessions Judge, Allahabad, dated the 24th 
February 1917. : 


‘Mr. P. L.:Banerji, for the Petitioner. 
Mr. R. Molcomson (Assistant Government 
Advocate), for the Crown. 


JUDGMENT.— This is a very small matter. 
The case has not been satisfactorily tried, 
and strictly speaking it ought to be sent 
back to be tried again. The Magistrate 
begins by stating: that the offence charged 
is “not taking proper care of his dog.” 
That is not the offence ‘nor-is ib an offence 
known ‘to ‘law. The offence with which the 
accused was charged was “knowingly or 
negligently ‘omitting ‘to take such order with 
his ‘dog as was ‘sufficient to guard against 
any probable danger of grievous hurt from 
such animal.” ‘Tn the case of à; ferocious 


animal “it is-quite clear that to allow it 
‘liberty is in ‘itself "likely £o cause danger 
to “human beings. But in the ‘case of. a 
‘dog tt ‘must “be shown thát it ‘ig likely ‘to 
bite Human beings. "Pbereis no presumption 
"an the ‘case of an -ordinary domestic dog 
ibat it is likely -to bite human beings. 
‘There ‘af many dogs who are likély and 
‘there’are some dogs Wbo are actually trained 
to do so. , But “it, must be proved against 
‘the -owner ‘of the dog that this par- 
ticular ‘dog ‘had a tendency or character 
óf biting huhan. “beings. There was 
diréct "evidence ‘against this dog having 
previously this character and that zomplaints 
had been made to the accused against its 
conduct. But the Magistrate came to no 
conclusion at all upon that direot evidence, 


$8 


“INDIAN OABES. 


913 


and indeed he does fot seem to have 
addressed ‘himself to the separate and inde- 
pendent point whether the dog had the 
character of biting human beings. He says, 
it is admitted that the accused had a 
dog about a year ago which bit three 
wemen and -for which ,the accused had to 
pay." He does not even find that the 
admission was made with reference to this 
dog in question, and in fact there is no 
admission of “any kind on the evidence. 
Therefore -the case ought to go back for 
the facts’to be fóund.upon the evidence 
with reference to the charge. But it seems 
to ‘me to ‘be a trivial case, which does 
not merit the time and money already 
spent ‘on it to be spent all over again. 
The result of this unfortunate bite was 
that according to the medical evidence 


tthe complainant -had five superfivial pea- 


sized -punctures in elose proximity at the 
back -of his left leg. They appear to have 
caused no -other consequences. Of course a 
dog-bite may bea serious matter and may 


be a very serious matter indeed. But that 
is not a reason for tredting every dog- 
bite as, & serious ‘thing in itself, The 


complainant said nothing at all about his 
physical suffering. I think tbe Assistant 
Government Advocate issprobably right that 
it was mérely mental. snffering. The accused 
‘has been fined Rs. 40; 6f which Rs. 25 have 
‘been awarded tothe complainant for this 
mental suffering. I think the amount is 
excessive. With the consent of the'aecused, 
who in Jaw has the right to have the case 
sent back for proper trial, [ reduce the fine 
‘to Rs. 5 and I award Rs. 2 of this to the 
if realised 


complainant. Any sum, in 
excess of Rs, 5, must be refunded to the 
accused, : . 
Fine reduced, 
AN 
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ALLAHABAD HIGH COURT. 
Criminar Revision No, 674 or 1917. 
September 26, 1917. . 
Present: — Justice Sir P. C. Banerji, Kr. 
RAM KISHAN-—APPLICANT 
versus 


:EMPEROR-—O»rosims Party. 

Criminal Procedure Code (Act V of 1898), ss. 110, 
128— Order for security—Security furnished—Reference 
to Sessions Judge, whether necessary. 

Section 123 of the Criminal Procedure Code has 
reference to a case where default is made in furnish- 
ing the security required, but if the security’ is 
given the section does not apply and no reference to 
the Court of Session is necessary. 


Criminal revision against the order of 
the Officiating District Magistrate, Bareilly, 
dated the 23rd July 1917. 

Mr. 0. J. A. Hoskins, for the Applicant. 

Mr. S, P. Ghosh (for the Assistant Govern- 
ment Advocate), for the Crown. 


-JUDGMENT.—Ram Kishan was called 
upon under section 110 of the Code of 
Criminal Procedure to furnish security for 
good behaviour on the ground that he was 
a man of a dangerous and desperate character. 
The Officiating District Magistrate of Bareilly, 
who tried the case, made an order under 
section 118 directing Ram Kishan to furnish 
security to be of good behaviour for two 
years. As the security ‘was furnished, he 
did not subniit* the ‘ease ‘to the Seasions 
Judge under section 123 of the Code. The 
first plea taken in the application for 
-ravision to this Court is that the learned 
Magistrate acted contrary to law in not 
complying with the provisions of section 
123, sub-section (3), and not sending the 
record for the orders of the Sessions Judge. 
Having regard to the élear language of 
section 129, which is to the effect that if 
& person who has been ordered to furnish 
security does not give such security the 
Court may direct him to be detained in 
prison pending the orders of the Sessions 
Judge, ‘the learned Counsel for the applicant 
did not press the plea. In the case of Raz 
Isri Pershad v. Queen-Empress (1) it was 
observed tbat the section has reference to 
a case where default is made in furnishing 
the security required, and that if Segurity 
is given, the section does not apply aud 
no reference to the Court of Session is 
xecossary. Security having been furnished 


(1) 23 0. 621 at p. 627; 12 Ind, Dec. (x. s.) 413, 
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.l do not feel that I should be 
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in this case, it was not necessary to submit 
the case to the Sessions Judge. As the 
order in the present case was made by 
the Officiating District Magistrate, I have 
allowed the whole of the evidence to be 
laid before me by the learned? Counsel 
for the applicant. In view of that evidence 
which shows that there are specific instances 
in which the accused had been maltreating 
people, trying to extort money and had been 
extorting money, it cannot be held that 
he has retrieved his character. He had 
already been convicted six times and it is 
not satisfactorily shown that since bis last 
conviction in 1914 he has improved his 
character. On the contrary the evidence 
goes to prove that he is still pursuing 
his old habits. Under these circumstances 
justified 
in interfering with: the order of the Court 
below. I accordingly dismiss the application 
"o Application dismissed. 


1 


; é ; ` e 
ALLAHABAD HIGH COURT. , : 
CriminaL Revision No. 6€0 oF 1917. y~ 
September 9,1917. | Pu 
Present;—Justice Sir P. C. Banerji, Kr; - 
BADRI PRABAD- Aoousab— ÁPPHGANT: 
versus tid 
EMPEROR-—OrrostrE Pakar. D 
Penal Códe (4ct XLV of 18F9), s. 192 ~ Fabricating 
false evidence — Document, antedating of, whether 
offence. “ 
-Accused was a clerk whose duty was to rógisidr 
sales of cattle at a market. Two persons: bought 
some cattle in the market on March 21st, 
but omitted to obtam receipts for them, : and on 
leaving the market they were asked by à Sub. 
Inspector of Police to produce receipts for thé catile. 
On March 27th they produced the receipts which 
bore date the 21st of March but werein fact pre- 
pared by the accused on the 27th: — . 
Held, that the accused was not guilty of the 


-ofience of fabricating false evidence inasmuch as the 


receipts, so far from causing the Sub-Inspector to 
entertain an erroneous opinion touching a point 
material to the result of the enquiry he was making, 
might have caused him to form a correct opinion, 
[p. 916, col. 2.] 

Criminal revision from an order of the 


Sessions Judge, Banda, dated the 2nd Axgunt 


1917, 


' Vol. Xuri} 
JAGRUP SHUKUL t£, EMPEROR, 


Mr. P. L. Banerji, for the Applicant. 
Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. ! 


JUDGMENT.— The applicant Badyi Prasad 
has been*oh victed of fabricating false evidence 
as defined in section 192 of the Indian 
Penal Code and has been sentenced under 
section 193 of that Code to three months’ 
rigorous imprisonment, Badri Prasad was a 
clerk employed by the .Naraini Estate, 
which is in charge of the Court of Wards, 
and one of his duties was to register sales 
of cattle at. the. Naraini market. On the 
21st of March 1917 two persons, Riyayat 
and Arman, were. carrying away twenty six 
head of cattle. While they were passing 
Bissinda Police Station, the Sub-Inspector 
stopped them and wanted them to produce 
the receipts. which they had obtained as 
to the registration of the sale of the cattle, 
They produced nineteen receipts but they had 
none as regards the remaining seven head of 
cattle. On the 27th of that month they 
produced seven receipts bearing date the 
21st of March 1917. These receipts had 
in fact been prepared by the accused on 
the 27th but they were dated, as I have 
said above, the 21st of March. It has 
been proved that the seven head of cattle 
were in fact purchased by Riyayat and 
Arman on the 21st of March at. the 
market, but. for some reason which does 
not appear, probably through oversight, 
receipts were not granted in regard to them. 
The accused was sent up for trial for an 
offence under section 218 of the Indian 
Penal-Gade. But as he was not a public 
servant; he could not be convicted under 
this-section. The learned Magistrate, how» 
ever, convicted. him under section 193, he 
being of opinion that in preparing the 
seven receipts Badri Prasad had fabricated 
false evidence. The offence of fabricating 
false evidence is defined in section 192. 
The ingredients of the offence are that 
'eireumstanees should be caused to exist, or 
& false entry should be made inany book 
or record, or any document should be made 
containing a false statement, that such 
circumstances, false entry or false docu- 
ment should be made with the intention 
that if may appear in evidence in a pro- 
ceeding taken by law before a public ser- 
vant, and so appearing in evidence may 
gause such public servant to entertain an 
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erroneous opinion touching any point material 
to the result of the proceeding. The pro- 
ceeding, whick the Sub-Inspector who is & 
public servant was holding, was one for 
the purpose of ascertaining whether the 
cattle had been purchased at the market 
by the two men who were carrying them 
or whether they were stolen property. The 
receipts which were granted by the accused 
to the purchasers of the cattle could not 
possibly cause the Sub-Inspector to enter- 
tain an erroneous opinion touching a point 
material to the result of the enquiry he 
was making. He was satisfying himself 
whether the cattle were stolen property 
and these receipts, sofar from causing 
him to entertain an erroneous opinion as 
io whether the cattle had been sold or 
not, might have caused him to form a 
correct opinion on the point. One of the 
principal ingredients of the offence of 
fabricating false evidence was, therefore, want: 
ing in this case. This being so, the offence 
of fabricating false evidence was not com: 
mitted by the accused and he could not 
be criminally punished ‘under sestion 193 
of the Indian Penal Codé. His conduct 
in granting receipts subsequently to - the 
date of the actual sale or in making 
alterations in his register was ,no doubt repre- 
hensible, but: it did not^édnstitute a criminal 
offence for which he éculd be convicted, 
I accordingly allow the application, set aside 
the eonviotion And the sentence, and acquit 
Badri Prasad of the offence of which he was 
convicted. The bail-borid furnished by him 
is cancelled. 
Application allowed. 


ALLAHABAD HIGH COURT. 
Civi» Revision No. 103 or 1917, 
August 7, 1917. š 
Qresent: —Justice Sir P. C. Banerji, Kr, 
JAGRUP SHUKUL—PzrrITIONER 
versus 


EMPEROR—Oprosire Parry. 
Criminal Procedure Code (Act V of 1898), s. 195— 
Sanction to prosecute —Munsif, when subordinate to 
Subordinate Judge—Buperior Court, whether cam take 
additional evidence, 
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A Munsif is subordinate to a Subordinate Judge 
within the meaning of ‘section 195 of the Criminal 
‘Procedure Code if ‘appeals from the Court of the 
former are preferred to the Court of the latter and 
“ordinarily lie" to his Court. (p. 916, col. 2.] 

‘In considering an application under section 195 (6) 
of the Criminal Procedure Code a superior Court is 

mpetent totake and consider additional evidence 
for the-purpose of satisfying itself whether sanction 
should or should not be granted. [p. 917, col. 1.] 

‘Civil revision against the order of the 
Sessions and Snbordinate Judge, Jaunpur, 
dated the 2nd April 1917. 

Messrs. C. Ross Alston and E, A. Howard, 
for the Petitioner. 

Mr. G. P. Boys, for the Crown. 

JUDGMENT.—This application for revi- 
sion was made under ‘the following cir- 


cumstances. A suit was filed in the Court of the 


Munsif of Jaunpur which was dismissed on 
the 19th of November 1914. An applica- 
tion was made to the Munsif of Jaunpur 
by the Government Pleader for sanction to 
prosecute the applicant under various sections 
of the Indian Penal Code, these being some 
of the sections mentioned in section 195 
of the Code of ‘Criminal Procedure. The 
application purported to be one under seotion 
195, paragraph 1, clause (b), of the Code of 
Criminal Procedure. It was-not an application 
under section 476, as is erroneously stated in 
the order of the learned Munsif. The matter 
was taken up by the successor-in-office of 
the Munsif who had dismissed the suit. He 
took some additional evidence and came to 
the conclusion that there was not sufficient 
reason for sanctiqning the prosecution of the 
present applicant, and he accordingly rejected 
the application. Thereupon a petition was 
presented in the Court of the Sessions 
and Subordinate Judge of Jaunpur, purport- 
ing to be an application under section 195, 
paragraph (6), of the Cade of Criminal Pro- 
cedure. Mention was made in the application of 
the fact that the Munsif had refused sanction 
and the .prayer was that sanction might 
be granted for the prosecution of the present 
applicant. “I may mention that the officer 
called ‘Sessions and Subordinate Judge of 
Jaunpur is Subordinate Judge of Jaunpur as 
regards civil matters and Additional Sessions 
Judge as regards criminal cases. He took &me 
further evidence and came to the conclusion 
that there was a prima facie case against 
the -present applicant and accordingly granted 
the sanction asked for. It is this order 
df which revision is sought, and the main 
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arguments upon which the application for 
revision is fóunded are that the Court below 
had no jurisdistion to grant the sanction 
asked for and that on the merits its order 
was nob & proper one. 

It is clear from the provisions of seotion 195 
of theCodeof Criminal Procedure that an ori- 
ginalapplication for sanction may be madeunder 
clause (b) of sub section (1) of that ‘section 
either to the Court in which the proceedings in 
connection with which the alleged offence is 
said to have been committed were held, or to 
some other Court to which’ that Court 
is subordinate. Under paragraph (6) any 
sanction given or refused may be revoked 
or granted by any authority to which the 
aathority giving or refusing sanction is sub- 
ordinate. If, therefore, the Munsif of 
Jaunpur was subordinate to the Subordinate 
Judge of Jaunpur, within the meaning 
of section 195 of the Code of Criminal 
Procedure, an original application for sanction 
could be made to that officer, or that officer 
could be moved to grant the sanction which 
had been refused by the Munsif. Itis, there- 
fore, immaterial whether the application made 
to the Sessions and Subordinate Jadge 
of Jaunpur was an original application under 
clause (5) of paragraph (1) or an application 
under paragraph (6) of section 195. The 
real point for consideration is whether 
the Munsif of Jaunpur is to be deemed to be 
subordinate to the Subordinate Judge. 
Paragraph (7) of the section provides that 
for the purposes of the section every Court 
shall be deemed to be subordinate to the 
Court to which appeals from the former Court 
ordinarily lie. As I have stated above, the 
position of the Subordinate Judge of-Jaunpur 
issomewhat different from the position of 
ordinary Subordinate Judges, ‘he is 
Additional Sessions Judge and he is Sub- 
ordinate Judge for civil cases. Under 
orders issued by the High Court under 
section 21 (4) of the Bengal, Agra and Assam 
Civil Courts Act, 1857 (vide Notification No. 
1708/15—114, dated 25th April 1913) appeals 
from the Court of the Munsif of Jaunpur are 
preferred to his Court and “ordinarily lie” to 
his Court. Therefore the Subordinate Judge 
must be deemed to be the authority to 
which the Munsif of Jaunpur is subordinate 
within the meaning of section 195 and he 
was competent to entertain the application 
mado to him, whether that application be 
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'regarded as one under paragraph (6) or as 
an original application under clause (b) of 
paragraph (1). As to the merits of the case, 
the Subordinate Judge was, I think, eqmpetent 
-to take amd’consider additional evidence for 
the purpose of satisfying himself whether 
sanction should: or should not be granted. 
This is the view which was taken by & 
learned Judge of this Court in Rahmatullah 
v. Emperor (1). The learned Judge has not, it 
is true, set forth at length the reasons for the 
‘conclusion at which he arrived bnt having 
‘regard to the additional evidence, which waa 
‘produced before the Munsif and-also before 
the Subordinate Judge, it cannot be said 
that there was no prima facie case against the 
applicant. I am, therefore, of opinion that 
the present applicatinn is without foree and 
I accordingly reject it. The order staying 
proceedings is discharged and it is directed 
that the record: be sent back to the Court 
below. 
Application rejected, 


(1) 82 Ind, Cas. 167; 17 Gr. L. J. 29, 


ALLAHABAD HIGH COURT. 
URIMINAL Revision No. 576 or 1917. 
August 13, 1917. 

Present:— Justice Sir P. C. Banerji, KT. 
MADHO AND ANOTEER—A CCUSED—AÀ PPLICANTS 

i versus 
EMPEROR— Opposite Parry. 

Penal Code (Act XLV of 1860), ss. 332, 323— Public 
servant, assault wpon— Discharge of duty, meaning of 
— Constable acting under order which has ceased to 
have force—Criminal Procedure Code (Act F of 1898), 
s. 144. . 

The words “in the discharge of his dniy as such 
public servant" in section 832 of the Penal Code 
mean in the discharge of a duty imposed by law 
on Es public servant in the purticular case. [p. 918, 
col. 1. 

A constable, purporting to act under an order of 
the District Magistrate: which had ceased tó have 
force asked the accused to give up their lathis. 
The accused, refused to do this and assaulted the 
constable: 

Held; that the aceused could not be convicted 
under section 382 of the Penal Code, inasmuch as 
the constable was not acting in the discharge of his 
duty asa public servant. [p, 918; col. 2.]. 

Criminal revision from an order of the 
Sessions. Judge, Allahabad, 
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Mr. Peary Lal Bauerj for the Applicant, 

Mr. Lalit Mohan Banerji (Government 
Pleader), for the Crown. 

JUDGMENT.—The two applicants, Madho 
and Ramanand, have been convicted under 
section 332 of the Indian Penal Code, for 
having caused simple hurt to a constable 
named Ram Partit and each of them has 
been sentenced to rine months’ rigorous 
imprisonment. They have also been bound 
down to keep the peace for one year under 
section 106 of the Code of Criminal Pro. 
cedure The facts as found are these. The 
two men with a third man named Mataphal 
were returning ‘from the Cantonment Magis- 
trate’s Court and when they were nearing 
the .pontoon bridge the constable Ham Partit, 
who was on duty, found that they were all 
armed with what the Magistrate calls formid- 
able lathis. The constable enquired who 
they were and on being told that they 
were servants of a pragwal, heasked them to 


give up their lathis if they were not 
prepared to go to the thana. The men 
refused 1o surrender their Jathis. The 


constable then told them that he would 
not allow them to proceed. Thereupon 
Madho attacked him with a lathi and struck 
him several times. Ram Partit rushed 
at Madho and seized him by the waist and 
the two grappled with each other. Rama- 
nand then struck Ram Partit with his fists 
until another constable appeared on the 
scene. For this offence the two applicants 
have been convicted and sentenced as stated 
above. 

It is contended that the conviction under 
section 332 of the Indian Penal Code is illegal, ' 
inasmuch as the constable Ram Partit who 
was undoubtedly a publie servant was not in 
the discharge of his duty as such public servant 
when burt was caused to him. It appears that 
in August 1914, the District Magistrate of 
Allahabad issued an order (whieh*appears to 
have been published in December 1914), to 
the effect that no prugwals or their servants 
should carry  lathés within the Municipal 
limits of Allahabad or the Cantonment or 
the riverside and that the Police had instrac- 
tions to seize any lathis or dandas found in the 
possession of pragwais or their servants, It 
is in pursuance of this order that the 
constable is said to have been acting, 
lf the order was a legal order. and was 
in force at the time when ‘the occur 
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rence in. the, prasent -oase took place 
the applicants have been vighily convicted. 
Theonly authority, as far as I am aware 
{and -Ihave not been referred to any other) 
under which the order could legally have 
been passed, is paragraph 3 of section 144 
of ihe Code of Criminal Procedure, being 
an ‘order issued to the public generally and 
not to any individual. Under paragraph 5 
of.. the same section no order passed 
under the section shall remain in force 
for- more than two months from the making 
thereof, unless in certain cases the Local 
Government by notification in the official 
Gazette otherwise directs. If the order in 
the present case-was made under section 
144, it ceased ‘to have operation after the 
expiry of two months from the date of it, It 
has not been stated or shown on behalf of 
the.. Crown that this order was repeated at 
any, , subsequent time and, therefore, I must 
take.it that it ceased to bave forse at the 
time hen the offence in the present case 
- Was committed, In the case of Queen- Empress 
y- Dalip (1), which was in some respects 
similar to the “present case, it was held that 
the, -words "in the discharge of his duty as 
sneh publie: servant”? in section 332 of the 
Indian Penal Code mean in the discharge 
of., & duty imposed by law on such publie 
servant i in the partieular case. If the order 
issued-by the District Magistrate. in Angust 
1914 ceasea.to have effect after the expiry of 
two months. fram the date of issue, the 
constable in carrying out the order could 
not be said tø have been acting in, the 
dissharge of a duty imposed by law on 
him. - The learned Government Pleader has 
teferred to section 23 of the Police 
Act (V of 1861) and has contended that 
it was the duty of the constable to obey 
gnd: carry out the order issued by the 
District Magistrate, no matter whether that 
order was, justified by law or not. The 
answer to this contention is afforded by the 
language of fection 23 itself, which provides 
that it shall be the duty of every Police 
Offieer promptly to obey and execute all 
orders and warrants lawfully issued to 
by any competent authority. The word “ithe 
fully" governs both "orders" and ‘ “warrants”, 
go thatan order which a subordinate Police 
Officer is bound to obey must be an order 
« (1) 18 A, 246; A, W, 2 AN) 48; 8 Ind. Doc 
A 8) 87L r. : KAS 
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which was lawfully, issued. If the order 
passed. by the District Magistrate conld not 
be lawfully issued by him, it was not the 
duty of the constable to obey that order. 
Therefore when he was carrying out that ord er, 
he cannot be said to have been discharging 
his duty asa public servant. The case of 
Queen- Eanpress v. Nand Kishore (2) was. re- 
ferred to but that case seems to be distin- 
guishable. In my opinion the constable in 
calling upon the accused to surrender their 
lathis was not acting in the discharge of his 
duty asa public servant and, therefore, the 
accused could not be legally “convicted under 
section 332, Indian Penal Code. They were 
certainly guilty of causing simple hurt and 
were liable to conviction under section 323 
of the Indian Penal Code. : 

Having regard to the character of the men 
who committed the assault on theconstable-and 
the necessity of having proper control over 
men of this class, specially when they commit 
assaults on Police constables who are entitled to 
protection, I think that a somewhat severe 
sentence was called for. The sentence of 
nine months’ rigorous imprisonment is, how- 
ever, unduly severe for a simple assault of 
this kind. I, therefore, alter the conviction 
from one under section 332 to one under 
section 323 of the Indian Penal Code and 
reduce the sentence to one of four (4) months? 
rigorous imprisonment. The order passed under 
section 106:of the Code.of Criminal Procedure 
binding down the applicants to keep the peace 
wil stand. The applicants must surrender 
to their bai] and serve out the remainder .of 
their sentence. ° 


Conviction altered, 
(2) A. W. N. (1892) 1. oe 
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.PATNA HIGH COURT. . 
CurxrsaL Revision. No, 15 or 1917. 
“April 23, 1917. 

Present:— Mr. Justice Mullick. 
-RAGHUNANDAN FRASAD--PerrHoRAE 
versatus 


RAMADHIN SINGH—Opposite Parr, 

Criminal Procedure Code (Act V of 1898), ss. 344, 528 
—Magistrate, power of, to award compensation for ad 
journment—Transfer of case, order for -compensation | 
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whether ground for—Local inspection, Magistrate, power 
of to make. 

The Criminal Procedure Code does authorise 
Magistrates to give compensation whenever they 
think proper by way. of costs for adjournments, and 
the passing of such an order against a patty’ does 
not disclose any prejudice on the part of the Magis- 
trate\‘and is not a valid ground for the transfer of 
the- case to another Magistrate. [p. 940, col 1.] 

The law allows a Trying Magistrate to make local 
inspection for the purpose of understanding the 
evidence. “It does not limit the power of making 
such local inspection toa period subsequent to the 
commencement of the hearing of witnesses. All 
that is required is that the inspection should be 
limited to actual observation and should not include 
the taking of depositions. It is, however, not competent 
to a Trying Magistrate in the course of a, local inspec- 
tion to bring upon the record the statements of 
persons which the accused can have no chance of sub- 
PERI to the. test of cross-examination. [p. 920, 
col. 1. 

¿ Application, for transfer against an order 
of the Deputy Magistrate, Gaya. 
~ Messrs. Hasan Imam and Gour Chandra 
Pal, for the Petitioner. 

Mr. Manohar Lal (Assistant Government 


Advocate), for the Crown. 


Messrs. Manuk and Panchanan Banerjee, 
for the Opposite Party. 
: JUDGMENT.—It is admitted that one 


Kedar Nath Banerjee, who was, proprietor 
of. Mauza Tranwan, died leaving a nephew 
named 'Haridass Banerjee and a widow 
named Hamangni Devi. This nephew has 
taken out Probate of a Will alleged to be 
that of the deceased Kedar Nath Banerjee; 
that Will has since been impeached and 
proceedings for its revocation appear to be 
now pending before the Court of the District 
Judge of Patna. 


: The first party in the proceedings under 
section 107, Criminal Procedure Code, to 
which I shall presently refer; is the servant 
of the alleged executor Haridass Banerjee, 
whilé'the second party are mostly lessees 
alleged to have derived their title from the 
widow. It appears that in January 1917, 
notices under section 144, Criminal Proce- 
dure Code, were issued by the District Magis- 
trate of Gaya calling upon both parties not 
to create a disturbance in respect of Mauza 
Tranwan, Cause was shown by the first 
party with the result that on the 12th and 
13th February 1917 the District Magistrate 
recorded a: proceeding under section 107, 
Criminal Procedure Code, calling upon the 
second party to show cause why they should 
agt be bound down to keep the peace for a. 
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period of one year. The ense was bhon trana- 
ferred to the file of a Deputy Magistrate at 
Gaya named Moulvi Habibur Rahman. 

It appears that on the 25th February the 
learned Deputy Magistrate made a local in- 
spection of the Kutchery at Tranwan and 
on the 26th February adjourned the oase 
to the 5th of March for trial at a place 
called Wazirgunj. 

- On the 5th of March, when tha case was 
up for trial, a petition was filed on behalf 
of the second party stating that noone on 
behalf of the second party was present at 
the loeal inspection made by the learned 
Deputy Magistrate, and requesting the 
Deputy Magistrate to record a memorandüm 
of his local inspection, in order that the 
second party might know exactly what had 
happened at that inspection. The learned 
Deputy Magistrate complied with this re- 
quest and recorded what he had seen. The 
second party were not satisfied with this and 
immediately filed a petition before the learned 
Deputy Magistrate, asking him to stay pro- 
ceedings in order that they might move the 
High Court for a transfer of the case from 
his file. The learned Deputy Magistrate 
somplied with this request also, but he 
directed the second party to pay to the 
first party alsum of Rs, 100 by way of 
compensation. The matter now comes before 
me upon a Rule issued upon the first party 
to show cause why the application for the 
transfer of the case from the file of Moulvi 
Habibur Rahman should not be allowed. 

. Mr. Hasan Imam, who appears in support 
of the Rule, urges that the learned Deputy 
Magistrate is prejudiced and that his pro- 
ceedings of the 5th of March 1917, ordering 
the second party to give costs to the first 
party, discloses the biassed state of his mind. 
It appears, however, that this compensation 
was allowed on the petition of the first 
party, who complained that if the second 
party had intimated their intention of apply- 
ing for a transfer earlier, the first party 
would have been saved the trouble and ex- 
pense of bringing their witnesses to Court 
on the 5th of Marsh 1917. I agree that 
the*learned Deputy Magistrate was right in 
holding that it was possible for the second 
party to give timely notice to the first party 
of such intention, aud that it was proper 
and reasonable that the second party should 
pay-compensation to the first party, when the 
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learned . Deputy Magistrate granted an ad- 
journment, for the purposes of moving the 
High Court. The Criminal Procedure Code 
does authorise Magistrates to give compensa- 
tion whenever they think proper by way of 
costs for adjournments and so far as this 
order is concerned, I do not think that it dis- 
qlosed any prejudice on the part of the learned 
Deputy Magistrate. 

: The second ground is that by making the 
loea] inspection on the 25th of February 
1917 the learned Deputy Magistrate has 
rendered himself incompetent to try the case. 
. Now itis to be observed that no evidence 
has yet-Leen recorded and that all that the 
learned Deputy Magistrate did was to inspect 
the Kutchery and to,record what he found 
there. He has said in his memorandum that 
certain persons were in the Kutchery, who 
informed him that they were the servants 
of the first party, and that there was no one 
who elaimed to bea servant of the second 
party. Tbe law allows Trying Magistrates 
io make local inspection for the purpose of 
understanding the evidence. 
limit the power of making such local inspec- 
ticn to a period subsequent to the, com- 
mencement of the hearing of witnesses. 
Thare was no reason why the Trying 
Deputy Magistrate should not have 
inspected’ the locality before the witnesses 
had been examined, in order that he 
might understand the evidence which was 
&bout to be given. All that the law 
requires is that the inspection should be 
limited, to aetual observation and should 
‘not, include the taking of depositions. 
The accused has a right in every ‘case 
to require that the evidence upon which 
the decision is pronounced shall be legal 
evidence; and it is not competent to a 
Trying, Magistrate in the course of a local 
inspection to bring upon the record the 
statements, of persons which the accused can 
haye no chance of submitting to the test of 
cross-examination. So long as the Trying 
Magistrate refrains from doing this, and 
makes such.inspection as. would enable him 
ta understand the evidence, he is.acting ac: 
cording to law. 4 


Mr. Hasan Imam relies upon the case of. 


Bal bon Shaikh v. Emperor (1), but that case 
.veally goes no further than reiterating the 


principles which I have just enunciated. 
(1).8 Ind. Cas. 365; 37 C. 340; 14 C. W, N, 422; 11 
O. L, J, 835;11 Or. L. J, 121; 7 ; 
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It does not 
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There is nothing, therefore, in my opinion, 
ilegal in the Trying Magistrate's inspection 
in the present case and the charge. of pre- 
judice is unfounded. In my opinion the 
applicafion has no ‘merits and°skould ba 
dismissed. I accordingly, discharge, the Rule 
and direct that the trial do proceed.according 
to law. 

Rule discharged, 





BOMBAY HIGH. COURT. 
CRIMINAL Appear No, 134 05.1917. 
August 8, 1917; 

Present—Mr. Justice Heaton, and- 

l Mr Justice.Shah. 
EMPEROR-——PROSEOUTOR— APPELLANT. 
VETSUS 
VITHALDAS HIRJI AND OTHERS— ACCUSED 
— RESPONDENTS, 

- Bombay Prevention of Gambling Act. (Bom. Act IV 
of 1887), s. 12—‘Game’, whether wager—Instrument of 
gaming— Betting on horse-race, whether playing game. 

The word "game" as used in section 19 of the 


` Bombay Prevention of Gambling Act does notin“ 


clude a wager. [p. 921, col. 1.] 

Accused were gambling within the second, enclo- 
sure of the Bombay Race Course during the races, 
They received money from persons who bet on the 
horses running and promised to pay ón the winner 
at certain rates. They were charged under section 
12 of the Rombay Prevention of Gambling, Act: 

Held, that the accused were not guilty of,an offence. 
under section 12 of the Act inasmuch as they were, 
not playing with instruments oft gaming used in 
playing a game. [p. 921, cols, 1 & 2.] 

Per Heaton, J.—Betting on a, horse-race is not- 
playing a game or playing with instruments used. 
in playing a game within the meaning of. section 12- 
of the Bombay Prevention of Gambling Act. [p. 921; 
col. 1.] 

Criminal appeal by, the Government of 
Bombay from an order of acquitta] passed 
by the Bench of Honorary Presidency, Ma; 
gistrates at Mazagaon., 

Mr. Strangman,  Advocate-General (with- 
him Mr. Nicholson, Pablic Prosecutor),, for, 
the Crown. 

Mr. G. S. Rao, for, Acensed.No, 1, 

Mr. G.N. Thakor, for Agoused. Nos, 2,and.3, 


JUDGMENT: 
` Hearon, J.—The ‘facts established*by the. 
evidence in this case show that the accused 
were gambling within the second enclosure, 
of the Bombay Race Course during tlie 
races on the lat January 1917. Their kind: 
of gambling was this : they set-up an opposi- 
tion to the totalizator, received money 
from. persons who bet on the horses running, 
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&nd promised to pay on the winner at the 
same rate as the totalizator. They were 
charged before the Bench of Honorary 
Presidency Magistrates at the Mazagaon 
Court ifnder section 12 of the Bombay 
Gambling Act (Bombay Act IV of 1887) 
and were acquitted. The Government of 
Bombay have appealed against this acquittal, 
and we, have to determine whether on the 
facts found the acquittal is right. or wrong. 
I think. it is right and for reasons which I 
will. briefly state. 

The material part of section 12 runs as 
follows— 

“12: A, Police Officer 
without warrant :— 

"Ca) any person found: playing for money 
or other valuable thing with cards, dice, 
counters .or other instruments. of, gaming 
used in playing: any game, not being a 
game. of mere skill, in any public street, 
place or thoroughfare;...” 

Now this is to my mind quite plainly 
in. substance an enactment against playing: 
certain kinds of games for money in certain 
public or quas? publie places. It is not 
an enactment against gambling pure and 
simple in such places. If it were it would, 
I think, have been differently worded. On 
the. facts established, the accused were, no 
doubt, gambling ; they were certainly doing 
something for money ; but they were not 
playing a game for money or playing with 
instruments used in playing à game. 
Betting on a horse race is not playing a 
such instruments 


may apprehend 


game or playing with 
at least as I understand the  Euglish 
language. 


It is, however, argued that the Gambling 
Act modifies the meaning of words in this 
way : that as “ gaming" by the Act in- 
cludes “ wagering,” therefore (though the 
Act does not say so), a “game” includes 
a “wager.” In my opinion this is not 
o: the meaniug of the word “game” is 
not changed as a consequence of the change 
in the meaning-of '" gaming”. “Game” and 
“gaming” are different words, and are 
now, whatever they may once have been, 
independent. words. 

We have spent some hours in. Sonador: 
ing the decided cases but I cannot find 
one which is a-clear authority for the present 
matter. Emperor v., Lakhamsi Masli (1) 

(1) 20 B. 264; 6 Bom. Li. R: 1091; Or. L, Jı 1074, 
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may seem to be, but In the judgment in 
that case there is not a word as to the 
diffienliy “which I have discussed. It is 
needless for me to consider whether a 
piece of paper recording bets is an "in- 
stroment of gaming. I would dismiss 
this appeal. 

SAH, J.—In this case the three accused 
were charged under section 12 of tbe 
Bombay Prevention of Gambling Act of 
1687 with having been found playing for 
money with instruments of gaming used: 
in playing a gamein the second enclosure 
of the Bombay Race Ccurse on the lst 
January last. The instruments used were 
two slips of paper, Exhibits A and B, on 
which the wagers were noted, and the 
game was wagering on horse-races. They 
were tried by a Bench of the Honorary 
Presidency Magistrates and were acquitted 
on the ground that the slips were not 
instruments of gaming within the meaning 
of section 12, 

The Government of Bombay have ap- 
pealed from the order of acquittal, -and 
the learned Advocate-General has urged: 
two points in support of the appeal: first, 
that the slips of paper are instrnments 
of gaming, and, secondly, that wagering on 
horse-races is playing à game within the 
meaning of the section. 

In connection with the first point several 
cases have been oited and disoussed on both 
sides. The case of Emperor v. Lakhamsi 
Mask (1) is particularly relied upon on 
behalf of the Crown, and the caseof Queen. 
Empress v. Govind (2) is relied upon on 
behalf of the accused. The latter case 
was decided by & Full Bench. It was 
a case under section 12 of the Act after 
the present definition of “instraments of 
gaming” was enacted in 1890. All the 
learned’ Judges agreed in holding that the 
expression “instruments of gaming " as 
used in section 12 of the Act meantan. 
implement devised or.intended for that: 
purpose. - This decision is binding upon 
us, and: in determining whether the*paper 
Expibits A and B are instruments of: 
gaming or not, the test to be applied is 
whether they are implements devised or 
intended for that purpose. The case of 
Emperor v. Lakhamst Masli (1) relates to the 


(2)-16 B. 283; 8 Ind, Dec, (x: s.) 668, 
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presumption under section 7 of the Act. 
There is no reference to this point of 
the Full Bench decision either: in the 
judgment or in the cases referred to in 
the judgment. Though the expression 
“ other instruments of gaming used in 
playing any ‘game not being a game of 
mere skill? occurs in sections 7? and 12, 
I do not think that Lakhams?s case (1) 
can be treated as deciding that the ex- 
pression “instruments of gaming” under 
section 12, when applied to slips of paper, 
' has practically the same meaning as it 
would have under the definition of that 
axpression. It is possible thatthe learned 
Judges deciding that case may have taken 
that view of the Full Bench decision. 
But I rather think that if they under- 
stood the Full Bench decision in that 
way, they would have said so, It is 
also a reasonable explanation of the absence 
of any reference to that decision that the 
learned Judges may have treated the 
decision as limited to cases under section 
18 of the Act. In any case it is clear 
that in dealing with a case under section 

12 of the Act, not only am I justified 
in applying, but Iam bound to apply, the test 
laid down in the Full Bench decision in inter- 
preting the expression “instruments of gam- 
ing" with reference to the context in section 
12. of the Act. The lower Court has 
declined to treat these papers as im- 
plements devised or intended for gaming 
and in my opinion that view is correct. 
These papers were used merely as an aid 
to. memory and cannot be properly treated 
ag implements devised or intended for the 
purpose of gaming. Quite apart from 
authority I should have found it difficult 
to treat these papers, Exhibits A and B 
in, this ease, as instruments of gaming 
within the meaning of the definition of 
that -expression. But I base my decision 
on the ground that the judgments in 
Queen Empress v. Govind (2) restrict the 
meaning of the expression as used in. section 
12, and that the papers in question are 
not instruments of gaming according p 
that restricted meaning. 

, It is rather anomalous.that the same 
expression in the same Act should be 
interpreted more strictly in one place 
than in another. There is some diversity 
of judicial opinion on the .question whe- 
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ther such papers can be instruments of 
gaming within the meaning of. the defini- 
tion. Though it may be a question of 
fact in each case whether a book or a 
paper on which wagers are noted eis an 
instrument ‘of gaming, there is an under. . 
lying question of general importance in 
this class of cases as to whether a paper 
or & book. used for noting wagers merely 
asan aid to memory or for the preserva- 
tion of evidence relating to wagers can 
be an instrument of gaming or, in other 
words, can be held to be an article used 
as a subject or means of wagering. . These 
considerations, to my mind, render it 
desirable that this question should be . 
considered and decided by a Full Bench 
when it properly arises. . 

As to the other point I do not, desire 
to express any definite opinion, as it is 
not necessary to do so. The argument on 
behalf of the Crown is that as under the 
Act the word “gaming” includes “ wager- 
ing” the word “game” must include “wager”. 
It seems to me that there is considerable 
foree in this argument. It is not easy 
to see why “ wagering” or rather wagering 
on horse-races is not “playinga game.” 
I do not propose to pursue the point any | 
further for the reason stated. Assuming, 
without deciding, that wagering on horse- 
races is playing a game I cannot treat 
the papers, Exhibits A and B, as instru- 
ments of gaming used in playing the 
game, 1. 6, in wagering within the mean- 
ing of section 12 of the Act. 

I agree, therefore, that the appeal should 
be dismissed. 

. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Criminat Reviston No. 701 or 1917. 
September 25, 1917. 

Present: —Justice Sir P. C. Banerji, Kr. 
BARKAT ALI AND ANOTHEH—A PPLICAN1S 
versus 


EMPEROR—Opposite PARTY. $ 
Forests Act (VII of 1873), s. 25 (i)—Hunting in 
reserved forest without pecmit—Offeuce. | 
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. Accused with two others formed a party and 
went to a reserved forest with the object of hunting. 
The other two shot two deer in the forest: 

: Held, that notwithstanding that the accused did 
not actually shoot inthe forestthey were guilty of 
hunting ig the forest without a permit within the 
meaning of section 25 (7) of the Forests Act and the 
roles framed thereunder. 


' Crinfinal revision 
the Sessions Judge, 
ihe 11th July 1917. 
* "Mi: S. C. Mukerji, for the Applicants. 

Mr. S. P. Ghosh (for the Assistant Gov- 
ernment Ádvooate), for the Crown. 

JUDGMENT.—The applicants Barkat Ali 
and Hamid Ali have been convicted under 
. section 25 of the Forests Act (VII of 1878). 
The former has been sentenced to a fine of 
Rs. 50 and the latter to a fine of 
Rs. 40.,: It: appears that these,two persons 
along ,,with.- two. ‘others went into a 
reserved forest. The other two persons 
who. were tried along with the applicants 


order of 
dated 


from the 
Gorakhpur, 


Barkat Ali and Hamid Ali shot two 
deer. For this all the four persons 
were placed ‘on their trial. 16 has been 


found that. the four persons formed a party 
and went to the forest with the object 
of hunting. They had no permit and, 
therefore, they were punished under the 
section mentioned above for violating the 
rules framed under. clause (¢) of the 
Section. It is true the two applicants 
did not astually shoot any deer. As the 
section makes shooting punishable they 
dould not be convicted of shooting ina 
reserved forest, 
hunting and hunting without a permit 
is punishable under the section. Therefore, 
the two applicants have, in my opinion, 
‘been’ rightly convicted: The sentences, 
however, seem fo be severe. I accordingly 
reduce the sentence in the case of Barkat 
Ali to a fine of Rs. 25 and in the oase 
of Hamid Ali to one of Rs. 20. Any 
sum paid in excess of the above amourts 
will be refunded, 


Convictions upheld; Sentences reduced. 
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LOWER BURMA CHIEF COURT. 
CRIMINAL APPEALS Nos. 1231 ro 1235 
or 1916. 
4 February 11, 1917. 
Present;— Mr. Justice Parlett. 
MAUNG THA ZAN AND OTHERS —ÁÀQCUSED 
— APPELLANTS 
versus 


EMPEROR - RESPONDENT. 

Evidence Act (I of 187 2), s8. 35, 65— Register oj 
previous convictions, entry in, ‘admissibility of— Proof — 
Procedure, 

An entry in a rogister of previous convictions, 
where the conviction is relevant, is admissible under 
section 35 of the Evidence Act and can be proved by 
a certified copy under section 65 of the Act and upon 
iban accused might be asked if he admitted the con- 
viction, [p. 924, col. 2.] 


Criminal appeals from the order of the 
Sessions Judge, Thawarrawaddy, dated the 
29th of November 1916, passed in Sessiona 
Trial No. 34 of 1916. 

JUDGMENT.—It is convenient to deal 
with the defence first. That of Tha Zan 
and Tun Hlaing is the same—that they 
were at Tun Hlaing’s hut till the moon rose, 
which would be between 10 and ll r.m., and 
so could not have been at the dacoity four 
miles off before the moon rose. Po Kin no 
doubt says the moon had not risen when 
ihe dacoity occurred, but no one else 
appears to have been asked. On the other 
hand he says it was ll p.m. or midnight, 
and from his estimate of the interval between 
the dacoity and dawn as four pot boils, ib 
was probably very much later, and he may 
merely have not noticed whether the moon 
was up or not; he -has no clock, This 
being so, the albi fails. But there is a still 
stronger reason for holding this in the fact 
that Tha Zan’s report that he was going to 
the fishery wason 5th lazok, the day before 
the daeoity.. The event spoken to by the 
witnesses, therefore, may have actually taken 
place, but a day earlier than the daooity. 

Ma Sin’s alibi is that he was at Shangivin 
six miles from the dacoity till moon rise. 
The ‘Judge entirely disbelieved Tha Mya. 
The other witness is Ko Win and the Judge 
too doubted his evidence. Even if true, how- 
everyit is not a complete defence in view 
of the probability noted above that the da- 
eoity did not take place till long after moon 
rise and after Tha Sin would haye had 
ample time to travel six miles. The alleged 
quarrel with Ma Gyi is insufficient motive 
for a false charge and, moreover, does not 
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touch the other witness against Tha Sin. 
Chit U's defence is that he too was in 
Shangwin till after Mg. Cho’s clock struck 
eleven. Evenif the clock was fairly correct, 
I think the dacoity was at such a late hour 
that Chit U could have been there: but, of 
course, there is no reliance to be placed on 
the clock even if Mg. Cho’s evidence can be 
believed. 

Po Lu's defence is that he was on duty 
at the gate of Gwesaung, 8 miles from the 
dacoity, until the moon was up. But even 
this has not been proved by the best inde- 
pendent evidence which could be expected, 
namely, that of the village authority who 
arranged the roster under which Po Lu’s 
turn came that night. There appears no 
particular reason for the witnesses to remem- 
ber the exact date, nor to accept their 
statement that Po Lu was there at moon 
rise: but even if he were, as noted above, 
the dacoity was much later than that. Save 
Tha Sin none of the accused attempt to 
prove the ill-feeling they allege on the part 
of the witnesses against them. That the 
witnesses could have recognised men they 
knew under. the circumstances described, 
there is. no reason to doubt. There were 
a number of torches and it was quite light 


—light as a Pwe, one says-—and apparently. 


torches were also carried in the pursuit. 

Po’ Kin clearly named Aung Kyu at 
once. As soon as the thugyt came, he 
told him,this, and Mg. Ansaid he recognised 
Aung, Kyuand Tun Hlaing, and Tun Hla said 
he recognised Tha Zan. The thugyi went off 
promptly and found Aung Kyu, Tha Zan and 
Tun Hlairg all together in the latter’s hut. 
There can be no doubt they were all named to 


the thugyt before he started and their being, 


found in company is a strong corroboration of 
their identification. I can see no reason to re- 
ject the evidence against Tha Zanand Tun Hla- 
ing and dismiss their appeals. Tha Sin was 
recognised eby no less than three witnesses, 
-one of whom Me Gyi even addressed him by 
name. lean see no reason to Goubt their 
evidence and dismiss Tha Sin's appeal. 
` Mg. Po Sin, one of the witnesses. who 
identifed Tba Sin, also identi&ed Chit U. 
L eansee no reason for bis adding Ohit U's 
name falsely. ` 
Finally Shwe Peik identifed Po Lu. 
Both Po Sin and Shwe Peik at once told 
vbe fhugyi, as is clear from the frst informa- 
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tion report: that. Po. Kin‘sbould not, under 
the circumstances, have remembered the 
names they-gave is, I consider; not surprising. 
I see no,reason to reject. the evidence. I 
dismiss Chit U’s appeals. © e 

An entry in a register-of: previous convic- 
tions, where the convietion is relevant, is 
admissible under section 35 of the Evidence 
Act,. and could be próved- by a certified-copy 
under section 65, and upon it an accused might 
be asked if he admitted.the conviction. ` 


Appeals dismissed. 





ALLAHABAD HIGH: COURT. 
Crintnat Revision No. 726 or 1917. 
October 1, 1917. 

Present:— Justice Sir P: O. Banerji, Kr, 
THAKUR DAS AND OTHERS— ÅPPLIOANTS 

versus 4 


EMPEROR—Obe»osirE- PARTY. 
Criminal Procedure Code (Act V of 1838), ss. 4 (h), 
196 A—Interpretation of 8. 1964 —Non-cognisable 
offence— District Magistrate, whether can sanction pro- 
secution—Complaint, what is—Petition making specific 
allegations of bribery against Tahsildar, 
The words “not punishable with death, trans- 


portation or. rigorocs imprisonment fora term of. 


two years or upwards” in section 196 A of the Crimi- 
nal Procedure Code govern only a cognisable offence. 
and have no application to the case of-a non-cognisable 
offence. A District Magistrate empowered under 


the section has, therefore, authority to sanction. 


prosecution for a non-cognisable offence without 
regard to the amount ‘of punishment provided 
therefor. [p. 925, col. 2.] d 

Accused presented & petition in the Court of & 
District Magistrate and Collector in which he made 


various allegations against a Tahsildar, which. if- 


true, constituted offences under varions sections of 
the Penal Code. The Magistrate treated the petition 
as a complaint under the Code of Criminal Procedure 
and recorded the statement of the, accused on oath, 


in which the latter, made specific allegations of: 


bribery and extortion against the Tahsildar: 

Held, that the petition amounted toa complaint 
within the meaning of section 4 (A): of; the,Criminal 
Procedure Code. Tp. 926, col. 1.7 


Criminal revision from an; order of the 
Sessions Judge, Muttra. 

Messrs. C. Ross Alston, 4. H. C. Hamilton, 
J. M. Banerjee and Satya Chandra Mukerji, 
for the Applicants. 

Mr. C. J. A. Hoskins (for the Assistant 
Government Advocate), for the Crown. 

JUDGMENT.—The three applicants have 
been conyicted under section 120B (1) 
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read with sectién 911 of the Indian Penal 
Code. Their convictions have ‘been upheld 
by the learned Sessions Judge. The facts 
of ‘the case are ‘fully set: forth in the 
judgment sof the léarned Sessions? Judge. 
They are. briefly these. On the 2nd of 
November 1916 the applicant Daryao Singh 
presented a petition in the Court of Mr. 
Dampier, who was both Magistrate and 
Collester of Muttra, in which he made 
various allegations against the Tahsildar of 
Muttra. These allegations, if true, would 
constitute offences under various sections 
of the Indian Penal Code, the principal 
offence being one under section 161. Mr. 
Dampier treated the application as a com- 
plaint under ‘the Code of Criminal Proce- 
dure and recorded the statement of Daryao 
Singh on oath, in which he made specific 
allegations of bribery and extortion against 
the Tahsildar. The learned District Magis- 
trate directed an enquiry under section 
292 of the Code of Criminal Procedure, 
and in the end dismissed the case under 
section 203 of the Code. He then caused 
‘further enquiry to be held and finally 
sanctioned the prosecution of the three 
applicants under the sections mentioned 
above. They have been tried and convicted. 

The first contention raised on their 
behalf is that the sanction granted by 
Mr. Dampier as District Magistrate was 
ilegal. I do’nvt agree with the contention. 
Section 196A of the Code of Criminal Proce- 
dure provides that no Court shall take 
cognizance of the offence of criminal con- 
spiracy punishable under ‘section 120B of 
the Indian Penal Code "in & case where 
the object of the conspiracy is to commit 
any non-cognisable offence, or a cognisable 
offence not punishable with deatk, trans- 
portation or rigorous imprisonment for 'a 
term of two years or upwards, unless the 
“Local Government, or a Chief Presidency 
Magistrate or District Magistrate empowered 
in this behalf by the Local Government 
has, by order in writing, consented to the 
initiation of the proceedings.” In these 
provinces the Local Government has made 
an order empowering District Magistrates 
to sanction prosecutions under this section. 
The contention on behalf of the applicants 
is that the words “not punishable with 
death, transportation -or rigorous imprison- 
ment for a term of two years or up. 
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wards” govern not only a oognisable offence 
but a non-cognisable offence also. Having 
regard to the context of the section, I 
do not think that itis open to that con. 


struction, As pointed out by the learned 
Sessions Judge the use of the word 
'any" before non-cognisable offence 


shows that the Legislature did not intend 
that both in the case of a non-cognis- 
able offence and a cognisable offence the 
proviso about their not being punishable 
with death, transportation, or rigorous 
imprisonment for a term of two years or 
upwards would apply. If that had been 
the intention of the Legislature, it was 
wholly unnecessary to make any mention of 
cognisable or non-cognisable offences. What 
the Legislature intended apparently was 
that in the case of a non-cognisable offence 
the District Magistrate empowered under 
the section would have the authority to, 
sanction prosecution, buf in the case of 
cognisable offences he would have such 
power in respect of such offences only as 
are not punishable with death, transporta- 
tion or rigorous imprisonment for a term 
of two years or upwards, It is clear that 
the intention of the Legislature was to 
give authority to the Local Government 
or a Chief Presidency Magistrate or a 
District Magistrate who may be empowered 
in this behalf to sanction prosecutions in 
the case of minor offences only, but it 
may be that in making this provision the 
Legislature overlooked the fact that there 
are non-cognisable offences which are punish- 
able with imprisonment for a term of two 
years or upwards. However, as the section 
stands I do not think ib is open to 
any other construction than that placed 
on it by the learned Sessions Judge. 

The next contention is that the petition 
presented by Daryao Singh to Mr. Dampier 
was not presented to him as District 
Magistrate with the intention that he 
should take criminal action wugainst the 


'Tahsildar, but in his capacity as Collector 


and for the purposes of departmental en- 
quiry. It is true that the  petitidn was 
nof headed as a petition presented to the 
Distriet Magistrate, but the allegations made 
in it were to the effect that the Tahsildar 
had committed specific offences and in the 
statement which was made by  Daryao 
Singh before Mr, Dampier he give specific 
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instances of them. , His object clearly was 
that action should be taken under the Code 
of Criminal Procedure against the Tahsil- 
dar. The application was, therefore, a com- 
plaint. The Magistrate treated it as suoh. 
He ordered an enquiry under section 202 
and finally made an order under section 
203. That Daryao Singh’s object was 
that the petition was to be treated as a 
complaint further appears from the peti- 
tion sent by him to the Commissioner on 
the 23rd of December 1916, as set forth 
in the judgment of the Court below. Al- 
though it does not appear from the petition 
originally filed before Mr, Dampier whether 
it was filed before him in his capacity of 
“Magistrate or in his capacity of Collect- 
or, the subsequent proceedings which took 
place and the conduct of Daryao Singh 
himself show that he intended it to be a 
complaint and that it was in fact a com- 
plaint against the Tahsildar. 

As regards the merits of the case they have 
been dealt with by the learned Sessions Judge, 
and I see no reason to differ from ‘his 
conclusion. As regards Daryao Singh, he is, 
as both the Courts below have held, only 
& tool in the hands of the other accused, 
He was, therefore, not liable to the same 
amount of punishment as that inflicted on 
the others. In his case I reduce the sen- 
tence to one of three months’ rigorous 
imprisonment. The applications of the 
other two applicants are dismissed. The 
applicants must surrender to their bail to 
serve out the remainder of their sentence. 

Application rejected. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER'S COURT. s 
CRIMINAL Revision No. 287 or 1917. 
$ June 28, 1917. 
Present;—Mr. Rigg, A. J. C. 
NGA MIN DIN—APPLICANT 
versus 


BMPEROR—Ovrrvusite Parry. 
Criminal Procedure Code (Act V of 1898), s. 4387— 
Further enquiry, order for—Appellate Court, whether 
qund to give reasons for order, 
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Ib is not. ordinarily desirable that in: ordering 
further enquiry under seotion 437 of the Criminal. 
Procedure Code a detailed examination of the evi- 
dence and elaborate reasons should be given, bub 
enough should be said in the way of reasons to 
indicate o the Court below in what manner it is 
thought that its order was incorrect, Whether on à 
point of law or in misappreciation of the weight of 
the evidence or for want of a complete enquiry. ' [p. 
927, col. 1.) ^ poraa ia 

16 is fair to a person against whom an gyder, for 
farther enquiry is made that the reasons for directin 
such enquiry should be made explicit to ‘him an 
that he should have notice of the ground on which 
the further enquiry has been directed. [p. 927, col. 14) 

Tun Win v. Emperor, 4 L, B. R. 283; 7 Cr. L. J.:499, 
dissented from. en : 

Nagendra Nath Sen v. Mr. Korb,8 C. W.N 456;2 
Cr. L. J. 355, Wahed Ali v. Emperor, 3 C. L. J. 43,82 
C. 1090; 3 Cr. L. J. . 20, relied upon. cd 

Mr. K. Bonerjee, for the Applicant: : 

JUDGMENT.—This ‘is an applisation for 
revision of the order of the District Magiss 
trate directing further enquiry in the case'of 
King-Emperor v. Nga Min Din in Criminal 
Regular Case:No. 51 of 1917 of the Township 
Magistrate, Pyawbwe. $ EE 

The first objection taken to the 'order 
of the District Magistrate is that he has 
failed to give reasons for ordering further ' 
enquiry. The District Magistrate says: “I 
do not wieh to write a judgment in advance; 
but prima facie it is quite clear that: Nga 
Min Din is the prime mover in .this theft 
and ought never to have been discharged.” 
Section 437 of the Code of Criminal Procedure 
does not require æ. Court ordering further 
enquiry to state its reasons. .In' Tuni Win 
v. Emperor (1) Irwin, J., held that it was 
sufficient fora Court ordering further enquiry 
to state as its reasons that it-had considered 
the whole of the evidence on. the record; 
He said that it would be improper, for tha 
Magistrate to comment on the evidence in 
detail as such & proceeding would: tend to 
prejudice the accused. ipe 

This opinion has been dissented from.in two 
cases of the Calcutta High Court, Nagendra 
Nath Sen v. Mr. Korb (2) and Wahed. Ali:v. 
Emperor (8), in both of which cases it was 
held that the Magistrate should state . his 
reasons for ordering further enquiry, as in 
the absence of such reasons ib is nok 
possible for the High Court to exercise 
supervision over the Magistrate or Judge’s 
proceedings. : 

(1) 4 1, B. R. 233: 7 Or. LJ. 498." 

(2) 80, W. N. 466; 1 Or. L. J. 30b. 

(3) 8 C. L. J. 43; 32 C. 10906; 3 Or. L. J. 120. 
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To the reasons given by the learned 
Judges of the Caleutta High Court, I níay 
add that it appears to me fair to a person 
against whom an order for further enquiry 
is made, that the reasons for direeting such 
enquiry Should be made explicit to him 
and that he should have notice of the 
ground on which the further enquiry has been 
directed. |, : 

To the objection that the accused may 
be prejudiced in his trial if the reasons 
for the superior Court’s order are made 
explicit, it may be replied that while it 
is not ordinarily. desirable that a detailed ex- 
awination of the evidence and elaborate 
reasons should be given, enough should be 
said in the way'of reasons to indicate to the 
Court below in what manner it is thought 
that its order was incorrect, whether on a 
point of law or in misappreciation of the 
weight of the evidence or for want of a com- 


plete enquiry. ; 
(The rest of the judgment is nob reportable—Ed.) 


ALLAHABAD HIGH COURT, 
Crvit Revision No, 88 or 1917. 
August 6, 1917. 

Present:--Mr. Justice Piggott. 
GANGA RAM-—PETITIONER 
versus 
EMPEROR—Oprosite PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 476, 
195—Scope of s. 476—Jurisdiction—Judicial proceed- 
dinge 
The provisions of section 476 of the Criminal 
Procedure Oode-are complete as they stand, and it 
is sufficient to bring those provisions into operation 
if the offence in question bo one of the kind referred 
toin section 195 of the Code and if it be either 
committed before the Court which takes action 
under section 476 or brought ander the notice of that 
Court in the course of a judicial proceeding. [p. 
928, col. 1.) 

Civil revision against the order of the 
Munsif, Bisauli, District Badaun, dated the 
24th March 1917, 

Messrs. Satya Ohunder Mukerji and Panna 
Lal, for the Petitioner. 

Mr. W. Wallach, for the Opposite Party. 

JUDGMENT.—These are two applications 
which come before the Court under the 
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following circumstances. There was a litiga- 
on in the Court of a Munsif 
of Bisauli, in which one of the parties 
was seeking to establish the propositioh 
that a certain house had at one time be- 
longed to one Ganga Ram. As a piece 
of evidence bearing on this question he 
undertook to prove to the Court that 
Ganga Ram had granted a ten years’ lease 
of this house in favour of one Tulshi Ram 
since deceased. It was said that Tulshi 
Ram had executed on stamp paper ah 
agreement to hold this house as tenant 
of Ganga Ram ata certain rent. Summons 
was issued to Ganga Ram calling upon 
him to produce this document. He appeared 
in Court in obedience to the summons, 
tendered in evidence an agreement of the 
nature suggested, purporting to have been 
executed in his favour by Tulshi Ram 
deceased as long ago as the:year 1895. 
He gave evidence on oath supporting the 
contract of lease in question and the 
genuineness of the document. A marginal . 
witness to the said document named Nathü 
Lal was also called and examined by the 
Court and he gave evidence in support 
of the genuineness of the document. Thé 
learned Munsif came to the conclusion that 
the document in question was a° forgery, 
that there never had been any such con- 
tract of lease, that it was proved by evi- 
dence that Tulshi Ram had never occupied 
the premises in question, that the appear- 
ance of the document was in itself sugs- 
picious and that, if the transaction had 
been a genuine one, the document would 
have been registered, which it was not. 
He issued notice to Ganga Ram and Nathu 
Lal as well as to two other persons, with 
whose case I am not now concerned, to show 
cause why their prosecution should not be 
ordered under the provisions of section 
476 of the Code of Criminal ,Procedure, 
and in the result he has ordered the prose- 
cution of Ganga Ram in respec? of offences 
punishable under sections 193 and 471 of 
the Indian Penal Code and of Nathu Lal 
in respect of offences under sections 193 
ana 471/109 of the same Code. The appli- 
cations before me are in revision by Ganga 
Ram andby Nathu Lal against the said order, 

The principal point taken is that the 
provisions of section 476 of the Code 
of Criminal Procedure must be regarded 
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as governed by those of section 195 of 
the same Code, in ‘such a manner that an 
offence, for instance, of using as genuine a 
forged document, punishable under section 
471 of the Indian Penal Code, would not 
fall within the purview of section 476 
unless it had been committed by a party 
to the proceeding pending before the Court 
at the time when the offence in question 
was brought under the notice of that Court. 
There is authority for that proposition 
in the case of Jadunandan Singh v. 
- Emperor (1). I am informed that there 
has been a decision of the Madras High 
Court to the same effect and one of the 
Bombay High Court to a contrary effect. 
With all respect to the learned Judges 
who have taken a different view, I have 
little doubt that the provisions of section 
476 of ‘the Criminal Procedure Code are 
complete as they ‘stand, and that it ‘is 
sufficient to bring those -provisions into 
operation if the cffence in ‘question be one 
of the kind referred to in section 195 of-the 
Criminal -Procedure Code and if -it be 
either committed before the Court which 
takes action under -section 476, or brought 
under the notice of that Court in the 
course of a judicial proceeding. So far as 
the cases now before me are concerned, 
however, this is of purely academical in- 
terest. The learned Munsif was of opinion 
that Ganga Ram and Nathu Lal had 
intentionally given false evidence before 
him in the course of a judicial proceed- 
ing and he was entitled to direct their 
prosecution for the said offence. He saw 


reason to suspect that these two men had ° 


also committed some further offence punish- 
able under section 471 of the Indian 
Perial Code, or had abetted the commission of 
some such offence, in connection with the 
document about which they gave evidence. 
Now as Ganga Ram and Nathu Lal were 
not ‘parties to the suit pending in the 
Court of the Munsif when this document 
was ‘produced in evidence, there is nothing 
in the ‘provisions of ‘section 195 of the 
Code of Criminal Procedure to prevent the 
Magistrate from taking cognizance of ghe 
alleged commission by either of these men 
of the offences above referred to, if he 


(4) 4 Ind, Cas. 710; 37 O, 260; 14 C, W.-N. 330; 10 
C.-L. J. 564; 11 Cr. L. J, 87. ' 
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finds upon enquiry that the evidence laid 
before him disclosed the commission of 
such offence or offences. That portion, 
therefore, of the order of the learned 
Munsif which directed the prosecution of 
these two men in respect of thn? offence 
under section 471 or 471/109 of the Indian 
Penal Code was really superfluous. 

I have been assed further to consider 
the question whether the facts disclosed 
by the order of the learnsd Munsif are 
sufficient to warrant the conclusion that 
Ganga Ram, when he produced this docu- 
ment in Court in obedience to ‘a summons, 
was fraudulently or dishonestly using that 
document ‘within the meaning of section 
471 of the Indian Penal Code. 1 think 
it sufficient to say ‘that this is a point 
which will require careful consideration by 
‘the Trying Magistrate, and the decision 
of whióh may depend on the ndture of the 
evidence produced by the prosecution. . One 
possible view ofthe case is that whatever 
offence punishable under section 471 of the 
Indian Penal Code was committed in the 
present case, was committed by that party 
to the suit .who caused the production 
of this. docnment by obtaining the issue 
of process against Ganga Ham, and that 
the matter to be considered by the Trying 
Magistrate will be whether there is reason 
to suppose ‘that Ganga Ram or Nathu 
Lal, or either of ‘them, abetted the com- 
mission of that offence. Further than this 
it is impossible for me to deal with the’ 
point on the facts now before me. I find 
no reason in.laow for’ holding that the 
orders scompliined of were outside the 
jurisdiction of the Court below and, ‘in 
my opinion, they were well within the dis. 
cretion of ‘that Court :and “call -for no 
interferenze. I dismiss both these applica- 
tions with costs. The learned Government 
Advocate ‘who has appeared to opposé the 
applications will be entitled to charge as 
costs the fee actually received ‘by him. 


Application dismissed. : 
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FULL BENCH. 


Seconp Crvin APPEAL, No. 100 or 1916. 
Ootober 26, 1917. 

Present:— Sir John Wallis, Kr., Chief Justice, 
Jusfice Sir William Ayling, KT., and 
Mr, Justice Kumaraswami Sastri. 
DORAISAMI AIYAH AND OTHEZS— 
PLAINTIFF3— ÁPPELLANTS 
VETSUS 


T. SUBRAMANIA ATYAR AND OTHERS— 


DeFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), ss. 11, Ewpl. 
V, 4T, O. XX, v. 12—Civil Procedure Code (Act XIV 
of 1882), ss. 211, 212— Hes judicata— Mesne profits, 
past, decree for, whether bars suit for future mesne 
profits—Alteration in new Code, effect of—' May pass 
a decree’, ‘relief’, meanings of —Interpretation of Statu- 
les— May" construed, as “Shall.” 

By the Full Bench (Ayliny, J., dissenting).— Where, in 
a suit for possession of property and mesne profits, 
past and future, a decree is passed for possession. 
and past profits without the claim for future profits 
being decided, a second suit for recovery of mesne 
protits from the institution of the first suit till de- 
livery of possession is not barred. [p. 931, cols 1 & 2.3 

Kuppusawmy Aiyar v. Venkataramier, 15 M. L. J 
462, overruled. 

Order XX, rule 12, Civil Procedure Code, does not 
make any material alteration in the nature of 
t he claim as to future mesne profits from what was 
contained in sections 211 and 212 of the old Code 
of 1882. Under the new Code, as under the old, ib is 
stilt a claim in respect of a cause of action that 
has not accrued at the date of suit and the plaint- 
iffs' omission to ask for that relief in his plaint 
will not bar a second suit for the same. [p. 931, cols. 1 
& 2: p. 982, cols, 1 & 2] 

Per Wallis, C.J.—The word ‘relief? in Explana- 
tion V to section l!, Civil Procedure Code, means 
relief arising out of a cause of action which bad 
accrued at the date of suit and on which the suit 
was brought and does not include relief, such as mesne 
profits, accruing after the dateof suit as to which 
no cause of action had then arisen. [p. 931, col. 1.] 

The change introduced by Order XX, rule 12, is 
that the award of-mesne profits is to be in all cases 
by a preliminary decree, and that, when ascertained, 
they are to be embodied ina final decree, whereas, 
under sections ?11 and 212 of the old Code of 
1882, they were to be ascertained in execution. 
This change does not affect the construction of 
Explanation V to section 11, nor is it affected by 
the omission in section 47 of the new Code of the 
proviso to the corresponding section 244 of the old 
Code. [p. 931, cols. 1 & 2.] 

Per Kumaraswami Sastri, J.—'The words ‘may pass 
a decree’ in Order XX, rule 12 (c), show that the 
power of the Court is discretionary, though the 
word ‘may’ in the previous sub-clauses (a) and (b) 
ny COM construed as meaning ‘shall? [p. 932, cols. 
1&2 


When different claims are dealt with in one rule 
under one of the sub-sections, the fact that the word 
‘may’ should be coustrued as ‘shall’ in one of the 
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sub-seotions owing to the nfture of the claim which 
it deals with, does not necessarily mean that the 
word cannot be construed in its ordinary sense as 
regards other clauses. [p. 932, col. 2.] 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Tanjore, in Appeal Suit No. 650 of 1914, pre- 
ferred against the decree of the District Munsif, 
Tiruvadi, in Original Suit No. 20 of 1914. 

This second appeal soming on for hear- 
ing on 2nd May 1917, upon perusing the 
grounds of appeal, judgments and decrees of 
the lower Appellate Court and the Court 
of First Instance and the material papers in 
the suit, and upon hearing the arguments of 
Mr. OC. V. Anantakrishna Atyar, for 
the Appellants, and of Mr. S. T. Srinivasa- 
gopalachari, for the Respondents, and the 
case having stood over, for consideration 
till the 4th May 1917, the Court (Sadasiva 
Aiyar and Spencer, JJ.) made the following 

ORDER OF REFERENCE TO A FULL 

BENCH. 

This is a suit for mesne profits. The plaint- 
iffa brought a previous suit (Original Suit 
No. 288 of 1909) for partition of family pro- 
perty, including a prayer for mesne profits. 

They obtained a deoree direoting a division 
to be made into five equal shares and award- 
ing Rs. 108 for past. mesne profits. The 
judgment was silent on the subject of future 
mesne profits. 

In thea present suit the District Munsif 
gave the plaintiffs a decree for the recovery 
of Rs. 254-8.0 mesne profits accruing after 
the institution of Original Suit No. 288 of 
1908, but on appeal, the Subordinate Judge 
dismissed the suit with the remark that 
although his decision might seem hard, he was 
bound by the ruling in Ramasami Iyer v. 
Srirongaraja Iyengar (1) to hold that 
no separate suit could be brought for mesne 
profits claimed in a previous suit, as the 
matter was res judicata by reason of the 
former decision. x 

Under the Code of 1892 it was Well settled 
by a Fall Bench decision of this Court, 
Kuppusawmy  Atyar v. Venkataramier (2), 
that such a suit would lie. The ‘same 
pringple was upheld in Caleutta in Mon 
Mohun Sirkar v. Secretary of State (3) 
(see the observations of Ameer Ali, J., at 


pages 970 and 971 on the dissratioawry 
(1) 26 Ind. Cas. 622; 2 L. W. 8. 
(2) 15 M. L. J, 462. 
(3) 11 0. 963; 8 End Doc. (x. s.) 1191, 
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form of section 211 of the Code of Civil 
Procedure, 1882). It was also, desided by 

another Full Bench that claims for possession 

“and claims for mesne profits form separate 
causes of action under the old Code and 
under the new Code, [vide Ponnamma! v. 
Romamirda Aiyar (4)]. 

The learned Judges who decided Rama- 
sami Iyer v. Srirangarajz Iyengar (1) base 
their opinion on the change of language in 
the Code of 1908. They say that in this 
‘Code, sestion 211 of the Code of ` 1882 dis- 
appears altogether, and, as Order XX, rule 
12, now reads, it is made equally a matter of 
discretion with Courts to direct.an enquiry 
into future mesne profits as it is to pass a 
decree for possession or for future mesne 
profits. : 

With due respect to those learned Judges, 
we are unable to see that there has been 
any substantial changeoflanguage. Section 
211 has not disappeared, but combined with 
section 212 it has been recast in Order XX, 
rule 12, 

Section 211 declared 
provide inthe decree” for the payment of 
future mesne profits. Order XX, rule 12, 
(1). Cc), declares that "the Court may pass a 
decree. B : ` direeting an enquiry 
as to rent or" “inate mesné profits. 

Section 212 permitted the Court either to 
“determines.the amount of past mesne profits 
‘by the decree itself or to pass a decree for 
the property and direst an enquiry into the 
‘amount of mesne profits. Order XX, rule 
12 (1) (a) and (b), is to the same effect. 
The only essential in procedure is that under 
the new Code mesne profits are not to 
be left to be determined in execution. 


“the Court may 


A more important change, and one to 
which the judgment in Ramasamz Iyer v. 
Srirangaraja Iyengar (1) contains no allusion, 
is.the mission of the proviso to section 
244 fron section 4? of the new Code. 
This ran as follows: — "Nothing in this seotion 
shall be deemed to bar a separate suit for 
mesue profits accruing between the institu- 
tion of the first suit and the execution of 
the decree therein where such profits ate not 
dealt with by such decree.” 

It may be that these words were omitted 
because they were considered superfluous, 


(4) 27 Ind. Cas, 679; 38 M. 829; 28 M, L. J. 127; - 


(1915) M. W. N. 130; 17 M. L. T, 124, 
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Similarly a provision thata claim for the 
recovery of land and a claim for mesne profits 
from such land should be deemed to be 
distinct, causes of action, found place in the 
Code of 1859 but dropped out of the Code 
of 1882 for the reason that it became super- 
fluous, as explained in Ponnammal v. Rama- 
airda  Atyar (4), but this did mot 
prevent the Court from arriving ata con- 
clusion that such claims constitute separate 
causes of action in the present state of the . 
law. : 

The use of the word “may” in Order XX, 
rule 12, like the same word in tbe old svotion 
211, seems to indicate that it is discretionary 
with the Court to award future mesne profits. 
The plaintiff could not insist on them being 


. granted to him, because at the date of the first 


suit the cause of action for mesne profits is 
not completed. In this connection the use of 
the word ‘shall’ in Order XX, rule 16, which 
deals with suits for accounts may be compar- 
ed with the use of the word 'may' in Order 
XX, rule 12. 

As regards the question of res judicata, 
section li, Explanation 5, declares that any 
relief claimed in the ‘plaint, which is not 
expressly granted by-the decree, shall be, for 
the purposes of this section, deemed to. have 
been refused. Butif mesne profits were claim- 


‘ed in the first suit and through mistake 


or oversight they were neither granted nor 
refused, the section will not prevent a second 
suit being instituted for their recovery, when 
the relief claimed in the plaint is a relief 
which the Coart was not bound to grant if 
the defence failed. This is made olear.in 
Kuppusawmy Aéyar v. Venkataramier (2). 

The case in Ramasami Iyer v. Sriranga- 
raja Iyengar (1) has sinoe been followed in 
Civil Revision Petition No. 853 of 1918 
(unreported), but one of the two learned 
Judges who decided it was a party 13 months 
later:to Thavasi v. Arumugam (5), whioh 
followed Kuppusawmy Azyar v. Venkataramzer 
(2) without referring to the more recent 
decision under the Code of 1908. The other 
learned Judge was a party to the Full Bench 
in Ponnammal v. Ramamirda diyar (4), whioh 
proceeds on considerations not easily reconcil- 
able with those upon which Ramasami Iyer 
y. srirangaraja Iyengar (1) was decided. 


(5) 28 Ind. Cas. 1; (1915) M. W. N. 170; 2L. W, 
157; 39 M. L. J. 326, i 
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. . We are inclined to the opinion that 

Hamasami, Iyer v. Srirangaraja Iyengar 
(1) was wrongly decided and requires recon- 
sideration and as the question involved is 
of consjderable importance and of ° frequent 


occurrence, we refer to the decision of a Full’ 


Bench the question whether, after a suit for 
possession of lands and mesne profits, past 
and future, has been brought and decided 
and a decree has been obtained for possession 
and past.mesne profits, without the claim to 
future mesne profits being decided, a second 
suit will lie to recover mesne profits from 
the institution of the first suit till delivery of 
possession. 





This second appeal coming on for hear- 
ing before this Full Bench on the 
10th October 1917, ' in pursuance of the 
above Order of Reference, upon perusing 
the said Order of Reference and the records 
inthe case and. upon hearing the 
arguments: of Counsel on both sides 
and having stood over for consideration till 
.this day, the Court expressed the following 


. OPINION. 

Waris, ©. J.—I agree with the referring 
Judges. Explanation. 5 to section 11 of 
the present Code of Civil Procedure is in 
exactly the same terms as the corresponding 
Explanation 3! to section l3-im£he Code of 
1882. Under the Code of 1882 it was held by. 
a Full Bench of this Court, in Kuppusawmy 
Atyar v. Venkataramier (2), in conformity 
with the decisions of other High Courts, that 
the word “relief” in the explanation means 
relief arising out of a causé of action which 
had ‘accrued at the date of-snit and on which 
the suit was bróught,' and did not inolude 
relief such as mesne profits accruing after the 
date of suit as to which no cause of action 
had then arisen, but which the Court was 


nevertheless expressly empowered to grant. l 


The explanation having been reproduced in 
exactly the same words, the presumption is 
that it was intended to have precisely the 
same effect. I do not find any suficient 
indication to rebut this presumption in the 
fact that sections 211 and 212 of the old 
Code were amalgamated to form Order XX, 
rule 12. The change introduced by the 
new rule is that the award of mesne profits 
in all cases is to be by preliminary decree, and 
that when ascertained they are to be embodied 
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ina final decree, whereas under sections 211 
and 212 they were tc be ascertained in execu- 
tion, This change does not appear to me to 
affect the construction of Explanation 5 to sec- 
tion 11, nor do I think it is affected by the 
omission in section 47 of the new Codeof the 
proviso to the corresponding section 244 of 
the old Code. I answer the question in the 
affirmative. i 


AYLING, J.—I regret that Iam unable to 
concur. The point referred is identical with 
that considered by Hannay, J., and myself in 
Hamasami Iyer vw. Srirangaraja Iyengar 
(1) and with all respect after hearing it 
re-argued I remain of the same opinion. 


I would answer the question in the nega- 
tive. 


KUMARASWAMI SASTRI, J.—The question 
referred to us for decision is “whether, after 
a suit for possession for lands and mesne 
profits, past and future, has been brought and 
decided and a decree has been obtained for 
possession and past mesne profits, without the 
claim to future mesne profits being decided, 
a second suit will lie to recover mesne profits 
from the institution of the first suit till 
delivery of possession", 


I agree with the Chief Justice, whose 
judgment I have had the advantage of 
perusing, and with Sadasiva Aiyar and 
Spencer, JJ., the referring, Judges, that the 
question should be answered in the affirma- 
tive. 


As there has been no adjudication as td 
future mesne profits, the second suit can only 
be barred if it can be brought under Explana- 
tion 5 to section 11, Civil Procedure Code, 
1908. It is now well settled that the word 
‘relief? in Explanation 5 means a relief which 
the plaintiff can claim as a matter of right in 
respect of a cause of action which has 
accrued to him at the date of suit and that 
relief in respect of future mesne profits is not 
claimable asa matter of right, no cause of 
action accruing to the plaintiff at the date of 
suit in respect of the future injury he'might 
suffer if the defendant continues to be in 
wrongful possession in spite of the suit, and 
that Explanation 3 of section 13 of the Code 
of 1882 which is the same as Explanation 5 
of section ll of the Code of 1908 will not 
bar a second suit. Mon Mohun Sirkar v, 
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Secretary of State (3), Jiban Das Oswal v. 
-Durga Pershad Adhikari (6), Bhivrav v. 
Sitaram (7), Ram Dayal v. Madan Mohan Lal 
(8), Kuppusawmy Acyar v. Venkatramier (2). 
* There is nothing in the present Code that 
alters the nature of the claim for future 
mesne profits. lt is still a claim in respect 
of a canse of action that has not accrued to 
the plaintiff at the date of snit and it cannot 
be contended after the recent decision of the 
Full Bench in Ponnammal v. Ramamirda 
Adyar (4) thatif the plaintiff had omitted to 
ask for the relief in his plaint, a separate suit 
would be barred. 

: The main contention for the respondents 
is that Order XX, rule 12, has row rendered 
it obligatory on the Court to passa decree 
as to mesne profits from-date ofsuit to date 
of delivery of possession if the plaintiff 
makes outa claim for such relief and that 
consequently the decisions under the Code of 
1882 have no application. 

1 do not think that the Code of 1908, 
which enacts as Order XX, rule 19, what 
was contained in sections 211 and 212 of the 
Code of 1882, has made any material altera- 
tion in the nature of the claim as to future 
mesne profits. Rule 12 provides that the 
Court may pass (1) a. decree for possession 
of the property, (2) a deoree for rent or 
mesne profits up to suit or direct an enquiry 
as to the same and may (3) direct an enquiry 
as to future mesne profits, It provides fora 
final deoree being passed after the enquiry 
directed is made and the liability ascertained. 
So far as clause (c) of rule 12 is concerned the 
power of the Court is still discretionary, as all 
the Order does is to provide that the Court 
may pass & decree directing an enquiry as to 
rént or mesne profits from the institution of 
the suit till the period provided for by clauses 
(2), (X) and (it). It has been argued that 
even as regards olauses (a) and (b) the word 
used is “may” and not “shall”, though the 
Court is hound to pass a deoree in terms 
of clanses (a) and (b) if plaintiff's claim is 
established. Section 212 of the old Code 
provides that the Court may either determine 
the amount by the decree itself or may pass 
a decree for the property and direct® an 
enquiry into mesne profitsand dispose of the 

(81 21 C. 252; 10 Ind. Dec. tx. s.) 800, 

(7) 19 B. 532; 10 Ind Dec. (x. s.) 855, 

(8121 A. 425; A, W. N, (1899) 158; 9 Ind. Doc. 
(aig. 919. 
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same on further orders, and the Legislature in 
including in one section what was embodied 
in two by using the word ‘may’, which 
occurred in both the sections, cannot ba said 


: to baye introduced any new pripciple as 


regards future mesne profits. * When different 
claims are dealt with in: one rule under 
various sub sections the fast that the word 
‘may’ should be construed as ‘shall’ in respect 
of one of the sub-sections owing to the nature 
of the claim which it deals with does not 
necessarily mean. that the word cannot 
be construed in its ordinary sense as 
regards other clauses. With. all respect 
I am unable to agree with the deci- 
sion in Ramasamt yer v. Srirangaraja 
Jyengar (1) that the grouping in one 
section of past and future mesne profits 
affects the nature of future mesne profits so 
as to attract to ifthe provisions of Hxplana- 
tion 5 to section 11, The omission of the 
proviso to section 241 in section 47 of the Code 
of 1908 is due to the fact that under the 
Code of 1908 the determination of questions 
as to mesne profits was.to be in the suit itself | 
and not subsequent to decree in execution 
proceedings. Under the scheme of the 
present Code there is no necessity for any 
such proviso to section 47, which corresponds 
to section 244 of the old Code. 

There being, in my opinion, no material 
difference between section 211 of the old 
Code and rale 12, clause (c), of Order XX of 
the present Code, there is no reason for 
departing from the decisions of this and the 
other High Courts as to the second suit not 
being barred by Explanation 5 of sections 11 
of the Code. 

Reference answered in the afirmative. 

M.C.P. 
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ADWAITA CHANDRA MONDAL t, KRISHNADHAN SARKAR, 


CALCUTTA HIGH COURT. 
ÀPPEAL FROM ORIGINAL DECRER No. 449 
or 1915. 

May 23, 1917. D 
Preseit:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Smither. 
ADWAITA CHANDRA MONDAL AND 
OTHERS— DEFENDANTS— Å PPELLANTS 
. versus 

KRISHNADHAN SARKAR-—PLAINTIFF— 

i RESPONDENT. . 

Will-— Probate, grant of—Legatees in possession of 
estate, effect of — Debts, absence of, effect of. 

The fact that since the death of the testator, his 
estate has been in the possession of the legatees 
according to the directions contained in the Will 
for more than twelve years before an application is 
made for Probate and that there are no debts due 
to or by the deceased testator, does not preclude the 
Probate Court from granting Probate in a vase where 
the Will is proved to be genuine and it is absolutely 
necessary for the legatees or persons claiming 
through them to have their title established under 
the Will by proving it. [p. 933, col. 2; p. 934, col. 1.] 

It is not open to the Probate Court to go into the 
question whether since the death of the testator 
the legatees have acquired, by adverse possession, 
statutory title to the testator's estate independently 
of the Will. [p 934, col. 1.] 

Appeal against the decree of the District 
Judge, Pabna and Bogra, dated the 24th 
July 1915. 

Babus Brajo Lal Ohakrabarty and. Krisna 
Kamal Moitra, for the Appellants. 

Babus Jnanendra Nath Sarkar 
Bhupendranath ‘Bose, for the Respondent. 

JUDGMENT.—This is an appeal against 
an order granting Probate of a Will dated 
the 3rd June 1885. The testator died some- 
time between 1885 and 1592, 

By his Will he gave 4 annas of his estate 
to his widow, 4 annas to each of his two 
daughters, and the remaining 4 annas to 
one Joy Hari Das, who is described as his 
foster-nephew, with the direotion that on the 
death of any one of them, his or her share 
would devolve on the survivors. There is 
also a provision in the Will that 12 bighas 
of land shall be appropriated for the pur- 
pose of the worship of the deities and other 
religious ceremonies, for the entertainment 
of guests and the payment of annual pro- 
nami to the guru. The Will was a register- 
ed one, but no application for Probate was 
made untilthe year 1914. It appears that 
on the death of the widow and daughters 
of the testator, Joy Hari, the surviving 
legatee under the Will, had some litigation 


and 


with the nephews, z. P the brother's sons 
of the testator, some of whom are the appel. 
lants before us in the present case. That 
litigation was compromised, the nephews 
of the testator taking one balf of the estate 
and Joy Hari taking the other half. That 
was sometime before the present application 
was made by one Krisnadhan Sarkar, who 
was appointed executor (by implication) 
under the Will. The appellants, who are the 
nephews of the testator, cpposed the applica- 
tionson the ground that the Will was not 
genuine and secondly, that there was no estate 
left to be administered. 

The Court below has found upon the evi- 

dence that the Will is genuine. That find- 
ing has not been assailed before us in argue 
ment, » 
What has been eontended before us is that 
as there are no debts due to, or by the de- 
ceased, and the legatees under the Will hav- 
ing been in possession according to the direc- 
tions contained in the Will for such a long 
period no Letters of Administration ought to 
be granted. We have been referred to the 
cases of Nursing Chunder Bysack In the 
goods of (1), Lalit Chandra Ohowdhury v. 
Baikuntha, Nath Ohowdhury (2), Lakshmi 
Narain Chatterjee v. Nanda Rani Debi (3) 
and Chandi Charan Mandal v. Banke Behari 
Mandal (4). 

The first two cases, however, related to 
applieations for Letters of Administration 
in ease of intestate succession and in such 
a case, it is the duty of the Court in grant- 
ing Letters of Administration to consider 
whether there is any estate to be administered 
or whether the estate had not been fully ad. 
ministered. The third ease no doubt was 
one in which there was a Will but the Will 
had already been proved, and Letters of 
Administration with copy of the Will annexed 
had been granted. Subsequently the widow, 
to whom Letters of Administration bad been 
granted, made an application to the Judge 


“under section 90 of the Probate Act for 


permission to raise money by sale of certain 
properties. It- was held that section’ 90 of 
the Act has no application where the estate 
has been fully administered, all the debts 
(1) 80. W.N 635. 
(2) 5 Ind. Cas. 395; 14 C. W. N. 462; 15 C. L, J, 


306. 
(3) 3 Ind. Cas. 287; 9 C. L. J. 116. 
(4) 10 C. W. N. 432. 


$34 
BAMANADHAH OHETTY €. KATRA VELAN, - 


_sollested and all legacies paid. In the last 
case. also the Will had already been proved 
and Probate granted and all that this Court 
held was that after the estate dealt with by 
the Will had passed to the widow and more 
„than twenty years had passed since the Will 
„Was; proved, the Court could presume that 
the estate was administered and on that 
ground refused Letters of Administration 
to the reversioner who applied for them after 
the death of the widow. Those cases, there- 
fore, have no application to the present case, 
where it is absolutely necessary for the 
legatees or persons claiming through them 
to. nave their title established under the Will 
.by proving the Will. 
. t is contended on behalf of the appellants 
that if the legatees have already acquired 
statutory title indépendent of the Will or 
if other interests have been acquired in the 
estate since the death of the testator, Pro- 
bate ought not to be granted. But we do 
. not know whether any statutory title has 
* ‘been acquired, and it is not open to the 
Probate Court to go into such matters. We 
do not express any opinion,as to how far 
(if at all) the interests of other persons 
would be affected by this grant of Probate, 
but we do nofthink thal there is anything 
to preclude the Probate Court from grant- 
ing Probate in a ease like this where the 
Will was really executed by the testator. 
. The appeal is dismissed with costs, two 
gold mohurs. 





Appeal dismissed. 


$ MADRAS HIGH COURT. 
LETTERS PATENT ÀPPEALS Nos. 35 AND 36 
or 1916. 
September 11, 1917. 
Present: —Justice Sir William Ayling, KT., 
and Mr, Justice Seshagiri Aiyar. 
- RAMANADHAN CHETTY— 
PLAINWREFF—-ÁPPELLANT IN BOTH 
versus 
KATHA VELAN AND ANOTHER--DEFEND- 
ANTS— RESPONDENTS IN L, P. A. 
No. 35 or 1916 


AND 

MUTHU VELAN AND ANOTHER—DEFEND- 

ants——Responvents IN L. P. A. No. 36 ` 
or 1916. 


Negotiable Instruments Act (XXVI of 1881), s. 571— 


Promissory note, execution of, in favour oftrustee— 
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Right of succeeding trustee to sue on note without en- 
dorsement or assignment. 

Section 57 of the Negotiable Instruments Act 
contemplates that the legal representatives of & 
deceased person can negotiate a promissory note 
executed in favour of the latter. The Act%oes not 
abrogate rules of devolution of rights to the pro- 
perties of a deceased person. {p. 935, col, 2.] 

A trustee can sue ona promissory note exeeuted 
in favour of his predecessor-in-office without any 
assignment or devolution of the note. [p. 936, col. 1.] 


Appeals under clause 15 of the, Letters 
Patent against the judgment of Mr. Justice 
Contts Trotter, dated the 20th December 1915, 
in Civil Revision Petitions Nos. 131 and 132 
of 1915, printed as 32 Ind. Cas. S21, praying 
ihe High Court to revise the decrees of the 
Court of the District Munsif of Pattukottai in 
Small Cause Suits Nos: 1065 and 1067 of 1914. 

Mr. T. V. Gopalaswami Mudaliar, for the. 
Appellant. 

Mr. 8. R, Muthuswami Aiyar, for -the Re- 
spondents. 

These Letters Patent Appeals coming on 
for hearing on 24th November 1916, the 
Court made the following 

ORDER.— We must call for a finding 
as to whether at the time of the suit 
the right to collect moneys due to the trust had 
devolved solely on the plaintiff. 

Fresh evidence may be adduced, if desired. 
The finding will be submitted within two 
months from this date, and the parties will 
be at liberty to file objections to the said. 
finding within seven days. after notice of the 
return of the same shall have been posted up. 
in this Court. 

In compliance with the above order of this 
Court, ‘the District Munsif of Pattukottai. 
submitted the following 

FINDING.—By an order made in Letters 
Patent Appeals Nos. 35 and 36 of 1916, 
1 was directed to take further evidence 
and remit a finding on the following ques- 
tion:— 


Whether at the time of the suit the right 
to collect moneys due to the trust had devolved 
solely on the plaintiff? 


The plaintiff has examined three witnesses 
in this connection and on the other side 
the Ist defendant has beenexamined. The 
oral evidence on bebalf of the plaintiff is 
to the effect that sometime in 1913, the 
2nd defendant handed over the manage- 
ment of the trust properties to the plaintiff 
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There is no positive evidence to contradict 
this nor do I see any reason to disbelieve 
the witnesses, I am also of opinion that 
the probabilities of the case favour this 
positione Exhibit B is an award which 
decides that each trustee was to be in 
management for a period of five years. 
Exhibits Fl and Gl are two promissory notes 
executed in favour of plaintiff in June 1914 
in renewal of promissory notes executed 
previously in favour of the 2nd defendant. 
There is also no explanation as to how the 
documents Exhibit A in the present suit 
‘and Exhibits F, G, H came into the possession 
of plaintiff, if the statement of the plaintiff's 
witness that it was on account of his succeed- 
ing the 2ud defendant as managing trustee is 
to be rejected. 

' On a consideration of the evidence in the 
'ease I find that at the date of these suits, the 
Tight to collect moneys due to the trust had 
devolved on the plaintiff. 





' These appeals coming on for final hearing 
on 30th August 1917, after the return of 
the finding of the lower Court upon the issue 
referred by this Court for trial, and having 
stood over for consideration till this day, the 
Court delivered the following 
JUDGMENT.—We must accept the find- 
ing that the promissory note sued on was exe- 
cuted to Ulagappa Chettiar as trustee of the 
charity. The question whether the said payee 
could alone have maintained the suit without 
joining his co-trustees was not raised, in 
.the Court below. It would depend in each 
case upon the powers and duties of the 
. managing trustee whether such a person 
.is competent to represent the trust solely. 
: That ‘question has not been put in issue 
“and we are not prepared to allow it to be de- 
bated now. 
Another question which was argued at some 
-length need not be discussed now, namely, 
whether if there is an assignment of the note 
by the act of parties, it should not be only in 
thé mode prescribed by the Negotiable Instru- 
. ments Act. There isa considerable conflict 
‘of opinion on this question and it can only 
.be settled by a reference to a Full Bench. 


' The possibility of transfer of right in 
‘the note by operation of law has not been 
‘the subject of judisial pronouncements to 
‘any considerable extent. In this Presidency, 
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apart from certain observations of Miller, J , 
in Sowcar Lodd Govinda Doss v. Lepali 
Muveppa Naidu (1), the matter is res integra. 
.. The Negotiable Instruments Act only 
deals with transfers by negotiation. Under 
the English Bills of Exchange Act the 
Common Law of the land is expressly saved 
(see section 97). It is a pity that there 
is no such saving clause in the Indian 
Jinaebment. Section 57 of the Act, hy 
implication, seems to contemplate that the 
legal representatives of a deceased person 
can negotiate a promissory note. The 
practice of allowing legal representatives 
in this country to sue on notes executed 
to their predecessors is apparently founded 
on the principle that the Act does not 
abrogate rules of devolution of rights in the 
properties of the deceased: 


If a son, as legal representative, can sue 
on a note executed to his father, there 
could be no impediment in principle to 
other heirs or successors having a similar 
right, The case of trustees is, in some 
respects, stronger than that of other heirs. 
In the case of private trusts, section 75 
of Act IL of 1882 enacts thatthe property 
standing in the name of the predecessor 
shall vest in the successor. Itis not neces- 
sary to obtain a transfer by an instrament 
or by endorsement. We fail to see why 
this principle should not be extended to 
publie trusts. .In Byleson Bills it is stated, 
“The executor of a deceased party tc a 
bill or note has, in general, the same rights 
and liabilities as his testator,” “The execu- 
tors of every person”, says Lord Macclesfield, 
“are implied in himself and bound without 
DAMINZ”? asas agan On the death of. the 
holder of a bill or note, his executors or 
administrators may endorse; and an endorse- 
ment by the executors or administrators 
ig for all: purposes as effecutal as an en- 
dorsement by the deceased.” The -cases 
quoted by the author in support of the 
above propositions show that tha English 
Bills of Exchange Act does not affect the 
Common Law right of devolution by operation 
of Jaw. . The same considerations are appli- 
cable to the construction of the Indian Hnact- 
ment. 


(1) 31 M. 534; 4 M. L. T. 341. 


` holder of that office. 
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In. Oathevwood ve Ohabaud (2) it was 
held that a note given to an administrator 
as such can be sued on without assignment 
by an administrator de bonis non to the original 
estate. Bayley, J., points out that "the money 
recovered i is ‘applicable to the right fund, 
as assets of the first intestate.” The case 
of a trustee replacing another stands on the 
same footing. 


Broadly speaking, trustees exercise rights 


and obligations as agents of the trust. The 
trust being the owner, succeeding trustees 
derive their rights and office by relation to 
the trust and not as the heirs of the last 
All of them form 
a chain of representatives in respect of 


“the trust, as was once said by the Judicial 


Committee. In this view, each trustee by 
virtue of his appointment takes up the 
management of the trust properties at the 
place left'by the previous trustee. It is 
not necessary that the authority or consent 
of such a person should be given to the 
successor, As pointed out by Miller, J., in 
Sowcar Lodd Govinda Doss v, Lepati Muneppa 
Naidu (1), the predecessor, being functus 
officio, would have no power to endorse the 
‘note given to him in a capacity which he was 
divested of. Consequently the present plaint- 
iff who has replaced Ulagappa Chetty is 
entitled to sue on the note without any assign- 
ment or endorsement, 

We are, therefore, of opinion that the 
decision of the learned Judge must be reversed 
and that of the Court.below must be restored. 
Appellant will get his costs from the 2rd 
defendant in this Court. 

Appeal allowed. 
M.C.P. 


(2) (1823) 1 B. & C. 150;°2 D. & R. 271;1 L.J. 
KAB. (0. s.) 66; 107/E. R. 56; 26 R. R. 339. 
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ALLAHABAD HIGH COURT. 
Civiu RevraioN No. 65 or 1917. 

July 25, 1917. 2 

Present: < Justice Sir P. C. Banerji, XT., and 
Mr. Justice Tudball.e e ° 
BUDDHU MISIR AND OTHERS— 
DECREE-HOLDERS—A PPI.ICANTS 
versus 

Musammat BHAGIRATHI KUAR— 
JuresENT-DEBTOR——OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), ss. 115, 146, 
O. XXI, v. 96—Ewecution—Transferee from auction- 
purchaser, whether competent to sue under O. XXI, v. 
95— Revision— High Court, power of interference of, 
while other remedy open. 

A transferee from an auction-purchaser is com- 
petent to apply for possession of the property trans- 
ferred under Order XXI, rule 95, and section 146 of 
the Civil Procedure Code. [p. 987, col. 1.] 

Where there is no complicated question of 
fact or law and the applicant is clearly entitled 
to obtain possession under Order XXI, rule 965, 
of the Civil Procedure Code, the High” Court 
will exercise its power of revision in his favour, 
notwithstanding the fact that there is another 
remedy open to the applicant. [p. 937, col. 1.] 

Civil revision against the order of the 
District Judge, Ghazipur, dated the 10th 
January 1917. 

The Hon'ble Dr. Tey Bahadur Sapru and 
Mr. K. K. Varma, for the Applicants. 


Mr. S. A. Raoof, for the Opposite Party. 
JUDGMENT,—The facts out of which 


this application for revision arises are 
these. In execution of a decree held by 
Buddhu Misir and others, the present appli- 
cants, the property of the judgment-debtor 
was sold by auction and was purchased 
by one Sukh Narain. The auction-pur- 
chaser sold the property purchased by him 
to the decree-holders. The decree-holders 
purchasers applied for delivery of posses- 
sion under Order XXI, rule 95 of the Code 
of Civil Procedure. . The Court of first 
instance granted their application, An 
appeal was preferred to the District Judge 
and he held that the applicants for 
possession, who were purchasers from the 
auction-purchasers, were not entitled to 
make an application under Order XXI, 
rule 95, and accordingly set aside the order 
of the Court of first instance. From this 
order of the learned District Judge the 
present application for revision has been 
preferred and it is contended that the 
learned Judge had no jurisdiction to en- 
' tertain an appeal from the order of the 


M 


IM 
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The contention 
ruliog of the 
the case of Bhagwati v. 
Banwari Lol (1). That was no doubt a 
ense uxder section 318 of the Code of 
Civil Procedure of 18€2; but the place of 
that section bas been taken by Order X XI, 
rule 95 of the present Code. It is clear, 
therefore, that the Court below acted with- 
out jurisdistion in entertaining an appeal 
from the order of the Court of first 
instance. Moreover, in our opinion, in 
view of the Janguage of section 146 of 
the Code of Civil Procedure the eppli- 
eants were entitled to maintain their applica- 
tion, though they were transferees from 
the auction-purchaser and were not them- 
selves the auction-purchasers. On behalf 
of the opposite party we are assed not 
to interfere, as it is the practice of this 
Court not to exercise its powers of revi- 
sion in cases in which another remedy is 
open to the applicants, that remedy being 
a suit for possession. No doubt ordinarily 
this Court would not interfere in revision 
in a case where a remedy is open to a 
party. Bot as observed in Ram Narain v. 
Muhammad Shah (2) each case must be 
judged upon its peculiar cironmstances. 
In the present case there were no com- 
plicated questions of fact or Jaw, and the 
applicants were clearly entitled to obtain 


Court of first instance. 
is fully supported by the 
Full Bensh in 


possession by virtue of their purchase 
from the auction-purchasers. We allow the 
application, set aside the order of the 


Court below and restore that of the Court 
of first instance with costs in all Courts, 


Application allowed. 
(1) t Toà. Cas.416; 31 A. 82 at p. 835 5 M. L. T. 
185; 6 A. L. J. 71. 
(2) 26 Ind. Cas. 62; 12 A. L, J. 899. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
SECOND Crvtu APegaL No. 216 or 1917. 
August 7, 1917. 
Presené:—Pandit Kanhaiya Lal, A. J. CO. . 
SHEOAMBAR TEWARI—Deresvant— 
APPELLANT 
versus 
Musammat KANIZ FIZZAA BIBI— Parere 
IFF— RESPONDENT. . 
Patta sankalp— Presum tiun of authority for granting 
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Patta— Under-proprietary tights, intention to grant, 
whether can be inferred—Oudh Sub-Settlement Act 
(XXVI of 1866), v. 11. 

A patta sankalp was followed by possession of the 
grantee for over two generations: 

Held, (1) that in the absence of other reliable evi- 
dence‘a lawfnl authority for the grant could be 
presumed; [p. 938, col. 2.] 

(2) that from the reservation of nothing except 
barbasti or the rent specified therein, and the evi- 
dence pointing to the grantee having populated tho 
land, cnt the jungle and founded a purwa, the inten- 
tion to grant under-proprietary rights in considera- 
tion thereof could in the circumstances be inforred 
within the meaning ofrule 11 of the Oudh Sub. 
Settlement Act, XXVI of 1868. [p. 939, col. 1.] 


Appeal against the decree of the District 
Judge, Fyzabad, dated the 27th February 
1917, upholding the decree of the Subordi- 
nate Judge, Fyzabad, dated the 3ist August 
1217. 

Mr. N. N. Sinha, for the Appellant. 

Mr. Zahur Ahmad, for the Respondent. 


JUDGMENT.—The dispute in this case 
relates to certain plots of land held by 
the defendant, from which the plaintiff 
sought to eject him. The defendant con- 
tested the notice of ejectment and succeeded 
in getting it cancelled in regard to the 
said plots on the ground that he was a 
sankalpdar or under-proprietor of the same. 
The present suit was filed by the plaintiff 
as the superior proprietor of the village 
in which the said land is situated, for a 
declaration that the defendant had no 
superior or inferior proprietary right therein. 
The Courts below found in favour of the 
plaintiff and decreed the claim but on 
different grounds. The finding of the 
Court of first instance was that the land 


in dispute was given to Tara Ram, the 
ancestor of the defendant, for his main- 
tenance on & very low rent, and that 


whatever rights were conveyed to him by 
the patta cankalp produced by the defendant 
expired with his death. The lower Appel. 
late Court, however, came to the conclusion 
that the land vovered by the paita sankalp 
was not proved to be identical with the 
land in dispute. It did not go intp the 
otber questions raised by the appellant 
befsre him, The learned Judge makes 
no attempt to discuss the evidence, oral 
or documentary, which was adduced on 
the point. All that. he says is that the 
learned Pleader for the appellant was unable 
to refer him to any evidence which estab. 
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lished the identity of any of the lands in 
dispute with the land to which the patía 
sankalp related. But some of the evidence 


was referred to by the Court of first 
instanse in its judgment, while there is 
‘much more on the record, the whole of 


which has been by reason of some over- 
sight of the Counsel for the appellant 
improperly excluded from consideration. 
The patta sankalp described the land given 
to Tara Ram as 25 bighas in Benipur 
bounded on the north by gular and babul 
trees, on the south by a pond and trees, 
and on the west by jungle (Exhibit A 9). 
The portion of the paper bearing the 
eastern boundary is mutilated, and that 
boundary cannot, therefore, be deciphered. 


The allegation of the defendant is that 
the land in dispute was given to his 
ancestor Tara Ram on a very low rent 


for clearing the jungle and founding a 
purwa in 1230 Fasli. The learned Com- 
missioner, before whom the ejectment pro- 
ceeding was pending, observes that the 
land'in dispute was all in a chak round 
the house of the appellant and was known 
in the village as Tara Tewari’s brit. 
The evidence adduced in this case is to 
the same effect and describes the hamlet 
in which the land in dispute is situated 
asfounded by Tera Ram. Tara Ram was 
the father of Ramdin, whose grandson is 
the defendant-appellant. The hamlet is 
still called by some as Tara ka Parwa and 
by othere as Ramdin ka Purwa. Chak Beni- 
pur forms part of the village Behari Din 
and was so described in a parwana, issued 
by the chakladar of the Oudh King to 
the Tahsildar of Tanda in 1255 Fasli, 
enjoining the latter not to interfere with 
the land beld by Ramdin Tewari, the 
sankalpdar of Benipur (Exhibit 44). 


Mahpal+Singh states that the ` disputed 
land was jn Ohak Benipur, appertaining 
to the village Behari Din, and stood to 
the north of his tank in the adjoining 
village of Tikdmpur, the other three sides 
being covered by jungle and trees. Han- 
want Lal, the patwarz of Behari Din, who 
was produced by the plaintiff, similarly 
.desoribed the land in dispute as bounded 
on the.south by the tank of Tikampur 
anü on the other sides by jungle. 
land surrounds the house of the defendant 
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who has also & well there, Some more 
land was given to him for planting a 
grove. The patwart admits that the 


defendant has two groves and a well there. 
In the plaint the plaintiff asserted* that the 
patia sankalp relied on by the defendant was 
not genuine and was not granted by any of 
her predecessors-in-title, but it was nowhere 
alleged that it did not relate to the land in 
dispute. There can be no doubt, therefore, 
both from the situation of the jungle round 
about and of thetank of Tikampur on its 
south and the existence of the house and 
well of the defendant in it and from pleadings 
that the land in dispute is identical with the 
land comprised in the patta sankalp, 
and the only question is whether the patta 
sankalp is genuine and was granted by a 
person competent to grant the same and 
conferred under-proprietary rights on the 
defendant and his ancestors. 

lt has already been pointed out that ina 
parwana issued by the chakladar of .the 
then King of Oudh to the Tahsildar o! 
Tanda, Ramdin, the grapdfather of the 
defendant, was described as the sankalpdar 
of Benipur. The patta sankalp purports to 
bear the seal of Saiyid Amir Ali, who is 
said to have been the son of Husain Ali, the 
then superior proprietor of the village. The 
plaintiff states that Husain Ali had a son 
named Mir Sahib Ali, but no son of the name 
of Amir Ali. But it is dif£eult to say at this 
distance of time whether that son was also 
called Amir Ali or Husain Ali had any other 
son of that name. The palita sank4lp has 
been followed -by possession of the land 
comprised therein for over two generations; 
and in the absence of other reliable evidence, 
the inference of a legal origin can, as pointed 
out by their Lordships of the Privy Councii 
in Srinath Roy v. Dinabandhu Sen (1), 
be drawn from such long user. A patta 
sankalp is not the same thing as an ordinary 
patta or lease. 

The patta sankalp is on one side of it 
badly mutilated, and it is diffienlb in eon. 
sequence to ascertain fully the powers 
conferred thereby. It purported to provide 
Tara Ram with means for his subsistence? 
by the grant of “patta sankalp muafi” of 


(1) 25 Ind. Cas. 467; 18 C. W. N. 1217; (1914) M. 
W. N. 654, L L. W. 183; 16. M. L. T. 819; 12 A. L. J. 
1193; 20 0. L. J. 885; 16 Bom. L. R, 901; 41 I. A, 221; 
42 C. 489. 
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banjar land, not assessed to revenue." 
But means of subsistence may be provided 
as much by the grant of land for culti- 
vation for, life as by the grant of jungle 
land. to” be populated and brought under 
cultivation by the grantee and his heirs 
at their own risk for all time to come 
on payment of a nominal "barbasi? or 
reserved rent. The grantor was under no 
obligation to maintain the grantee; and 
from the description of the grant as 
patta sankalp, the reservation of nothing 
except barbasti or the rent specified there- 
in, and the evidence pointing to the grantee 
having populated the land, cut the jungle 
and founded a purwa, the intention to 
grant under-proprietary rights in considera- 
tion thereof can in the circumstances be 
inferred within the meaning of rule 11 
‘of the Oudh Sub-Settlement Act (XXVI 
of 1866). 

The appeal is, 
‘the claim of the 
costs throughout. 


therefore, allowed and 
plaintiff dismissed with 
The defendant-appellant 


will get his costs from the plaintiff in all. 


the Courts., 
l Appeal allowed. 


MADRAS, HIGH COURT. 
SECOND Civin ArpraL No. 2169 or 1915, 
September 4, 191". 
Present: — Mr. Justice Spencer and 
Mr. Justice Krishnan. 
. MUNUGARRA SATYALAKSHMI 
. NARAYANA AND ANOTHER— PLAINTIFFS— 
APPELLANTS 
versus 


MUNUGARRA JAGANNADHAM AND 


OTHERS — DEFENDANTS— RESPONDENTS, 

Hindu Law—Widow—Surrender of life-estate, 
meaning of—Surrender by widow to reuersioner, when 
valid—Limitation Act (IX of 1908), Sch. I, Art. 44 
—Alienation by guardian of releasee, suit to set aside 
—Registration Act (XVI of 1909), s. 17 (b) — Surren- 
der, whether requires registration. 

A Surrender of her life-estate bya Hindu widow 
in favour of a reversioner of her husband is not a 
conveyance of any rights by the widow but only an 
extinguishmént of her rights, so that the rights of 
the reversioner under Hindu Law vest at once on 
surrender. The reversioner's rights arise by the 
operation of the Hindu Law, the surrender by the 
widow being tantamount to her civil death. [p. 940, 
eot. 2; p, 941, col. 1.] 
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The surrender, to be valid, must bo of the entire 
interest of the female holder who surrenders and 
must be to the next reversioner and with the con- 
SIS the intervening life-holders, if any. [p. 940, 
co 

The rule that the widow should surrender the 
whole estate means that she should surrender all 
her rights at the time of the surrender, reserving 
nothing for herself. [p. 940, col. 2.] 

There is no rule of law requiring a registered 
instrument for the extinction of a widow’s rights, 
though if there i isum instrument iu writing, it must 
be registered. [p. 941, col. 1.] 

Betireddi Somireddi v. Betireddi Tatayya, 34 Ind, 
Cas. 748, distinguished. 

A suit to set aside an alienation of the properties 
Surrenderea by the releaseo's guardian is governed 
by Article 44 of Schedule Ito the Limitation Act. 
[p. 941, col. 1.] 

Appeal against the deoree of the Court 
of the Temporary Subordinate Judge, 
Bezwada, in Appeal Suit No. 94 of 1910, 
preferred against that of the Court of the 
District Munsif, Narsapur, in Original Suit 
No. 743 of 1910. 

Messrs. K. V. L. Narasimham and K. P. 
Shunmughum Pillai, for the Appellants. 

Messrs. B. Narasimha Rao, T. Prakasam and 
G. Venkataramzah, for the Respondents. 

JUDGMENT. 

Krisanan, J,—Plaintiffs-appellants sued 
to recover 9 items of property as the 
reversionary heirs of their maternal grand- 
father, one Avadhanulu, the original owner, 
on the death of the last life-estate holder 
Venkamma in September 1902. Avadhanulu 
died long ago leaving a widow and two 
daughters Buchamma, plaintiff's mother, and 
Venkamma, her sister. The widow who 
had the first life-estate died in 1887, 
The properties bad all been alienated after 
the death of the widow and during the 
life-time of the daughters by the first 
defendant, the father of the plaintiffs, who 
acted as their guardian in doing so. Plain- 
tiffs claimed that as these alienations were 
made before the properties had become 
theirs and were without necessity "and 
authority, they were not binding on them. 

Defendants other than the first pleaded 
that the widow had with the consent of 
her two daughters surrendered the whole 
of bèr estate in favour of he first plaintiff 


and that the alienations by the father 
subsequently were partly for necessary 
purposes and partly for the benefit of 


the minors and were binding on them 
and that their suit was barred by limi- 
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tation under Articl 44 of Schedule I of 
the Limitation Aet. One of the alienations 
was a gift, and the donee pleaded that the 
property had already been gifted to her 
by Avadhanulu himself and that the deed 
of gift executed by the lst defendant as 
guardian was only in recognition of the 
previous gift. 

The lower Courts found all the allega- 
tion of these defendants proved except 
that the Subordinate Judge has not given 
a finding on the previous gift alleged: and they 
dismissed the suit. 

Plaintiffs appealed to us and contended 
first that the finding in favour of the 
surrender was not correct, because there 
was no surrender in fact and if there was, 
it was not valid in law. The surrender 
of the widow with the consent of the 
daughters is found as a fact by the lower 
Court on the evidence in the case and 
we must accept it in second appeal. 
Though it is true that there is no direct 
proof of any act of the widow from which 
the surrender could be inferred, there is 
other evidence for it and it is not possible 
to say that the finding is based on no 
legal evidence. 

The validity of the surrender is attacked 
on two grounds, viz., (1) that the surrender 
was not of the whole estate and was not in 
favour of the nearest reversioner; and (2) 
that it could only be made by a registered 
instrament and there was no such instru- 
ment in the present case. The conditions 
required for a valid surrender have been 
stated recently by this Court on a considera- 
tion of the various authorities on this point in 
the case of Mulugu Kotayya v. Mudigonda 
Chandramowli Sastri (1). According to that 
case the surrender must be of the entire 
interest of the female holder, who surrenders, 
and must be to the next reversioner, but 
it recognises that with the consent of the 
intervening life-estate holders, if any, the 
surrender may be to the next reversioner. 
The surrender, may then be looked upon 
as a ‘joint surrender ky the widow and 
the other females. In this case the finding 
is that the daughters consented to the 
surrender. There is no reason, therefore, 


(1) 86 Ind. Cas. 407; 81 M. L. J. 406: 20 M. L. T. 
148; 4 L, W, 149; (1916).2 M. W. N. 137. 
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to invalidate the surrender to the first 
plaintiff on the ground that her mother 
and her sister had a right to a life-estate 
after tbe widow's death and before her 
reversion fell in. oe ; 
In 1879 the widow had executed a deed 
of gift Exhibit 2 (a), by which she gave 
two items from her husband's estate to her 
daughter Venkamma to be enjoyed by her 
for her life-time in consideration of her 
past and future protection of her mother. 
It was argued that as the widow had parted 
with a fraction of her inheritance before 
the surrender, the surrender not being of the 
whole estate was invalid. Tbe rule that 
the widow should surrender the whole 
estate means that she should reserve 
nothing for herself. She should surrender 
all her rights at the time of the surrender 
and that was done in this case. It is 
not necessary to consider the effect of 
the surrender on Exhibit 2 .(a); it may 
cease to have effect as a gift any longer. 
But suppose the widow had made a sale 
of a part of the estate for a purpose binding 
on the reversioners, that will not baa reason 
why she should not validly surrender the whole 
of the remaining estate, In the case of 
Ram Naresh Lal v. Sadhu Saram Lal (2) a 
portion of the estate was given to certain 
parties and the balance was surrendered 
hy the widow tothe next reversioners and 
that surrender was upheld. The sur- 


render in the present case, therefore, cannot 


be invalidated on this ground either. 

The last objection taken was that the 
surrender required a registered instrument 
to effect if, as it was a transfer of im- 
moveable property, viz, the widow’s life- 
estate and that inthe present case it was of a 
value of over Rs. 100, Reliance was placed 
for this argumenton the case of Betireddt 
Somireddi v. Betireddi Tatayya (3). The 
appellants’ argument is that the surrender was 
jn effect a sale of property under section 54 
of the Transfer of Property Act or a gift 
under seetion.192. It seems to me that this 
argument ignores the nature, of surrender 
altogether. A surrender is not @ conveyance 
of any rights by the widow to a reversioner 
but only an extinguishment of her rights 


(2) 28 Ind, Cas. 585. 
(3) 84 Ind. Cas. 748, 
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so that the rights of the reversioner under 
the Hindu Law vest at once. The position 
is well explained in the judgment of 
Srinivasa Aiyangar, J., in the oase already 
quoted as Mulugu Kotayya v. Mudigonda 
Ohandramtowls Sastri (1). The reversioner 
gets the estate in his own right and not 
because anything is conveyed to him by the 
widow, her surrender being tantamount to 
her civil death. His rights arise by the 
operation of the Hindu Law. No rule of 
law is pointed out which requires a re- 
gistered instrument, for the extinction of the 
widow's rights. If there is a written in- 
strument, it will no doubt require to be 
registered under section 17 of clause (b) of 
the Registration Act. But where there is 
none, the surrender does not seem io become 
invalid thereby. Inthe case cited as Betireddi 
Somireddi v.  Betireddi Tatayya (3) their 
Lordships found that the transaction there 
amounted to a transfer of the widow's estate 
for a price paid of over Rs. 100, and ob- 
viously that required a registered instru- 
ment as for a sale. The present is not a 
case of that nature but one.of pure ‘surrender 
or extinguishment of rights. 

The surrender 'being upheld it followed 
that, when the first defendant as guardian 
of plaintiffs purported to alienate the pro- 
perties. in suit, they belonged “to the first 
plaintiff. The first defendant as the father 
of the plaintiff was their proper guardian 
during their minority. 

The plaintiffs are, therefore, not entitled 
. to succeed without setting aside the aliena- 
tions by him and following the ruling of 
this Courtin Ranga Reddi v. Narayana Reddi 
(4) and Madugula Latchiah v. Pally Mukkalinga 
(5), their suit must be held to be barred 
under Article 44 of the Limitation Act. 

. Plaintiffs’ suit also fails onthe ground 
that the sales were for necessary purposes 
and for their benefit. This finding has 
not been contested before us. As regards 
the alienation under Exhibit 4 it was found 
by the Munsif that it was only a recogni- 
tion of the gift by Avadhanulu himself and 
that it was not open to plaintiffs to dispute 
it. It is true the Subordinate Judge has 
not ‘given a finding on this point, but it is 


(4) 28 M. 423. 9 
(6) 30 M. 303 2 M,L.T. 351; 17 M. L, J, 220, 
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unnecessary to call for one as the suit fails on 
the ground of limitation ds well. 

A somewhat different question was argued 
before us that even if the surrender was 
not established and in consequence plaintiffs 
had no title to the properties at tbe time 
of their alienation, nevertheless the sales 
would take effect when the reversion fell 
in and the plaintiffs got title, on the 
principle embodied in section 43 of the 
Transfer of Property Act. There seems to 
be considerable difficulty in applying that 
principle to the case by reason of the 
prohibition contained in section 6 (A) of 
that Act against the transfers ,of mere 
expeotenaies, but in the view taken above it is 
unnecessary to decide the point. 

The second appeal fails and is dismissed 
with costs. g 

Spencen, ‘J.—I concur, 


Appeal dismissed. 
M. C. P. 


ALLAHABAD HIGH COURT. 

First Civit APPEAL FROM ORDER.NO, 69 or 1917 
November 7, 1917. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P.C. Banerji, Kr. 
Musammat NARAIN DEI— 

APPELLANT 
VETSUS 
Musammat PARMESHWARI AND oTHERS— 
Opposite Parry. 

Succession Certificate Act ("VII of 1889), s.7— Widow, 


right of—Debts due to husband—Security whether 
necessary. É 


In the &bsence of an i i 
Hind widow who is Aan E o C ra 
ficate to collect the debts due to her deconsed hose 
band ight norio ve caled upon to find security as 
deem oP. edent to getting the certificate [p. 

Appeal from an order of the District 
Judge, Moradabad, dated the 3rd April 
1917. : 

FAOTS.—The applicant, a Hindu widow 
applied to obtain a succession certificate 
authorizing her to collect debts due to 
her late husband. The debts amounted to some 
Rs. 14,000, but she wanted the certificate 
in respect of only 1,246.11.0. Tho rover. 
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sioners pu& in an application asking the 
Court tosafeguard their interests by taking 
security from the applicant. The learned 
District Judge, thinking that the case came 
under section 7, clause 3, held that section 
9 made ib compulsory on the applicant to 
furnish security and ordered that if _the 
applicant was unable to give the requisite 
security, she ih E geb the certificate. 
licant appealed. 
T peak Rant Malaya, for the Appel- 
lant.--No security ought to have been 
demanded. The original order was passed 
not under sub-section 3 of section 7, but 
' under sub-section 2. Security shali be 
demanded if the order is passed under 
sub-section 3, but it may be demanded in 
r case. 

M SiS C. J.—You can’t say that the 
Court had no jurisdiction to demand 
od that the Court wrongly exercised 
its discretion in demanding security. lf 
the husband had left cash the reversioners 
could not have come forward and demanded 
security. The principle is the same here. 
Moreover, the debts are becoming time- 
barred on account of this stumbling block. 


Hereferred to Jai Dei v. Banwari Lal (1). 
In the above case the order of the Court 
was that the widow was entitled only to 
the interest of the money left by the 
deceased and, the High Court held that 
the order was ultra vires. The principle 
under which the High Court. seemed to 
have proceeded was that no restrictions ought 
io be placed in the way of a Hindu widow, 
because she may x kak o spend the 

inoipal itself for legal necessity. 

PM at the time of his death the husband 
had left the amount of the debts in his 
house, the reversioners would not have been 
allowed to get the widow to find security 
for “the gum. The position of the widow 
should not be made worse simply because 
the amount was left with the debtors. 
Chinnasawmi Ohettvar v. Ponna Ammal (2). 

The Hon'ble Mr. Raza Ali, for the Respond- 
-ent.—- The first question is whether the order 
is made under section 7, sub-section 3, ortsub- 


seation 2. ` 


;3 J; 11 ALL, J. 248, 
1) 19 Ind. Cas. 447; 35 A. 249; 11 A. L, 
B 28 Ind. Cas. 688; 2 L, W. 352. 
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(Ricuarps, C. J.— The Court is absolutely : 
clear that the widow has got a 
The question arises only when there are 
rival claimants to the succession certificate . 
and the Court is in difficulty to decide as to 
who has got a right]. - 

I submit that granting that the order 
is made under sub-clause 2, the Court has 
got a discretion and the Court has exercised 
its discretion rightly in view of the sireum- 
stances. The debts amount to Rs. 14,000 
odd, but the widow has applied for suo-. 
cession certificate only in respect of a portion, 
The amount left by the husband being consi- 
derable the reversioners are afraid she might 
waste. ` 

[RicHAnRDs, C. J.— The case against a 
Hindu widow for waste is very strictly 
scrutinized and must be proved to the hilt]. 

The question is how are the reversioners' 
rights to be protected P 

[Ricmanps, C. J.— We don’t intend to 
protect them, regard being had to the fact that 
the widow's rights are first to be protected |. 

Security as a rule ought to be demanded. 
I rely on the remarks made in the case of 
Gauri Duli v. Musammat Maikia (3) passed. 
by Mr, Justice Richards, which case 
was decided by your Lordships, The remarks 
are :— $0.98 | 

-“ In my judgment every order granting 
a certificate under the Act. ought to 
sontain as a matter of course a provision: 
that the applicant should. give security: 
and that this provision should*-only ‘be 
absent on the Court being supplied with 
special grounds for dispensing with the 
giving of such security." : : 

[Rrogarps, C. J.— When I made those 
remarks I was under the impression 
that the widow is only a sort of a trustee 
for herself and other persons; now J feel 
that she is much more than that]. . 

There is another case on the point and 
that is reported as Sundarammal v. Kullappa 
Chetty (4). : 

[RicHanbs, C, J.—In that case there were 
rival claimants. The reversioners and the 
widow both claimed the succession certi- 
fioate ]. i 

I rely on  seetion 9, clause 1 of the 
Act itself. 


2 2 A. 


L. J. 606. 
(4) 6 M, L. J. 86. 


r 


right. ? 


Vol. XLII} 


INDIAN -OASES. 


943 


PALAKKUNNATH ILLATH GOVINDAN NAMBUDRI V. OTTATHAYIL MOIDIN. 


[Banerst, J.—That contemplates such 
cases, e.g., where t 
number ‘of heirs and the certificate is 
granted to onel. 

The page of a reversioner might also come 
under it. 

Mr. Radhakant Malaviya was not called 
upon to reply. 

JUDGMENT.—This appeal arises out of 
an order of the District Judge rejecting 
the application of the appellant for a 
certificate to collect debts under Act VII 
of 1889. Umrao Singh’ was tbe husband 
of the appellant. He died leaving (1) 
his widow, (2) the wife of a pre-deceased 
son, and (3) certain  reversioners him 
surviving. The application of the widow 
was opposed by the reversioners and the 
daughter-in-law. An order was madé by 
Mr. Allen, granting a certificate conditional 
upon the widow giving security to the 
extentof the debts covered by the certificate 
which was asked for. There appears to 
have been some allegation by the opposite 
party: that tbe debts due to the deceased 
were greater than those mentioned in the 
application. The lady expressed her in- 
ability to give security and eventually her 
application was rejected. The learned 
District Judge who finally rejected her 
application seems to have been of opinion 
that the first order made by Mr. Allen 
was under section 7, clanse (3), of the 
Succession Certificate Act and that accord- 
ingly the Court had no option but to 
require security to be given. In the 
present case it is clear that the widow 
was the person entitled to a succession 
certificate, and tkatthe order of Mr. Allen 
was not made under section 7, clause (3). 
Section 9 deals with the powers of the 
Court as to directing security. It provides 
that the District Judge shall, in any case 
in which he proposes to proceed under 
section 7, clause (3), or clause (4), require 
that security must be given by the person 
to whom the certificate is granted. The 
Court has also, a discretion in any other 
case to require security to be given. The 
real question which we have to decide 
in the present case is whether or not, when 
a widow is admittedly entitled to tbe 
certificate and all the moneys covered by the 
guscession certificate are assets of her deseas- 


the deceased leaves a` 


ed husband, she ough to be called upon to 
give security. It is not alleged in the present 


ease that there are any  exóeptional 
circumstances. There is the mere fact that 
she is the widow and a purdahnashin 


lady. It seems to us quite clear that if the 
deceased had died leaving a sum of money 
equal to the debts in his house, or if 
the widow had been successful in collesting 
a similar amount after the death of her 
husband, the reversioners. would not be 
listened to,’ if they came into Court asking 
that the widow’srights as a Hindu widow 
should be restrained in any way for the 
benefit and protection of the reversioners 
on the mere allegation that she might 
waste the corpus. If this view be correct, 
it seems to us that there is no reason 
why the reversioners should get exactly 
the same relief by compelling the widow 
to find security as a condition precedent 
to getting a certificate to collect debts, 
We do not say that there may not, in 


Some cases, be special circumstances which * 


might justify the Court in directing 
security to be given even in the oase of 
a Hindu widow. We allow the appeal, set 
aside the order of the Court below and 
direct that the certificate do issue to the 
appellant. The appellant must have her 
costs to be paid by the respondénts in all 
Courts. 
Appeal allowed, 


. MADRAS HIGH COURT. 
FULL BENCH. 
Cass REFEkRED No. 7 or 1916, 
Ostober 11, 1917. 
Present. — Sir John Wallis, Kr., Chief Justice 
Justice Sir William Ayling Kr., and 
Mr. Justice Kumaraswami Sastri, 
PALAKKUNNATH ILLATH 


GOVINDAN NAMBUDRI—PraiNTIEF— 
: APPELLANT i 
* versus 
OTTATHAYIL MOIDIN——DErENDANT— 
RESPONDENT. 


` Stamp Act (II of 1899), Sch. I, Art. 26— : 
stamp duty for—Molabar Low. ' Merupat, 
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RAMZAN V, RAM DAITA, 
A marupat, which is a counterpart of a lease or 


deed executed by & Malahar tenant promising certain , 


rent, must be stamped both as a counterpart and as 
a mortgage. 

Case stated under section . 60, Act II of 
1899, by the District Judge, North Malabar, 
in Original Suit No. 675 of 1915, on 
the file of the Court of- the District Munsif, 
Taliparamba. 

JUDGMENT.—A marupat is a counter- 
part of a lease or a deed executed by a 

-tenant promising certain rent: Moore’s 
Malabar Law. 

We think it must be stamped both as a coun- 
terpart and as a mortgage. 

Answer accordingly: 

M,C.P, 


. ALLAHABAD HIGH COURT. 
Sgcoxp O1vIL APPEAL No. 716 or 1916. 
July 31, 1917. 

* Present: — Mr. Justice Rafique and 
Mr. Justice Piggott. 
RAMZAN —PLAINTIFF—APPELLANT 
versus 

Musammat RAM DAIYA alias RAMIA— 

DEFaNDANT— RESPONDENT. 

Hindu Law—Joint famiiy—Widow, right of, to 
maintenance or residence, accrual of—Alienation by 
husband before death, effect of. 

Where a right of residence or maintenance comes 
into existence in favour of, the widow of a man 
who was lately a member of a joint undivided 
Hindu family, she takes that right in the property 
as it stands at the time of her husband’s death. 
She cannot set up her right of maintenance or 
residence as against alienations effected during the 
lifetime of her ‘husband. [p. 945, col. 1.] 

Appeal against the decision of the Dis- 
trict Judge, Allahabad, dated the 2nd Feb- 
ruary 1916. 

Dr. S. M. Sulaiman, for the Appellant. . 

Mr. Gokul Pershad, for the Respondent. 

JUDGMENT.—This second appeal by the 
plaintiff in a suit for ejectment arises under 
the following circumstances:—There was a 
joint Hindu family consisting of a father 
Shankar and bis son Ram Charan. Shankar 
mortgaged a, certain house, which formed 
part of the ancestral family property and 
in which it .would seem that he and his 
gon were residing, although it is not clear 
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that this point has been specifically con- 


sidered by the Courts below, by a simple 
mortgage in favour of one Vusammat Dhan 
Devi. Ram Charan died after this mortgage 
had been contracted, leaving him surviving 
a widow Ram Daiya, who is the defendant- 
respondent in this case.. Shankar  subse- 
quently sold 2th share of the house in question 
to the plaintiff Ramzar. -The latter induced 
the mortgagee to accept redemption. of this 
share on payment of #th of the mortgage 
debt. After this Musammat Uban Devi, 
the mortgagee, brought a suit for sale 
against Shankar, who had now beecme by 
survivorship the sole owner of the entire 
house. She obtained a decree for the sale 
of the remaining ith share of the house in 
satisfaction of jth of the original mortgage 
debt, This deoree the plaintiff Ramzan, 
who had already become the owner of the 
remaining ith share of the house, purchased 
from Musammat Dhan Devi. He took out 
execution, brought this ith share to sale and 
purchased it himself, On attempting to 
take possession of what he had purchased 
he was resisted by the defendant Musammat 
Ram Daiya. Hence this present suit, in. 
which the plaintiff claims actual possession 
of the share of the house purchased by him 
at the auction, along with an injunetion re- 
straining the defendant from ` interfering 
with his possession; The suit has been re- 
sisted simply on the ground of defendant’s 
right of residence in the ancestral family 
home as a Hindu widow. The first Court 
overruled this contention and decreed the 
claim. The learned District Judge held 
that the question, of the defendant's right 
of residence ‘was dependent upon the ques- 
tion whether or not the original ‘alienation, 
that is to say, the mortgage by Shankar of 
the entire house, had been made for legal 
necessity. He remitted an issue on this 
point, and on receiving a finding that legal 
necessity was not proved, he has dismissed 
the plaintiff’s suit altogether. The plaintiff 
comes to this Court in second appeal. The 
decision of the lower Appellate Court ‘is 
certainly unfair to the plaintiff ‘to some 
extent, as the latter was at least entitled to 
formal possession, subject to the alleged 
right of residence of the defendant for ‘her 
lifetime. On the decree.of the lower Appel- 
late 'Court asit stands, it is diffisult to see 
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how the plaintiff can ever enforce his pro- 
prietary rights hereafter. We are asked, 
however, by the plaintiff to consider the 
question whether hissuitoughtnot to have been 
decreed as brought. In our opinion it ought 
to have ‘beén decreed. We have been re- 
ferred to a great deal of case-law on the 
. Subjeotof a Hindu Widow’s right of residence 
and maintenance. It is unnecessary to go 
into the .principles laid down by these deci- 
sions. The point in the present case is 
‘that, at the time cf the original alienation 
from which. the present plaintiff eventually 
derives his title, that is to say, the mortgage 
“by Shankar of the entire house, the present 
defendant was not a -Hindu widow. She 
was the wife of Ram Charan and was living 
with him and with ber father-in law. The 
decision of this Court in the case of Ajudhia 
Prasad v. Jasoda (1) shows the distinction 
to be drawn between alienation effected to 
the prejudice of the existing rights of mainten- 
‘ance and residence in favour of widowed 
ladies depending upon a joint family, and 
alienations effected by the male members of 
a family in connection with which a right 
of residence or maintenance is set up by a 
lady who was bound at the time by the 
action of her husband and who claims to 
have become entitled to residence or main- 
tenance, since the date, of the,alienation, by 
reason of her husband’s death. Some of 
the arguments addressed to us on behalf 
of the respondent in this case have really 
called in question the correctness of this 
decision. We can only say that we are not 
‘prepared to reconsider it. It seems reason- 
able to say that, when a right of residence 
or maintenance comes into existence in 
favour of the widow of a man who was 
lately a member of a joint undivided Hindu 
family, she takes that right in the property 
As it stands at the time of her husband’s 
death. She cannot set up her right of main- 
tenance or residence as against alienations 
effected during the lifetime of her husband. 
Now-what the learned District Judge has 
called upon .the plaintiff to. prove in the 
present case is that the mortgage effected 
by Shankar, was binding upon his son Ram 
Charan. This is precisely the plea which 
B Bench of this Court refused to. allow :a 


Y 


(1) A. W. N, (1887) 218. 
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widowed daughter-in-law, : in the position of 


"aat 


would have been if Ram Charan had con- 
curred in making it. The issue remitted 
‘by ‘the , learned, Judge raised a question 
which might have been litigated upon an 
‘objection taken by Ram Charan himself, 
but which this Court refused to allow to 
be taken by a person in the position df 
Ram Charan’s widow. We must hold, there- 
fore, that the principle of the decision in 
Ajudhia Prasad v. Jasoda (1) governs the 
present case, and as we 'are not prepared 
to dissent from it or -reconsider it, we must 
allow this appeal. We do so accordingly. 
We set aside the decree of the lower Appel- 
late Court, and restore that of the Court 
of first instance, with aosts throughont, in- 
cluding fees in this Court onthe higher 
scale, 
' Appeal allowed, 


(2) 13 Ind. Cas. 944; 9 A. L. J. 23. 
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ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 170 or 1916, 
May 15, 1917. 
Present: — Justice Sir P. C. Banerji, Kr., 
and Mr. Justice Ryves. 
BHATILEY CHUNNI LAL-—PETITIONER— 
APPELLANT 
versus 
CHAKERPAN AND OTHERS—ÜOPPOSITE 
PagTIES— RESPONDENTS. 

Civil Procedure Code (Act V of 1908, 0, IX, r. 8, 
0. X, v. 4, O. XVII, r. 2— Plaintiff, non-appearante of, 
effect of —Suit, dismissal of —Procedure. | x 

On the day fixed for settlement of issues in a suit, 
the defendants put in their written statement and 
‘produced certain documentary evidence. The Pleader 
dor the plaintiff, on veing asked whether he admitted 
or dgnied the documents produced, stated that ho 
was unable to admit or deny them. ‘Thereupon the 
‘Court made an orderapparently under Order X, rule 4 
'(0; of the Civil Procedure Code directing the Pleader 

cto produce the plaintiff on a certain date. On that 
day neither tho plaintif nor his Pleader appearod 
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The Court: dismissed the suit under Order X, rule 4 
of the Civil Procedure Code. The plaintiff treating 
the order as one under Order IK, rule 8, read with 
Order XVII, rule 2, made an application under Order 
LX, rule 9, ‘for the restoration of the case. The Court 
refused to entertain the application. The plaintiff 
appealed: 

Held, (1) that the order passed by the Court, 
‘although it purported to be one under Order X, rule 4, 
must be held to bean order under rule 8 of Order 
IX of the Civil Procedure Code; 

(2) that when neither the plaintiff nor his Pleader 
appeared, the proper order which the Court could 
lega:ly have passed was an order under Order XVII, 
rule 2, read with Order IX, rule 5 of the Civil Pro- 
cedure Code. 


Appeal from the order of the Subordinate 
Judge, Mainpuri, dated the 27th . May 
1916. 

Messrs. L. M, Banerji and! L. R. Dube, for 
the Appellant. 

‘Mr. Baleshwart Prasad, 
ents: k 


JUDGMENT.— The, facts out of which 
this appeal arises are these:— The 2&th of 
February 1916 was fixed apparently for 
séttlement of issues in the suit which the 
plaintiff had instituted. On that date the 
defendants filéd their written statement and 
produced certain documentary evidence, which 
on referring to the record. we find to be 
certain certified copies. From the order 
sheet if appears that the Pleader for the 
plaintiff was asked -whether he admitted 
ar. denied the documents produced; the 
Pleader stated that he was unable either 
to admit or todeny the documents. There- 
upon the Court made an order. apparently 
under Order X, rule 4, paragraph (1), 
directing the Pleader to produce the plaintiff 
on the 7th of March 1916. On that date 
neither the. plaintiff nor his Pleader 
appeared and thereupon | the Court passed 
the following order: “The plaintiif was 
ordered to appear in person before the 
Court, as his Pleader did not answer material 
questions. -relating to the case nor: could 
adnlit or deny the documentary evidence 
produced by the other side. To-day neither 
the plaintiff appears nor his Pleader is present 
to prosecute the case. The suit is, therefore, 
dismissed.” The learned Subordinate Judge, 
however, proceeds to say that he dismissed 
the suit under Order X, rüle 4 of the Code, 
‘The. plaintiff treating tne’ order as one under 
Order 1X, rüle' 8, read with Order XVII, 
rule 2, made an application under Order 
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IX, rule 9, for the restoration of the case oh 
grounds mentioned in that” application. 
The Court refused to entertain the 
application and from that order of refuse] 
the present appeal has been | preferred. 

The question im this case is whether the 
order which the Court passed on the 7th 
March 1916 shonld be deemed to be an 
order which the Court could legally pass 
under Order X, rule 4, or whether it should 
be deemed to be an order under Order IX, 
rule 8 read with Order XVII, rule z. If the 
order is. one under Order X; raie 4, no 
applieation could be made to have that order 
set aside otherwise than by way: of appeal. 
under Order XLIII; but if the order is th 
reality an order: under Order IX, ‘rule “8, 


an application could ‘be presented and 
entertained under rule. 9 of that, Order, 
-In our -opinion “the” order" * passed 


“by the Court, althéagh it purports ‘to Be 
‘one under Order X,-rule 4, must bë- beld 


to be an order under rule 8 of Order 1X, 


"Under Order X, rule 4, clause (2), if this 


party ordered to appear fails without 
lawful excuse to appear, on the date ap- 
-pointed by the Coart, “the Court: “may "pré 
nounce judgment agsginst: hini. ‘ But owhete, 
as in this case, neither the Plaintiff no? hk 
Pleader áppears, the Court ist arad 
position-‘to- ascertain whether the :pl&iutif 
had or had not any lawful exouse-to ‘appésr 
on that. date: ‘Neither ‘the plaintilfzfior Hig 
Pleader being present’ the: ‘proper’ order 
which the Conrt could legally have passed 
was an order under Order XVIL; ‘rule 2, 
read with Order IX, rule 8. We E 
read the order of the 7th of Marth 1916 to 
be an order which the Court could 
lawfully pass, that is, an order undér rule 
8 of Order IX. In this view the applieation 
presented m the Uourt below under rule 9 
of Order 1X ought to have been entertained 
and'tried on'the merits and should not have 
been refused on the ground that it was not 
maintainable. We accordingly allow the 
appeal, set aside the order of the Court below 
‘and remand the case to that Court with 
directions to entertain and dispose of the 
application filed by the plaintiff, Costs hère 
and hithertO will be in che discretion ` of the 
Court below and will in tnis Court inclade fees 
on the higner scale, 
. appeal allowed, 
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VENKATRAMAN GANAP HEDGE V. SHANKARNARAYAN SITARAM SHAT. 


BOMBAY HIGH COURT. 
- ‘@rvin EXTRAORDINARY APPLICATION No. 266 
or 1916. 
July 23, 1917. 

Present; ijir Basil Scott, Kr., ChiefeJ ustice, 
and Mr. Justice Batehelor. 
VENKATRAMAN GANAP HEGDE — 

: PLAINTIFF — APPLICANT 
versus 
SHANKARNARAYAN SITARAM BHAT 


.—DsirFESDANT —ÓÜPPONENT. 

Stamp Act (LI of 494), ss 85, 37, r. 16—Pro-note 
stamped with four quarter-anna stamps, whether proper- 
ly stamped Stamp of improoer description, meaning of. 

Section 37 of the Stamp Act as well as role 16 of 
the rules of the Governor-General in Council does 
not include within the words “a stamp of an improper 
description” a desoription of stamp appropriate to pur- 
poses altogether outside the Stamp Act, but is confin- 
ed to a stamp which is used for the purpose of denot- 
ing the stamp duty chargeable on an instrument but 
which i is improper in a particular case having regard to 
the Act and the rules. [p 947, col. 2; p 918, col. ! a 

A demand promissory note requiring a one-anna 
stamp was stamped with four postal stamps of a 
quartér-anng each. In &suit upon the note: 

Held, (1. that the promissory note was not duly 


atantped; [p 948, col. -] 

(2) thatit was "not a case of a stamp of improper 
degcription within the meaning of the rules under 
section 37 of the Stamp Act and that the Collector had, 
therefore, no power to certify by endorsement that 
the instrament was duly stamped. [p. 943, col. (A! 


Civil Extraordinary Application against 
the decree passed by the. District Judge, 
Kanara, in Appeal No. 128 of 1915, con- 
firming that' of the subordinate Judge, 
‘Kumta,'in Civil Suit No. 430 of 1914. : 

Mr. S. M. Kaikin, for Mr. S. S. Patkar, 
for the Applicant. 


Mr. d, P. Murdeshwar, for the Opponent. 


í JUDGMENT. 

Scorr, C. J.--The ground upon which 
the applicant: asks this Court to interfere 
under section 115 of the Code is that the 
lower Courts failed to exercise their juris- 
diction in. not sending the promissory note 
sued:upon to the Collector to be dealt 
with under the rules framed under the 
Indian Stamp Act, and that the lower 
Court acted illegally .in the exercise of its 
jurisdietion in dismissing. the suit altogether. 
- The suit was brought upon a demand 
promissory note: which required a one- 
anna stamp. .15 was not stamped with a 
one-anna stamp, but with .four. postal 
stamps of a quarter-anna each. The rules 
made under, the Indian Stamp Act permit 


i 


of the stamping of d puments requiring `a 
duty of one-anna with either an adhesive 
stamp of one-anna, or two stamps of half 
an anna, But that is the only variation 
permitted from the statutory provision that a 
one-anna stamp is required. 

In this ease, therefore, the promissory 
note was not duly stamped. Section 35 
of the Indian Stamp Act says: "No in- 
strument chargeable with duty shall be 
admitted in evidence for any purpose by 
any person having...authority to receive evi- 
dence, or shall be acted upon,...unless such 
instrument is duly stamped: Provided that 
any such instrument not being an instrument 
chargeable with a duty of one anna...only, 
or a bill of exchange or promissory note, 
shall, subject to all just exceptions, be 
admitted in evidence on payment of the 
duty with which the same is chargeable, 
or, in the case of an instrument insufficiently 
stamped, of the amount required to make 
up such duty. together with a penalty of 
five rupees, or, when ten times the amount 
of the proper duty or deficient portion 
thereof exceeds five rupees, of asum equal 
to ten times such duty or portion.” 

The proviso does not apply to the instru- 
ment in question, because it is both chargeable 
with the duty of one anna only and isa pro- 
missory note. 

It is, however, contended that the stamps 
affixed are merely stamps of improper 
description, though sufficient in amount, 
and that the rules of the Governor-General 


in Council under section 37 of the Act 
allow the document to be deemed to he 
duly stamped on payment of the duty 


with which .the instrument is chargeable. 
Now those words "stamp of improper 
description” have been construed by a 
Full Bench of the Allahabad. High Court 
upon a reference under the Act [see Reference 
under section 57 of Act No. II of 1899 (1)], 
whose conclusion was that section 37 of 
‘the Indian Stamp Aet aud also rule 16 of 
the rules of the Governor-General in 
Council do not include within the 
words “a stamp of an improper description’ 
a description of stamp appropriate to pur- 
poses altogether outside the Indian 
Stamp Act, but are confined to a stamp 
which is used for the purpose of dencting 


-(1) 23 A, 213; A, W. N (1901) 54, 
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_ the. stamp duty ahargeable on an insítru- 
ment, but. which fg. improper in a parti- 
` cular ease having regard, to the. Aot and the 
rules. ,  ; 

Following that decision we hold that ‘this 
is not a case of a .stamp of improper 
description provided for by the rules. The 

. only rule applicable. in the present case 
would ba rule 16, which says that “when 
an instrument beara a stamp of proper 
amount, but of improper description, the 
Collector may,, on payment of the duty with 
which the instrument i is chargeable, certify by 
endorsement that itis duly stamped.” Now 
inasmuch as this is not acase of a stamp of 
improper description within the meaning of 
the rules under section 37 of the Act, the 
Collector has no power to certify by 
endorsement that, the instrument is duly 
stamped. That being so, no benefit would 
have resulted to the. plaintiff if the Sab- 
ordinate Judge had sent this instrument 
to the Collector, for the Collector would 
have nd, power to stamp it, andit would 
still remain, as it is, a document not duly 
stamped. Under these circumstances the 
Court certainly did not act illegally in the 
exercise of its jurisdiction in dismissing the 
suit. altogether, for the suit was not main- 
tainable. We, therefore, discharge the Rule 
with costs. 6 

Rule discharged, 


MADRAS HIGH COURT. 
ORIGINAL Sive APPEAL No. 38 or 1916. 
March 28, 1917. 

Present: —Sir John Wallis, Kr., Chief lakine. 
and Mr. Jnskiss Oldfeld. 
€. STREERAMULU NAIDU-—PLAINIIFF 
—APPELLANT 
versus 


T. RAMASWAMI MUDALIAR AND OTHERS 


S O—MÁPPELLANTS— RESPONDENTS, 

` Rejfistration Act (XVI of 1908), ss. 17, 49— T'rans- 
' fer of Property, Act (IV of 1882), s. 107 — -Construction 
of document Lease Receipt jor advance of rent 
containing torms of lease, whether agreement to lease 
— Specific, performance—D tmages—Unregistered agree- 
ment, admissibility of—Specific Relief Act (I of 1877), 
8j. 19, 21, 22—Parol evilenc:, admissibility ws 
Evidence Act (I of 1872), s. 91. 

‘It is not uncommon in India for agreements to 
selt or,to lease to take the form of a receipt for ‘a 
deposit on account of purchage-money, or of an 
advance for ront. [p. 949, col. 1.) 

In deciding whether a ‘document amonnts to an 
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agreement to ‘lease, thé substance rather than the 
form of,tha document should be regarded.! [p. 949, 
co LJ 

If a document, which purports to be a receipt for 
money paid as advance for rent, contains the terms 
of the lease- and ùa sufficient description af: the 
demised premises to be capable of identification it 
is an agreement to grant a lease, and if unregis- 
tered, i3 inadmissible*in evidence in a suit ‘for 
specific performance of the agreement or for damages 
for breach of the covenants contained therein. [p. 949, 
col. 2; p. 950, col. 1.] 

Narayanan Chetty v. Muthiah Ser vai, 8 Ind Cas. 5b; 
35 M 63; 9 M. L. T, 142; 21 M. L. J. 44, followed. , 

Rajah of Venkatagiri v. ‘Narayana Redd/, 17° M. 
45574 M. E; JS. 198; 6 Ind. Dec. (N. 's) 3i6, jog 
followed." 

In such a'case the uuregistered agreement being i in. 
admissible, any other evidence of the agreement to 
lease cannot be tendered under section '9l of the 
‘Evidence Act. [p. 949, cols. 1 & 2.] 

An unregistered’ document was in the following 
terms: “Received advance from S, or order Rs. 100 
for giving 1-3/4 lease of land of R after'the expiry of 
the present lease, rent at Rs. 3/8 a month.” In a salt 
for specific performance of the agreement: : 

Held, that the document was” an agreement ‘to 
grant a lease, and, being unregistered, was inadntis: 
sible in evidence ina suit for specific performgnoó 
thereof or in a claim for damages arising out of the 
contract. [p. 949, col. 2; p: ' 950, col. 1.] - 

'Appéalfrom thejudgment of the Hon'ble 
Mr. Justice Coutts Trotter, in the exereise 
of the Ordinary: Original Jurisdiction of this 
Court, in'Civil Suit No. 347 of 1915; ` is (3 

Messrs‘ 0. V. Ananthakrishna Atyar and P. 


V. Ramachandra Raju, for the Appellant: : s 


Messrs. V. V.. s Srinivasa dsyangar; 3. 
Ponnuswamy fyer &. Mahomed: Ibrahim ' sakan, 
for the Respondents. ed 


JUDGMENT. 63 

WaLurs, C. J, —This, is au appeal from a 
judgment of Mr. Justice Coutts Trotter in 
an action for specific performance, dismiss- 
ing the plaintiff's suit without calling.. on 
the defendant. Mr. C. V. .AÀnanthakrishnh 
Aiyar has argued thattheevidence for Lhe 
plaintiff made out a prima. facie case. On 
the other hand Mr. V. V. Srinivasa Aiyangar 
for the 2nd respondent chas contended that 
the learned Judge was wrong in admitting 
as evidence Exhibit A,,which he contended 
is an unregistered agreement for a ‘lease 
and inadmissible for want of registration, 
He also argued that, as init the terms of 
the: contract batween the pirties have been 
ralused to writing, no othar evidan:e can be 
givawof the contract nalar sastion 91 of the 
Indian. Kvideoca Act We are: of opinion 
that these contentions must ba upheld. > . 
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As regards the question whether Exhibit 
A amounts to an agreement for a lease, 
we think that the substance rather than 
the form of the document must be regarded. 

It*ig not at all uncommon ‘in this 
country for agreements to sell or'to lease to 
fake the form of a reteiptfor & deposit on 
account of purchase-money or ofan advance 
for rent. Agreements which took the form 
of a receipt have been held inadmissible in 
Narayanan Chetty v, Muthiah Servai (1) and 
-Sreekisan Pithy v. Kota Namalwarayya (2). 
Exhibit A isin the following terms:—‘Re- 
ceived advance from C. Streeramulu Naidu or 
order Hs. 100 only for giving 12 lease 
'(which is explained by the evidence as a 
lease of 1j grounds) land of Mr. Raja- 
gopalachariar after the expiry of the present 
lease to him for 25 years’ rent at Rs. 3/8 
month.” The demised premises appear to 
be sufficiently capable of identification and 
ihe term and the rent are also mentioued. 
On the whole, we have come to the conclu- 
sion that thongh in the form of a receipt, 
this document Exhibit A embodies the terms 
of an agreement to grant a lease on the 
terms therein mentioned, in addition to a 
receipt for a deposit of Rs. 100 as advance on 
account of rent. 

According .to the decision of the Full 
Bench in Narayanan Ohetty v. Muthiah Servat 
(1), an unregistered agreement for a lease is 
inadmissible in a suit for specific perform- 
ance. It has-been argued by Mr. Anantha- 
krishna Aiyar that that decision is not only 
opposed to a decision of an earlier Full 
Bench in Rajah of Venkatagiri v. Narayana 
Reddi (3), but also to the view which 
had been taken in some other Courts as in 
Hemanta Kumari Debi v. Midnapur Zemindari 
Oo. Ltd. (4). That decision, however, has now 
stood for nearly 7 years and we think 
must. be taken as settling the question 
so far as this Court is concerned, and 
we zare not prepared to re-agitate the 
quéstion -by a ‘further reference ‘to a Full 
Bench. If this be the case, it follows that 
section 91 of the Evidence Act forbids any 
vecta s g al : D me 
, (I) 8 Ind. Cas. 520; 35. M. 63; 9 M. L. T. 143; 21 M. 
L.X44 l ia 
"(2) 29 Ind. Cas. 246 
8) 17 M. 4:65; 4 M. L 
316. 5 o 6. 
at 28 Ind Cas 879; 190. W. N. 347; 292.0, T. J. 


. J. 198; 6 Ind. Dec. (x. s.) 
. J 
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other evidence being given of the agreement 
,to lease which is sued upon. That disposes of 
the claim for specific performance. 

Mr. C. V. Ananthakrishna Aiyar, however, 
has raised another objection and has argued 
that although under the decision of the Full 
Bench in Narayanan Chetty v. Muthiah Servat 
(1), the plaintiff is precluded from obtaining 
specific performance for want of a register- 
ed agreement, he still has his right to 
damages, and he has relied upon the decision 
of the earlier Full Benchin Rajah of Venkata- 
giri v. Narayana Reddi (8), which no doubt 
is expressly to that effect. After very 
carefully considering the question, we think 
that the contrary view necessarily follows 
from the view taken by the more recent 
Full Bench in Narayanan Chetty v, Muthiah 
Servai (1), and that, if the view taken by 
that Fall . Bench is to be accepted as regarda 
suits for specific performance, the necessary 
consequences should be accepted as regards 
suits for damages. Section 49 of the Regis- 
tration Act prohibits the document from 
being received "as evidence of a transaction 
affecting immoveable property." The trans- 
action aifecting the property, if it does 
mot affect it, is the agreement to lease. 
Therefore, the section, in this view, pro- 
hibits the document from being given in 
evidence of the agreement to lease, and it 
seems ‘to us that it prohibits it equally 
whether the claim be for specific perform- 
ance or for damages. It appears to be the 
logical result that the claim for damages 
must also fail, if the view taken by the 
more recent Full Bench be adhéred to, and 
as I have already said, we are not prepared 
to re-open that question. 

In the result the appeal fails and will 
be dismissed with costs of the 2nd re- 
spondent. ' 


OrorigLD, J.—I should like ta add, that 
the question of admissibility ofa document, 
‘auch as Exhibit A, ought, in my opinion, to 
be dealt with. according as it. is or is not 
the record which the parties may be sup- 
posed to have prepared for- future” use in 
cafe it should be necessary to ascertain 
.the  term8' of -the agreement between 
them; and that the circumstances in each 
.case will, therefore, be, to Rome extent, 
material.. Here we find that Exhibit A is 
propounded by plaintiff as having been pass- 


t 
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; ed tọ him, when thæagreement on which: he 


¿now sues was made. It was passed directly 
as & receipt for the advahee which was paid 
under that agreement. But. it does also 
‘contain a full record.of the terms of the 
agreement and it seems to me that, in the 
: circumstances, ,it was meant for future use. 
, as a record for such terms and that the case is, 
"therefore, one in which the document must. 
: be. taken, as embodying the agreement and 
must be registered.- In those circumstances it 
seems tome that being unrbgistered, it. is 
2 inadmissible. 
On the other point 1 gage agree. 

. Axpeal dismissed. 
M.C.P,: { 


ye 


. LOWER BURMA CHIEF COURT. 
SPECIAL Seconp CIVIL APPEAL No. 208 or 1915. 
i June 22, 1917. 
Present:—Mr. Justice Maung Kin. 
. MI SO, MA SHWE— APPELLANT 
versus 
‘CHIT MA U AND ANOTHEK— RESPONDENTS., 
"Buddhist Law, Burmese—sSuccession—QGhildren of 
three marriages, shares of. 
Where there have-been three marriages and there 
; are children of each marriage, the children of the 
. marriage during which the property was acquired get 
“two out of four shares and the children of she other 
` two marriages one lot each. [p. 951, col. 1.] 
Mr. Ba Dun, for the Appellant. 
Mr. Bose, for the Respondents. 
JUDGMENT.—The following genealogical ' 
' table will show the relationship between the 
' parties:— 
' 18b husband—Mi Hla Ma==Mra Do Aung==Ist wife. 
| 2nd re 
\ 


t ) 
Mi Pein U, 
Plaintiff, 


| 
dis Ma Mi Kyi Mi 
Mi San. San RhiMa, 
2S R 
: f A] . 
* . Ma Tha Da Bon. Ma Than Dha Bhi. 
i PE PME SLUT RE 


Nyo Aung. - 





1 Ü | A | 
rd Mya Aung Baw. MiSo Ma Shwe, Mi faw 
Tha. ' Defendant. Pon. 


vv It will be seen that both Mra Do Aung ^ 


and Mi Hla Ma now dead were e/ndaungyis - 


‘before they married each other, Mra Do 
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Aung “had-.by..his former wife a-son, Nyo 
„Aung, , who is said to be alive. Mi Hla 
"Ma had by her former husband two’ daugh- 
ters, Ma Than Da ,Bon and Ma Than Dha 
, Bhi, of- whom the farmer died. “before. the 
suit leaving three children of whom Aung 
Baw was one. He married Mi So Ma. Shwe, 
the defendant. He too died . before - the 
suit leaving, Mi So Ma Shwe his widow. 
Mra Do Aung and Mi Shwe Max: got three 
1 children of whom Gaung.: Ma ‘and San 
Me Kyi died before the suit, also: “Mi 
“San Rbi .Ma, but.the latter left Mi Pein 
U,a daughter, who is the plaintiff. Ac- 
.cording to the defence Gaung Me and 
, San Me Kyi left children of their. own but 
we are not concerned with them in this suit: 
i: The land in suit was jointly acquired 
property of Mra Do Aung and Mi Hla Ma. 
The plaintiff Mi Pein U claimed “to: 
„have three-fifth share in -itas the aurviv- 
_ing grand-daughter. of Mra ‘Do Aung and 
‘Mi Hla Ma and sued to. redeem that 
42 from Mi So Ma, who 
was in possession. The ground: of the 
-suit appears from the following ‘allega- 
tion:—Mra Do Aung and Mi Hla, Ma 
. mortgaged the whole land in .suit ‘for 
Rs. 70 to Shwe Eik Ke and Mi Ah -Nyo, 
husband ‘and wife respectively. After 
their deaths, Mi Than Da Bon and Mi 
Than Dha Rhi, daughtersof Mi Hla Ma 
by „her former husband, redeemed the 
property for the mortgage amount with 
the consent .of the other heirs .of. Mra 
Do Anng and Mi, Hla Ma. Whaet..the 
. Plaintiff meant by this last allegation was 
that those two sisters took over the mortgage 
from the original mortgagees and came 
to stand in their shoes and their interests., 
in the property came to be those of the 
mortgagees under that mortgage. After 
_ this so-called redemption the two sisters 
, entrusted the land into the possession of 
_ Aung Baw, a son of. Mi Tha Da Bon. 
- Aung Baw died possessed .of it and -his 
widow the defendant was now in possession. 
The plaintif as the sole surviving grand- 
daughter of Mra Do Aung and Ma Hla 
.Ma by their daughter, Mi San Rhi Ma, 
now sued Mi So Ma Shwe for redemption 
of what she claimed to be her share in 
the ancestral property, namely, threestifths. 
Mi So Ma Shwe, the defendant's case was. 
that her husband, Aung Baw, audshe bought ` 
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the property from Shwe Eik Ke about thirty 
years before the suit and that the suit was 
barred by limitation. ` 
.. The first .point to consider is whether 
there wase n mortgage of the property by 
Mra Do Aung and .Mi -Hla Ma to Shwe 
Eik Ke and his wife.* I have no doubt in 
my mind that the evidence of Mi Than Dha 
-Rhi and of Maung Hla Pyu, son of Shwe lik 
Ke, who is himself 67 years old proves con- 
.elusively ‘that Mra Do Aung and his wife did 
mortgage it and that itis not true that they 
. sold it. ` 
. The next point is whether Mi Than 
;Da Bon and Mi Than Dha Rhi took over 
the mortgage from Shwe Eik Ke and 
-his wife. Here agdin Mi Than Dha Rhi's 
,evidence makes it clear that she and her 
Sister did do so. 

The third point for consideration is, how 
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which the property in suit was acquired will 
be entitled to sue for redemption of half of the 
property. 

The decree passed by the. District Court 
is varied to’the effect that the plaintiff is 
allowed to redeem only half of the land in 
suit. There will be no order as to costs 
in this Court, as both parties have been 
successful partially. But the appellant 
will pay costs in the lower .Courts. 

Appeal accepted ?n part. 





MADRAS HIGH COURT. 
SECOND Civit, APPRAT No. 1393 or 1915, 
Mareh 91, 1917. 


, Present;— Justice Sir William Ayling, Ki, and 


.the land got into the possession of Aung ' 


Baw. Mi Than Dha Rhi says that she 
and her sister entrusted the land into 
the possession of Aung Baw. There is no 
reason why this old lady should not be 
believed. This evidence creates at least 
a prima facie case against the defence. 
There being no evidence to the contrary 
on the side of the defence, the prima facie 
ease 80 proved must be accepted. I shall, 
therefore, accept it, 

In these views the suit cannot be barred 
by limitation, for when it is treated as 
a .suit for redemption of the mortgage, it is 
well within time. When it is treated as 
a suit for redemption frcm the mortgagee's 
trustee, there is no question of limitation, 
The possession of tho defendant does not 
count as it was of very recent origin. 


' The only other question left for considera- 
-tion is whether the plaintiff oan claim 
‘threé-fifths in the property, The property 
„is of one marriage, and the plaintiff 
. belongs to that marriage. There are those 
who belonged to the other two marriages. 
The division has to be between the children 
.of these three different: marriages. Counsel 
for both sides have agreed, and it is 


correct, that the shildren of the marriage ` 


‘during which the property was acquired 
should get two out of four shares and 
the children of the other two marriages 
one each lot. The plaintiff as representing 
ithe offspring of the marriage during 


Mr. Justice Srinivasa Aiyangar. 
SETHURAMA AIYANGAR—Deranpant— 
APPELLANT 


E versus 

SUBBIAH PILLAI AND ANOTHER—PLAINTIFFS 
: — RESPONDENTS. 

' Madras Estates Land Act (I of 1908), ss. 26, 112— 

Suit to set aside sale—Contract for reni, validity of, 

finding on—Jurisdiction of Revenue Court. : 

Section 26 of the Madras Estates Land Act assumes 
that the contract for rent bezween the landlord and 
tenant, oxcept as affected by the provisions of the 
section, is valid. lf the existenco or validity of the 
contract is questioned, the Court must first determine 
it before the provisions of the section can be applied. 
[p. 952, col. 1.] 

Ina suit, therefore, by a tenant contesting his 
landlord's right of sale under section 112 of tho Act, 
the Revenue Court has jurisdiction to decide objec- 
tions to the validity of a contract under which a ryo! 
claims to hold the holding entered into with tho 
defendant's predecessor at a ront loss than tho 
ordinary or the lawful rent payable on tho land. 
[p. 952, col. 1.] 

Mahipati Surya Rao v. Sreerama Charyulu, 12 Ind. 
Cas. 430; (1911) 2 M. W. N. 307, explained and distin- 
guished. 

Second appeal against the decree of the 
District Court, Madura, in Appeal Suit No. 
199 of 1914, preferred against that of the 
Deputy Collector, Melur Division, in Summary 
Suit No. 17 of 1914. , 

Mr. A. Krishnaswami Atyar, for the 
Appellant. à 

Mr. C. S. Venkatachariar, for the Respond- 
ents. 

JUDGMENT.—The question which arises 
for decision in this appeal is whether a 
Revenue Court exercising jurisdietien under 
the Estates Land Act is entitled to decide 
objections (other than those specified in sec- 


tion 26 of the Act), to the validity of a contragt 
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dnder-which:a #yof chaims to hold the holding 
ab & rent less than the ordinary or the lawful 
rent payable on the land. The landlord is an 
Office-holder ina temple und the lands or 
rather the revenue constitutes the manyam 
attached to the office. A predecessor of hia 
received Rs. 200 from,the ryot and agreed 
to allow him remission of five-eighths of the 
assessment in perpetuity. The present 
office-holder claims the full rent, declines 
to be bound by the agreement and contends 
that his predecessor who owned the manyam 
as an office-holder cannot bind his successor 
by such an agreement. The question arises 
in a suit brought by the tenant contesting the 
landlord’s right of sale under section 112 of 
fhe Act. The learned District Judge in 
appeal declined to go into the question, as he 
thought that that’ question was competent 
only to an ordinary Civil Court. 


We are unable to agree with him. For 
deciding whether the landlord is entitled to 
sell the holding the Court must find whether 
any arrears of rent are due and for this pur- 
pose, it must decide what the rent or rate of 
rentis, The rent or rate ofrent cannot bedeter- 
mined without considering for the purpose of 
the suit whether the contract granting the re- 
mission is valid. Section 26 assumes that the 
contract, except as affected by the provisions 
of the section, is valid. If the existence or the 
validity of the contract is questioned, that 
must be first determined before the provisions 
of section 26 areapplied. If the Court has 
jurisdiction to determine a matter, it must 
have jurisdiction to decide all questions 
necessary for that determination. If a pre- 
vious judicial rescission is necessary before 
the contract could be repudiated, it may be 
that the Revenue Court would be bound to 
give effect tothe contract subject only to the 
provisions of section 23; but the landlord in 
this ease was not a party to the contract and 
deniés the authority of his predecessor to bind 
the successor. 

In Mahipati Surya Rao v. Sreerama Charyulu 
(1) the Raja of Pittapur sued a ryot in the 
ordinaty Civil Court and prayed for ceclara- 
tion (2) that the contract of his predecessor 
granting. remission to the ryot was not bind. 
ing on him; (4) that the proper rent was 
Rs. 500 a year, and prayed for the recovery of 


(1) 12 Ind. Cas. 480; (1911) 2 M. W. N. 307. 
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arrears of rent. Objection was taken to the 
jurisdiction of the Civil Court to entertain 
the suit on the ground thata suit to determine 
the regt and.for recovery of arrears was 
exclusively cognizable by the Reven&e Court 
and that the declaration as to the invalidity 
of the contract was bnly ancillary to the main 
reliefs, This contention prevailed in the 
first Court, but in appeal here the plaintiff 
withdrew his last two prayers, and this Court 
held that the prayer for declaration of the 
invalidity of the agreemeat was not ancillary 
but was substantial relief and on that 
ground held that the Civil Court had juris- 
diction, No doubt was entertained that the 
Revenue Court would have jurisdiction 
to decide on the validity of the contract if the 
matter arose incidentally, for determining the 
rate of rent. We must, therefore, reverse 
the decree of the lower Appellate Court 
and remand the appeal for disposal according 
to law, Costs to abide. 


Appeal allowed; Case remanded. 


ALLAHABAD HIGH COURT. 
Seconp Civi, APPEAL No, 1198 os 1915, 
April 16, 1917, 
Present:—Justice Sir George Knox, Kr. 
Tus COLLECTOR or MUTTRA— 
DEFENDANT— ÁPPELLANT 
versus 
BALDEO. SINGH AND oTHERS— PL AINTIFES,., 
RESPONDENTS. 

Bengal Regulation XVII of 1806 — Procedure — 
Rubkar or notice by Nazir, value of. 

Unless evidence is given to show that the prelimi. 
naries required by the Bengal Regulation XVII of 
1806 have been duly followed step by step, a mere 
rubkar or a mere notice by the Nazir is not sufficient 
to prove that the procedure laid down by the Regula- 
tion has been followed. (p. 953, col. 2.] . 


' Appeal against the decision cf: the third 
Additional Subordinate . Judge, Aligarh, 
dated the 24th of April 1915. 

Mr. A. E. Ryves, for the Appellant. 

Messrs. Lakhshmi Narain Tewari and 
Purushotom Das Tandon, for the. Respondents. 

JUDGMENT.—This second appeal arises 
out of a suit brought by Baldeo Singh 
and others against the Collector of Muttra 
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'as Manager of Court of Wards of the 
estate of Kunwar Muhammad Etmad Ali 
Khan. It isstated in the plaint that the 
plaintiffs are the mortgagors of some pro- 
perty $n dispute and that the defendant 
is the mortgagee; that. the mortgage was 
effected on the lltheof November 1870; 
that the plaintiffs are the heirs of Musam- 
mat Radha, the original mortgagor, and the 
defendant is the. representative 
original mortgagee; that the defendant is 
: in“ possession of the property; that the 
. plaintiffs deposited the mortgage money in 
the Court of the Munsif of Hathras for 
payment to the defendant under section 
83, Act IV of 1882, but the defendant 
refused to receive the money; that the 
plaintiffs consequently brought a.suit, but 
owing to some technical defect that suit 
was struck off; that the plaintiffs again 
sent a formal notice to the defendant, but 
the defendant paid no heed to it. The 
relief asked for is that the plaintiffs be 


allowed to redeem the property and that 


the costs may be allowed. The defence 
filed was to the effect that the property 
in dispute was transferred in favour of 
Muhammad Irshad Ali Khan by way of 
conditional sale; that the plaintiffs never paid 
the money within the time stipulated by the 
deed; that the mortgagee became the sole 
owner of: the praperty; also that on the 
36th May 1874, Muhammad Irshad ali 
Khan filed an application under section 
8 of Act XVII (sic) Regulation No. XVLI 
of 1806, for getting the conditional sale 


declared absolute; that a notice giving a `` 


term of one year -was formally issued in 
the name of Baldeo Singh and an order 
absolute for foreclosure of the property ‘was 
_ passed by the District Judge of Aligarh 
in favour of Muhammad Irshad Ali Khan. 
The Court of first instance dismissed the 
suit. An appeal was taken and was heard 
by the third Additional Subordinate Judge 
of Aligarh. That Court allowed the appeal, 
‘decreed the plaintiffs’ claim ‘on payment 
‘of Rs. 500 with two months from the date 
of the déorée. 


... The defendant comes here in second 
| appeal sand : contends that the lower Appel- 
late Court has made a new case for the 
plaintiffs; that the? forgclosure proceedings 
„in 1875, whieh ‘were not‘ objected to by the 


of the 


plaintiff predecessors, were final and are 
‘a bar to this. suit; that the lower Appel- 
'Jate Court 'should have presumed that the 


preliminaries required by Bengal Regula- 
iion XVII of 1806 were duly complied with 
"under the.ciroumstances of this case. After 
hearing both parties, I hold that a new 


‘ease was, not made eut for the plaintiffs; 


‘at any rate tbe. plaintiffs had sufficiently 
indicated the nature of their case. With 
regard to the foreclosure proceedings, there 
are. abundant precedents whish show that 
.ünless evidence is given to show that the 
preliminaries required by the Bengal Regula- 
tion XVII of 1806 have been duly followed 
step by step, a mere rubkar or & mere 
notice by the Naziris not sufficient proof. 
See Madho Singh v. Mahtad Singh (1) and 
Badal Ham v. Tai Ali “(2). The appeal is 
dismissed with costs, including in this 
Court fees on the higher scale. 


Appeal dismissed. 
(1) 3 N. W. P. H. C. R. 325. 
(2) 4 A. L. J. 717; A. W. N. (1907), 266.3 


MADRAS HIGH COURT. 
Civin MiscELLANEOUS ÁPPEAL.No. 115 
or 1915. 

March 27, 1917. 
Present; — Mr. Justice Seshagiri Aiyar and 
Mr. Justice Bakewell. 
THIRUMALAI KANDAMA KONDALA 
NAGAYYA RAMAKRISHNA 
KADIRVELUSAMI NAICKER, MINOR, BY 
HIS MOTHER AND GUARDIAN 
VELUTHAYAMMAL —Der&sbaNT No. 6-. 

RESPONDAN T -AROEDUENT 
versus 
THE EASTERN DEVELOPMENT COR. 
PORATION, Lt», LONDONC-—AssiGNEB 


: DECREE HOLDER— PErITIONER— RESPONDENT. 
| Qivil Procedure Code (Act Veof 1908), O. XXXIV 
r. 6 —Mortgage—Suit on second  mortgatje— Decree 
egtitling both mortgagees to apply for sule—Application 
for personal decree by first mortgagee, maintainability 
of --Decree-for sale transferred — “Application for e 
sonal decree—Court, proper. 

Where in a suit on a-second martgage jin which 
the first mortgagee is impleaded 2s a defendant, n 
decree js passed whereby both the socond mort. 
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gayeo,and tho first mortgagee are declared entitled 
fo apply for salo of the. mortgage property it is 
eompetent .for the first mortgagee, though a defend- 
ant, to apply for a personal decree, under Order 
XXXIV, rule 6, of the Civil Proceduro Code, against 
the mortgagor. [p. 954, col. 2] 2 a 
' Where a decree for salo of mortgaged property is 
transferred to another Court for sale, the proper 
Court to which application for a personal decreo 
under Order XXXIV, rule 6, of the Civil Procedure 
Code should be made is the Court which ‘passed the 
decree and not the Court to which the decree is 
transferred. [p. 954, col. 2; p. 955, col. 2.] TN 

Appeal against the order of the District 
Gourt, Madura, dated 23rd March 1915, in 
Execution Petition No. 4.of 1915, in Appeal 
Suit No. 166 of 1901, on the file of the High 
Court, Madras, (Original Suit No, 65 of 
1897 on the file of the Court of the Subordi- 
nate Judge, Tinnevelly). 

: “The Hon’ble Mr. T. Hangachar? and Mr, 
N.:Bajagopalachariarg for the Appellant. 

» Messrs. A. Krishnaswamt, Atyar and C. A. 
Seshagiri Sastri, for the Respondents. 

Votos JUDGMENT. 

SESHAGIRI ÁIYAR, J.—In order to appreciate 
the contention raised by the learned Vakils 
in this case, it is necessary to state that 
a suif was brought in the Court of the 
Subordinate Judge of Tinnevelly by the 
second mortgagees against the mortgagor, 
the lst defendant, and the first mortgagees, 
the 2nd and 3rd defendants. On appeal 
to the High Court from the judgment of 
the Subordinate Judge, a decree was passed 
by which the  puisne mortgagees as well 
as.the first mortgagees were declared 
entitled to apply for the sale of the mort- 
gaged properties. An order absolute was 
passed by the 
that as the major portion of the proper- 
ties mortgaged was in the Madura District, 
the decree was transferred for execution 
to that District. The present application 
was made by the transferee of the rights 
of the lst mortgugees for a personal decree. 
The Distrigt Judge passed an order in 
his favour. In appeal Mr. Rangachariar 
has taken thfee objections to the order. 
In the first place, he contends that as 
the ‘lst mortgagees were not plaintiffs in 
the suit; their transferee is not entitled 
to obtain a personal decree in his favous, 
He relies upon the language of Order XXXI V, 
rule 6, which says that the plaintiff may 
apply to the Court for passing a personal 
georee, The form given in the Civil 


Subordinate Judge; after . 


Procedure, Code is also in favour of his 
contention, but in tha present. case, a 
decreé was passed in favour of the 2nd 
mortgagees as well as of the lst,mortgagees, 
The High | Oourt intended that both of 
them should have equal rights for applying 
for the other reliefs consequent upon the 
mortgage decree. Mr. Rangachariar referred 
us to rule 12 of Order XXXIV. The decree 
passed in this case does not conform to 
that provision. It seems to me that ihe 
intention of the Court which passed the 
decree was to 
plaintifis and to enable them to obtain 
all the further reliefs in that capacity, 
Therefore, I am unable to agree with Mr. 
Rangachariar in his first contention. I 


may also say that the decision in Govinda- 


Taragan v. Veeran (1), to which Mr, Krishna- 
swami Aiyar drew our attention, supports 
the view I have taken in this oase. 
Therefore, I overrule the first conten- 
tion. PAIS 

On the second point, namely, that an 
application for `a personal decree should 
have been made to the Subordinate Judge, of 
Tinnevelly and not to the Madura Court, 
I agree with the learned Vakil’s conten- 
tion. Mr. Krishnaswami Aiyar laid con- 


siderable stress upon the fact that in ‘this, 


Court, beginning with Mallikarsunadu Detti 
v. Lingamurti Pantulu (2), the uniform course 


of decisions has been to ‘regard appli- 
cations for a personal decree as 
applications in execution. In a very 
recent decision reported as Mahammad 
Husain v. Abdul Kareem (3), Justice 


Kumaraswami Sastriar and myself followed 
the view taken in Mallikarjunadu Setti v. 
Ding«murti Pantulu (2). But, in my opinion, 
this question is not eonaluded by what 
was decided either in Mallzkarjunadu Setti 
v. Lingamurti Pantulu (2) or in Mahammad 
Husain v. Abdul Kareem (3). The decree 
which was sent to the Madura Court was a 
decree for the sale of the mortgaged pro- 
perty; and it is a well-established rule of law 
that an executing Court has no power to 
vary a decree. It follows from this that 
the Madura Court has no power to pass a 


(1) 12 Ind. Cas. 432; 36 M. 32; (1911) 2 M, W, N` 
323; 10 M. L. T. 322; 21 M. L. J. 941. 
(2) 25 M. 244; 12 M. L. J, 279 


Y 


(8) 29 Ind. Oas. 237; 39 M. 544; 17 M, L. T. 424, ' 


treat both mortgagees as. 


- 
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decree against- properties’ other than those 
-which have been mortgaged. The wording 
of section 39, clause (c), and of rules 6 to 9, 
‘Order XXI, shows that the executing Court is 
“to have adithited: jurisdiction in regard to 
‘the matter which is transmitted to it. The 
décision ‘in -Sree Krishna Doss v. Alambu 
‘Ammal (4). also shows that except upon 
‘the particular questions transmitted for 
execution, the Original Court retains full 
jurisdiction to deal with the subject-matter 
'of the suit in all its stages. Reference may 
also be ‘made to the decision in Suamimatha 
Ayyarv. Vaidyanatha Sastri (5). Mr. Krishna- 
swami Aiyar quoted an obiter dictum of 
‘Justice Bhashyam  Aiyangar in Mallikar- 
junadu Settiiv. Linganwurtt Pantulu (2), to 
‘the effect that an application for a personal 
‘decree’ should be made to the Court which 
‘executes the decree. 1 have the highest 
respect for the learned Judge, but 1 am unable 
4o-aseapt his view that where a decree for 
the sale of -immoveable property has been 
transmitted to the executing Court, that Court 
will have power to puss a personal decree. 

: ' Upon the third question whethera succession 
gertificate is necessary, it is enough to say that 
the- 2nd defendant and his sons seem to 
have been members of a joint Hindu family. 
In the view taken by the learned District 
Judge, the question as to whether a succes- 
sion certificate was necessary if they were 
thembers of a joint family, did not arise for 
consideration. When application is made 
once ágain to the proper Court the question 
whether a succession certificate is necessary 
and whether the legal representatives claim 
by succession or by survivorship, may have to 
be considered by that Ccurt. In the view 
‘| have taken upon the second question, the 
order of the learned District Judge must be 
reversed, and he should be directed to send 
the application for presentation to the proper 
Court.. The appellant is entitled to his costs 
in this Court. Costs in the lower Court 
willbe provided for in the revised decree. 

* Bak&WELL, J.— The proper decree to be 
passed in the suit is given in Appendix D, 
Form 8, which contains the -provision that 
if the net proceeds of the sale are insufficient, 
the plaintiff shall be at liberty to apply for 


. (4) 11 Ind. Cas. 635; 36 M. 108; 10 M. iL. T. Tó; 
(1911) 2 M. W. N. 566; 21 M. L. 3. 977. 
(5) 28 M. 486; 15 M. L. J. 116. 


a personal decree. This provision amounts 
to an express reservation of the power of the 
Court to determine the -extent of the personal 
liability of the mortgagor; but the: omission 
of the provision does not, I think, preclude 


‘the Courtfrom considering the question in 


the exercise of the power expressly conferred 
upon it by rule 6 of Order XXXIV. What, 
therefore, has been transferred for execution is 
merely the decree in the suit for the sale of 
tbe property, and it is a well-settled principle 
that the executing Court cannot vary or 
import any provision into the decree which 
has been transferred to it for execution. In 
my opinion, the power of passing a supple- 
mentary decree in the suit after judicial 


-determination of the question of the liability 


of the mortgagor must be in the Court 
in which the mortgage ‘suit was originally 
instituted. The question of personal hability 
and the necessity of a succession certificate 
‘will have to be determined by that Court, 
but I may point ont that the preliminary 
deoree forsale isin favour of both the 2nd 
mortgagees as well as the Ist mort gagees, one 
period of redemption only being given. The 
lst mortgagee would ordinarily be entitled 
to a decree that he should be redeemed bythe 
9nd mortgagee and upon the failure of the 
latter to redeem, he would be entitled to ask 
that the suit should be dismissed or that an 
order should be passed for the sale of the 
property. It cannot be doubted that such 
an order would constitute him decree-holder 
in the suit. I do not think that it van bedeemed 
from the proceedings in the case that the 
Court intended by the form of the decree to 
vary any of the remedies of the lst mort. 
gagees. J agreethat the Ist mortgagees in 
this case should be treated as the plaintiffs 
in the suit within the meaning of Order 
XXXIV, rule 6, of the Code of Civil Proce- 
dure. ` 

. Appeal allowed; Case sent back. 

V. R. P. 
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ALLAHABAI]) HIGH COURT. 
SECOND Civis APPEAL No. 1793 or 1915. 
July 28, 1917. 

Present: —Mr. Justice Piggott and 

Mr. Justice Walsh. , 

Haji MUHAMMAD ISA KHANC- PrAINTIFE 

—APP&LLANT 

© versus 
MUHAMMAD KHANC-— DEFENDANT — 

r RESPONDENT. - 
i t Agna Desde Act (II of 1901), ss. 4, 168—‘Land,’ 
meaning of— Applicability of s. 158 to grove land. 

The provisions of section 158 of the 'l'enancy Act 
apply to 8 piece of grove land originally contained 
ina tenancy, but which ceased to bea grove more 
than twelve years before the coming into force of the 
Agra Tenancy Act of[1901. [p. 958, cols. 1 & 2.] 

Per Walsh, J.—In the case of an admitted tenancy 
the word “land” in section 158 of the Agra Tenancy 
- Actmust be held capable of including land other 
than land as defined in section 4 of the Act. 
col. 1.] 

Appeal against the decision of the Seaond 
‘Additional Judge, Aligarh, dated the 17th 
"August 1915. 

Dr. S. M. Sulaiman and Mr. M. L. EUN 
wala, for the Appellant. 

Mr. Igbal Ahmad, for the Respondent. 


JUDGMENT. 
Preaorr, J.— This is a second appeal by 
' the plaintiff in a suit for resumption 


brought under the provisions of Chapter 
X of the Tenancy Act (Local Act No. II 
of 1901). The Court of first instance 
found that the whole cf the area specified 
at the foot of the plaint had been held 
rent free by, the defendant for fifty years, 
and by two successors to the original 
grantee. -It,.also found that the land was 
not liable to resumption at the pleasure of 
the grantor, or under any of. the other 
conditions laid down by section 154 of 
the same Aot, The learned Assistant Col. 
lector, however, felt himself compelled to 
draw a distinction between two portions 
of the ares "n suit. “With regard to plots 
of land making up a total area. of. 7 
bighas, which had never been anything 
but cultivated or culturable land, the 
finding was that the provisions of seotion 
158 of ‘the Tenancy Act clearly applied 
and that the defendant must be deemêd 
to hold the same in proprietary right. With 
regard to the remaining 9 bighas 16 
biswas, it was fonnd that this area had at 
one time been occupied by a grove. This 


[p. 958, 


, grove had ceased to exist something more 
than twelve years, probably about fifteen 
years, prior to the institution of the suit, and 
during this latter pericd the land had 
been urfder cultivation. The Assistent Col. 
lector, however, in accordance with certain 
decisions of this Court and also with what 
appears to be the latest pronouncement: of 
the Board. of ‘Revenue on: the subject, held 
that land constituting a grove was not- 
land let or held for agricultural - purposes 
within the meaning of the definition in 
section 4, clause (2), of the Tenancy Act, 
II of 1901. From this he “went on 
to conclude that the provisions of section 
158, of the same Act could not apply to 
‘this area, "because it was not shown to 
have been held for fifty years as "land" 
within the meaning of the definition above 
referred to. He went on to conclude that 
the plaintiff was entitled to have rent 
assessed on ‘this area, and he framed his 
decree ‘accordingly. Both -parties appealed 
to the District Judge. On the main ques- 
tions in issue the learned Judge has agreed 
with the first Court. We must accept the 
findings of fact arrived at, namely, that 
the entire area in suit had as a matter 
of fact been held -rent free for fifty years 
-by thé defendant and by at least ;two 
suecessors to the original grantee. We 
‘find it also. impossible to interfere with 
the decision of the lower Appellate Court 
that the provisions of section 154 of the 
Tenancy Act do not apply to .any portion 
of the area in suit. On these findings 
the appeal‘of the plaintiff in the Court’ 
below against that portion of the decree of 
the Assistant Collector which was adverse’ 
to him was: necessarily ..dismissed. The 
learned Judge then went on to consider 
the appeal of the defendant. He was evi- 
dently of opinion that the area in suit, 
forming part of a rent free holding,. must 
necessarily be subject to the' provisions of aee- ' 
tion. 158 of the Tenaney Act. He endeavour- 
ed, however, to place his decision. in ‚the 
form- of a dilemma . against. the plaintiff. 
With regard to: the. area of 9 bighas 16 
biswas. which the first;.Court had ordered 
to be assessed to rent, the. lower.: Appel- 
late Court remarks that this area was 
‘either part of’ a: rent-free. "grani' or. it} was 
not, Sapposti;” says “the. ‘Tearned , Judge, 
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that it was not, then the only possible 
conclusion from the fasts’ is that the 
defendant had been holding it adversely to 
the plaintiff for a‘ period of more than 
twelve years prior to'the institution eof the 
suit. here was ' an appeal to this 
Court which came in (he first instance 
before Mr. Justice Tudball. 

It may be said at once that it is somewhat 
difficult to affirm the decision of the lower 
Appellate. Court on the precise ground on 
which it proceeds. The plain fact of the 
matter is that the land in suit is part of a rent- 
free grant. The -plaintif himself said so 
in: his plaint and framed his plaint qn that 
assumption. 16 seems impossible, therefore, 
to, decide the question on the hypothetical 
assumption of a state of things which is 
elearly eontrary to the pleadings as well 
as to the ascertained facts. The defendant- 
respondent nevertheless supports the decision 
.of the Court below on the broad ground 
that the whole of the area in suit, and 
not merely part of it, must be held to 
fall within the provisions of section 158 
of, the Tenancy Aet. In this connection 
the learned Judge of this Court before 
whom the case first came was asked to 
re-consider the question of the applicability 
of, the definition of the word Jand” 
already referred to. 
of -a Bench of this Court in Hadi Hhsan 
Khan v. Pati Ram (1), as to the correctness 
of which he evidently entertained serious 
doubts, Mr. Justice Tudball referred this 
ease to a Bench of two Judges. The .matter 
has now been fully argued out before us, 
There seems io have been a long 
course of decisions in this Court on the 
definition of the word land as . applied to 
groves. An elaborate pronouncement on 
the subject by Mr. Justice Sundar Lal is 
to be found in Hubisullah v. Kalyan Das 
(2). In view of the fact that the amend- 
ment of the Local Tenancy Act is now 
under the consideration of the authorities, 
Iam particularly anxious not to re-consider 
er unsettle, except under pressure of neces- 
sity,.any principles which seem to have been 
definitely affirmed by this Court. with re» 
gard to the provisions of the existing 


(1) 19 Ind. Cas. 416; 11 A. L. J. 236; 35 A. 280, 
(2) 25 Ind. Cas, 169; 12 A. L. J, 1080, 
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Tenancy Act, nor do [think that it is really 
necessary in the present case to determine 
whether an .&rea covered by trees and 
forming a grove is or is not land let or 
held for agricultural purposes, or even the 
narrower question whether in Chapter X 
of the Tenancy Act, or at least in some of 
the sections falling within that Chapter, it 
should not be held that there is something 
repugnant in the context to the applica- 
tion of the strictdefinition of the word “land”. 
I think that the present case may be 
quite satisfactorily and most conveniently 
decided upon its own facts. The appeal 
now before us is confined to the area of 
9 bighas 16 biswas, which at one time formed 
a grove. We do not know for certain 
whether this grove was planted by the 
original grantee or formed part of the 
original grant, in the sense that the grant 
when made was one of a grove along 
with certain cultivated or cultivable land. 
In any case there is no suggestion in the 
pleadings, or in the evidence that there 
was more than one grant. The area in 
question in this appeal, therefore, did form 
part of a .rent-free grant in favour of 
the predecessors-in-title of the present 
defendant. The grove ceased to exist before 
the present Tenancy Act, II of 1901, 
came into force. Under the previous Act, 
namely, the Rent Act XII of 1881, 
there was no express definition of the word 
land, but the provisions of that Act un- 
doubtedly applied to groves just as much 
as to cultivated or cultivable lands. The 
area now in suit, therefore, was always land 
to which the provisions of the Tenancy 
Act for the time being in force applied. 
The ruling in Hadi Hasan Khan v. Pati 
Ram (1) cannot possibly be applied to 
the facts of thé present case, because the 
area in question having been brought into 
cultivation more than twelve years before the 
institution of the suit was always “land” 
within the strict meaning of thg definition, 
both at the, time when the present. Tenancy 
Act,. II. of 1901, came dinto: force and 
right. down to the date of the institution 
of éhe ‘suit. I think, therefore, that it is 
impossible. to. distinguish; as the, Assistant 
Collector. endeavonred todo, between the 
two portions of the area in suit, The 
whole formed a rent-free grant and was 
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subject to the provisions of Chapter X of 
Act II of 1901 under any possible inter- 
pretation of the word “land”, because the 
entire area had always been under eul- 
tivation while that Act was in force. If, 
therefore, the conditions laid down by section 
158 of the Tenancy Act are proved. to 
have heen satisfied in respect of the entire 
area in suit, and it is so found by the 
lower Appellate Court, there seems no valid 
reason for drawing a distinction against 
the area now under appeal merely on the 
ground that it had at one time formed a 
grove. On this ground alone I wonld 
dismiss this appeal with costs, including 
fees iu this Court on the higher Scale. 
WaLsu, J.—I agree. The circumstances 
of this case are exceptional. I have come 
to the conclusion that in an admitted 
tenancy, + such as this was, the word land 
in section 158 must be held capable of 
including land other than land as defined 
in ‘section 4, It would be “repugnant to 
the subject", to quote the langaage of sec. 
tion 4, to hold that the word land in 
this particular case did not include the 
land on which this grove had stood. The 
result of doing so would be that while 
holding Chapter X of the Tenancy Act 
applicable ito a tenancy, we should .ba 
driven to hold..that it did not -apply 
to land whieh ‘formed the subject. of a 
tenancy, and that I think is the very thing 
which:is meant by the somewhat unusual 
language in the definition clause, namely, 
“repagnant to the subject.” I wish care- 
fully to guard myself against being taken 
to hold anything more. In my opinion 
it by no-means follows that. all or any 
groves held for more than fifty years by 
two successors to the original grantee come 
within section 15S or that, for example; 
section lb can be used by an occupant 
or grove-holder by adopting the usual 
construction which is the right one in 
this particular case. it is for that reason 
that I think it necessary to say that I 
adopt the very-closely reasoned judgment 
of Howble Mr. Reynolds, the Senior 
Member of the Board, to be found inethe 
Selected Decisions of the Board of Revenue, 
No. 40f 1911 [Magn Singh v. Musammut Nazar 
Fatma (8)] I think the view there clearly 
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laid down in a series of the propositions which 
I venture to quote is not only correct but 
entirely consistent with the view which 
we are taking. "The custom generally 
prevailing in these provinces is that the 
grove-holder is a tenant paying rent. 
This was crystallized in the definition of 
rent and tenant given in section 4. Groves are 
in my opinion equally clearly not land as 
defined in section 4. If they were land 
within that definition, there would be no 
need to differentiate them from land in the 
definition of rent. If a land-holder seeks 
to get rid ofa grove-holder, he cannot take 
action under Chapter X as that Chapter refers 
to laid only. But he may sue to eject under 
section 58. as.the grove-holder is a non-occu- 
panty tenant." The Senior Member then goes 
on to discuss the nature of tenaney and. adds, 
"probably in the majority of cases, either by 
village custom or by special contract, a grove- 
holder holds, not from year to year, but so 
long as the grove exists. In all cases then 
when &land-holder seeks to eject a grove- 
holder,...the question of the existence . of 
such custom or contract should «lmost in- 
variably be made a matter in issue. Ii 
follows from what I have said that a grove- 
holder cannot generally acquire rights of 
occupancy in the land, on which the trees 
grow.” These statements of the law, which 
I take to be correct, obviously apply to ‘a Vast 
majority. of cases of ordinary, tenancy 
between a grove-holder and a land.holder. 
The case we are dealing with is not, one of 
those ordinary cases. It isa case admitted- 
ly of a tenancy wholly independent of and 
unconnected with a grove assuch. It appears 
to mea mere incident or accident in its 
history that at one time it became or a pop- 
tion of it became a grove so as not to be 
land within the strict definition of the term. 
1 think we are both agreed that that accident 
does not make it any the less tenancy of 
land within the meaning of section 158, and, 
therefore, the rights of the parties under that 
section have been rightly applied. 

Bv raz Court.—We dismiss this appeal 
with costs, including. fees in this Court on the 
higher scale. : 
Appeal dismissed, 
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PRIVY COUNCIL. 
APPRAL FROS THE COURT OF THE JUDICIAL , 
COMMISSIONER IN BALUOHISTAN, 
July 30, 1917. . ; 
Present:—Lord Dunedin, Lord Shaw 
„o Bord Sumner, Sir-John Edge and 
Mr. Améer Ali. i 
ABDULLAH ASHGAR ALI KHAN— .- 
DEFENDANT— APPELLANT 
. versus 
GANESH DASS—Prmvnr— 
: RESPONDEAT, 

British Baluchistan Regulation (IX of 1896), 
s. 10 Res judicata—Suit for cancellation of bond. 
dismissed on ground of non-maintainability—Suit on 
bond - Civil Procedure Uode (Act V of 1408), s. 11. ^ 

Section 10 ofthe British Baluchistan Regulation, 
IX of 1896, creates an estoppel by judgment only 
when the matter in issue has been finally decided, 
Ep. 961, col. 1.] : 
<` Defendant sued for the cancellation of a bond 
on the ground that he was induced to execute ip 
.by the fraudulent representations of the plaintiff. 
The lower Court dismissed the snit on the ground 
‘that the allegation of fraud had not been established. 
The Appellate Court held that the suit was not 
maintainable and dismissed it without going into 
the merits. Ina suit by the ‘plaintiff on the bond 
the defendant denied liability on the ground that 
he. had been induced to execute the bond by the 
fraud of the plaintiff: r : 

Held, that the defendant's * plea was not res 
judicata, inasmuch as the judgment of the lower 
Court in the previous suit was superseded by the 
judgment of the Court of Appeal, and the only 
thing finally decided by the Court of Appeal was 
that the suit was not maintainable, and that no 
decision ought to have been pronounced on the 
merits, Ẹp. 961, col. 1.) . | 
: "Appeal from a decree of the Judicial 
‘Commissioner, Baluchistan, dated the 31st 
‘March 1914, affirming that of the District 
Judge, Qietta-Pishin, dated the 21st Novem- 
-ber buis, 

FACTS of the case are sufficiently stated 
‘in: their Lordships’ judgment. The lower 
-Courts decreed plaintiff's snit on the ground 
-that the defence was’ bound by res judicata, 

„MiA. M. Dunne, for the Appellart.— The 
Indian Law 18 thati there is no final decision if 
‘a judgment-is appealed, and that an issue 
is never finally decided if the appeal is 
‘mot decided 'on the merits. Where the 
decision of a'lower Court is appealed to 
-@ superior Tribunal, which for any reason 
-does not think fit to decide the matter, 
«question is lett open and 18 not res judicata, 
-` Balkishan v. Kishan Lal (1); Gungabishen 

(1) 11 A. 148; A. W. N. (1889) 42; 18 Ind, Jur. 309; 
B.Ind, Dec, (N. 3.) 822. — x 
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. according to the 
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Bhugut v. Roghov Nath Ojha (2); Ohunder 
Ooomar Mitter v. Sib Sundari Dassee (3); 
Sheosugar Singh v. Setaram singh (4). ] 

The effect of the decisions is that on 

the real issue you are entitled to the judg- 
ment of the Court: that yon are not to 
be deprived of it because the Court has 
‘chosen to dismiss another suit for some 
other reason. The final Appellate Court 
in the former suit never: went into the 
merits at all. “Uf 

Mr. B. Dube, for the Pespondent.——The 

‘point finally decided by the Judicial Coms- 
‘missioner in the former suit was in sub- 
‘stance that the bond cannot be avoided so 
long as the dissolution stands. Defendant 
now seeks to avoid the deed of dissolution, 
which is unchallengeable while the former 
decision stands: the bond is only evidence.. 

Mr. Dunne replied. : i 

JUDGMENT. 

Mr AuE&R ÁLI.—The only point for determi. 
-nation involved in thisappeal turns upon tlie 
meaning to be attached to the words “fiually 
decided" in section 10 of the British Balr- 
chistan Regulation, IX of 1896. That section 

provides as follows:— : oe 

“A Court shall not try any suitin which 
“the matter in issue has been heard and finally 

decided by a Court of competent jurisdiction 
ina former suit between the same parties in 
the same rights, or between parties under 
whom they or any of them claim," | 
A short statement of the facts will explain 
how the question has arisen, i 
The parties to the litigation carried on 
certain business in British Baluchistan in 
partnership with two other men;in July 
1910 they agreed to dissolve the partnership; 

plaintiff, Ganesh Dasa, 
accounts were duly adjusted, when asum of 
over Rs. 9,900 was found due from the 
defendant, Ashgar Ali Khan; on the 12th 
July a -formal deed of dissolution was 
exeouted by the four partners, and on the 
day following the defendant executed: the 
bond on which. the present suit is brought, 
The defendant’s case is that he signed the 
deed of dissolution which embodied the 


(2) 7 0.381, 9 C. L. B. 34 3 Ind. Deo. (x. &.) 
794. 


(3) 8 C. 631; 
406. 
(4) 24 I. A. 50; 24 C. 616; 1 C. W. N. 
J. 124; 12 Ind. Dee. (N. s.) 1079. 


11 C. L, R. 22; 4 Ind. Dec. (nie) 
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settlement and executed the bond, agreeing 
‘to pay the amount alleged to be due: from 
him, on the fraudulent Yepresentation of the 
plaintiff that the adjustment of accounts was 
correctly made and onthe assurance that 
should the defendant upon the examination 
of the accounts at his leisure discover any 
mistakes, they would be rectified. The defend- 
ant alleges that it was on the faith of these 
representations he executed’ the two docu- 
ments. He further alleges that some days 
after the execution of the deed of dissolution 
and the bond in suit he had an opportunity 
to examine the statement of accounts, which 
he found to be wholly incorrect and, mislead- 
ing, that thereupon he called upon the plaint- 
iff and the other partners to make a proper 
adjustment, undertaking to pay any amount 
that might on such, further examination be 
found due from him. The plaintiff, Ganesh 
Dass, refused to accede to the proposal 
and thereupon the defendant brought a suit 
on the 22nd July 1911, in the Court of the 
Assistant Commissioner of Quetta for a can- 
eellation of the bond of the 13th July 1910, on 
the ground that he was induced to execute- it 
by the fraudulent representations of the 
present plaintiff. The written statement 
of Ganesh Dass is not on the record of this 
appeal, but it appears from the judgment of 
the Judicial Commissioner in that case that 
among other pleas Ganesh Dass urged that, 
the bond being based on the dissolution 
deed and being merely executed to record 
the manner in which the payment of the 
amount due to him was to be made, a suit 
- for the cancellation of the bond alone would 
not lie. 

The defendant’s suit for cancellation of 
the bond came for trial before the Assistant 
Commissioner of Quetta, and he held that 
the defendant, Ashgar Ali Khan, had failed 
to establish his allegation of fraud. He 
accordingly dismissed the action, and his 
judgthent was affirmed on appeal by the 
District Judge on the 30th May 1913. 


The defendant thereupon preferred a 
‘second appeal under the provisions of Regu- 
‘lation iX of 1896 tothe Court of the Judicial 
Commissioner of British ‘Baluchistan, , whitch 
is the final Appellate Court in that province. 
The. Judicial “Commissioner, Mr.. 
considered that the. objection of Ganesh 
"Dass' ‘td ‘the’ ‘frame of the. suit was well 
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founded, and accordingly without entering 
into the merits of the case, ‘dismissed the 
defendant's appeal against the orders of the 
lower Courts dismissing his action. 

The Judicial Commissioner ` gaye his 
decision in the following words, the exact 
import of which is jot disputed. He says 
first: — 

“Now it appears to me ed thab the 
respondent’a objection to the frame of the suit 
was well founded, and that the plaint should 
either have Bean returned for amendment 
„or rejected.” ^ i > 

And ‘then, after ` commenting on. several 
mistakes in procedure in the Courts below, 
he proceeds as follows: — 

"I purposely refrain from going in detail 
into the merits of the case, because they 
cannot be discussed without ‘bringing in the 
question of the validity of the dissolution 
agreement, a matter which is not formally 
before the Courts. Ibis sufficient to say 
that after careful consideration of the record 
and the pleadings I am not: prepared to 
interfere with the orders of the lower Courts 
dismissing the appellant's suit, since, for the 
reasons given above, I hold that the bond 
of which -cancellation is sought is merely 
consequential on the déed'of dissolution of 
partnership and that a suit for avoiding the 
bond cannot succeed: as long as the dissolution 
dead remains in force,” 


` On the 14th October 1912, the: 'plaintifh 
Ganesh Dass, instituted the present suit 
on the bond exesuted by the. appellant: èn 
the 13th July 1910. The defendant denied 
liability on the ground that it had.:been 
obtained from him by the fraud of the 
plaintiff. - 

It is to be observed that whilst this 
suit was pending in the Court of the 
Judicial Commissioner the defendant brought 
an action to have the deed of dissolution 
cancelled on the ground of fraud, but: it 
was held that it wag barred under the Statute 
of Limitation. ; MEAM 

In Ganesh Dass's suit on the bend .the 
Indian Courts have held that the.. issue 
raised by the defendant was res judicata, 
and thai, hey were prealuded by the pro- 
visions of section 10 of Regulation LX of. 1896 
from entering upon an enquiry, whether the 
„bond, had been-obtained from:biw. on fraudu- 
lent representation, In this ` view. they 
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- decreed the plaintiff’s claim without enter- 
.ing: into the merits of the defence. The 
defendant has appealed to His Majesty in 
Council, and it was contended on his behalf 
‘that the Indian Courts have wrongly applied 
the rifle df res judicata tó the defence in the 
.present casé, as his “allegation regarding 
‘the execution of the bond on the fraudulent 
representations of the plaintiff has never 
.been .decided in the Judicial Commissioner’s 
Court. i : 

It appears to.their Lordships that the 
contention is well founded. “The matter in 
issue" in the present suit is no doubt the 
‘same as in the defendant's own acticn. it 
is clear, however, that although the two first 
Courts bad found against his allegation, the 
final Court of Appeal refused to determine 
the issue. Section 10 of the Regulation 
creates an estoppel by judgment only when 
tbe “matter in issue" bas been “finally 
decided." These words have received judicial 
interpretation in the case of Sheosagar Singh 
v. Stlaram Singh (4). * 

In that case the Board had to deal with 
the identical question of res judicata arising 
under section 11 of the Indian Civil Pro- 
cedare Code, whioh, so far as the question 
under discussion is concerned, is. in part 
materia with section 10 of the Baluchistan 
Regulation. Lord Macnaghten, delivering 
the judgment of their Lordships, explained 
thé rule as follows: — $ 

“To support a plea of res judicata it is 
not enough that the parties are the same 
and ihat. the same matter is in issue. The 
matter must have been ‘heard and ʻSnally 
decided.’ If there had been no appeal in 
the first suit the decision of the Subordinate 
Judge would no doubt have given rise to the 
plea. But the appeal destroyed the finality 
of the decision. The judgment of the lower 
Court was superseded by the judgment of 
the Court of Appeal. And the only thing 
finally decided by the. Court of Appeal was 
that in a suit constituted as the suit of 
1685 was no decision ought,to have been 
pronounced on the merits.” 

. Their Lordships will, therefore, 
advise His Majesty that the judgments of 


the Courts in India in this case should be, 


set aside and that it should be remitted to 
the Judicial Commissioner of British Balu- 
chistan to direct a re-trial by. the Court 
of-First Instance, The respondent will pay 
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t the costs of.this appeal and of the applica- 
“tion made on his belialf on the 19th July 
1917; the costs incurred by the parties in 
India will abide the result. 
Appeal accepted; Case remanded, 


Solicitors for the Appellant: Messrs. T. L. 
' Wilson & Co. 

Solicitors for the Respondent: Messrs. IV. 
, W. Bey & Co. 





MADRAS HIGH COURT. ' 
Oivi Revision Petition No. 1087 or 1916. 
September Tl, 1917, 
Fresent:—Mr. Justice Krishnan, 
- CHANDRA GOUNDAN AND OTHERS— 
DSFENDANTS— PETITIONERS 
versus 
PALANIAPPA GOUNDAN AND OTHERS— 
ResrospENTS Nos. 2' To 4— PLAINTIFES, . 

Civil Procedure Code (Act V of 1908. ss. 114, 115, 
148, 151, O. IX, 7. 18, O. XLIII, r. 1 (d)—Ex parte 
decrée— Order restoring suit on terms—Hnlargement 
‘of time, application for—ZIJurisdiction —Review— Order 
refusing extension Revision, power of High Court m- - 
"Appeal. : < 

The words of Order IX, rule 13, Civil Procedure Code, 
should nob be construed tod.narrowly. [p. 962, col. 2.] 

Where an ez parte decrge is set aside on condition 
of the defendanb paying his adversary's costs in 
Court within a specified time, the Court has juris- 
diction to vary the order subsequently by enlarging 
the time in its discretion. [p. 962, col 2.] 


- . Such power is vested in Courts by the combined 


effect of sections 148 and 151, Civil Procedure Code. 
Lp. 962, col. 2. 

Moideen Kuppai v. Ponnuswamy Pillai, 26 Ind, Cas. 
63,16 M. L. T. 430, 1 L. W. 882, Surenjan Singh v. 
Rambahal Lal, 91 tnd. Cas. 585; 35 A. 682; 11 A L.J. 
950, distinguished. : 

The High Court can interfere with an order 
passed under Order TX, rule 18, Civil Procedure Code, 
refusing to extend the time for payment of costs 
asa preliminary to the setting aside of an ex parte 
decree and it is not necessary for the aggrieved 
party to wait until a formal order is passed dis. 
missing his original petition and then appeal 
against it. [p. 963 col. 2.] : 

Obiter.—1f a Court passes a final*.order 
rejecting an application under Order IX, rule 18, Civil 
Procêdure Code, for non-compliance with .the 
terms imposed, ib may be that an application by way 
of review will ‘be required to enable the Court to 
put it on the file again and pass fresh orders 
thereon; and an application for extension of time 
made after the passing of such final order may 
be treated as an application for review. [p. 963, col. 1.] 
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, On an application to sgt aside an ex parte decree 
the Court passed the following order, “TI shall restore 
the suit to file if the defendants pay into Court the 
entire costs of the plaintiff except the institution fee 
and also the respondent’s costs of this application on 
or before the 7th April 1916." The costs were not paid 
by that date and the defendants again applied for re- 
hearing of the suit on the merits offering to pay the 

„costs into Court and praying to be excused for the 
delay The Court refused to grant the prayer on 
the ground that it had no jurisdiction to do so: 


Held, (1) that the latter application was one 
virtually for extension of time and that the Court 
had jurisdiction to entertain it under sections 148 
and 151, Civil Procedure Code; [p. 962, col. 2.) 

(2) that against such an order a revision petition 
lay to the High Court. [p. 968, col. 2.] 

Petition, under section 115 of Act V of 
. 1908, praying the High Oourt to revise the 
order'of the Court of the Principal District 
Munsif of Erode, in I. A. No. 689 of 1916, in 
Original Suit No. 533 of 1915. 


Mr. T. M. Krishnaswam? Atyar, for, the 
Petitioners. 
Mr. G.S. Ramachandra Aiyar, for the 


Respondents. 

JUDGMENT.—-A decree was passed 
ex parte against the parties.in Original Suit 
No. '533, of 1915 by the District Munsif, 
‘Erode, and they applied to get it set aside 
under Order IK, rule 13. The Munsif, after 
hearing the parties, passed an order stating, 
“T shall restore the suit if the defendants 
‘pay into Court ‘they entire costs of the 
: plaintiff except the institution fee, and also 

. the respondents’ costs of this application on 
‘or before the 7th April 1916.” The costs 
were not so paid, but on the lst April 
petitioners applied again to have the suit 
restored to the file and sr le E on the merits, 
stating that they were feady and willing to 
pay the costs into Court as ordered and 
that their failure to do so in time was due 
to their not having known ofthe order in 
time. The Munsif has treated this applica- 
tion asin substance one for extension of 
time’ and “though he found that the case 
was one eminently fit for granting an 
extension, he held he had no power in law 
to grant any extension and dismissed the, 
petition. The revision petition to this Court 
is against “this dismissal, 

Even under the old Code, their Lordships 
of the Privy Council held ina case under 
section 549 of that Code that the Court 
had power, apparently an inherent one, to 
grant extension of time to furnish security 


‘words im the section, 
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on application. made for it, whether after er 
before the expiry of the timè first fixed. 
See Badri Narain v. Sheo Koer (1). They 
held that the power existed in spite of the 
“the Court shall 
reject the appeal.” The Allahabad High 
Court has appiied this view to section 10, 
clause (2), of the Court Fees Act in Ohunni 
Lal v. Ajudhia Prasad (2) and this Court 
has followed that ruling in Subrahmanyam v. 
Ramasawmy (3). It follows, therefore, that 
even if Order 1X, rule 13, stood by itself, 
applying the same principle it must be held 
the Court had power to grant the extension 
in the present case; and section 151 of the 
Code expressly saves such inherent powers. 
The new Code has, however, enacted sec- 
tion 148, which expressly gives powers- to 
Courts to enlarge from time to time tha period 
originally fixed for the doing of any act 
prescribed or allowed by the Code. There 
can be no doubt that the act that the 
defendants had been directed to do 
in the present case, viz., to pay the costs 
into Court, is an act allowed by the Code, 
for rule 13 says that the Court may impose 
such terms as to costs, payment into ‘Court 
or otherwise as, it thinks fit. I am of 
opinion thak the words of rule 13 should 
not be on construed too narrowly and that 
they are wide enough to cover the. present 
case. The.‘same view was taken in the 
ease of Jagarnath Yahi v. Kamta Prashad 
(4) in similar circumstances. The case 
in Moideew Kuppat v. Ponnuswamy Pillai 
(5) cited for the respondents is an entirely 
different one, as the time sought to be ex- 
tended there was the time fixed in a con- 
ditional decree for delivery of property on 
payment of a sum of money within a certain 
time, The condition or the act required 
was one which had nothing to do with the 
old Code but was prescribed purely by the 
decree and their Lordships held that section 
148 did not apply. The present case is in 
no way analogous toit. A similar case in 
Suranjan Singh v, Rambahal Lal (6) was 


- (1) 17 0. 612; 17 L A. 1; 5 Sar. P. C.J. 403; 8 Ind. 
Dec. (N. s.) 881. 
(2)19 A. 240; A.W. N. (1897) 40;9 Iud. Dec. 
(x. s.) 158, 
(3) 9 M. L. J. 348. 
(4) 23 Ind. Cas. 188; 36 A. 1; 12 A. L. J, 38, 
(8) 26 Ind. Cas. 63; 16 M. L. T. 430; 1 L. W. 882. 
(8) 21 Ind. Oas. 585; 35 A. 582; 11 A. L. J. 960. 
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distinguished in the same way by the 
learned Judges in Jagarnath Sahi v. Kamta 
Prashud (4), the onse above cited. 

Jf the Court had passed final orders 
rejectipg „the application under rule 13 for 
non-compliance with the terms imposed it 
may be that an application by way of review 
.will be required to enable the Court to put 
it on the fle again and pass fresh orders 
thereon. If it were necessary ta do so, I 
think the application of the petitioners of 
the 18th April may well be treated as an 
application for review. But I am of opinion 
“that in the present case ib is not necessary 
to do so, as I consider that their first 
application was stil pending when they 
s applied again on the 18th. The wording of 
„tha first order of the Munsif, vi, “I 
Shall restore" seems to contemplate a further 
order even for the purpose of setting aside 
the decree. The order did not go on to 
say that if the condition was not complied 
with, the application was to stand dis- 
missed. Though dismissal may ‘be the 
natural result of the failure to comply with 
the condition imposed, if no. other orders 
are passed before the petition is finally 
rejected, it does not follow that the petition 
had been disposed of by the mere non- 
“gompliance without final order of rejection 
being passed. No such order was passed in 
this case. The. petition, therefore, may 
sell be treated as pending on. the 18th of 
April when the second application was made 
and that the Court was still seized of it. 


I am, therefore, of opinion that the lower 
Court was wrong in thinking that it had 
no power to grant further time. Respond- 
ents’ Vakil has urged that even if that be 
so, I should not interfere in revision and 
sorrest the mistake, because he says the order 
sought to be revised should be treated as 
one finally rejecting the application to set 
aside the ex parte decree and is appealable 
as such to the Diatrict Court under Order 
XLIII, rule 1, clause (d), and he relies upon 
the same case above citedin Jagarnath Sahi v. 
Kamtoprashad (4). In that case, the matter was 
taken up to the High Court by way of appeal 
against the formal order which was finally 
passed rejeoting the petition under Order LA, 
rule 13. Against that order, an appeal clearly 
lay. In the present case, the revision is 
against the order which refused in terms only 
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.the extension asked" for and admittedly 


there is no appeal against such order. Af 
the time this revision petition was filed no 
final order rejecting the original application 
had been passed; it does not appear that 
any sush order has been passed even since 
then. In these circumstances, I do not 
think J should refuse to aot in revision on 
the ground that petitioners should have 
obtained a formal order of dismissal of their 
criginal petition and appealed against that 
to the District Court. They were not bound 


‘to get such an order. Iam unable to treat 


the order refusing the extension as an order 
of dismissal of their original petition for 
the purpose of getting rid ofa revision 
petition which is clearly well founded. 1 
overrule the objection. «+ 

In the result, I set aside the order of the 
lower Court in I. A. No. 689 of 1916 and 
direct that Court to pass fresh orders on it 
according to law, giving a reasonable time ` 
to the petitioners for the payment into 
Court of the costs ordered. The respond- 
ents will pay the. petitioners their costs in 
this Court. The lower Court will itself 
dispose of the costa in that Court. 

Order veversed. 
M.Q.P. 


PATNA HIGH COURT. 
Sxconp Civiu ApPEAL No, 1153 or 1916, 
June 8, 1917. 
Present; — Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. 
PATHAK KALI CHARAN RAM— 
PLAINTUPF— Á PPELLANT 

versus . 4 
RAM DENI RAM — 
DEFENDANT — RESPONDENT. 

Contract Act (IX of 1872), s. 68— Mimor, money 
borrowed by, for marriage expenses —Necesstty—Liabt- 
lity of minor to repay loan. . 

The marriage expenses of a minor constitute a 
necessi#y or legal debt suited to his status and con- 
dition of life, and a minor is, therefore, under section 
68 of the Contract Act, liable to pay back money 
borrowed by him for meeting such expenses. [p. 964, 
col, 2.) - . 

Appeal from a decision of the Subordinate 
Judge of Palamau, dated the 8th August 
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1916, reversing that.cf the Munsif, Palamau, 
dated the 1st March 1916. 

Messrs. Ganesh Dutt Singh and Sivanandan 
Ray, for the Appellant. 

Mr. Mrityunjay Lal, for the Respondent. 

JUDGMENT.—The plaintiff in this suit 
seeks to recover Rs. 125 by way of principal 
and Ra 9-100 by way of interest. The 
money was raised by defendant No. 2, who 
was a minor atthe time. Defendant No. 2 
entered into an agreement with the plaintiff 
for'the sale of certain land belonging to him. 
Defendant No. 1, major brother of defendant 
No. 2, negotiated the contract for the sale of 
the land, which was embodied in the terms of 
the geed dated the 25th of May 1915. The 
money was raised to-provide for the marriage 
expenses of defendant No. 2. Defendant 
No, 2, within a fortnight after raising and 
receiving the money, married and applied the 
,money received from tbe plaintiff in dis- 
. eharge of his marriage expenses. These 
fasts have been found by the learned Munsif, 
who granted the plaintiff a decree for the full 
measure of his claim. 

The lower Appellate Court reversed the 
decision of the learned Munsif and held that 
the contract for the sale of the land was 
absolutely void by reason of the fact that 
defendant No. 2 was a minor and incapable 
of contracting as such; and that section 68 of 
the Contract Act did not aoply to the facts 
of this case. He accordingly’ dismissed the 
.plaintiff's guit. 

The first point takan before us is that no 
second appeal lies, inasmuch as the suit was 
one cognizible by & Court of Small Causes 
and the claim being under Rs. 500 in value 
no second appeal lies. After a careful con- 
sideration of this question we hold that no 
second appeal lies; bat we find that the 
appellants have also filed an application by 
way of revision under section 115 of the 
Civil Procedure Code, which has beeu ordered 
to be heard with this appeal. We think that 
such an application is competent, and we 
shall deal with the matter as an application 
for rbvision under the Code. 


We think that the learned Judge* was 
wrong iu his interpretation of section 68 of the 
Contract Act. On the facts as found iu this 
case, no doubt the contract to sell the land 
in accordance with the sale-deed, executed 
by defendant No. 2 on the 25th May 1915, 
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is void on the ground that the minor was °\ 


incapable of entering into a contract to sell.. 
the interest he possessed in certain immove- ;- 
able property. But section 68 of the Con- 
tract Act provides that if a personeineapable .. 
of entering into a econtraet is supplied by 


another person with hecessaries suited to his. . 
condition of life, the person who furnishes’. . 


such suppliesis entitled to be reimbursed 
from the property of such incapable ‘person. 
In the present case defendant No.2 did 
receive money from the plaintiff for the 
purposes of discharging his marriage expenses, 
which constituted a necessity or legal debt 
suited to his status and condition of life. 
We are of opinion, therefore, that. although’ 
defendant No. 2 was a minor at the time 
that he received. the money from the plaintiff, 
nevertheless he is liable to:have: his pro- 
perty charged with the liability of re- 
imbursing tbe plaintiff the money which the 
plaintiff advanced. There is ample authority 
in support of this principle of law. In. the 
ease of Vuikuntam Ammangar v. Kallipiram 
Ayyangar (1).i& has been held that the 
raising of money by a Brahmin widow for 
the marriage of her daughter was a 
necessity within the meaning of this sec- 
tion. 

Accordingly we aball declare that the pro. 
perty of defendant No. 2 comprising a 4-pie 
share out of 16-annas of Mauza Nawadih, 
Thana Latehar, Pergana and District Pala- 
mau, or such other property as the defend. 
ant No. 2 may be entitled to, is liable to 
reimburse and discharge the plaintiff's 
claim in this action. 

The judgments and decrees of the twa 
lower Courts are set aside and in lieu thereof 
it is ordered that a decree be drawn up in 
accordance with the declaration made by ua, 
The application is accordingly allowed. 

Application allowed, 


(1) 26 M. 497; 18 M. L. J. 25, 
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BAGMAL v, FIRM OF JAMNAPAS POTDAR. 


NAGPUR JUDICIAL COMMISSIONER’S 
: COURT. 
Seconp Orvin Appgat No. 434 or 1915. 
e . October 16,1916. œ 
Present:—Sir Henry Drake-Brockman, K., 


BAGMAL sox or SURAJ MAL— 
APPELLANT 
* z versus 
Tue FIRM or JAMNADAS POTDAR 


AND OTHERS— RESPONDENTS, 

Limitation Act (IX of 1908), s 12 — Separate appli- 
cations for copies of judgment and decree—Exclusion 
of aggregate period, whether allowable—Precedents, . 
value of. .. 

Where two separate applications are filed for 

copies of thé judgment and the decree in a case, each 
within the period of limitation pressribed by law for 
appealing, the appellant is entitled under section 12, 
sub-sections 2and 3, of the Limitation Act to exclude 
the aggregate period occupied in obtaining copies of . 
both the judgment and the decree from the period 
limited for filing the appeal. Under these circum- 
stances no explanation need be required of the appel- 
lant to show as to why he did not apply simultaneons- 
ly p uS of the judgment and the decree: [ p. 966, 
col, 2.] 
` Parashram y. Likhan, 10 Ind. Cas. 866; 7 N. L. R. 
67, distinguished. 
' Every judgment must be read as applicable to the 
particular facts proved in the case and each case is 
an ues only for what it actually decides. [p. 966, 
col. 1. a 

Quinn v. Leathem, (1901) A. C. 495; 70 L. J. P. C. 
76: 65 J. P. 708; 50 W. R. 139; 85 L. T. 299; 17 T. L. 
R. 749, relied on. 

Appeal against the appellate decree of the 
Divisional Judge, Nagpur Division, No. 90 of - 
1914, dated the 9th April 1915. 


FACTS appear from the judgment. 

Rai Bahadur D. N. Khare, for the Appel. 
lant.—There was a delay of 19 days after 
obtaining copy of the judgment before apply- 
ing for copy of the decree. In the present 
case copy of the decree was applied for within 
the scheduled period of limitation, In 
Parashram y. Likhan (1) this was not 
so and consequently the appeal filed was no 
proper appeal. 

Itis worth while to notein this connection 
that there are separate sub-paragraphs in 
section 12 of the Limitation Act for the 
exclusion of the period occupied in obtaining 
copies of the judgment and the decree. 

This is a big case, the Court-fee payable on 


~ , the memorandum of first appeal being Rs. 135, 


involving diffienlt questions of Hindu Law. 


See Selamban Ohetty v. Ramanadhan Chelty 
_ (1) 10 Ind. Cas, 866; 7 N. L, R. 67, 
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* 
(9), Tukaram Gopal v. Pandurang (8) and 
Pandharinath v. Shankar (4). 

In the present case the appellant got copy 
of the judgment in order to make up his 
mind whether he would appeal or not. 

Explanation is only needed where copy of 
the decree is applied for-outside the schedul- 
ed period of limitation, 

The Hon'ble Mr. M. V. Joshi, for the 


Respondents.— The . reasoning underlying 
the decision in Parashram v. Likhan 
(1) is given on page 71. Here 19 days 


separated receipt of copy of the judgment and 
application for copy of the decree. Some 
explanation of the delay should have been 
offered even here, inasmuch as prima facie 
both copies should be applied for at once. 

JUDGMENT.—The ‘only question for 
determination in this -second appeal is one 
of limitation. The facts are in some respects 
similar to those in Parashram v. Iikhan (1) 
and applying what is understood to be the 
ratio decidendi in that case, the lower Appel- 
late Court has dismissed as time-barred the 
appeal preferred to it. 

The decree of the Trial Judge was passed 
on the 24th January 1914. On the 6th Febru- 
ary (13th day) the present appellant, whose 
claim had been dismissed, applied for copy 
of judgment which he received on the 25th 
idem (32nd day). On the 17th March (52nd 
day) eopy of decree was applied for, delivery 
being obtained on the 28th idem (63rd day), 
The memorandum of appeal was presented to 
the Divisional Judge’s Court on the 24th 
April 1914 (90th day). 

The lower Appellate Court, considering tha 
question for its determination to be when the 
time requisite for obtaining a copy of the 
Trial Judge’s decree began, held that this 
time began at any rate on the 25th February, 
when copy of judgment was received, and that 
only two days at most thereafter conld be 


‘allowed for obtaining copy of decree, inas- 


much as the decree is a very brief one and in 
the absence of a special explanation copies of 
both documents should have been applied for 
together. In this view the learned ludge 
defluoted under section 12 of the Limitation 
Aot only 22 days from the interval of 90 days 


between the Trial Judge’s decree and the 
(2) 4 Ind. Cas, 301; 7 M. L. T. 29; 21 M. L, J. 152 
(1910) M. W. N, 141; 88 M. 256. 
(31 25 B. 584; 3 Bom. L. R. 143. 
(4: 25 B, 586; 3 Bom, L, R, 244. : 
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filing of the appeal, so that the period of 60 
days allowed by section 16 (1), Central Pro- 
vinces Courts Act, was found to have exceeded. 
` It is contended for the appellant, and I 


think rightly contended, that a substantial 


distinction between the facts of the present 
case and those of Pavashram v. Inkhan (1) 
has been overlooked. It was laid down by 
Halsbury, L. C., in Quinn v. Leatham (5) that 
every judgment must be read as applicable 
to the particular facts of the proved and that 
each case is authority only for what it 
actually decides. In the reported decision 
copy of decree was not applied for till the 
scheduled period of limitation (90 days) had 
expirad by 11 days and no fewer than 32 
days separated receipt of copy of judgment 
from application for vopy of decree. In the 


present case eight days of the ‘scheduled period . 


had still to elapse when copy of the decree 
was applied for aud a copy of judgment had 
been in the appellant’s possession for 19 days 
only. Ido notsee my way to holding that 
in such circumstances any explanation need be 
required of an appellant. He has a period 
of 60 days allowed by the Central Provinces 
Courts Law and this is doubtless given to 
enable him to obtain legal advice and make 
up his mind whether he will appeal or not, 
while section 12 of the Limitation Act ex- 
pressly directs exclusion alike of the period 
requisite for obtaining copy of decree (sub- 
section 2) and of that needed for obtaining 
copy of judgment (sub-section 3). In these 
Provinces it is a well-recognised practice for 
an unsuccessful litigant to obtain copy of 
judgment first so that he may consider whe- 
ther he will appeal or accept failure, and 
where the whole of the time thus spent falls 
within the scheduled period no question of 
excluding that time need necessarily arise. 
Nonetheless it is undoubtedly open toa 
litigapt to» postpone applying for copy of 
judgment and decree till the very last day of 
the scheduled period, having come to a deoi- 
sion on inspeotion of the original ' In view 
of this practice I*think the plain wording of 
section 12 of the Limitation Act must be 
given its full effect when two applications Are 
filed each within the period prescribed by law 
for appealing, 


(5) (1901) A. C. 495; 70 L. J. P. C. 76; 65 J. P. 708; 
50 W. R. 139; 8& L. T, 289; 17 T. L, R. 749. 
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The appeal accordingly succeeds. The 
appeal to the Divisional Judge will be heard 
on the merits and the respondents will pay 
the appeltant’s costs in this Court. , , 
Appeal allowed, “. 


s. 


PATNA HIGH COURT. 

Privy Cocneit APPEAL No. 1 or 1910. 
November 22, 1916. 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. 
RAGHUNATH PRASAD SINGH anp 

-.  OTHEES——DEFENDANTS— ÁPPL!CANTS 
g versus $ 
Syed YAHYA HUSSAIN AND OTHERS— 


PLAINTIFFS—RESPONDENTS. 

Civil Procedure Code (dct V of 1908), s. 110, 
O. XLV, r. 2—Appeal to Privy Council —Partition suit — 
Value of subject-matter—Application fo: leave— Bengal, 
N.-W. P. and Assam Civil Courts Act (XII of 1887), 
s. 21. 

Plaintiffs claimed a declaration that they were 
entitled to a one-anna share. in the takhta of 8 
annas awarded to defendants. In their plaint they 
stated that the value of the reliefs claimed by them 
was Rs. 3,000, The lower Court dismissed the claim, 
The plaintifis appealed in the first instance to the 
District Judge who, holding that the value of tho 
original suit within the meaning of section 21 of the 
Bengal, N.-W. P. and Assam Civil Courts Act, 1887, 
was Rs. 24,000 and that, therefore, the appeal lay to 
the High Court, returned the memorandum of appeal 
to the plaintiffs, The appeal was .then presented 
tothe High Court and was allowed. The defendants 
thereupon applied to the High Court for leave to 
appeal to His Majesty in Council: 

Held, that whatever might have been the value 
of the original suit for the purposes of section 21° of 
the Bengal, N.-W. P.and Assam Civil Courts Aot, 
the value of the subject-matter in dispute on appeal 
to His Majesty in Council being the value of the one- 
anna share claimed by the plaintiffs, which did not 
involve directly or indirectly any claim or question to 
property approaching Rs. 10,000 in value, the defend- 
ants’ application must be dismissed. [p. 967, col. 2.] 

Applieation for leave to appeal to his 
Majesty in Council against the judgment of 
Mr. Justice Chapman and Mr. Justice 
Atkinson delivered on 10th April 1916 
in Appeal from Original Decree No. 354. 
of 1912. : 

Mr. Ram Lal Dutt, for the Applicants. 


Mr. Xhurshed Husnain, for the Respondents, 
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JUDGMENT.—This is a petition by the 
defendants in a suit. under Order XLV, 
rule 2, of the Code of Civil Procedure. This 
Coyrt reversed the decision of the Court 
` below. The applicantg are, therefore, entitled 
to appeal to His Majesty in Council if the 
value of the subject-matter of the suit 
in the Court below was Rs, 10,000 or 
upwards and the value o! the subject- 
matter in dispute on appeal to His Majesty 
in Council is the same sum or upwards, 
or the deeree involves directly or indirectly 
some claim or question to or respecting 
property of the like value, 

Under a deeree dated June 22nd 1907, 
a takhta of 8 annas was awarded to the 
defendants. In the present suit the plaint- 
iffs claimed a declaration that” they are 
entitled to à one-anna share in that takhta 
and a decree for separate possession of 
that share. They also claimed a deeclara- 
tion that the defendants have no mukararz 
right in the one-anna share. The Court 
below dismissed the claim. On appeal 
the plaintiffs’ right to a one-anna share 
was not disputed and the only question 
for decision. was whether the defendants 
had a mukarari right in the share, This 
Court held that the deferdants had . no 
mukarvart right in the share and decreed 
the plaintiffs’ claim as Jaid. 

In their plaint. the plaintiffs stated that 
the value of the reliefs claimed by them 
was Rs 3,000 and they paid Court-fees 
on ten times the Government revenue of 
a one-anna share under section 7 (V) 


of the Court Fees Act. The appeal by 
the plaintiff was presented in the first 
instance to the District’ Judge, but that 


officer on the authority of the ruling in 
Biraj Mohini Dasi v. Chintamani Dasi (1) 
held that the value of the original suit 
within the meaning of section 21 of the 
Bengal, N.-W. P. and Assam Civil Courts 
Act, 1887, was Hs. 24,000, and, therefore, 
‘the appeal lay to the High Court. The 
memorandum of appeal was, therefore, return: 
ed to the defendants’ Vakil and was presented 
to the High Court at Calontta. On the 
constitution of this Court the appeal was 
transferred to this Court and was heard 
by this Court with the result above stated. 
At the hearing of the appeal the defend- 


(1) 3 C. L. J. 197; 10 C. W, N, 565 footnote. 
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ants did not contend that the appeal 
should have been heard by the District 
Judge. When the appeal had been allowed, 
a question arose as to whether costs 
should be caloulated on Rs. ‘24,000, the 
value of the entire 8-annas takhta or on 
Re. 3,000 the value of the share olaimed, 
and at the instanca of the defendants 
(present applicants) this Court decided 
that .the coste. should be saleulated on 
Rs. 3,000. 

It appears to us that whatever may 
have been the value of the original suit 
for the purposes of section 21 of the Bengal, 
N.-W. P. and Assam .Civil Courts Aot 
according to the decisions of the 'Caleutía 
High Court, on the correctness of which 
we express no opinión, the value of the 
subject-matter in dispute on appeal to 
His Majesty in Council would be the value 
of the one.anna share claimed by the 
plaintiffs. No part of the 8-annas takhia 
is in dispute or can be affected by the 
preliminary decree which has been passed. 
except the one-anna share the . value of 
which ‘can by {no possibility approach 
Rs. 10,090, and, therefore, it cannot be said 
that the decree cf this Court involves 


directly or indirectly any claim or ques- 
tion to property approaching Rs. 10,000 
in value. 

In our -opinion the present case is not 
distinguishable in -principle from tbat of 
DeSilva v. DeSilva (2). Wa agree 
with the decision of Jenkins, ©. J., and 


Russel, J., in that case and we dismiss, 
this application with costs. Hearing fee 
Rs. €0. Theapplication for stay of execution 
is aleo dismissed. . 
: Application dismissed. 


(2) 6 Bom. L. L. 408, 
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. ALLAHABAD HIGH COURT. 
Execorron Szconp APPEAL No. 1086 
. OF 1916. 

November 12, 1917. 
Preseni:—Siv Henry Richards, KT., Chief 
Justice, ‘and Justice Sir P. C. Banerji, KT. 

MATHURA PRASAD AND ANOTHER— | 
JUDGMENT-DEBTORS — APPELLANTS 
(V versus 
SHEOBALAK-DECREE-HOLPCER 


— RESPONDENT. : 

Co-operative’ Societies Act (II of 1912), s. 42 (5) 
(a)— Liquidator, order of —Civil Court, jurisdiction of 
—Appeal, maintainability of —Liquidator, power of, to 

: order joint and several Liability of debtors. 


_ INDIAN 


Where, a liquidator passes an order under section 
:42 of th Co-operative Societies Act, 1912, a Civil 
Coart, mentioned in sub-section (5), clause (a), of 
the section, has no optio but to enforce the order 
and no appeal lies from the order of the Civil Court, 
jnasmnch as no appeal lies save appeals expressly 
given by the Act. [p. 969, col. 2] ° 
Semble.—In a case of a liquidation of a Co-opera- 
ative Society a liquidator has no power to pass an 
order that each of the debtors should be jointly 
.and severally liable for the amount of each others 
mortgage, but if he requires money for the purposes 
of liquidatibn forthe discharge of the debts of the 
society he should determine the contributions to 
be made by the debtors. [p 969, col. 2.] 


Second appeal from the decree of ths Dis- 
trict Judge, Benares, dated the 12th January 
1916, who in part allowed the appeal against 
the decree of the Subordinate Judge, 
Benares, dated the 9th October 1915. 


FACTS.—A certain society was formed 
under the Co-operative Societies Act, II 
eof 1912. It was registered, but subse- 


quently it ran into debts and its registration. 


was cancelled, A liquidator was appointed, 
who andited the accounts and prepared a 
statewent showing the sums of money 
that were due from different members to 
the society, and passed an order making 
each wembér jointly and severally liable 
for his and .other member's debts and took 
mortgages from each member of the pro- 
perty belonging to him to the extent of 
his owndebt. The order was then sought 
to be enforced by the Uivil Court having 
loca] jurisdiction under section 42, claufe 
5, sub clause (a). The Court of First In- 
stance ordered execution as prayed and the 
Lower Appellate Court upheld the decision of 
. the First Court. : 

. The judgment-debtor appealed, 
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r "Mr. Pyare Lal Banerjee, for the Appel- 
.lants.—When the’ members ure indebted 


to the central Bank the law is that they 
are jointly*and severally liable, bug when 
a certain member of the society is in- 
debted to the society jtself he is liable to 
the society to the extent of his own debt. 


Section 42, clause (b), is the important 
clause. ` 


[Ricaarvs, C. J.—Apart from the law 
applicable to the present case the equitable 
principle seems to be that every -person 
should be made liable for his own debts. 
.Is there any section of the Act enjoining a 
joint and several liability P ] f 

There is none, 


[BANERII, J.—The Civil Court can only 
enforce the order of the liquidator. It 
has no power to interfere with the order 
of the liquidator even though it may be 
bad, and there is no right of appeal given 
from that order. ] l 


The order of the liquidator may be 
divided into two parts, one under olause 
5 and another outside clause 5. When the 
orders of the liquidator are final they must 
be very strictly construed. When he order. 
ed that the members were jointly and 
severally liable he exceeded his powers. 

[Ricuarps, O, J — The question is whether 
an appeal lies £o us.] 


Supposing the liqguidator makes an order 
against a person who has no concern with 
the society wil the Civil Court execute 
it? I submit rot. It would be “more 
reasonable .if the Civil Court were to see 
whether the order is in accordance with 
clause 5. . . ' 


[Riouanpe, C. J. —Under what section of 
the Code of Civil Procedure do you some ?] 
Under section 47. 


[ Ricuarps C. J.,—But the order you are 
appealing from is no$ a decree. ] 


But it has the forse ofa decree and is 
being executed as a Civil Court decree. 

Dr. Tej Bahadur Sapru, for'the Respond- 
ent.—The appeal is not directed against the 
order of the liquidator but against the 
order of the execution Court. Assuming 
the order of the liquidator to be wholly 
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wrong, it is not withinthe powers of the 
Civil Court which is simply an executing 
Cours to question it. I, submit that no 
appeal lies-unless the Act itself provides 
for it. Nofhing has been provided in the 
Act for appeals in suclf cases. The same 
is the case with, say, the Land Acquisition 
Act. The remedy of the aggrieved party is 
to move.the Legislature to amend the law. 

[ Rrenanps, C. J.,— Could it not be said that 
the order of the liquidator is wholly with- 
out -jurisdiction and was not ds a matter 
of fact an order passed under clause 5? | 

The liquidator- has power under that 
section to fix the liability of the members. 
The order may be wrong and unjust but it 
is not made without jurisdiction. 


LBANERII, J.—The basis of thé co- 
operative system is that each member should 
be jointly and severally liable. The word co- 
operative is itself suggestive. | 

Mr. Pyare Lal Banerjee, in reply.— The 
sole question is whether the order is made 
under section $ and whether the order is 
correct. 


[Ricaagrns, C. J., I myself feel inclined 
to say that he was wrong. J, asa liqui- 
dator, would have realised a3 mneh as I 
could from the severa; members and if 
any sum had remained to be paid up would 
have distributed the liability equally among 
the different members, But we cannot inter- 
fere with the order of the liquidator. | 


JUDGMENT.—This appeal arises ander 
the following cirsumstances. There was 
a society registered under the Co-operative 
Societies Act, II of 1919. The society 
got into debt. lts registration was cancelled 
and a liquidator appointed. There werea 
number of persons who were members of 
the society and had received advances. 
The liquidator took mortgages from each 
of the debtors for the amount of their 
liability. He then proceeded to make an 
order, which purported to be made under 
section 42 (b), determining that each of 
the debtors should be jointly and severally 
liable for the full amount of tho several 
debts. This order was sought t> be 
enforced in the Civil Court having losal 
jurisdiction under the provisiona of sastion 
42 , (5) (a). The Court ordered ex3eution, 
On appeal to the Distric: Juige the ap. 
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peal: was dismissed. Ae second appeal has 
now been preferred to this Court, It is 
strongly contended on behalf of the appel- 
lants that the order of the liquidator was 
bad. It is said that while the liquidator 
had a perfect right to determine the con. 
tributions” to ba made by the members of 
the society, he could’ not make them jointly 
and severally liable for each other’s debts 
more particularly where, as in the present 
case, he had taken a mortgage from each 
of the debtors for the amount of his debt. 
On the other side it is objected that the 
Subordinate Judge was bound to execute 
the order of the liquidator and that he 
could not consider whether that order was 
right or wrong, that no appeal lay td the 
District Judge and that no second appeal 


lies to this Court. f ae 
We think all these objestions have 
force. Jf the order of the liquidator can 


possibly be said to be au order under 
section 42, then the Subordinate Judge, 
being the Civil Court mentioned in sub- 


section (5), clause (a), had no option 
but to enforce the order. It seems to 
us olear that no appeal lies save ap- 


peals expressly given hy the Act and that 
no sezond appeal lies to this Court. It 
is quite clear that the policy of the Act 
was that matters arising under the Act 
should be settled without litigation in the 
Courts. If litigation were permitted, the 
whole object of the Co operative Societies 
Act would be defeated. We think that 
in the present case we may dePart from 
our usual practice of not saying anything 
which is not absolutely necessary for the 
decision of the case, because we' are all 
interested in the good working of the Co- 
operative Societies Act. It seems to us that 
probably the liquidator was wrong in pass- 
ing au order that each of these debtors 
should be jointly and severally ‘liable’ for 
the amount of each other's mortgage. If 
he required money for -the purposes of 
liquidation and for the digeharge of the 
debts of the society, he had clear ‘power 
to determine the contributions to be made, 
and we think that it would have been 
more correot had he made his order in 
this form and then  proesaded to take 
steps to recover: from eich mortgagor the 
&mnount of his mortgag3, We dismiss tha 
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appeal. The liquid&tor will get his costs 
in this appeal as part of his costs in the 
liquidation. The appellants will pay their- 
own costs. * ` 
Appeal dismissed, 


PATNA HIGH COURT. 
Civin Review No. 36 or 1916. 
E June 8, 1917. 

Present:—Mr. Justice Roe and 

Mr. Justice Jwala Prasad. 

Musainmat BIBI JIGRAN— 
APPELLANT 
, Versus 

Musammat BIBI ZOHRA-— RESPONDENT. 

Qivil Procedure Code (Act V of 1908), 0. XLVII, 
r. 1—Review—Pardanashin lady, negligence of &gents 
of, whether ground for review. 

The Code of Civil Procedure applies to pardanashin 
ladies as much as it applies to any other party, and 
if their interests are betrayed by the agents they 
employ, they must suffer the consequences. 

lia pardanashin lady’s servants are so grossly 
careless that her case ie entirely neglected, she 
cannot insist on a re-hearing by way of review. 

Review in, Appeal from Original Deeree 
‘No. 421 of 1915. | 

Mr. Amir Hossain, for the Appellant. 

Mr. Khursked Hasnain, for the Respondent. 

JUDGMENT.—In the first place this 
application is insufficiently ‘stamped. Tho 
only manner in which an order dismissing a 
suit for default can be restored to the file is 
by an order under Order XLVII. This has 
been decided definitely by a Full Bench of the 
Caleutta High Court in PFaízmunnissa v. 
Deoki Pershad (1), and we see no reason. 


for dissenting from the arguments adduced. 


and the. conclusions arrived at in that 
case. Therefore, the Court-fees to be paid 
upon this applisation should have been 
half < the Value of the Court-fees in the 
original case. The Stamp Reporter should 
note this for future guidance. 

On the merits we again hold that if a 
pardanashin lady's servants are so grossly 
careless that her case is entirely neglecjed, 
she cannot insist on a re-hearing. It is 
a frequent ground of appeal to the mercy 
of the Court here that there should be 

(1) 240. 350;-1 Q. W.N.21;12 Iud. Dee. (N. a) 
g = * ZEE 
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special rules of procedure for pardanashin 
ladies: and minors. The Code of Civil 
Procedure applies to them as much as it 
applies, to any other party, and if indeed 
their interests are betrayed by “the agents 
they ‘employ the$ must suffer “the -conse- 


quences. If any redress is to be obtained 
at all it must he obtained from those 
agents. 


The application ia rejected. Hearing fee 
two gold mohurs, Y 
Application rejected, 





ALLAHABAD HIGH COURT. 
Crvit Revisions Nos. 93 anp 94 or 1917. ^ 
November 8, 1917, - 
Present:—Sir Henry Richards, Kr., 
Chief Justice, and Justice Sir P. C. 
Banerji, Kr. 
MOHAMMAD AKBAR KHAN AND OTHERS 
— DECREE-HOLDERS— APPELLANTS 
" versus . 
KALLAN KHAN-—JupGMENT-DEBTOR—- 


OPPOSITE PARTY. : 

Civil Procedure Code (Act V of 1908), s, 152— 
Amendment of decree— Decree of District Judge — 
Appeal to High Court—Application for amendment— 
Court, proper. 

Where a decree of a lower Appellate Court'is con- 
firmed by the High Court, it merges in the decree of 
the latter, which is the final decree in the suit, and 
an application under sectiou 152 of the Civil Pro. 
cedure Code for amendment of the decree should be 
made to the High Court. 


Civil revision against the order of the 
District Judge, Meerut, dated the 2nd 
April: 1917, granting an application for 
amendment of decree under section 152 
of the Civil Procedure Code, Act V of 1908. 

FACTS.—One Mobammad Akbar Khan 
along with certain other persons’ brbught 
a suit against Imam Shah and several 
other defendants for a declaration that a 
certain property was wakf. The Additional 
Sub-Judge held that the property was wakf 
and decreed tha suit, Some of the defend- 
ants appealed to the District Judge, who 
held that tke property was not wakf and 
** dismissed the plaintiffs’ suit as against the 
appellants.” Plaintiffs then appealed to the 
High Court, which dismissed the appeal, 
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They then sought to execute the decree 
against those defendants who hadinot ap- 
pealed, relying on the judgment of the 
Distrigt Judge who had dismisseds the suit 
as against the appellants only. These 
defendants objected to the execution. The 
Additional Sub-Judge ‘dismissed the objec- 
tions. On appeal the Distriot Judge dis- 
missed the application for execution, hold- 
ing that as the property was not wakf the 
judgment operated in favour of all the 
defendants. The decree-holders went up in 
appeal to the High Court and the Hon’ble 
Judges before whom the appeal came on 
for hearing suggested that the judgment- 
debtors should apply for amendment of 
the decree. The judgment-debtors applied to 
the District Judge, who amended 
decree. The decree-holders came up in 
revision to the High Court. 


_ Dr. S. M. Sulaiman, for the Applicants.—— 
Mr. Johnston (District Judge) had no jurisdic- 
tion to amend the decree. The decree pássed 
by .Mr. Johnston merged in the decree of 
the High Court and it is the High- Court's 
decree which is the final decree, though that 
cannot either be amended. 

I rely on Brij Narain v. Teybal Bikram Ba- 
hadur (1) and Muhammad Sulaiman Khan v. 
Muhammad Yar Khan (2). 

The decree of the District Judge was 
completely in accordance with the judg- 
ment, 

[Baner J.—Àn application for review 
of judgment may be made. | 

Mr. Gridhari Lal Agarwala, for the Opposite 
Party. I press my case on the merits. It is 
a mere technicality of law that the Dis- 
trict Judge cannot amend the decree. 
There is not tke slightest doubt that the 
suit was dismissed by the District Judge 
in toto. The words “ against the appellants” 
have created the difficulty. Those words 
must be read as if they were expunged from 
the judgment. . 

'[Ricnanos, C. J.—But how could the Dis- 
triot Judge amend the decree whioh was 
in complete accordance with the judg- 


(1) 6 Ind. Oas. 669; 32 A. 295; 14 C. W. N. 667; 7 
A. L. J. 607; 11 C. L. J. 560; 12 Bom. L. R. 444; 8 
M, L. T. 57; 20 M. L. J. 587; (1910) M. W. N. 392; 37 
I. A. 70. CP. C.). 

(2) 11 A. 267; A. W. N. (1889) 55; 18 Ind. Jur, 427, 
8 Ind. Dec. (N.. a) 998. - 
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ment? It is the judgment that is badly 
drafted, not the decree. ] 


JUDGMENT.—This appljcation arises 
under the following circumstances. The 
applicants in the present matter brought a 
suit against a number of persons, claiming 
that certain property was wakf and asking 
for a declaration to that effect and for 
demolition of certain constructions. The 
Court of First Instance decreed the plaintiff's 
claim. Certain of the defendants appealed 
and some of them did not. The appeal 
coming before the District Judge, he 
allowed the appeal and dismissed the suit 
os against the appellants. A second appeal 
was preferred to the High Court, which 
confirmed the decision of the District Judge 
and dismissed the appeal.. Subsequently 
the present applicants as decree-holders 
applied for execution against those defend- 
ants who had not appealed, These judg- 
ment-debtors objected to the execution, on 
the ground that the suit had been dis- 
missed even as against them. The, Court 
of First Instance disallowed the objection and 
ordered execution. On appeal tothe Dis- 
trict Judge the decision of the Court of 
First Instance was overruled. Thereupon 
a second appeal’ was preferred to the 
High Court, who intimated that ‘until the 
decree which had keen passed in the suit 
was altered so as to make it a dismissal 
against all the defendants, there was a 
decree against the judgment-debtors who 
had not appealed. The High Court post- 
poned the disposal of that appeal so as to 
allow the decree-holders an opportunity of 
taking the necessary steps to get the decree 
altered. Thereupon the judgment-debtors 
made an application to the District Judge 
to amend his deoree, apparently under 
section 152 of the Code of Civil Procedure. 
The learned District Judge amended the 
decree and made a dedree dismissing the 
suit against all persons, The’ present ap- 
plication in revision is against this order 
and is based on the ground, first, that the 
District Judge ought not to have amended 
tle decree (which was in conformity with 
the judgment), and secondly, that if the 
decree was to be amended atall, the 
application should have been made to the 
High Court who had passed the final 
decree in the suit, We think that thia 
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latter ground has ferce. We say nothing 
at present about the first ground. It‘ is, 
quite clear that if any steps are to be 
taken to alter the decree, application must 
be made to the High Court and not to 
the District Judge. We accordingly allow 
the application and set aside the order of 
the learned District Judge with costs. 
Application allowed. 


e . — 


MADRAS HIGH COURT. 
LETTERS Patent APPEAL No. 38 or 1917. 
ERE September 7, 1917. 
Preseat:—Mr, Justice Abdur Rahim and 
4 Mr. Justice Knmaraswami Sastri, 
RAMACHANDRA MALLYA-—RESPONDENT 
- No, 1— APPELLANT 
E i versus PG 
NARAYANA HEGADE AND ANOTHER— 
— PETITIONER AND REsPONDENT No. 2 


i 4 , — RESPONDENTS. ` 
. Civil’ Procedure Code (Act V of 1908), s. 107, O. 


. IX, q. 13, O. XLI, rr, 4, 38—4Appeal—Decree imposing 


separate liabilities on. defendants—Ex parte decree, 
application io set aside, to Appellate Court, by non- 
appealing dejendant— Appellate Court, jurisdiction and 
powers of. DEN he. 

The general terms of Order XLI, rule 33, Civil 
Procedure Code, should be read in the light of rule 4 
of that Order and rule 13 of Order IX. [p. 974, col.1.] 

` A Court of Appeal cannot hear and dispose of an 
application made to ib under Order IX, rule 13, inthe 
first instance by a defendant who is no party to the 
appeal before it, where the em parte decree against 

lim imposed upon him a liability separate and' 
distinct from that imposed on his co-defendant who 
has appealed against it. {p 974, col. 2 ] 

Subbarayalu Naidu -v. Papammal, 29 Ind. Cas. £79; 
Sokkappa Reddi v. Singana Reddi, 23 Ind Cas 620; 1 
D. W. 169; Peria Krishnasami Naik v. Aiyappa Naik, 
24 Ind. Cas. 924; 1 L. W. 376; Sadaya Kanon v. 
Annamalai Udayan, 29 Ind. Cas. 458; 2 L. W.-529; 
Sankara Bhatta v. Subraya Bhatta, 30 M. 685; 17 M. 
L. J, 486 and Chenna Reddi v. Pedda Obi Reddi, 2 Ind. 
Cas. 802; 32 M.,416; 6 M. L. T. 186; 19 M. L. J. 388, 
distinguished and explained. . 

. Per Abdur Rahim, J.—Order KUI, rule 4, Civil Pro- 
cedure Code, which deals specifically with the power 
of am ‘Appellate Court to make an order in favour 
of ‘any of, the plaintiffs or defendants who has not 
appealed, ‘deals with cases where there is an appeal 
from the whole decree. Order XLI, rule 33, whieh 
gives to the Appellate Court the same power to pass 
any decree as the Court of first instance 'notwith. 
standing that the appeal is as to part only of the 
decree'; applies to cases where other parties are also 


: interested in the part of the decreé-appealed against. 


Order XLI, rule 38, enunciates a general rule while 
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rule 4 ofthat Order deals with specific cases. Under the 
terms of Order IX, rule 13, iherefore, an Appellate 
Court has jurisdiction to set aside an ew parte decree, 
not per se by-virtue of the presentation of the appeal 
to it, but only in cases whero the appeal ib against the 
entire decree and where the person apptyiity to set 
aside the ex parte decyeo is also a party to the 
appeal. [p. 973, col. 2; p. 974, col. 1.] 

Per Kumaraswami Sastri, J.— Neither rule 4 nor 
rule,33 of Order. XLI:has any application to cases 
where one of the defendants on whom a distinct 
and separate liability is decreed appeals only against 
that portion and does not make’ any of the’ co- 
defendants parties to the appeal. Rule 33, while it 
applies to cases where the appeal is against a part 
of the decree, restricts the exercise of the power to 
the respondents or parties before the Court. — [p. 974, 
col. 2; p. 975, col. 1, ]. = 3 

Section 107, Civil Procedure Code, does not confer 
any powers not given by Order XLI, as clause 2 is 
expressly made subjecí to any conditions and limi- 
tations that may be prescribed. An application’to set 
aside ax et parte decree by a party who has nob been 
made a party to the appeal should, under Order IX, 
rule 18, be made to the Court which passed the 
decree. "The Appellate Court can only get the power 
by virtue of settion 107 read with Order XLT, rule 88, 
but to enable it to do so, the party applying should 
bea party before it It is open to an Appellate Court 
to hold that a person was wrongly declared er parte 
and that the suit should be heard on the merits, but 
this should only be done at the hearing of the appeal. 
Cp. 975, col. 1.] 

Appeal under section 15 of the Letters 
Patent against the judgment of the Hon'ble 
Mr. Justice Sadasiva Aiyar, dated 31st 
January 1917 in Civil Revision Petition -No. 
1059 of 1916, preferred against the order 'of 
the District Judge, S. Kanara, in-Interlocutory 
Appeal No. 171 of 1916, in Appeal Suit No, 165 
of 1916 (Original Snit No, 44. of 1914, 
on the file of the Court of the Distriot Munsif, 
Mangalore). 4 ate 

Mr. K. Ramanatha Shenai, for the Appel- 
lant. š , 

Mr. K. P. Lakshmana Row, for the Re. 
spondents. 

JUDGMENT, | 

< ABDUR RABIM, J—The first respondent as 
plaintiff io the suit obtained a decree 
against two defendants in the suit: the 
decree as against the appellant, who was 
the 2nd defendant, was passed ex parte 
and that against thé Ist defendant after 
contest. The Ist defendant appealed to. 
the lower Appellate Court to which appeal, 
however, the 2nd defendant was not made 
a party. The 2nd defendant .made an 
application under Order IX,' rule’ 13, Civil 
Procedure Code, to the same Appellate Court 
to set aside the ew parte decree, . The lower 
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Appellate Court, that is, the District Judge, 
set aside the decree against the 2nd de- 
fendant.and remanded the suit to the first 
Court for hearing and disposal. The 
appeal by the Ist defendant is, we under- 
stand," still pebding in that Court. The 
plaintiff applied to thb High Court under 
section 115, ' CivilNnProcedure Code, for 


revision of the order of the District Judge 
setting , aside the er parte decree, Mr. 
Justice  Sadasiva  Aiyar, who heard the 


petition, set aside the order of the District 
Judge, but  direoted that the petition of 
the 2nd defendant under Order IX, rule 
13, Civil Procedure Code, -bə disposed 
of by the! District: Judge by a separate 
order dated simultaneously with the decision 
in the lst defendant’s appeal. The 2nd 
defendant has- appealed to us against the 


judgment of Mr. Justice Sadasiva Aiyar, 
contending that the District Judge not 
only had jurisdiction to dispose of the 


petition under Order IX, rule 13, but that the 
‘order : passed by him setting aside the 
em parte decree was in no way irregular. 
On the other hand the contention of the 
plaintiff-respondent is .that the District 
Judge had no jurisdiction to hear and 
dispose of the petition of the appellant and 
that the petition ought, therefore, to have 
beer dismissed altogether. 


The decree is not a joint decree against 
the lst and 2nd defendants, butit awards 
two separate sums of money against the 
two defendants; even the costs are separately 
apportioned. At the same time there can 
be little doubt that there was a defence 
common to both the defendants inthe suit, 
for instance, the question of limitation. 
Then, there is the further and very essen- 
tial fact to be noted, wiz, that the appeal 
of the Ist defendant to the District Judge 
-was not against the entire decree, but only 
against so much of the decree as stood against 
the lst defendant, and the 2nd defendant 
has not been made a party at all to the 
appeal. The learned Advocate for the 2nd 
defendant has strongly relied upon a number 
of decisions of this .Court which, he says, 
support his contention. He advanced two 
main arguments before us, the Ist is based 
on Order XLI, rule 33, Civil Procedure 
Code, which says that the Appellate Court 
pan pags any deoree which could have been 


INDIAN OASES, 


973 > 
< e o 


passed by the First Conrt and. that this 
power may be exercised by the Appellate , 
Court, "notwithstanding that the. appeal is 
as to part only -of the decree, and may 
be exercised -in favour of eall or any of 
the respondents or parties, although such 
respondents or parties may not have filed 
any appeal or objection.” This rvle, howe 
ever, does not seem to have any bearing 
on the question raised before us by the appel- 
lant. We are not now considering what 
power the District Judge as Appellate 
Court may exercise in favour of the 2nd 
defendant in disposing of the appeal of 
the ist defendant. We are only concerned 
with the question whether the Appellate 
Court could hear and dispose of an appli- 
cation made under Order IX, rule ,13, to 
it in the first instance. The rulings cited 
to us in Subbarayalu *Naidu v. Fapammal 
(1), Sokkappa Reddi v. Singana Reddi (2) and 
Peria Krishnasami Naik v. Aiyappa Naik 
(3) all deal with the question whether 
an Appellate Court which has seisin of 
a case in appeal can, in disposing of thate 
appeal, set aside an ez parte deoree against 
a party to that appeal ona ground men- 
tioned in Order IX, rule 13, Civil Procedure 
Code. It may be pointed out that Mr. 
Justice Seshagiri Aiyar and my brother 
Mr. Justice Kumaraswami Sastri in a 
case, Sadaya Konan v. Annamalai Udayan, 
(4), express considerable doubt as to whether 
an Appellate Court which has seisin of an 
appeal is the proper Court to receive and 
dispose of a petition under Order IK, 
rule 18. It may also be pointed ont that 
rule 4 of Order XLI, which deals speoi- 
fically with the question of the power of* 
the Appellate Court to make an order in 
favour of any of the plaintiffs or defendants 
who has not appealed, deals with cases 
where there is an appeal from the whole 
deoree. No donbt in Order XLI, rule 33, 
it is stated that the Appellate Court shall 
have the same power to pass any decree 
as the Court of First Instance “notwithstand- 
ing that the appeal is as to part only of 
the decree,” but that, we take if, applies 
to cases when other parties are also interested 


(1) 29 Ind. Cas. 579. 

(2) 23 Ind. Cas. 620; 1 L. W. 169. 
(3) 24 Ind. Cag. 924; 1 L. W. 376. 
(4) 20 Iud, Cas. 455; 2 L. W. 529 
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jn that part of thé decree appealed against. 
We may point out,&bat Order XLI, rule 
33, enuuciated a general rule, while rule 
. 4 of that, Order deals with specific cases. 
Furthermore Order 1X, rule 13, expressly 
gives the power to set aside an eg parte 
decree to: the Court: by which the decree 
was passed, andit+adds a proviso that 
“where the decree is of such a nature 
that it cannot be set aside as against 
such defendant only, it may -be set aside 
as against all or any of the other defend- 
ants also.” It seems to us that the 
general terms of Order XLI, rule 33, should 
be read in the light of rule .4 of that 
Order and rule 13 of Order IX. The 
greatest reliance was placed by the learned 
Advomate for the appellant on a decision 
of the. Division Bench of this Court in 
Sankara Bhatta v. Sabraye Bhatia (5). There 
it appears to be laid down in broad terms 
that once an appeal is filed before the 
Appellate Court, the power to dispose of an 
applisution under Order IX, rule 13, must 
“bea taken to be vested in the Appellate 
Court. Tt even seems to be suggested 
there that the Court of First Instance 
"would have no longer power to hear such an 
application. So far as the latter suggestion 
js concerned, it is opposed to what is ex- 
pressed in Sadaya Konan v. Annamalai 
,Udagan (4), where the learned Judges say 
that to hold that the lower Court was 
deprived of jurisdiction by the presentation 
of the- appeal to the Appellate Court; would 
be to- contravene the. express language of 
Order IX, rule 13. Ag regards the other 
proposition, that the Appellate Court has 
° jurisdiction to hear an application to set 
aside an eg parte decree once there is an 
appeal pending before it, that is accepted 
in the last case, although, as I have said, 
with considerabledoubt. The learned Judges 
thought that the proposition as to the power 
of the Appeblate Court, as stated in Sankara 
Bhatta y. Subraya Bhatia (5), received 
general approval of the Full Bench of this 
Court in Ohenna Reddi v. Pedda Obi Reddi 
(6). But in thescase of Sankara Bhatta 
y. Subrayd : Bhatta (5) and in the other 
cases on-which reliance has been placed 


(5) 80 M. 535; 17 M. L. J. 436. 
(6) 2 Ind, Cas. 802; 32 M. 416; 6 


M. L. T. 135; 19 
M. L. J. 388, . 
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by the appellant, the appeal appears to 
have been against the entire decree and 
the person who applied ‘to set aside the 
ez parte decree was also a party to the appeal. 
Here, as 1 have pointed ont, the appeal of 
the lst defendant is against that part of 
the decree which affects him alone and the 
2nd defendant has hot been made a party: 
to it. In fact, there are in this case two 
decrees though embodied in one docament 
and the 2nd defendant is not interested in 
what is the subject of appeal. i 
“That, I think, is a sufficient and substantial 
ground for distinguishing this case from the 
cases in Sonkara Bhalia v. Subraya Bhatta 
(5), Sadaya Konan v. Annamalai Udayan 
d and , Subbarayalu Naidu v, Papammal 
1). í 
The order of Mr. Justice Sadasiva Aiyar 
setting aside the order of the District Judge 
is right, ‘but he is not right in holding 
that the District Judge is entitled to hear. 
the application of the 2nd defendant without 
his being a party at all to the appeal: 
of the lst defendant. In disposing of the 
appeal of the lst defendant it may be open 
to the District Judge, if so advised; to 
make the 2nd defendant a party to. the 
appeal and dispose of the appeal accord- 
ing to law, passing such final orders as 
he may think are required in the ends of 
justice. Costs hitherto will abide the 
result, | ez 
KumamaswaMr SASTRI, J.—I agree. The 
decree of the District Munsif does not 
imposé joint and several obligations on the 
defendanta but is a separate deorée against 
each of the defendants, one defendant*being 
under no liability to pay the sam detreed 
to be paid by the other—-even the costs 
payable being separately dealt with. The 
appeal was by one of the defendants against 
only so much of the decree as made him 
separately liable and the other defendant was 
not a party to the appeal. 


I am of opinion that neither rule 4 
nor 33 of Order XLI of the Civil 
Procedure Code has any application to cases 
where one of the defendants, on whom a 
distinct and separate liability is decreed, 
appeals only against that portion and does 
not make any of the so-defendant parties. 
It may be open to the Appellate Court to 
add the other defendants as parties, but 
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it is sd mitted that in the present case no such 
order was made. Order XLI contemplates 
an appeal from the decree (proceeding on 
any ground common to all, the plaintiff 
or all the defendants} where the other 
parties*are before the Court as parties to 
the appeal as respondents. Where only part 
of a decree is appealed against, it is 
difficult to see on what principle the Court 
can decide as to another part in which 
the appellant has no interest and in cases 
where the person affected by the” other 
part of the decree is not before the Court 
as & party. Rule 33 no doubt applies to 
cases where the appeal is against part of 
the decree, but it restricts the exercise of 
the power to the respondents or parties before 
ihe Court. The illustration to the rule was 
referred to by the appellant, but ib is 
clear that it refers to cases where the 
person affected was a party. I do not 
think that rile 33, which was intended 
to further the ene of justice, abrogates 
the maxim that a Court cannot affect 
the rights of parties without giving them 
an opportunity of being heard. Section 107 of 
the. Code.does not confer any powers not 
given by Order ALI, as clause 2 is ex- 
pressly made subject to any eonditions and 
limitations as may be prescribed. | Any 
application to set aside an ew parte decree 
by a party who is not made & party to 
the appeal should, in my opinion, be made 
to the «Court which passed the decree, as 
Order IX, rule 13, requires such appli- 
cations to be made to the Court which 
passed the decree. The: Appellate Court 
can only get the power by virtue of section 
107 read with Order XLI, but to enable 
it to do so the person applying should be a 
party before it. It is no doubt open to the 
Appellate Court to hold that a person was 
wrongly deslared ex parte and ‘that the suit 
should be heard on the merits, but this 
should only be done at the hearing of the 
appeals. 


Appeal allowed. 
M. C. P, 
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MADRAS HIGH .ÓOURT. 
APPEAL ÁGAINST APPELLATE ORDER No, 264 
or 1916. 

September 10, 1917. 
Present:.—Mr. Justice Abdur Rahim 
and Mr. Justice Kumaraswami Sastri. 
SOWBAGIA AMMALPrAaiNTIFF — 
APPELLANT 
versus 
MANIKA MUDALI AND OTHERS— 
DEFENDANTS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
rr, 14; 4— Transfer of Property Act (IV of 1882), ss 67 
99, 100—Hindu Law—Widow—Maintenance decree 
charged on property—Execution—Sale oJ property— 
Fresh suit, whether necessary. 

, A Hindu widow entitled to maintenance has no 
charge on the immoveable property of her husband's 
family within the meaning of section 100 of the 
Transfer of Property Act. But where she dbtaina 
a decree which is'charged on such properties, she 
can execute it by bringing the properties to sale and 
no fresh suit is necessary for the purpose. Order 
XXXIV, rule 14, does not apply to sucha case. 
[p. 976, ‘col. 2.4 

The effect of the repeal of section 99 of the 
Transfer of Property Act by Order XXXIV, rule 
4, Civil Procedure Code,is that a mortgagee can 
have the mortgaged property sold in execution of a 
decree on a claim unconnected with the mortgage. 
[p. 976, col, 1.1 ; 

Appeal against the order of the Court of 
the Sub-Judge, South Areot, in Execution 
Petition No. 25 of 1916, in Original Suit 
No. 44 of 1911. : 

Mr. 0. V. Ananthakrishna Iyer, for the 
Appellant. 

Mr. T. R. Venkatarama Sastriar, for the 
Respondents, 


JUDGMENT.—The appellant obtained 
on the 30th September 1913 a  mainten- 
ance decree in Original Suit No. 44 of 
1911, diresting the defendants to pay her 
maintenance at Rs. 50 a month and charg- 
ing the same on the properties specified in 
the plaint. On appeal, the High Court 
modified the decree by substituting for 
the personal decree a decree making the 
maintenance payable out of the joint family 
properties in the hands of the defendants 
and by confining the charge to items Nos. 4 
to 25 of the plaint. She applied to exe- 
cute the decree by attachment and sale 
of certain items charged with the main- 
tenance. The judgment- -debtors objected on 
the ground that the decree-holder canonly pro- 
ceed by a separate suit and the District Judge, 
following Aubhoyessury Dabee v. Gouri Sunkur 
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Panday |(1) and Venkatasubhamma v. 
Venkanna (2), upheld their contention and 
while granting the prayer for attachment 
was of opinion that a separate suit for sale 
was necessary. 

We do not think that the order ‘of the 
District Judge can be supported. Both the 
decisions referred to by him proceeded on 
section 99 of the Transfer of Property 
Act, which provided that “when a ‘mort- 
gagee, on execution of a decree for. the 
satisfaction of any claim, whether arising 
under the mortgage or not, attaches the 
mortgaged.. property, he shall. nct be entitl. 
ed to bring the property to sale other. 
wise than by instituting a ‘suit under 
section 67." Section 99 of the Transfer of 
Property Act has been repealed and has been 
re-enacted as rule 14 of Order XXXIV of the 
Civil Procedure Code. The words whether 
arising under the mcrtgage or not” in section 
99 of the Transfer of Property Act have 
been cinitted, and the operation of the 
prohibition is confined to “decrees for the 
payment of money in satisfaction of claims 
under the mortgage.” The effect of the 
change is that the mortgagee can have 
the mortgaged property sold in execution 
of a decree on a claim unconnected with 
the mortgage. Tarak Nath Adhikari v. 
Bhubaneswar Mitra (8) 


Having regard to the ‘importdnt change 
introduced by Order XXXIV, rule 14, we do 
not think that a separate suit is necessary 
where a Hindu widow seeks to execute a 
decree for maintenance, which is charged 
on certain properties,*hy sale of the pro. 
perties charged. Though a -widow has the 
right to ask the Court to charge any 
maintenance it might decree on the pro- 
perty of the family, there is no charge on 
the whole or any specific item till the 
decree declares it. Ram Kunwar v. Ram 
Dat (4), Bharatpur State v. Gopal Dei (5), 
Manika Gramant v. Ellappa Chetti, (6) 


s 


Lakshman Romchandra Joshia v. Satyabhamabat. 


(1) 220. 859; 11 Ind. Dec. (x. s.) 568. 
(2) 17 M. L. J..217. : 
(8) 80 Ind. Cas. 488; 42 0, 780. 
: ' (4) 22 A. 826; A. W. N.(1900) 97; 9 Inq, Dec. (x &) 
248. 
: “(6) 24 A. 160; A. W. N. (1901) 207. 
S0). 19 M, 271; 6 Ind, Dec. (N.3.) 804, 
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(7), PAE Deb v. SaratiKumari (8, - 
Digambari Debi v.-Dhan Kumari Debi (9). Sea" 
also Mayne's Hindu Law, paragraphs 460° to. ` 

463. i 

We do not think' that prior to a decree f 
charging maintenance on immoveable pro- 
perty, a widow entifled to maintenance can' 
be said. to have a*charge on the immove- 
&ble property within the meaning of section 
100 of the Transfer of Property - Act. ' The 
position’ of the widow is that ofa person 
who, by virtue of a decree for the frst 
time, acquires ‘a charge on specified immove- 
able properties and Order XXXIV, rule 14, 
has no application to her case. 

Unless the case, can ‘be brought within 
Order XXXIV, rule 14, there can be little 
doubt that a decree for future maintenance 
can be executed by proceeding ir-exeoution 
against the ‘properties charged thereby 
with the payment of theamount decreed. 
Ashutosh Bannerjee v. Lukbimonz Debya (10), 
Asad Ali Mollay, Haider Ali (11), Mi- 
nakshi Achi v. Chinnappa Udayan (12), 
Subbanna Bhatta v. Subbanna (18). 

We are of opinion that the plaintiff is entitl- 
ed to exeeute her decree by bringing t6 sale 
the properties charged with her maintenance: 
We reverse the order of the District 
Court and direst that the execution peti- 
tion be restóred-to file and dealt with 
according to law. ‘Respondents will: pay 
2 ppellant’s costs in this and the lower Court, 

Appeal allowed, 
M. C. P. 

(7) 2 B. 494; 1 Ind. Deo. (N. 8.) 752. 

(8) 88 Ind. Cas. 791; 2 P. L. J. 66; (1917) Pat. 67, 
8 P. L. W. 202. 

(9) 40. L. J. 476; 10 C. W. N. 1074. 

(10) 19 C. '39 (F. B.); 9 Ind. Deo. (x. s.) 538.1 


(11) 6 Ind. Cas. 826; 28 C. 13; 14 C. W. N. 918; 12 
C. L. J. 130. 


(12) 24 M. 689. 
(18) 20 M. 324; 2 M. L. T. 83; 17 M. L. J. 1£0. 
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. © CALCUTTA HIGH COURT. 
URI MINAL REvisrON No. 155 or 1917. 
February 28, 1917, 
© > X Present; —Mr. Justice Teunon and 
Mr. Justice Chaudhuri. 
RAMRATAN SUKUL—Penitionse 
versus 


EMPEROR—Oprosite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 289— 
Penal Code (Act XLV of 1880), s 411—Joinder of 
charges—Receiving siolen goods from co-accused— 
Joint trial, validity of. 

A person charged with an offence under section 
411, Indian Penal Code, for having received a portion 
of stolen property from another, who was either the 
thief or the first receiver of the stolen property, 
cannot be jointly tried with the latter, as the first 
receipt or retention of the property by the latter and 
the act by which he handed over a portion of the 
stolen goods to the former can in no sense be looked 
upon as forming part of the same transaction. ` 


Rule against the order of the Sessions 
Judge of Chittagong, dated the 15th January 
1917, confirming the order of the Deputy 
Magistrate of Chittagong, dated the 22nd 
December 1916, convicting the aceused under 
section 411 of the Indian Penal Code. 

Babus Mowamatha Nath Mukerjee 
Chandra ‘Shekhar Sen, for the Petitioner, 

JUDGMENT.--In this case the petitioner 
Ramratan Sukul has been convicted under 
section 411, Indian Penal Code, and sentenced 
to rigorous imprisonment for the period of 
two years. ‘It appears that on the night of 
the 14th October there occurred a theft in 
. the house of a Marwari banking firm in 
Chittagong, and that in the course or this 
theft notes, cash and ornaments to the value 
of some Rs. 30,000 were stolen. On the 15th 
October two currenéy notes, each of the value 
of Rs. 100, wasfoand with Ramratan, the peti- 
tioner. He was placed on his trial jointly with 
one Loke Nath Singh. Loke Nath like Ram- 
ratan has also been convicted under section 
411, Indian Penal Code. The learned Sessions 
Judge says that this joint trial was not 
improper, because there was butone transas- 
tion in which the two appellants were jointly 
concerned, Buton the facts, so far as wè 
have “been able to ascertain them from 
the judgment, this cannot be. The case for 
the prosecution apparently was that Loke 
Nath was himself the thief and he handed 
over Rs. 2CO as part of his booty to Ramratan. 
Bot as a matter of fact the Deputy 
Magistrate has convicted Loke Nath also 
under section 411 and not under section 
379, Indian Penal Code. It would seem, 
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therefore, that he looked upon Loke Nath 
as the first receivef and that he, having 
secured a certain amount of booty, subse- 
quently handed over a portion of his ill-gotten ' 
gains to the present petitioner Ramratan. 
The first receipt or retention by Loke Nath 
and the act by which Loke Nath handed over 
a portion of the stolen goods, which he had 
himself received, to Ramtan can in no sense 
be looked upon as forming part of one tran- 
saction. Itis also not clear to us that the 
petitioner was not prejudiced by the accept- 
ance in evidence of the statements said to 
have been made by Loke: Nath. 

Under ihese circumstances we set aside the 


conviction and the sentence imposed on the 


petitioner and direct that he be re-tried. 
At the re-trial it will be open’ to either’ party 
to examine Loke Nath, as a witness. We 
further direct that the re-trial be held by 
some Magistrate of competent jurisdiction 
other than the Magistrate before whom the 
conviction was had, such Magistrate to be 
appointed by the District Magistrate. In 
these terms the Rule is made absolute. 
Rule made absolute. 





MADRAS HIGH COURT. 
Criminal APPEALS Nos. 26 AND 27 or 1917. 
August 27, 1917. 
Present:—Mr. ‘Justice Abdur Rahim, 
Mr. Justice Napier and Justice Sir William 
Ayling, Kr. 

KOROTH MAMMAD—Prisoxer No. I— 
APPELLANT IN CR. A. No. 26 
j AND 
PALACHERUVATPARKUM MULLAP- 
PALLI MAMMAD —Puatisougg No. 2— . 
APPELLANT IN Urn. A, No. 27 
bersus 


EMPEROR—Responpent. 
Penal Code (Act XLV of 1860), s». 370— "Slave," 


meaning of—Pulayan of North Malabar, sale of - Offence. 


Slavery within the meaning of section 370 of 
the Penal Code includes not only the most ex- 


treme degree of subjection wherein the master has 
absolute and unlimited power over the life, fortune 


and liberty of the slave, but also sucha condition 
of subjection as is inconsistent with the idea of the 
person so treated being freg as to his property, ser- 
viceg or conduct in any substantial respect. [p. 979, 
col. 1 p. 983, col 1; p 985, col 1; p. 88t, col. 1.| 
Where a l'ulayan of North Malabar, aged 25, was 
with his own consent sold by a Mappilla to another 
under a document called a jewmam deed "giving^ 
Pulayan.Vellan with<‘his heirs" and stating that “fo, 


„this sum of Rs. lU you should get work done fo, 


you by the said Vellan and his offspringMihat ma 


975 
EOBOTH MAMMAD 0, BMPEROR. 


come into being as your jenmam anà act as you 
please”, and the evidence showed that among this 
class of people the belief was that a Pulayan could 
nöt serveapy one except his master withont the 
latter's consent and thata Palayan could be sold, 
though only with*his own consent, to a new master: 

Held per Ayling and Napier, JJ.—(Abdur Rahim, J., 
dissenting) that the transaction amounted to dispos- 
ing of a person as a slave within the meaning of 
e 310 of the Penal Code, '[p. 988, col. 1, p. 987, 
col. z. 


Per Abdur Rahim, J.—In order to como within the 
scope of section 370 ofthe Penál Code the control 
sought. to be established over the liberty of the 
person purported to be dealt with as a slave must 
be of anabsolute character A large class of domestic 
servants in this country adhere to the same master 
throughout their lives and their offspring also conti- 
nue as domestic servants in the samo family. It 
would be an ontrege on one’s common sense to 
‘suppose that domestic servants of this class ocoupy 
the position of slaves Nothing more was intended 
by the document in this case thaa to transfer the 
supposed rights of the transferor to the personal 
services of the Pulayan. [p. 980, col. 2; p. 981, col. 1,3 

Appeals against the judgment of the Court 
of Session, Nerth Malabar Division, in Case 
-No. 35 of the Calendar for 1916. 

These appeals coming on for hearing on 
the 29th March 1917, after service of 
notice on the appellants and Counsel not 
appearing on their behalf, upon perusing the 
petitions of appeals and the record of the 
evidence and proceedings before the Court 
of Session and upon hearing the arguments 
of Mr. J. C. Adam, for the Public Prosecutor, 
on bebalf of the Crown, andthe ease having 
stood over for consideration till the 24th 
April 1917, the Court (Abdur Rahim and 
Napier, JJ.) delivered the following 

JUDGMENT. 

ABDUR Raem, J.—These are appeals from 
the convistions of two persons under section 
370, Indian Penal Oode, the 2nd accused 
having been found to have sold a Pulayan 
named Vellan, and the Ist accused to have 
bought the said Vellan,asa slave. "The 
ease comes from North Malabar; the two 
aoeused are Mappillas, and Vellan, who is of 
the'age of 25 years, is a Cheruman, a caste 
.whieh until the abolition of slavery by 
different Acts, the last and most important 
„of which wag Act V of 1843, occupied 
the position of serfs or ‘rice slaves, as 
, Pulayans are called in Gandert’s Malayalam 
Dictionary. The transaction is evidenced by 
a document executed by the 2nd’ accused in 
favour of the .st accused in these terms: “I 
execute to you and give you to-day the 27th 
Metam 1088 (this) jenmam deed giving yon 
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Velandi’s son, Pulayan Kurungot Parkum 
Vellan, with his heirs. The sum thatl 
received from you in cask to day, is 
Rs. 10.0-0. For &hissum of rapees ten, you ` 
should get work done for you by the aforesaid 
y ellan and his offspring that may some into 
being as your jemnam, and act as you 
please,” The use of the word jenmam, which 
means property, might, if it stood alone, 
imply that these two persons were dealing 
with Pulayan Vellan as a chattel, The 
nature and object of the transaction is, how- 
ever, explained more explicitly as heing to 
the effect that the Ist accused, the so-called 
purchaser, was to get work done by the said 
Vellan and his offspring 

The question is, was Palayan Vallan sold 
and bought as a slave? This has to be 
determined not merely with reference to the 
language of the document, but with 
reference to the evidence and conduct of the 
parties, In this connection, the consciousness 
and conduct of prosecution Ist witness 
himself, who was & grown-up person at the 
date of the transaction and had been born 
and brought upin British India, must also 
be taken into consideration. 


The word “slave” is not defined in the 
Indian Penal Code or in any other Act, so 
far as I know, In Webster’s Dictionary, a 
slave is defined as one who has no freedom 
of action, but whose person and services are 
wholly under the control of another; in the 
Century Dictionary, as 'a person who is the 
chattel or property of another and is wholly 
subject to his will! In Wharton’s Law 
Lexicon, ‘slavery’ is defined as ‘the civil 
relation in which one man has absolute power 
over the liberty of another.’ In Roman 
Law, slavery properly speaking was, as 
stated by Mr. Hunter in his book on Roman 
Law, an institution of the jus gentium by 
which, contrary to nature, a man became the 
property of a master. Even under that 
system, the full rights incident to property, 
such as the right of destroying, ceased to be 
recognised during the Empire, and the 
rescripts of the different Emperors afforded 
considerable protection to the life of a slave, 

. Bus as stated by Mr. Hunter, it must ba 
taken to be inherent in the condition `of 
slavery as conceived in the Roman Law that 
the master has a right to all the services the 
slave is capable of rendering and to everye 
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thing: that the slave, if Íree; would have 
acquired for himself, and conversely the slave 
himself has no right to“ property. In 
Muhammadan Law, the slave has.a complete 
right: to the protection of his perapn and life, 
-just*like:a free man. The condition of 
‘slavery according to *that law amounts to 
this, that he cannot dwn any property, his 
master beiug entitled to the full usufruct of 
‘his Jabour. In my opinion, therefore, the 
-statement in Empress of india v. Ram Kuar 
‘(1), which is cited with approval in Amina 
v. Queen-Hmpress (2), that section 370 and 
: the cognate sections of the Indian Penal 
' Code “were enacted forthe suppression of 
"Slavery not only in its strict and proper 
"sense, viz., that condition whereby an absolute 
‘and unlimited power is given to the master 
over the life, fortune and liberty of 'another, 
“but in any modified form where an absolute 
“power is asserted over the liberty of another" 
‘is correct. > The: minimum requirement 
of the status of slavery would thus seem 
to ‘be, that absolute power should be 
‘asserted over the liberty of the slave and on 
his personal: services. As observed by 
‘Stpart, C. J., in Empress of India v. Ram Kuar 
"(1), “The actual acéomplishment of placing a 
i an being in the condition of a slave could 
have been contemplated, inasmuch 
A the possibility of accomplishing anything 
“unknown to the law canüot' be supposed to 
: have been meant or intended; section 370, 
'therefore, cau only be understood as directed 
against attempts to place persons in the 
‘position of slaves, or to treat them in a way 
that ‘is inconsistent with the idea of the 
“person so treated being free as to his pro- 
‘perty, services or conduct, in «ny respect.” 
This, in my opinion, being the proper test, 
the question is, whether the accused attempt- 
ed to treat Vellanin a way which is incon- 
sistent with the idea of his being “free as to 
his property, services or conduct in any res- 
, pect.” In this connection I shall take the 
‘following facts to be proved, and that is practi- 
cally what is found by the Sessions Judge. 
'Vellan did not live on the land of either of 
the accused, but lived on the land of another 
person with his mother and step-father, his 
own father having died when he was a child. 
(1) 2 A 78; 1 Ind. Dec. :N 3.) 1043 
(2) 7 M. 277 at p. 279; 1 Weir 354; 2'Ind, Dec.(w.s,)- 
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None of his parents were. evér treated “as 
slaves and it appears frum the evidence that 
his father worked not only for the 2nd 
accused but also for other persons and he 
never lived on the land of the 2nd accused. 
Vellan began to work for the 2nd accused 
about three years before the date of Exhibit 
B, and itis not suggested that the 2nd 
accused bought or received him either. from 
his mother or step- father or anybody else as 
aslave. There is also evidence that before 
the date of Exhibit B, Vellan sometimes 
worked for other eimployont and received 
daily wages which he wes free to spend as 
he chose, though it may be taken as proved 
that during the three years before. Exhibit 
B, Vellan worked practically exolusively for 
the ¿nd aesused. The man married, Horrowed 
money for this and other purposes on his own 
credit and paid off the "debt with his earnings. 
He used to buy supplies from shops-. on 
credit and afterwards settle the account 
himself. The wages he used to getfrom the 
2nd accused were 2 measure of paddy a day, 
which he admits to be the usual payment for 
Cheruma labourers. The payment -of pre- 
valent wages to Vellan would in itself indicate 
that the relation between him and either of 
the accused was not that.of a slave and a 
master. There is the further fact that, just 
before the execution of Exhibit B, the Ist 
accused had agteed to lend Velan, Rs. -8. 
Even after the exesution of Exhibit B, Vellan 


continued to live with his mother and 
step-father, was paid daily wages 
by his new master, the Ist accused, 


These facts make ib clear that neither any 


‘of the accused nor Vellan himself ever 


thought or intended that Vellan was or should 
be incapable of acquiring property. or of 
entering into contracts, and that both the 
Ist accused and thé 2nd accused in fact 
treated Vellan as if he waa fully possessed 
of such capacity. The evidence of Vellan 
himself shows that he received wages from 
the 2nd accused only on thedays on which 
he worked, and the 2nd accused never made 
himself responsible for his maintenance for tho 
days that he did not work or could ‘not work 
awing to sickness. Tt may also be presumed. 
that this atate of things continued when Vellan 
worked under the Ist accused. All these 
facts indicate that the 2nd accused and, 
after the date-of Exhibit B, the lst acoused 
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never understood that they were in any 
way responsible fore the lodging and 
maintenance of Vellan which would have 
been the caseif Vellan stood in the position 
of a slave. ° 


INDIAN 


As regards Vellan’s liberty of movement 
the effect of the evidence, in my opinion, 
is that so long as he worked for the 2ad 


accused or. for the lstaccused after the date’ 


of Exhibit’ B, it was understood that he 
was not at liberty to offer his services to 
another without the permission and consent 
of his employer for the time being. Once 
he obtained the permission of the 2nd accused 
to go to Wynad and work there, but it 
ia not suggested that the, 2nd acsnsed claim- 
ed any share in his earnings at Wynad. 
He, sonibtimes, though not often, went to other 
places also for work, fter obtaining the per- 
mission of the 2nd accused. Similarly after he 
went over to the Ist accused, he apparently 


used sometimes to work elsewhere with 
the latter's consent. The legal relation, 
which the parties thought subsisted 


between them, was that of employer and 
labourer, and I do not.think it makes any 
difference in this respect that during the 
time Vellan worked for the 2nd acoused 
or the lst accused, bsth. Vellan and his 
employer thought that Vellan was not at 
liberty to work elsewhere without the consent 
of the 2nd or the 1st accused? 


The law does not allow cotitracts for personal 
service to be specifically. enforced, bat it 
recognises such contracts as valid in law. 
Ifa person enters into a gontract for personal 
aérvice for a reasonable term and afterwards 
*breaks it without lawful ex3use, he is liable 
iu damages to the promises, Anda contract 
for service by which a person competent to 
contract precludes himself from serving 
another person during a specitied term, 
though it cannot be specifiaally enforced, is a 
legal and valid contract, the breach of whioh 
will make the party guilty of the breach 
liable in .damages to the other party. 
There may, however, be contracts tor personal 
Service, such as ome for an unlimited period, 
which would be void oa grounds of public 
‘policy and no rights which the Court confi 
Tecoguise would arise under such a contract. 
For instance, if a grown up person competent 
‘to contract enters into a contrast with another 
‘agreeing to render him personal service 
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thronghout his life and not to serve any other 
person,such a contract would be unenforceable 
specifically and may be void on grounds of 
public policy, bub it would, in my opinion, 
be going much too far to say that the 
relation sÓught to be created thereby «vould 
be that of a "slave! anda master. The 
inferences to be drawnefrom the facts relating 
to Vellan's employment under the 2nd accused 
before the date of Exhibit B imply at the highest 
nothing more than a contract of this nature. 
Every contract of personal service must neces- 
sarily be a restraint upon the liberty of the 
person who has agreed to render such service, 
but that is not’ the sort of restraint which 
is implied in the status of a slave. Both the 
cases in Empress of India v. Ram Kuar (1) and 
in Amina v. Queen-Empress (2) make it clear 
that the control sought to be established 
over the liberty ‘of the person who is pur- 
ported to be dealt with as a slave must be 
of an absolute character. This is a distinc- 
tion which it is important to bear in mind. 
There is a very large class of domestic 
servants in this country— and I believe there 
are also such classes else where— who 
ordinzrily adhere-to the same master through- 
out their lives and their offspring also cone 
tinue as domestic servants in the same 
family. It may or may not be that such 
service had its-historial origin in the status 
of slavery. Whatever that may be, it would 
be an outrage on one’s common-sense to 
suppose that domestic servants of this class 
occupy the position of slaves. 

One of the prosecution witnesses, prosecu- 
tion 10th witness, says: “There are many 
Cherumas in my Amsam. It is usual for par- 
ticular Cherumas to go on working for parti- 
cular families year after year. It is usual for 
them to obtain the permissicn of their masters 
before leaving them to work for other 
masters, So far as | have noticed, Cherumas 
leave their masters only after getting their 
permission to do so,” Upon that, the learned 
Sessions Judge rightly observes, “that 
indicates little, if anything, more than a 
hereditary relation of master and servant, 
such as in many societies is a wholesome 
relic of a traditional and perhaps very 
different relation in ihe past." The facts 
of the case prove that the relations sub- 
sisting between Vellan and the 2nd accused 
and that sought to be created -betweeu Vellan 
and the lst accused wera nothing more than 
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what is described in prossetion 10th ‘witness's 
evidence. 


There cannot be the slightest doubt upon 
the evidence that Vellan, who Signed or 
puthis mark on Exhjbit B as an attesting 
witness, knew of the nature of the trans- 
action and gave his consent toit. He con- 
sented to his services being transferred by 2nd 
accused: to Ist accused That is how he 
understood Exhibit B and so also the 2udand 
lst accused; none of the parties, I am per- 
suaded, thought that any change was io- 
tended in the status of Vellan and I have 
already described what in my opinion is proved 
to have been the relation between the 2nd 
accused aud Vellan before the execution 
of Exhibit B. By Exhibit B, therefore, all 
that the 2nd accused purported to transfer 
to the lst accused was the right which he had 
or supposed he had to the services of 
Vellan. The use of the word jenmam and 
the mention of Vellan’s offspring has been, 
transferred, if they stood alone and were 
not to be interpreted in the light of the 
facts, would undoubtedly suggest that it was 
attempted to deal with Vellan as a slave. 
But if we read the doeumentin the light 
of the evidence showing the intention and 
conduct of the parties, then it seems to me 
` that the proper conclusion which is to be 
drawn is that nothing more was intended 
than a transfer of the right to the personal 
services of Vellan and his children, which 
the 2nd accused thought or pretended that he 
had. Ifa lawyer had drafted the document 
of transfer, he would be expacted to know and 
make olear the distinction batween & transfer 
of a right to the parsonal services of a man 
and a transfer of property. Bab I think it 
would ba altogether unsafe to impute such 
tachnical knowledge to the 2nd &3enaed 
who wrote Exhibit B or to the lst acsased 
and convict them on tha basis - of cartain 
expressions used in that ddsumant, whioh 
the 2nd aczased in all likslihooi simoly 
borrowed from ordinary documants relating 
tọ sales of property. In the eiae of 
Amina v. Queen Empress (2), the worl 
'Vellati' which means ‘slave’ was used. No 
such word is to he found in Exhibit B, 
and: we have to asoertuin what waa actually 
intended and done jn the light of the sur- 
rounding, circumstances. ‘That tha acsased 
themselves never thought thai-the transaction 
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recorded in Exhibit B amounted to an offenes 
of seling and buying & slave or to any 
offence at all, is evident from the fact that 


a suit was actually instituted, on the basis. 


of that document and a Pleader was engaged 
to and did in fact conduct the plaintiff's 
ease, I need hardly point out that if a 
labourer or domestic servant.of this class 
is detained against his will, the person so 
detaining is liable to be prosecuted for 
wrongful restraint or wrongful confinement, 
or if he is ill-treated by the master, the 
latter would be liable for other offences under 
the Indian Penal Code, But any such high- 
handed proceedings alone would not be suffi 
cient to show that the relation of master and 
slave was sought to be asserted, 


I would, therefore, set aside the convic- 
tions and sentences against the prisoners 
and direct that they may be discharged from 
bail. 

But as my learned brother holds & 
different opinion, the papera will be placed 
before the Chief Justice for reference to a 
third Judge or such other order as he may 
think fit to pass. 

Napier, J.—The accused in this ease have 
both bsen convicted under section 370 of the 
Indian Penal Code, the Ist accused -with buy- 
ing and the Zod asgused with selling a person 
asa slave. The language of section 370 is 
aa follows: —" Whoever importa, exports, re- 
moves, buys, salls or dispasas of any parson 
as a Slave shall bs punished, ets," The 
transaction was effepted by a document, 
Echibit B, which is ai follows: "Blavad 
Adharam exezatel by tbe 24d aesused to 
the lst aczu3s3d, ‘I  exesute to you and 
give you this day this jenmam deed giving 
you Velandi’s ‘son Palayan Vellan with 
his heirs. The sum that I reosived from 
you in cash to-day is Rs. lO. For this 
sum of Rs. 10 you should gat work, done 
for you by the said  Vellan and his 
offspring that may come into being &3 your 
jen mam, and act as you please." 

The important words im this - 'dogument 
are, first, the word *jenmam" used twice, 
ovér, see my, the word 'heirs'and ot the 
word “offspring” 

The docament parports to he a deed. 
of hereditary ownership and the granting’ 
of Pulayan Vellan and his heirs as jen. 
man can only mean the grant of that 
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përson ànd his heirs to the grantee and 
his heirs in absolute ownership. Tt is to 
be noted. ‘that. the grant ‘is not of the 
“services of Pulayan Vellan, ‘but the grant 
ot’ ‘the’ man himself and his heirs, ` the 
provision for getting work done for him being 
a second clause. 

‘The Sessions’ Judge in convicting the 
accused states his opinion that auch an 
assertion of the right to control the liberty 
of" a Cheraman as the transaction implies 
is. “not 80 far divorced from the fasts of 
life at present that it can be treated as 
a matter of no moment, He, therefore, 
thought that if was not an offence which 
could sbe ‘treated lightly and sentenced the 
aécused each to one year’s rigorous im. 
prisonment, It is to be noted that the 
District’ Munsif of Quilandy, before whom 
this document’ was filed in a suit and who 
is himself a  Malayalee, speaks of the 
document as a very curious- one. He of 
course dismissed the suit founded on it, hold- 
ing the consideratjon to be illegal, immoral 
and opposed to publie policy. 


, The, first question that has to be consi- 
dered is, what ig the meaning of the 
phrase.“ selling as a slave," There is no 
definition of the word “slave” in-the Code, 
ànd. our attention bas'been drawn to 
yarious elements of slavery extending over 
a period from early Roman history to modern 
times. To my. mind we have nothing to 
do with ancient history, but have only to 
. consider what was In the mind of the 
framers of the Penal Code. The history 
of this section is dealt with in the judgment 
of. Spankee, J, in a case reported as 
Empress -of India v. Ram Kuar (1), and he 
there refers to a report of the Commission- 
ers in 1887 (the year of the first draft), 
which, points out that "there is at present 
no'law. defining the extent of the power 
of. a master over bis slaves.” It must 
be remembered, tco, that at that time 
slavery was gn established institution in 
the ,gfeater part of the United States and 
had only very recently ceased to exisj in 
some British Colonies. The idea may seem 
remote to people of the present day, but 
thousands. of people are alive who were 
born in slavery and thousands who witneas- 
ed.the emancipation of slaves in the United 
States. There being no absolute standard 
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of slavery and no uniformity of prantine,” 
it is, therefore, not surprising that ‘when 
the. first Act dealing with the condition 
of slavery was. passed in India in 1843,, 
it was not." thought, advisable £^, inalude. 
any definition . of the” word, Act EY of 1843. 
provides:— 

"Section .(1):—that no, person, nor tho right., 
to the compulsory labour, or seryipes of. 
any . person on the grouud that such person 
ig in &.state of slavery, shall be sold in. 
execution of a deeree of Conrt. 


“Section (2):—that no rights arising out’ 
of an alleged property in the pérson and 
services of another as a Slave shall be enfore. | 
ed by a Court. 

“Section (3):—that no person shall ‘be’ 
deprived of any property on the ground that ` ' 
such person was a slave, 

"Section (4):—that any act which would’ 
be penal offence if ,done to a free man, 
shall be equally an offence if done to -a 


person on the pretext of his being a` 
slave." . NES $e 
It is to be noted that. this Act’ does! 


not go nearly as far as the Penal Code,” 
for it imposes no penal consequences” 
whatsoever in connection with slavery. It’ 
does not forbid the keéping af slaves or 
dealing in slaves; but only gives to such. 
persons their right to hold property aid’ 
to be protected by law. Such a transaction 
as is the subject of this conviction would” 
not have been any offence against any law,’ 
though, as will be shown later, it was 
forbidden by proclamation prior to the 
passing of the Penal Code. It is, therefore, 
clear to my mind that the word ‘slave’ 
in the Penal Code does not connote any-' 
thing more than a right to property in the 
person, a right to retain .his services, and’ 
a right to dispose of his person and 
services. These conditions are dealt with 
by the Penal Coda. with the effect that 
slavery, as then existing iu India, was 
made illegal. That being so, it cannot, I 
think, be disputed that this document, if 
taken by itself, offends against the provision.” 
of thesection and the parties to it wonld 
be guilty of the offence. A similar case 
same before the High Court in 1834, Vide 
Amina v. Queen Empress (2) A dioument 
vouching the payment of Rs. 25 to one 
Supi in: consideration of his transferring 
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all his rights over a girl deseribed as 
hia‘ vella, whom he had purchased from 
Pakir, Haji was given to one Ameena. 
She refused to let the girl go ,until she 
got back’ the money she had paid for 
her. Supi and Pakir*Haji were convicted 
' of selling the girl as a slave and 
Ameena of buying. The convictions were 
upheld by the High Court. The assessors 
in that case gave their opinion that the 
use of the word vellatz, as understood by 
ihe Mappillas of North Malabar, clearly 
showed that Bheema was sold as a slave. 
The learned Judges state their opinion as 
to the purview of sections 370 and 371 
and adopt the language used by the High 
Court of Allahabad -in the case already 
referred to, namely, that the sections were 
enacted for the suppression of slavery, not 
only in its strict and proper sense, viz., 
that condition whereby an absolute and 
unlimited power was given tothe master, 
but also where an absolute power is assert- 
ed over the liberty of another, whereby 
one who claims to have a property in the 
person as a slave transfers that property 
to another. Thesame idea is expressed in 
other words in Empress of India v. Ram 
Kuar (1), vide page 727: “The section is 
directed against attempts, etc., to place per- 
song in the position of slaves or to treat 
them in a way that is inconsistent with 
the idea of the person so treated being 
free as to his property, services, or conduct 
in any respect.” I am not prepared for 
the’ reasons given earlier in this judgment’ 
to agree that the strict and proper sense 
of the word "slavery" connotes an absolute 
and unlimited power over the life of another, 
as was thought by the Judges in Amina 
v. Queen Empress (2). But I entirely accept 
the view taken by the Court as to the 
object of section 370. 

It is urged, however, that we have to look 
not so much to the language as to theintention 
of the parties to be gathered from theconditions 
which prevailed. I give a certain amount 
of weight to -this contention though I 
am not prepared to say that even where 
servile conditions were unknown,2 doca. 
ment executed with the intention shat the 
subject of the document should be kept in 
a condition of slavery would not constitute 
an offence, I proceed, therefore, to examine 
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conditions of people of 
this class. The person sold is shown in 
the document to be a Palayan. Exhibit A 
1s the document executed by this Pulayan 
to the Ist accused. It shows that the 
Palayan borrowed Rs. b from him and it pro- 
vides that for the interest on this sum of 
Rs. & he shall make a hut in such place as 
is required by his master and live in it 
“as you may require 
me to do;” receiving from his master a 
kalapadu dangalt of paddy, every day for 
his maintenance, while the balance of the 
profits of his work are to belong to hismaster. 
The value of a year’s paddy, which consti. 
tutes the entire amount that he is entitled 
to receive, is stated 
be Rs. 20.1.8, which worka out at 
Re. 1-10-0 a month. There is obviously no 
room under this document for his work. 
ing off the amount of the debt, with the 
necessary result that unless he can gef 
a sum of Rs. 8 elsewhere he mast remaiu 
with his master for the rest of his life. 
The provision for payment in paddy only is 
to be especially noted. Turning to Gand- 
ert’s Malayalam Dictionary which was 
published in 1872, I find that ‘Pulayan’ is 
translated, as first, an ‘outcast’, secondly, ‘a 
caste of rice slaves. "This Jattér meaning seems 
to meto be singularly applicable to the 
conditions of sarvice which this man under. 
took. The history of these people is set 
out in Logan's Manual of Malabar pub- 
lished in 1887, beginning at page 14$ of 
Volume I. The Pulayan is stated to be 
one of two sections of the Cherumas, the 
other being Iraya Cheruma. Speaking of 
the Chernmas Mr. Logan says as follow:— 
“The next caste to be noticed is formed of 
the Cherumas or agrestic.slaves”, and he 
sets out the result of a census taken in 
1857 of the slave population, showing 
their distribution over the distriat, tho 
total number being 187,812, the largest 
number being in Ernad,  Valluvanad and 
Ponnani; Kurumbranad alug, the place 
where this manu lived, having ab that time 
14,590 slaves. Mr. “Logan then gives a 
very iuteresting account of the action of 
the East India Company in respest of 
slavery. As early as 1792, the year in 
which the British rule commenced a pro- 
elamation was issued by the Company 
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against dealing in slaves, subject to this 
“that the superior eagtes were still to be 
permitted to buy the “children of famine- 
stricken parenty on condition that the parents 
may re-purchase their children when they 
were in a position to do so.” In 1819 
the practice of selling slaves for arrears 
of revenue was forbidden. This prohibition 
is repeated in the Act of 1843 above 
referred to. The matter was allowed to 
drop until 1836, in which year Government 
was pleased to accede to the recommendation 
in favour of emancipating slaves on Govern- 
ment lauds. "This was, however, not to be 
proolaimed but to be carried ont in such 
a manner as not to create alarm on the 
part of other proprietors or ‘premature 
hopes of emancipation on that of other 
slaves.’ In 1839 a*Collector stated his 
opinion that there are few or no slaves in 
North Malabar. But the incorrectness of 
this statement was demonstrated a few 
years later by a letter from Mr. Thomas, 
e Judge of Calicut, in 1841 to the Sudder 
Adawlat pointing oat facts which had come 
judicially to his notice. He referred to a 
sale in Court auction of an infant slave, 
and to a suit in which the right to 27 
slaves was the sole matter of litigation and 
further stated that women in some talugs 
‘fetched higher prices in .order to breed 
slaves. In the next year he returned to 
the same subject and stated that the num- 
ber of slaves had increased in seven years 
trom 144,000 to 159,000. In consequence 
of these letters appargntly, the Directors, 
in dealing with the proposal to abolish 
* slavery entirely drew the attention of the 
Government of India to the fact that the 
evils connected with slavery in Malabar 
were aggravated as compared with other 
portions of India. After the passing of 
the Act in 1843, which, as noted above, 
did not abglish the status of slavery, the 
Collector of Malabar endeavoured to pave 
the way to eventual abolition by a proclama- 
tion to Cherumas and their masters, his 
action being approved of by the Directors 
in 1845: Mr. Logan ¢hen states that in 
1852 and 1855 the traffic in slaves stifl 
continued, that it was considered by Govern- 
ment but no further measures for the 
emancipation of the Cherumas were deemed 
be be necessary. He then sums up the 


CASES, [1917- 


position in the year 1887, in which, he 
wrote: "There is reason to think that they 
are still, even now, with their full consent, 
bought and sold and hired out, although 
of course the transaction must “be kept. 
secret for fear of the penalties in the 
Penal Code.” It seems to me that this 
language used by Mr. Logan applies ex- 
actly to the transaction before us. , This . 
Pulayan was, on the evidence, sold and 
bought with his full consent. His personal 
history is as follows: He is 25 years of 
age. His father worked under the. 2nd 
accused. He himself began to work for 
the 2nd accused when he was about twelve 
years of age, receiving 3 nazhis of paddy 
on days when he worked; and he continued 
to work for this man until he executed 
Exhibit A to the ist accused, except for 
a short time when he went to Wynad 
under the orders of the 2nd- accused to- 
work there ‘under the Sahibs.’ He only 
stayed in Wynad a month and came 
back under orders from the 2nd accused. 
That is his own account given in his evidence 
before the Court as prosecution Ist witness. 
His statement is corroborated by prosecution 
2nd witness, his uncle, who states that 
prosecution lst witness began to work 
under the 2nd accused between the age 
of 10 and 15, and remained with him 
until he went to the lst accused. This 
man states his view of the position of hia 
caste as follows:—“I work under Kunnumayil 
Tambiran. I have never worked forany 
one else. All my sons and daughters. 
work for Kunnumayil Tambiran. My father 
worked for Kunnumayil Tambiran. If any 
of us wished to go -and work for any 
other master we could not doso, If Kunnu- 
mayil Tambiran consented, they could go 
and work for another master for a day. 
lf Kunnumayil Tambiran made them over 
to & new master they could work under 
him. They need not go to a new master 
unless they liked. If they consented to 
go to & new master, he would then be 
the permanent master and they would 
always have to obey his orders. I have 
never heard of our master  harding over 
his Oherumas to anotber master like that." 
The Adhigari endeavoured to minimise this 
eondition of service, but even he in »nswer 
to the Court admits, "so far as I have 
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noticed, Cherumas leave their misters‘ only 
after getting their permission to do so.” 
Some light is thrown on the view taken 
by the Ist accased himself of his rights 
as pureHaser by the evidence of prosecution 
- 11th witness. He sthtes that, in conse- 
quence of a complaint’ wade to him by pro- 
sesation lst witness’s wife who was working 
for him, he went to the house of the Ist 
accused and found prosecution Ist witness 
tied to the leg of a cot in the outer 
verandah. He asked him for an expl ination 
and the Ist accused said, "I tied him up 
because he does not come and work for 
me." Taking the evidence of prosecution 
2nd witness, an old man, as proving the 


custom among this caste, it appears to 
me that there is only one matter in 
which the condition of these people. at 


the present day differs from that of slavery 
90 years ago, namely, that the Palayan 
need not go to a new master unless he 


likes. Even assuming that this right is 
generally recognised, we get the position 
stated by Mr. Logan to exist in 1837, 


that they are stil, with their full consent, 
bought and sold and hired out. , No evi- 
dence was given as to rights in the offspring 
of the Pulayan, but the evidence shews 
that the children do work for their father’s 
master and it is difficult to suppose that 
the language used in this document, "giving 
you Vellan with his heirs,” “you should 
get work done for you by the aforesaid 
Vellan and his offspring", does not represent 
actual existing conditions. l am satisfied, 
therefore, that there is rothing in the con. 
ditions of service of these Pulayans to detract 
from the obvious intention of the document, 
and in my opinion the case is on all fours 
with the case in Amina v. Queen-Hmpress (2), 
and following that decision Iam clear that 
the offence under section 370 has been 
made out. With regard to sentence, being 
satisfied as I am that this dojument only 
puts on paper the general prhetice of dealing 
with these Polayans, and that the amount 
of consideration for the sale wa3 almost 
nominal, I consider the sentence unnecessarily 
severe. I have no doubt that the lst and 
2nd accused believed that they were exer- 
eising their lawful rights. This is indeed 
proved by the faot that the Ist aoeused 
‘actually brought a;sui& against the znd 
t * id . b s 
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acsuzed on this dofument and, what is 
still more extraordiaary, found a Pleader 
who was preparel to appear for him. In 
these circumstances, I would reduce the 
sentence to the period of imprisonment 
already undergone and a fine of Ra, 100 
each, in default, two months’ simple imprison- 
ment. 





These appeals coming on for hearing 
on 24th August 1917 under section 429 
of the Code of Criminal Procedure 
and Counsel not appearing on behalf 
of the appellants, upon perusing the peti 
tions of appeals, the record of the evidence 
and proeeedings before the Court of Session 
and the judgments of this Court and upon 
hearing the arguments of Mr. J. C. Adam, 
for the Publis Prosecutor, on behalf of the 
Crown, and the case havinz been posted to. 
be spoken to this day, the Court delivered the 
following 

JUDGMENT.—Thecase has beenso exhaus-, 
tively dealt with by the learned Judges who 
heard the appeals (not to mention the very 
careful judgment of the Sessions Judge) that 
it is unnecessary for me to set forth the parti- 
culars cr the arguments for and against 
the convictions. I shall, therefore, confine 
myself to stating briefly the conclusions to 
which I have arfived after the best consider- 
ation l could give to the matter. 

The diffisulty of decision arises chiefly 
from the lack of detinition of the term slave’ 
as used in section 270 of the Indian Penal 


Code. Both the léarned Judges have held 
(and I entirely agree) that it includese 
somsthiang very far short of slavery in 


its most extreme forms wherein the master 
has absolate and unlimited power over the 
life, fortune and liberty of the slave. This 
is clearly the view of the Courts in the 
two reported cases in which the question 
is discussed [ Empress of India v^ Rum Kuar 
(1) and Amina v. Queen- Empress (2)]. What 
it does require is not so easy to say. To quote 
from the’ judgments of the Allahabad Fall 
Bench in the first named oase, OhiGeld, J., 
says that section 370 of the Indian Penal 
Code ard the cognate sections were intend- 
ed for the suppression of slavery "in any 
modified form, where an absolute power is 
asserted over the liberty of another." Stuart, 
C. J., puts it somewhat differently and regards 
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section 370 as directed’ against “attempts to 
place persons in the position of slaves, 
or to treat them ina way which is inconsi't nt 
with the idea of the person so treated being free 
asto his property, services or conduct in any 
respect.” If much stress is laid on the word 
‘absolute’ in Oldfield, J’s definition, it may 
be argued that the latter is narrower and 
stricter than that of Stuart, C. J. On the 
other hand the learned Judges do not seem 
to have been conscious of any material 
‘difference of view and their judgments are 
treated by a Bench of this Court in Amina 
v. Queen-Empress (2) as a consistent and 
homologous interpretation of the law which 
should be followed. I shall not venture 
on an independent definition of my own but 
would prefer to deal, with the case in the 
light of both those above quoted—-although 
this may involve somewhat detracting from 
the force of the word ‘absolute’ in the 
first and of the penultimate word ‘any’ in 
ethe second. As a matter of fact, the circum- 
stances of this case, as I view them, would 
justify ‘the application of either definitions - 
taken singly. 

::Mr. Adam, who appeared for the Public 
Prosecutor, has argued, and I think rightly, 
that in determining the nature of the transac- 
tion, the Court should look primarily to 
the terms of the document in which it is 
embodied and secondarily to the surrounding 
circumstances as indicating whether the 
parties had in mind something different from 
what is setforth in the document. In a 
Civil Court, section 91 of the Indian Evidence 
“Act would probably be a bar to such a 
course, if the terms of the contract were 
in question: but in connection witha ori- 
minal charge, in which theintention of the 
aéoused persons has to be established, it is 
surely legitimate to look outside the terms 
of the document, and this course has been 
followed both by the Sessions Judge and by 
the learned Jidges in appeal. 

‘Looking then to the words of Exhibit B, 
this document appears to me to evidence 
nothing more nor less tlan the sale of Vallan 


and his offspring as mere chattels, Thè 

word ‘Jenmam’ is defined in~ Gundert’s 
- 31€ " [1] 

Malayalam Dictionary as meaning here- 


ditary proprietorship”,and is the same term 
used in reference to land held in feesimple 
or subject only to the payment of Govern- 
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ment revenue. The double reference 


. to Vellan’s ‘heirs’ and his ‘offspring that 


may come into being! strengthens the 
conclusion. The phrases used, mutatis mutandis, 
would be not inapplicable to the'safe of a 
caw and its calf, borh or unborn: and I do not 
think this conclusion is affected by the 
clause specifying that the vendee should 
get work done by thesaid Vellan and his 
offspring. . 

If we confine our attention to the terms of 
Exhibit B, I think it can only be viewed 
as a sale of the man as if he were a 
beast and as certainly satisfying either of 
the definitions of the learned Judges in the 
Allahabad case. 

I pass to the other circumstances of the 
ease, as throwing “light on what the parties 
had in mind. In favour of appellants, may 
be mentioned the comparatively mild terms 
of Vellan's service under 2nd accused as 
described by him in his evidence. I agree 


“with Abdur Rahim, J., that there is nothing 


in 2nd aceused's treatment of Vellan up to 
May 1913 indicative of slavery in even a 
modified form. Vellan received the ordinary 
wages for his work and spent them as he 
liked; he was not allowed to work for 
others, but his master prevented him from 
doing so by the simple expedient of giv- 
ing him a job of work of his own whenever 
Vellan wanted to go elsewhere. This, how- 
ever, is hardly conelusive. 2nd accused may 
have been a lenient master as long as 
things went smoothly: but it is of more 
importance to consider his conduct, when the 
servant chose to asserthis independence. This 
happened in May 1913, when Vellan, who 
had got into debt, executed a bond, Exhibit 
A, binding himself in consideration of a 
loan of Rs. 8 to work for lst accused only 
instead of his old master. The terms of 
this document are so stringent as to practic- 
ally bind Vellan to lst accused’s service 
for life without hope of redemption. 


Now what was 2nd accused’s conduct 
at this juncture? It is described by Vellan 
himself as prosecution Ist witness: his evidence 
is accepted by the Sessions Jadge and I do 
not gather that eitherof my learned brothers 
tonk a different view of the evidence of 
this or the other prosecution witnesses, 
Certainly for my own part, I see no 
reason to differ from the Sessions Judge’s 
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appreciation of the evidence. According to 
presesution lsb witness, 20d acoused at once 
objected to the payment of the Rs. 8, the 
loan under Exhibit A, and announced his 
intention’ of selling prosecution Ist witness 
out and out to Ist acbused (“I shall execute 
a jenmam document gelling you to Koroth 
Mammad and get money for it”), Ap- 
parently no money at-all was advanced 
under Exhibit A, then or later, although an 
ex parte decree was subsequently passed on 
it (Exhibit J); but for the consideration 
therein provided for an extra Rs. 2 all 
paid to himself, 2nd accused executed the 
jenmam sale, evidenced by Exhibit B. Pro- 
secution lat witness says, “after the sale 
2nd ascused said to me ‘I have no more 
right in you” He made me over to Ist 
accused and handed over the document.” 
“Second accused said to Ist acoused, ‘I shall 
execüte a jenmam deed to you for this 
Cheruma, you’ need not pay the considera- 
tion for the advance document” (Exhibit A). 
"After 2nd accused received the money aud 
went away, lst accused said to me: ‘My fine 
fellow, I have bought you in jenmam. 
I said ‘I don't,understand what you mean.’ 
He said : ‘You don’t understand because yon 
are nnedunated.”” 

If this account be true, there is nothing in 
the surrounding circumstances to detraot from 
the ‘effect of the terms of Exhibit B: and 
the intention of the parties at the time of 


the’ latter’s execution is what we have to. 


consider—not the treatment of prosecution lst 
witness at an earlier period. 


All the evidence on record as to what 
followed is adverse to the defence: it goes 
to show that lst aconsed beat Vellan, tied 
him, up like an animal that had strayed, 
and behaved generally in a manner not 
dissimilar to that of a master of a slave 
in the most primitive sense. I attach no 
undue weight to this; it has only very 
secondary bearing on Ist  acoused's inten- 
tions ab the time of the bargain and none on 
that of 2nd accused. But in so far as it 
is relevant at all, it is certainly against the 
defence theory.of the transaction set up on 
lst aceused's behalf. The fact that Ist 
accused was subsequently so foolish as to 
sue on Exhibit B has no significance. No 
doubt he bad never heard of section 370 
of the Indian Penal Code and did not realise 
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that he had bronght „himself within the Scope - 
of the criminal law. But ignorance of law is 
no defense: and the only intention required by 
section 370 of the Indian,Penal Code ia in 
relation to the position of the parsons bought 
and sold. Second accused has elected to deny the 
whole story—his execution of Exhibit B, 
and even the fact that Vellan was at any time 
his servant. 1 have no hesitation whatever 
in rejecting this defence as false, 

I agree. with Mr. Justice Napier, and con. 
cur in the order proposed by him, 

Y.P.R. 

Conviction upheld ; Sentence reduced 


LOWER BURMA CHIEF COURT. * 
CRIMINAL APPEALS Nos. 113 any 114 or ly] 7, 
April 23, 1917. | 
Present:—Mr. Justice Maung Kin, 
NGA PO THET AND ANOTHER— A CQUSED— 
APPELLANTS 


versus 
EMPEROR —esponpenr, 

Penal Code (Act XLV of 1890), ss. o90, 381— Robbery 
and theft — Violence usea for escape, whether converts 
theft inco robbery. 

The essence of the offence of robbery is that the 
offender, for the end of committing theft or of 
carrying away or attempting to carry away pri 
obtained by theft, commits zm or he E pa 
wrongful acts mentioned in section 590 of the Penal 
Code Lp. 980, cols. 1 & 2] 

Where a thief after abandoning the stolen pro- 
perty uses violence against his pursners in order 
to avoid capture, the theft is not thereby converted 
into robbery. [p. 988, col, 2.] 


Appeals from the order of the District 


Magistrate, Pyapon, dated the 17th of 
January 1917, passed in Crithinal * Regular 
Trial No. 38 of 1916. E 


JUDGMENT.—1 haye had the advantage 
of hearing the learned Assistant Government 
Advocate. z : 

e He did not press for a conviction for 
robbery, but argued that the two bags of paddy 
found in the boat were connesied witu the 
aconsed. . 

The facts established by the evidence Bre 
as follows:— 
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The paddy godown in question was watch- 
: ed by four men, two of whom were Swamy 
and Lamba. On the night in question the 
watchers had faWen asleep, when one of them, 
Lamba, was roused by the sound of foot- 
fall. He woke the others up. Next they 
saw four men standing by the side of the 
granary but not very farfromthem. On 
“Lamba and Swamy raising an alarm, the four: 
men ran away, two of them jumped into 
the river while the other two ran in the 
direction of U Yan Shaung’s house and 
managed to get under it. The villagers 
turned up and surrounded the house, 
whereupon they ran out from the hack of 
the house. One, namely, Po Thet, the lst 
appellant, was caught by. Swamy, while the 
other man got clear away but he was recog- 
nized by Yan Shaung And Po. U and was the 
next day arrested on the statements of these 
two men. Lamba swears that one of the 
two men who hid themselves under the 
house struck him with a stick before he went 
‘ander it. Swamy swears that before he 
caught him, Nga Po Thet struck him on the 
head with astick. After the arrest of Po 
Thet-two bags of paddy were found in a boat 
in the river near the granary. 


In my judgment the facts above set out do 
not disclosé a case of robbery. All that is 
disclosed is that one or more of the four men, 
who ran away from the granary when the 
alarm was raised, struck one or more of their 
pursuers, presumably to prevent themselves 
from being cáught There is no evidence 
.to show that any of them” was carrying any 
‘ag ‘of paddy, when they were being 
pursued. If they had stolen the bags 
in the boat, they had left them behind 
and their assault on their pursuers was not 
committed inorder to carry away the pro- 
perty they had stolen. The essentials of the 
offence. of robbery are conspicuous by their 
absence. The hurt whioh was undoubtedly 
caused was not*caused in committing theft, or 
in carrying away property obtained by theft. 
It .appears to me that, taking it for 
granted that the two bags in the boat had 
‘been stolen by them, the proper inferences 
from the evidence is thatthe four men had 
abandoned the bags by running away in order 
to escape from their pursuers. Therefore, 
any assault, committed by them in their -flight 
cannot »onvert the theft into robbery. I do 
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not think that it is necessary to cite any. 
authority; the language of section 390, Indian 
Penal Code, is quite clear, and it shows. that 
the essence of the offence of robbery is that 
the offendêr, for the end of committing theft 
or of carrying away ar attempting to carry 
away property obtained by theft, commits 
one or the other of tbe wrorgful acts 
mentioned in the section: But I shall, cite, 
some. 

! At page 442 of 1 Weir [ High Court Proceeds 
ings 2nd March 1865 (1)] there is a case of 
thieves having abandoned the stolen pro.. 
perty ahd one of them throwing stones at 
their pursuer apparently to deter him from 
continuing the pursuit. It waa pointed out 
by the High Conrt that the use of violence 
complained of would not convert the offence 
of theft into robbery, because it was not com- 
mitted for one of the ends specified in section 
390, Indian Penal Code, In the ease of Reg. 
v. Kalis Kerio (2) the hurt complained of was 
not committed for the purpose of the theft 
but to avoid capture when surprised. lt was 
held that thé hurt did not convert the theft 
into robbery: 

The nextquestion is whether the dodi can 
be held to have stolen the two bags of paddy 
in the boat. In my judgment, they can, in. 
the circumstances, be so held. The four men 
among whom were the accused were seen 
running away fromthe granary. Therefore, 
they must have been at it for the purpose of 
stealing paddy fromit. The fact that the 
boat was found quite close to the granary 
with the two bags in it, shows that they were 


using that boat for purposes connect- 
ed with their design. Moreover, the 
inference from the evidence is that 


they had been at the granary for some time 
when the alarm was raised against them, ' 
because the watchers had fallen asleep before 
that. I have, therefore, no doubt that the two 
‘accused were some of the thieves who had: 
‘stolen the bags of paddy i in' question. 
' Isétaside the convictions and sententes 
under section 394 of the Indian Penal Code 
and convict the accused under section 880 of 
the samêé Code, and I sentence them to two 
years’ rigorous imprisonment each. 


Convictions and Sentences altered, 


1 (1)1 | Weir 442. : l ` ae we 
(2) Ratonlal's'Unrep, Cas page... nr 
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- MADRAS HIGH. COURT. 
Caiminat Revisions Case No. 190 or 1917. 
(Criminar Revision Perrrios No. 152 

m or 1917.) 

September 12, 1917. 
Pwesent:—Mr. Justice Sadasiva “Aiyar, 
Mr. Justice Phillips and Mr. Justice Spencer. 
In re LAKSHMINARAYANA AIYAR— 


ACOUSED—PETITIONER. 

Penal Code (Act XLV of 1860), ss. 107, 109, 118, 
161 — Bribery, abetment of—'[nstigates', meaning of— 
Offer of bribe to public servant to lay trap—Offence 
—Appeal—Defence, variation of, in Appellate Court, 
effect of\Sentence—Intention, 

Per Curiam.— The offer of a bribe to a public ser- 
vant to lay a trapforhim and expose his dishonesty 
and bring him to justice constitutes the offence of 
abetment of bribery under sections 109 and 161 of the 
Pena! Code. [p. 991, col. 1; p. 992, col. 2; p. €93, col. 1.] 

Per Sadasiva Aiyar and Spencer, JJ.—'The word 
‘instigates’ in section 107 of the Penal Code does 
not merely mean the placing of temptation to do 
a forbidden thing, but the actively stimulating a 
person to do it |p. 891, col. 1; p. 928, col. 2.] 

Per Sadasiva Aiyar, J.—The Legislature contemplat- 
ed that unless a person not merely does acts amount- 
ing to the laying of traps and the putting of temp- 
tations in the way of another, but also communicates 
his intention by words, gestures or conduct expressly 
directed to the person who is intended, by him to be 
influenced to do the forbidden thing, he cannot be 
held to abet the latter. he laudableness of his 
motives might be a ground for not prosecuting the 
giver of the bribe or for the Court infficting o 
lenient punishment, but it is not a ground for 
holding that he is not guilty of the offence of 
abetment. [p. 990, col. 2; p. £91, col. 1.] 

Where the tacts disclose another defence than: the 
one set up by an accused person in a criminal case, 
a Court is entitled to give effect to the arguments 
advanced in favour of the accused on those facts 
and evento acquitthe accused. ip. 991, col, 2.] 

Fer Phillips, J.— Under sections 109 and 161 of the 
Penal Code itis immaterial whether the giver of 
a bribe intended that the purpose for which the 
bribe was given should be carried out or not. The 
abetment is complete if he intended that the offence 
of bribery should be committed by the public ser. 
vant,and the fact that the bribe was intended to 
entrap the officer can only be considered in miti- 
gation of sentence. [p. 992, cols. 1 & 2.] * 

Per Spencer, J—The motive or reward mentioned 
in section 161 is the consideration for showing 
favour, which is not necessarily identical with the 
motive or intention of the giver of the illegal grati- 
fication. [p. 9U3, col. 1.] 

Bections 109 and 161 of the Penal Code do not 
require asan ingredient of the offence that there 
Should be any particular criminal intention in the 
mind of the giver or receiver of the bribe. ‘I'here- 
fore, a superior official who sets a trap to catch a 
corrupt subordinate would be technically guilty of 
abetment of bribery. [p. 993, col. z.] : 


Petition, under sections 480 and 439 of the 
Code of Criminal Procedure, 1¢98, praying 
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the High Court to revise the judgment of the 
Court of Session of eChingleput, in Criminal 
Appeal No. l of 1917, preferred against 
the judgment of the Court of the Joint 
Magistrate of Chingleput, in Calendar Case 
No, 173 of 1916. 

This case coming on for hearing on the 
9th August 1917, upon perusing the 
petitionand the judgments of the lower 
Courts and the material records in the case 
and upon bearing the arguments of Messrs. 
Nugent Grant and V. Viswanadha Sastri, for 
the petitioner, and of Mr. P. R. Narayanaswamz 
Aiyar, for the Publio Prosecutor on behalf 
of the Crown, and the case having stood over 
for consideration till the 16th August 1917, 
the Court (Sadasiva Aiyar and Phillips, JJ.) 
made the following . 

ORDER. 

Sapasiva ÅIYAR, J.— The petitioner before 
us was the accused in the Chingleput Joint 
Magistrate's Court. He was convicted of 
abetment of bribery (sections 116 and 161, 
Indian Penal Code) because he thrust Rs, 50 
(in five ten rupee currency notes) on the 16th ° 
October 1916 into the hands of Gnanapra- 
kasam Pillai who was then the Sub- 
Magistrate of Saidapet. (That officer is 
now dead.) The accused, when so giving the 
currency notes, requested the Sub-Magistrate 
to show favour to D. W. No. 5, against whom 
a case was then .pending in the Sub-Magis- 
trate’s Court. As the Sub-Magistrate 
thought that the accused's object was (to use 
the Sub. Magistrate’s own words as P. W. No. 
1)“ to play a trick” on the Sub-Magistrate, to 
set "a snare to catgh" him and that the 
accused was possibly an "instrument in the : 
hands of others—a man sent to catch" him 
(the Snb-Magistrate) when he was, to all 
outward appearance, accepting a bribe, he con- 
sulted his neighbour P. W. No. 2 (a respect- 
able retired Mussalman Deputy Magistrate) 
and under his advice reported the matter to the 
Divisional Magistrate. The Disérict Magis- 
irate then sanotioned the prosecution of the 
accused, who was sentenced by the Joint 
Magistrate to three months’ rigorous imprison- 
menfand a fine of Rs. 300.. The egnvictién 
and sentence were corfirmed on appeal to the 
Sessions Judge. 


Mr. Nugent Grant for the petitioner did 


. not dispute the correctness of the material 


findings of the lower Courts as set out above, 
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notwithstanding that the Joint Magistrate 
thought “it quite péssible that the Sab- 
Magistrate stooped to tutor” two witnesses (P. 
W. Nos. 4 and 5) on the prosecution side to 
speak to their "having seen facts which it is 
improbable that they could not have really 
seen. (I may be permitted to express my 
surprise at the learned Joint Megistrate's 
remark in his judgment that he did not 
mach blame him", that is, the Sub-Magis- 
‘trate for sn tutoring his witnesses, because ib 
was “no easy matter to prove any criminal 
charge” without the help of such false 
evidence). 

Mr Grant, however, argued that the 
petitioner’s act, namely, thrusting the notes 
into the Sub-Magistrate’s hand accompanied 
by thé request to him to show favour to 
Arunagiri Naicker did not, in law, constitute 
the offence of abetment but was merely 
"laying a trap” (in the words of Mr. Grant) 

“ to catch a man suspected of taking bribes so 
as to bring him to justice. 1f I understood 

. Mr. Grant aright, his argument amounted to 
this, namely, that acts done with the inten- 
tion to entrap a person suspected of habitual 
offences of a particular kind in order that 
he might repeat his offence and thus be 
brought under the clutches of the law is not 
“a betment” of such offence, especially if the 
offence is not committed notwithstanding 
the encouragement and temptation caused by 
“such acta. 
` I might first clear the ground by observing 
‘that the fact of the non-commission of the 
offence notwithstanding the acts of encourages 
ment has no relevancy $xcept on the question 

e of punishment. (See explanation 2 to section 
108, Indian Penal Code, and sections 115 and 
116, Indian Penal Code). 

Coming tothe main argument, the first 

definition of the abettor of the doing of a 

“thing (section 107, Indian Penal Code) is “A 
person who instigates any person to do that 
thing?! The word “instigate” in the Concise 
_Oxford Dictionary is defined as “arge on, 
‘incite, bring about by persuasion”, and in 
Webster as “urge forward, provoke”, with 
the syhonyms of “stimulate, urge, spur, 
‘provoke, tempt, incite, impel, encourage, 
animate.” Mr. Grant put forward the 
following illustration in support of his argu- 
.ment. A spspects his servant B of habitual 
.theft and throws about marked coins in his 
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room iu order to puttemptation in the way 
of B. Can this act of A be tréated as oon- 
stituting the offence of abetment of theft,by 
B? Ithink it must be admitted that the 
question ,is not free from metaphysical 
difficulties. If “instigation” inclnfes? or is 
synonymous with, *tempting or putting 
temptation in the ‘way of a person sus- 
pested, I think the act of A in throwing 
about the coins does come within the 
definition of abetment. Is it reasonable 
to hold that the Legislature intended’ to make 
such an act of placing temptation in the way 
of suspected criminals also punishable as 
abetment? I shall put forward another 
illustration. A Police Inspector finds that a 
road is infested by a gang of dacoits who rob 
cart passengers usually af dusk. He starts 
in a cart with dozen constables disguised as 
women, ostentatiously wearing valuable 
ornaments, and goes along the road at dusk 
The dacoits 
fall into the trap and drag down one of the 
disguised constables and rob him, and then 
the other constables throw off their disguises 
and drawing their weapons overpower the 
dacoits. Can the: Police be said to have 
abetted the commission of dacoity. because 
they knowingly put forward temptation in 
the way ofthe dacoits? I think the Legis- 
lature contemplated that unless 4 not merely 
does acts amounting to the laying of -traps 
and the putting of temptations in the way of 
B but also communicates his intention by 
words, gestures or conduct expressly direated 
to the person B who is: intended by him (A) 
to be inflaenced to- commit the forbidden 
thing, A cannot be held to abet B. If, for 
instance, one of the constables is sent by.the 
Police Inspector as an ordinary villager to 
tke dacoits in order to gain their confidence 
as a friend of the dacoits and in order there- 
after to inform them that a party of women 
loaded with jewels would be going at dusk 
on such and such aday ina cart and that 
the dacoits would do well to waylay the cart, 
I think the Police Inspector and that parti. 
cular constable would be guilty of abetment, 
however laudable may-be their ultimate mo- 
tives. So in the other case, if the master A 
asked another servant of his (O) to incite the 
suspected diehonest servant (B) to steal the 
coins lying about, A would he guilty of 
abetment, As Mr.Nelson says (page 235 of 
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his book): "Instigation consists in actively 
suggesting and : stimulating another 
io act.” Mere silence by A or omis- 
sion by him to warn B not to yield to the 
temptation is not “instigation”, as A is not 
legally ," bound" to so give warning or to 
disclose the fact that, temptation has been 
put in the way of B. The communication 
directly. or indirectly of a “command”, 
sounsel” or express liking or approbation” 
or consent” to the ast to be done by Bis 
necessary to constitute abetment by instigation. 
If, however, B does not confine himselt to the 
placing of temptation before B but actively 
suggests and stimulates the doing of the 
forbidden act, I think A would be guilty of 
abetment. I do not see why  agents- 
‘provocateurs should not be guilty of 
abetment because their ultimate motives 
may be good, provided they are guilty of 
active suggestions to their victims. The 
laudableness of ultimate motives might 
be a ground for the responsible authorities 
not prosecuting the abettor or for the 
Court inflicting a lenient punishment cn 
him when he is prosecuted and convicted, 
but it is not a ground for holding that 
he is not guilty of the offence of abetment 
at all. In the case, however, of an attempt 
by a private person to bribe a public 
officer, there is usually not much difficulty 
as to ultimate laudable motives. If the 
tempter is not a private individual but 
an official higher in official position than 
the person tempted and so much beyond 
suspicion himself that his motive in tempt- 
ing his subordinate (say through a private 
person) could only have been to find out 
whether the suspicion against his subordi- 
nate was well-founded, the motive might 
be wholly laudable though, even in such 
& case, | thing that the offence would have 
been committed. 


In the present case, the aconsed did 
actively suggest and stimulate the Sab- 
Magistrate by thrusting the notes 
into the latter’s hands and telling him 
to show favour to Arunagiri and hence, 
X think that the offence of abetment has 
been committed by him and the conviction 
must be upheld, 

I uow come to the question of motive 
and sentence. It was fraukly admitted 
by Mr. Grant that the defence of the 
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petitioner in the lower Courts was false, 
namely, that the whole case against him 
was a concoction. Bat it bas been held 
in numerous cases that where the facts 
disclose another defence than the one seb 
up (say, the right of private defence 
where the plea of the accused was alibi), 
the Courts are entitled to give effect to 
the arguments advanced in favour of the 
accused on those facts and even to acquit 
the accused. See In re Pachat Gounden 
(1). From Mr. Jastice Spencer’s note at 
the time of admitting the Revision Petition, 
I take it that he was not against con- 
sidering the changed defence set up before 
the learned Judge for the  a&deused. In 
the present case, it seems to me clear 
from the evidence that some of the Police 
and Revenue Officers of the Chingleput 
District would not have been sorry if the 
Sub-Magistrate, whose reputation was not 
at all good, was caught in a “trap” and 
a Police Head Constable (D. W. No. 2) 
was evidently watching near the Sub- 
Magistrate’s house when the accused wag 
laying the trap. The learned Sessions 
Judge says: “It is quite possible that the 
appellant’s primary object was only to trap 
P. W. Nv. 1, though he also came to 
offer a bribe”. The accused has been a 
Village Munsif for long and seems to be 
a respectable contractor and for rigorous 
imprisonment to act as a deterrent on 
such a person, it is not necessary that 
it should be of long duration. 1 would, 
therefore, reduce the sentence of rigorous 
imprisonment from, three months to one 
month under the circumstances without, 
interfering with the additional sentence 
of fine. 


Paitures, J.— In this case the petitioner 
has been convicted under sections 116 and 
161 of the Indian Penal Code. ‘This cone 
viction was confirmed in appeal by the 
learned Sessions Judue. In the Trial Court 
the petitioner’s defence wase that the case 
was a complete concoction and this plea 
was repeated in the Appellate Court. In 
the revision petition also the pleg is again 
gepeated but there “ig also another ground 
taken, that is, that, because the petitioner 
had come to set a trap in offering the 
bribe, there was no offence of bribery or 


(1) 26 Ind, Oa8, 168; 15 Cr, L, J. 719. 
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abetment of the Same; and this revision 
petition has now been argued by petitioner's 
Counsel solely on tb8 footing that the 
petitioner did give the bribe to the Sub- 
Magistrate but that he did so merely in 
order to entraf him into committing an 
offence. Seeing that in the Original Court 
and in the Appellate Court the petitioner 
did not set up this defence but denied 
the whole story of the prosecution, saying 
that he did not offer any bribe at all, 
it is somewhat difficult at this late stage 
of the case to accept the present plea 
unless it is established by very good evi- 
dence, and I do not think the plea should 
be admitted unless it is an obviously true one. 
No doubt, prosecution witness No. 1, the Sub- 
Magistrate to whom the bribe was given, did 
say that he suspected that the petitioner, 
who was not on friendly terms with him, 
had come to entrap him; but apart from 
this there is absolutely nothing definite 
in the evidence to support the plea that 
is now set up. It is contended that it 
4s most unlikely that if the petitioner had 
wished to offer a bribe to the Sub- Magistrate 
he would have done it in such a public 
manner. There is, however, nothing im- 
probable in the facts narrated by the 
prosecution witnesses and the lower Courts 
deciced that the fasts as narrated were 
true, notwithstanding the petitioner’s plea 
that the whole case was” a concoction. 
Consequently the truth or falsity of the 
plea can only be arrived at by possible 
inference from the facts of the case. When 
the plea has not been put forward either 
in the Original or Appellate Court, I də 
enot think that the plea can be accepted in 
revision unless it is obviously a true plea, and 
that is not the case here. ` 


Eyen if the plea wera accepted and it 
were taken as true that the petitioner 
offered the bribə to the Sub-Magistrate 
with the intention, not that he should 
exercise his "judicial . authority in favour 
of a particula? person, but merely in order 
that the ‘Sab Magistrate might commit an 
offence and receive punishment for it, [ 
am not: satished that fhe petitioner did 
not commit the offence of which he hase 
been convicted. The argumeat put forward 
in support of the'plea that such an act 
on the part Qf the pe:itioner would not 
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constitute an offence is that. he had no 
intention that tae Sub-Magistrate should 
do or forbear to do any offisial act in 
return for the bribe and that, therefore, 
there being no criminal intention the 
petitioner has committed no offence. The 
offence, however, as defined in seotioh 161, is 
^ hen a public servant accepts....., from any 
person..,...any gratification whatever......a8 ` 
a motive or reward for doing or forbearing 
to do any official act, ete., eto." When, 
therefore, the petitioner offered the money 
to the Sub-Magistrate and offered it with 
a request that the Sub.Magistrate should 
do certain things, the Sub-Magistrate, if 


he had accepted it, would undoubtedly 
have committed the offence defined in 
section 161 of the Indian Penal Code. 


The question is whether the petitioner can 
be. deemed to have abetted that offence, 
Under section 107 of the Indian Penal 


Code, "A person abets the doing of a 
thing who instigates any person to do 
that thing or intentionally aids, by any 


act or illegal omission, the doing of that 
thing.” In this case the instigation to 
accept the bribe undoubtedly came from the 
petitioner and he intentionally aided ‘the 
commission of the offence by paying over the 
money, with a request that it shonld be 
retained for a certain wrongful purpose. 
Whether his intention was that the purpose 
for which the bribe was given should he 
carried out or not appears to me to be 
immaterial, for he certainly intended that 
the offence of bribary should be committed, 
not by himself of course, but by the Sab- 
Magistrate. In this view I find that the 
pstitioner did abet the commission of the 
offence of bribery and is, therefore, guilty of 
abetment of ıt; and this view of his offence, 
namely, that it is an offence committed in 
order to entrap the Sub- Magistrate, could only 
be considered as possibly justifying a lighter 
sentence. But, as I have already said, ‘this 
view of the petitioner’s offence cannot be eon i 
sidered now and I would dismiss the petition.- é 


mi 
— A 





This ease coming on for hearing ndis 
section 429 of the Code of Criminal 'Proca-' 
dure on the 6th Saptember 1917, upon 
perusing the petition and the jadgments of 
this Court herein, dated l6th August 1917, 
and the records in the case and upon hearing. 


= 


‘for showing favour 
‘person in the exercise of his official fune 
, tions. 
. intention 
.explanation to the 


Vol, XLII) 
In re LAESHMINARAYANA AIYARZ 


the argument of Counsel on both sides 
nd the case having stood over for con- 
sideration till this day, the Court made 
the following 

ORDER. - The petitioner "has. been son- 
vioted of the offence ofabetment of bribery. 
It has been found that he ‘went’ to the 
house of the Sub-Magistrate of Saidapet, 
and gaying that he wished to introduce one 
‘Arunagiri Naick, who was accused in ‘a case 
then pênding before the Sub- Magistrate, as 
a person to whom some favour should be 
shown, pressed Hs. 5° in notes into the Sab- 
Magistrate's hand. : 

The learned Judges, who composed the 
Bench which heard the revision case, differed 
only on the question whether the senteuce 
should be reduced for the reason that the 
petitioner's object in offering a bribe to 
the Sub-Magistrate may have been rather 
to lay a ‘trap for a dishonest official than 
to secure the acquittal of the offender, 
Arunagiri Naick, Mr. Justice Phillips declin- 
ed to consider the case in this aspect, as 
this defense was not raised at the trial or 


_at the hearing of the appeal in the Sessions 
* Court, 
‘referred to me, it is argued that it is open 


As the whole case has now been 


‘to me to find that the aceused’s act did not 
‘in law constitute an offence at all, and that 


‘T’should acquit him: 


E An offence under section 161 of the Indian 


‘Penal Code is committed when a public 
servani accepts Any gratification, other than 
‘legal remuneration, as & motive or reward 
or disfavour to any 


The. section ‘says nothing about the 
of the offender, but. the 4th 
section makes it clear 
(that a bribe may be received as a motive 
for doing a thing that the publie servant 
who takes the bribe has not the least 


„intention of doing and yet the offence will 


.be eomplete. Also the motive or reward 
“mentioned in the section is the consider- 
-ation for showing favour, which is not 
necessarily identical with the motive or 
intention. of the giver of the illegal grati- 
‘fication. The offence of abetment is com- 
mitted by a person who instigates any 
“person to do the thing which is made an 
offence by the words of the  seotion. 
Illustration (a) to sections li8.and 109 


68 
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‘Penal Code, 


„other persons. 
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of the Indian Penal Code removes any 
doubt that there might be on the question 
whether the. offer of a bribe to a public 
servant asa motive or reward for his show- 
ing some favour in the exercise of his 
official functions amounts toan offence under 
sections 161 and 109 or 116 of the Indian 
and proves that Sadasiva 
Aiyar, J., was right, if I may say 80, in 
his interpretation of the expression "insti- 
gates” Of course a person who gives 
money because it is demanded or extorted 
from him is not guilty of any offence under 
the Code, as there is no instigating or 
intentionally aiding in his case. As sec- 
tions 109 and 161 of the Indian Penal 
Code do not require as an ingredient of 
the offence that there should be any parti- 
cular criminal intention in the minds of 
the ‘giver or the receiver of the bribe,a 
superior official who set a trap to satch 
a corrupt subordinate or a person who act- 
ing under the orders of a superior official 
offered a bribe to a subordinate publie ser- 
vant would, I conceive, be technically ' guilty 
of abetment of bribery, 


In such a oase there would probably be 
no prosecution of the abettor, or if there 
was, it is possible that he might escape 


‘by invoking tha aid of section 79 or sec- 


tion 81 of the Indian Penal Code and 
pleading that he acted in good faith and 
believed himself to be justified by law in 
his act, or that he did it in good faith 
for the purpose of avoiding more harm to 
But this Village Munsif 
had no business to go about laying traps 
for his superior officers in scenes of his 
own making. There can be no bona fides 
about conduct of that sort. If his motive 
was not the obvious one of procuring the 
acquittal of Arunagiri Naick, the only ex- 
planation that seems oconsistemt with his 
conduet is that his offer of $ bribe was 
part of a plot hatched with the spiteful 
motive of raining & man whom he hated. 
The Sessions Judge observes in ‘his judg- 
ment: “Far from shgwing that prosecution 
first witness had a grievance against the 
appellant, the ‘evidence tends to show that 
the appellant, ‘because his case had been 
dismissed, had a motive for getting prose. 
cution first witness into trouble". This 
shows that this alternative explanation is 
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not an improbable one? The petitioner had anda fine of Rs. 300 as excessive for the 


his witnesses ready and close at haud, 
defence second witness a Head Constable 
and an enemy of the  Sub.Magistrate, 
defence fourth witness his process-server 
and defence sixth witness, in oase the 
plot succeeded and the Sub-Magistrate yielded 
to the temptation. The Sessions Judge says: 
" lt may be that defence second and fourth 
witnesses had come along with the appellant 
in order to witness what was going on.” 


I find it impossible to conceive that if 
the petitioner had been actuated solely by 
an idea of purifying the public service 
for the public good by brifiging to book 
a corrupt official, he would have remained 
dumbfounded and said that it was his 
" bad time” when. the retired Deputy 
Collector (prosecution second witness) asked 
him what it all meant, or that he would 
hayé waited till the case against him had 
passed the stage of trial and appeal and had 
reached the stage of revision, before attempt- 
ing to justify his action on. this ground. 
Whether he was really working for the 
release, by improper means, of an offender, 
as if appeared on the surface that he was 
doing, or whether he was scheming for 
the downfall of an enemy on a charge of 
bribery with facts made up for the 
purpose, his case does not deserve any 
sympathy. 

In the face of the findings of the two 
Courts which had before them the whole 
evidence on the question whether in fact 
offer of Rs, 50 was true, I do not think 
at this stage I should consider the third 
alternative, namely, whether the whole 
story of the offer of a bribe was a concoction of 


"the Sub-Magistrate to make it appear that 


he was an honest man; nor did [ under- 
stand the learned Counsel as seriously 
arguing that this course should be taken 
by this Court in revision ina case where 
the proceedings of the lower Courts are on 
their facequite regular. The prosecution 
case on the question of the passing of 
money could have deen effectively met 
only by proving that the notes produced 
were never in tbe possession of the accused, 
All attempts to pervert the course of publie 
justice require to be punished severely and 


“I am, therefore, not disposed to regard the 


sentence of three months’ imprisonment 


offence of which the petitioner has been found 
guilty. Je 
The revision petition against the convic- 
tion must*be dismissed. In considepatjon of 
the accused's status aga wealthy contractor 
and Village Munsif of a head-quarter station, 
I direct that the substantive imprisonment 
awarded, as well. as the imprisonment in 
default of payment of the fine, should be 
simple, not rigorons, m ate 
Oonviction affirmed ; Sentence altered, 
DLC, P, 


LOWER BURMA CHIEF COURT, 5 

CRIMINAL Revision No, 49B ov 1917. ^ 
July 5, 1917. | 
Present:— Mr. Justice Maung Kin. 
EMPEROR—ArPLICANT 

versus i 

NGA LU GALE~—Accusep —ResPONDEST; 
Criminal Procedure Code (Act V of 1898), $ 285-— 
Joinder of charges—" Same transaction", meaning of 
—Possession of cocaine and opiitm, whether same 
transaction—Opium Act (I of 1878), s 9 (c)— 
Excise Act (XII of 1896), s. 43 (d)— Fine, consolidated, 
validity of. : | Qiii 
The real and substantial test for determining 
whether several offences are connected together so 
as to form the same transaction depends upon 
whether they are so related to one another in point 
of purpose or as cause and effect, or as principal and 
subsidiary acts, as to constitute one continuous 
action  [p. 995, col 1.) es 
Where accused was found in illegal possession o 
opium and cocaine for the purpose of carrying on the 
business of a vendor of contraband: : 
Held, that the possession of both the articles was 


part of the same transaction and that bhó -accused . 


could be tried jointly for both thexoffonces, 
[p. 995, col 1] j 


There is no justification in law for a "consolidated" 
fine for two offences. (p. 995, col’ 2 ] 4 


Review of the order of the Sab Divisional 
Magistrate, Prome, dated the 7th December 
191o, passed in Criminal Regular Trial 
No. 201 of 1v16.. ' ; I" 

ORDER.—The respondent was charged 
with, and convicted of, offences under section 9 
(c), Opium Act, and section 48 d , Excise Ast, 
by the Sub-Divisional Magistrate of Prome 
and sentenced to -pay what the Magistrate 
described as a consolidated fine of Rs, 100 
in .respect of both offences, 


e 
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The learned -Sessions Judge thinks that 
there was a misjoinder of charges, inas- 
much as possession of an artisle of B. 
certain , description eannot be régarded as 
formMhg' part of the same transaction with 
possession of an article of a different 
description, , 

But it appears to me that the accused 
kept. the opium and cocaine in his posses- 
sion for the purpose of carrying on the 
business of a vendor of contraband. There- 
fore he must be held to be in possession 
of the two articles in the course ofcarrying 
through the business of selling contraband. 
. - Chandavarkar, J., held in Emperor v. Sheruf- 

alli (1) that the real and substantial test for 
determining whether several offences are 
connested together so as to form the same 
transaction depends upon whether they are só 
related.to one another in point of purpose, 
or aa’ cause and effect, or as principal and 
subsidiary acts, as to constitute one continuous 
action. 

: Again, in us v. Datio Hanmani 
Shahapurkzr (2), Batty, J., says, “accord- 
ing to its etymological and dictionary 
meaning the word ‘transaction’ means 'oarry- 
ing through” and suggests not necessarily 
proximity^in time sf much as continuity of 
action and purpose"; < s 

. The purpose for which the-décused had the 
twa articles in his possession ‘was the same, 
that is, keeping a place where contraband 
could be obtained. I am, therefore, of opinion 
that the trial was not bad for“misjoinder of 
charges. ©aia 

Another question referred is whether the 
conviction under section 48 (d), Excise Aot, 
also offends against-the rule in section 403 of 
the Criminal Procedure Code, inasmuch as the 
accused had been convicted upon the same 
facts of the same offence before the Head 
Quarters , Magistrate. It is clear that the 
question must be answered in tHe affirmative. 
The conviction is, therefore, set-aside. Ido not 
think that under the peculiar circumstances 
ofthe case a re-trial is necessary. The convic- 
tion under the Opium Ast will stand and the 
accused is sentenced to a fine of Rs, 50 or in 
default 45 days’ rigorous imprisonment. - 

I do not understand - how the Sub-Divi- 
sional Magistrate after convicting the accused 


(1)27 B. 185;'4 Bom, L.R.880. 0 7 
(2) 30 B. 49; 7 Bom, L. R. 638; 2 Or, L, Y. 578, 
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under both the Eroi and Opium Aots in 
Spite of the conviction by the Head Quarters 
Magistrate came to award & consolidated 
fine, for which there is no justifeation in 
law. 

Ont of the consolidated fine of Rs. 100 
which has been paid, Rs. 50 will be retained 
in respect of the conviction under the Opium 
Aot and the remainder’ will be refunded 
to the accused, 

Order accordingly. 


ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No. 546 or 1917. 
July 28: 1917. 
Present; —Mr, Justice Walsh. 
SITAL— APPLICANT 
versus 
EMPEROR taroves GOBIND RAM ~. 


Opeosite Party. a 

Treasure Trove Act (VI of 1878), ss. 20, 21 —Abet- 
ment of offence under s. 20—Forbidding person not 
finder to give notice—Offence —Charge in doubtful case, 
‘formulation of. 

Forbidding a person, who is not the finder of w 
treasure and who has not been employed or instract- 
ed by the finder to give notice on his account, to 
give the notice required by seotion 4 of the Tr GA5UKO 
Trove Act is notan offence within the meaning of 
section 21 ofthe Act. [p 998, col. 1.] 

In à case where there is some doubt as to what the 
offence really is that an accused is supposed to 
have committed, the charge should bo clearly 
formulated. [p. 996, col. 2.] 


Criminal revisioneagainst the order of the 
Sessions Judge, Allahabad, dated the 8th 
June 1917. 

Mr. A. P. Dube, for the Applicant. . 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown, 


JUDGMENT .—This is a very ourious case. 
As the result of the heavy flood in the 
Ganges last year it appears "that vortain 
ancient coins, said to be about 150 years’ old, 
were found on the bank of the Ganges. The 
‘evidence as to ths cireumstanaes under 
which they originally, eame ta be found and 
vahence they had originally come is ex- 
tremely vague. I was inclined to think 
that they could not be described at all as 
treasure trove, which must be something of 
value hidden in the soil or in anything 
affixed thereto. But it does appear with 
regard to these partioular coins that therg 


af 
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was  olear evidence Ait they were treasure 
trove and I think the finding that they 
were treasure trove was right. Some of 
them ‘at any rate were dug up from 
the soil in the month of February under or 
near an old “kuti” or ab any rate adjacent 
to atemple and as many as fourteen were 
found at one spot and, therefore, the inference 
that they had been washed up by the 
river is negatived. The fast also that 
similar coins had originally been discovered 
in the previous September when the water 
of the Gangesreceded, tends to show that 
the discovery of the particular coins was 
not the result of the flood at all but the 
efforts , of industrious persons who went 
out in search of them, and, therefore, so far 
as the question of tzeasure trove is concern- 
ed I agree with the Court below. I also 
agree, though it is not necessary to decide this 
point, that a usufructuary mortgagee such 
as the applicant is of the area in question 
*is the owner within the meaning of the seç- 
tion. The question is whether the present 
applisant as such owner has committed an 
offence within the meaning of section 21. 
He has been convicted of abetting the 
finder in committing an offence by failing 
to give notice to the proper persons under 
section 27. There is no doubt from the 
evidencé that he discouraged everybody from 
either handing over the coins which they 
‘had in their possession or from doing their 
duty under the Act. But the only person 
whom he interfered with by forbidding 
to give notice was Ganga and he was not 
* the finder. The Sessions Judge finds that 
he abetted the chaukidar, but although he 
may have been guilty of some offunae under the 
general criminal law for interfering with 
the chaukidar in the performance of his 
duty, the chaukidar was not the finder and 
had not beep employed or instrusted by the 
finder to give notice on his- account; and, 
‘therefore, dissuadiog the ctaukidar whick 
the Sessions Judge has convieted bim of, 
does not come within section 21 or section 
:90. The result is thet there is no evidence 
of the offence of which the accused Mis 
been convicted, and the ‘conviction and 
sentence must be quashed. 


One has * often occasion a say, and I 
think it necessary to say agin, thuk it 
would be very much better, specially waera 
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there is some doubt as to what the offence 
really is that an acoused is supposed tp 
have committed, that the charge should 
be olearlye formulated. Tn say that a 
person has abetted under sectiod # an 
offence unter seation* 20 leaves it entirely 
at large what the form df abetment is, who the 
person may be whom he has abetted and 
what the offence is which the person, has 
committed whom he is supposed to have 
abatted. In this case thereisno statement 
until the case reached the Sessions Judge 
as to whom he was supposed to hava abetted 
and of what form the abetment was or 
of what offence the chautidar committed 
which the applicant abetted. 

Another: matter of the same kind, I notice, 
which a Trial Court should take care to 
avoid if possible, is asking each one of the 
accused in the memorandum of examination, 

"Did you find any treasure trove coins?” 
That question was put to nearly all the 
accused, In a case like this it is a perfect- 
ly idle question, because the person to whom 
the question is put does not krow’ what 
a treasure trove coin is and the question 
assumes that the coins which had been 
in fact found and dealt with’ are treasure 
trove. That question, as I have already - 
pointed out, depends entirely upon whether 
they were hidden in the soil and the person 
in whose possession they may happen to 
be has come across them as treasnre trove, 
fsolated coins picked up by a casual observer 
on the bank ofa river can hardly be des. 
cribed as treasure trove at all, 

Convictian quashed, 


——— saa 


PATNA HIGH COURT. 
SPECIAL BENCH 
, Civil Revisios No, 229 os 1916, 
March 6, 1917. 
Present: —Sir Edwarda Chamier, Kr., Chief 
Justice, Mr. Jassica Sharfaddin and 
Mr. Justice Chapman. 
Quasi ABU MOHAMMAD — APPLIGANT 
versus 
EMPEROR —Ovpostva Pigrr. 
Legal Practitionzrs Ast (XVIU of 873), s. 36 — 
Persia declured tout —Pracalus3 -Hvidince, vocorling 


of. $ 
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Where a Court has information £hab a osrtain: | 


person is a tout, it should call upon that person ‘to 
Show cause why: he should not be declared to be a 
tout and should in his presence take evidence 
showing that he isa tout. Where no gach evidence 
is talfen,%he person called npon to show cause cannot 
be declared to be a tout, . 

Application. for rewision of the order of the 
Sub-Divisional Officer, Monghyr. 

Mr. Mahomed Isahfaque, for the 
tionér, : 

JUDGMENT.—This is an application 
for revision .of an order passed by the 
Sub-Divisional Offieer of Monghyr, declaring 
that the applicant was a tout. 

From an examination of the record it 
appears that certain: enquiries were made 
and notices were issued to several persons, 
amongst whom was the applicant, requiring 
them to show cause why they should not 
be declared to be touts. No evidence 
seems to hava been recorded before the 
notices were issued, All the persons to 
whom notices were issued were given an 
opportunity of producing evidence. The 
applicant called one witness, who said that 
the applicant had been in his service for 
about thirty years. There is also a note in 
the order’ sheet that one Deokinandan said 
that the applicant had not worked for any 
lawyer, We can discover no evidence that 
the applicant is a tout. If the Magis- 
trate had information that the applicant was 
a tout, he should have called upon him to 
show cause why he should not be declared 
to be a tout and should in his presence 
have taken evidence showing that he was 
a tout. In the present case no evidence 
seems to have ‘been taken. We must set 
aside the order. The order is accordingly 
set aside. 


Peti- 


Order set aside, 


itia vasis, 
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ALLAHABAD/HIGH COURT. 
Oxtuinat Ravision No, 700 or 1917. 
September 25, 19.7. ; 
Present: —Justice Sir P. C? Banerji, Kr. 
SHEOBANS SINGH aNDOTaERRS— 
d APPLICANTS 
versus 

EMPEROR —Oerostre Party. 

Penal Code (Act XLV of 1860), ss 147, 325—Con- 
viction under both sections —Áppeal — Judge | disbeltev- 
ing whole of evidence, whether can convict under one 
section, 

Accused were convicted by a Magistrate under 
sections 147 and 325 of the Penal Code. On appeal 
the Sessions Judge, disbelieving the whole of the 
prosecution evidence, set aside the convfttion under 
section 147 bat confirmed the conviction under 
section 325: 

Held, that ou the view taken by the ‘Sessions 
Judge of the evidence the conviction ander section 
325 was illegal. [p. 998, col. 1.] 


Criminal revision from an order of tha 
Sessions Judge, Mainpuri 


Mr. Satya Chanira Mukerji, for the Ap- 


- plicants. 


Mr. R. Maleomson (Assistant Government 
Advocate), for the Crown. 


JUDGMENT. —The applicants along with 
several others were convicted by a Magis- 
trate under sections 147 and 325 of the 
Indian Penal Code. Oo appeal the learned 
Sessions Judge .set aside the conviction 
under section 147 and in the case of the 
applicants confirmed the conviction under 
section 325. The learned Judge in the 
coarse of his judgment says, "there is no 
evidence worthy of,credit on either side.” 
Further down he repeats that “there is 
no reliable evidence that there was a riot." 
He thus discards the whole of the evi- 
dence addueed on behalf of the prasecn- 
tion and yet he holds the applicants to be 
guilty of having caused grievous hurt to 
Ajudhi. No doubt Ajudhi received serious 
injuries and so did the applicants, but from 
the fact of there being injupies on the 
person of Ajudhi it did not fcllow that 
those injuries were inflicted by the three 
applicants. As the learned Judge digbelieves 
the whole of the evidence for the prosecu- 
ti8n and he does not say that he believes 
any portion of it, the appellants could not 
be convicted in the absence of any evi- 
dence. It is probable that thty attacked 
Ajudhi and infi‘cted wounds on him, but 
the accased could not be sonvioted merely 
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because there is stroMg suspicion that they 
did inflict those injuries. It would be 
unsafe to convict them on evidence which, 


according to tbe" learned Judge himself, is 


wholly unworthy of credit. I, therefore, 
allow the application and setting aside the 
conviction of the applicants and the sen- 
tence passed on them, acquit them of the 
offance of which they have been convicted. 
The bajl furnished by them is discharged. 
Application allowed, 





MADRAS HIGH COURT. 
. CORIMINAL Revision Case No. 125 or 1917. 
^ (Ormar Revision Petition No. 100 
or 1917.) 
August 30, 1917. 
E Present; —Mr. Justice Spencer. 
Jn re MALLALA OBIAH or owk-— 


- . AQQUSED — PETITIONER., i 
L Penal Code (Act XLV of 1860), ss. 211, 182— False 
charge, requisites of —Absence of definite accusation 
Suspicion, expression of, effect of—‘Criminal proceed- 
ings, meaning of Statement to Police Officer during 
tnuestigation—Criminal Procedure Code (Act V of 
1898), s. 162. ` 
4 Jo constitute an offence under section 182 of the 
Penal Code, itis only necessary that the informa- 
tion given by an &consed to a public servant should 
be false to his knowledge, whereas to constitute an 
offence under section 211 of the Code it is necessary 
thab the accused should institute or cause to be 
, instituted some criminal proceedings against another 
* person or should falsely charge him “with having 
committed an offence. [p. 999, col 1.) 
- The expression of a suspicion that a person may 
have committed an offence does not amount to the 
institution of a criminal charge against him, where 
the Police are only left to aot upon the suspicion 
) and follow up the clue, ag they might or might not 
think fit. [p. 999, col. 2.] 

Under section 211 of the Code there must be a 
flefinite accusation before a person can be said to 
have either charged or instituted criminal proceed- 
ings'against another. [p. 999, col. 2; p. 1000, col. 1.] 
' Sessions Judge, Tinnerelly Division v. Sivan Chetty, 
1 Ind Cag. 187; 32 M. 268; 5 M, L, T. 269; 9 Cr. L.J. 
170 distinguished. 

By ‘criminal proceedings’ in seotion 211 of 
Code is meant criminel proceedings intended to 
taken in Court. [p 999, col, 2.1 

“ Where, in an original complaint presented to a 
Police Office} there is no definite accusation 
against a person it cannot, in order to bring the 

` ease under section 211 of the Code, be supplemented 
by a supplementary statement containing specific 
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averments made to a Sub:Inspeotor in the course of 
an investigation. [p. 1000, cols. 1 & 2.]! . 

Emperor v. Jannalagadda Venkatrayudat, 28 N. 
566; 3 Cr. L, J. 108, distinguished. - 


Petitions under sections 435 and .489 of 


the Code of Criminal Procedure; 4595, 
praying the; High . Court ‘to revise the 
judgment of the ‘Court of Session, 


Kurnool Division, in ‘Criminal Appeal No. 
11 of 1917, preferred against the judgment 
of the Court of the Deputy Magistrate lst 
Class of Koilkuntla, in Calendar Case No, 19 


‘of 1916. 


Messrs. R. Hiatal. 
Bona, for the Petitioner. 


` The Public Prosecutor; for the Crown 


ORDER, —The petitioner has been con- 
vioted by a Ist Class Magistrate of an 
offence under section 211 of the Indian 
Penal Code and the conviction has been 
confirmed on appeal by the Sessions Judge. 

On October 30th, 1915, he gave certain 
information to the Village Magistrate of 
Owk, the substance of which may be 
gathered from the Village Magistrate’s 
report, which runs thus:— 


and R. 


“This moming at about 9 o ófelocke ‘Malyala 
Obanna of this village came to me and 
reported as follows:— 


‘On 29th October 1915 I obtained a sale 
of two numbers from Sale Pedda Hamudu of 
this village for Rs. 384, got a register- 
ed salo-deed executed and had it registered. 
The aforesaid person got the document 
from the Snub-Registrar and brought it to 
my house on the same day at 5, o'clock 
in the evening and delivered it to me. At 
the time I hadsome urgent business and, 
as the previous document connected with 
this was in the pocket of the coat hung 
upon a peg, I appended this document to 
it and placed both the documents there in 


: the presence of the said person and went 


out to the fields. By oversight I did not 
take any notice of them yesterday. When 
I looked for them to-day, both the said 
documents were missing. I at once asked 
my father, "the documents are missing. 
Did you take them out?” He said, "I 
did not take them ont. None except the 
aforesaid person came here.. He had come 
here twice for your sake”.” He said that 
consequently he had suspicion against him, 
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I have, therefore, reported the matter as it 
is. Please consider. " : i 
-° It has ‘been fonnd .on the evidence by 
the Courts ‘below, which are jndges of 
facts that the petitioner very ‘well krew 
that he documents ,(a sale-deed and a 
mortgage-deed) weree with Sale Ramudu, 
as they had been handed to him at the 
Sub-Registrar’s office, and that they had 
not been stolen from petitioner’s coat pocket. 
l- The -Sessions Judge was of opinion that 
the accused’s statement that Sale Ramudu 
brought the sale-deed to his house and 
that he put both the sale-deed and the 
mortgage-deed in the pocket of his coat 
in. Ramudu's presence and that he found 
that these documentstwere missing on the 
following day, was such a wilful false 
statement of facts as he knew would be 
likely to cause the Police to use their 
lawful power to the annoyance of Ramudu, 
seeing that it was coupled with an expres- 
sion of suspicion against that individual. 
The Judge, therefore, held that this com- 
plaint to the Village Magistrate amounted 
to an offence under section 1&2 of the 
Indian Penal Code. In this he was prob- 
ably right, but that is not the offence for 
which the petitioner rhas been tried and 
convicted, 

For an offence under section 182 of the 
Indian Penal Code, it is only necessary 
that the information given by the accused 
to a publie servant should be false to his 
knowledge, whereas to constitute an offence 
under section 211 of the Indian Penal 
‘Code it is necessary that the accused should 
institute or cause to be instituted some 
‘criminal proceedings against another person 
‘or should falsely charge him with having 
committed an offence. 


' "The Judge recognised the fact that in 
the complaint to the Village Magistrate, 
there was no direct accusation against 
Ramudu, but he considered that the accus- 
ed caused the institution of criminal pro- 
seeding by the Police against Ramudu, and 
that by his conduct, especially in telling 
the Sub-Inspector at his subsequent in- 
vestigation that the deeds would be found 
if Ramudu's house were searched, he may 
be said constructively to have falsely charged 
Ramudu with the offence of theft in a 
building. 
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Now it has been, yell established by the 
Fall Bench in Sessions Judge, Tinnevel- 
ly Division v. Sivan Ohetty (1) that a false 
complaint of a definite offegce, if made to 
a Village Magistrate who is bound by law 
to report the information or complaint to 
the authorities empowered to investigate it, 
will amount to the making of a false 
charge within the meaning of section 211 
of the Indian Penal Code. 

But the facts of that case differed from 
the present case, in that there the accused 
charged the persons named in his com- 
plaint with a definite offence, namely, 
dacoity, whereas here there is no'allegation 
in the Village Magistrate’s report of the 
information given by the accused that 
any specific offence had been committed. 
This case more nearly resembles that of 
Sawminatha Thevan v. Emperor (2), in which 
Sundara Aiyar, J., held that the expression 
of a suspicion did not amount to the in- 
stitution of a criminal charge. The Police 
were left to act upon the suspicion and’ 
follow up the clue, as they migkt or 
might not think fit. In consequence of 
the petitioner's information no criminal 
proceedings were in fact instituted or 
caused to be instituted against Ramudn, 
if by criminal proceedings we understand 
eriminal proceedirgs in Court to be intended. 
"The Allahabad High Court in Queen. Empress 
v Bisheshar 3) and Ishri v. Muhammad Hadi 
(4) put this construction on the phrase, and 
have supported their view by contrasting 
the heading of Pat V of the Criminal 
Procedure Code “Information to the Police 
and their powers fo investigate" with the ° 
heading of Part VI “Proceedings in pro- 
secutions" a and the heading of Chapter 
XV (B) “Conditions requisito: for initiation 
of proceedings". 

The Calcutta High Court TE in Karim 
Buksh v. Queen- Empress (5) held dhat a man 
who made a false charge to the Police of a 
cognizable offence also instituted criminal pro- 


(1) 1 Ind. Cas, 187; 82 M. 258; 6 M. L. T. 569; 9 Cr. 
LO. 170 
(2) 14 Ind. Cas. 767; (1912)-M. W. N. 1125;18 Cr. 


L. J. 303. 

(2) 18 A. 124; A. W.N. (1894) 10; 8 Ind, Dec. 
(x. s.) 80. 

(4) 24 A. 368 at "p. 369; A. W. N. (1902), 96. 

(5) 17 Q. 574; 8 Ind. Dec. (x. s.) 922. 
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ceedings even though tye case never came into 
Court, and there are some remarks in the 
judgment of Sessions Judge, Pinnevelly Division 
v. Sivan Chetty $L) which indicate that two at 
least of the Judges of this Court who 
heard the reference were inclined to take 
the same view of what are criminal pro- 
ceedings as the Caleutta High Court took. 
But while generally of opinion that the term 
“falsely instituting criminal proceedings" 
is not quite synonymous and co-extensive 
with the term “falsely charging", all the 
Courts seem to be unanimous in thinking 
that there ‘must be some definite accusation 


before a person can ha said to have 
either charged or instituted criminal proa- 
ceedings. Here there is rone. Nor were 


any proceedings taken against Sale Ramudu 
in. consequence of the information given to 
the Village Magistrate. The Snb-Inspestor 
of Police, who received the report, made 
local investigation, referred the case as 
„false, and there the matter dropped. No 
search was made of Hamudu' house, as 
he produced the documents as soon as 
the Polica asked him for them. Mr. Mayne 
in his comments on this section appropri- 
ately notices the difference between a 
falsa charge which ends in a mere local 
inquiry without causing any particular 
injury or annoyance, and» the institution 
` *of; oriminal proceedings with all their 
attendant annoyance, disgrace and expense, 
coupled with the risk of being convicted on a 
palsecharge. 


I think the petiticher’s acts did not 
amount to the making of a false charge 
or to falsely instituting criminal proceedings, 
As to his conduct independent of his state- 
ment to the Village Magistrate, by which 
the Judge has sought to supplement his 
statement, I consider that the statement 
taken from the petitioner in the course 
of the Sub "Inspeetor's investigation was a 
statement fatling under section 162 of the 
Code of Criminal Procedure, as is evident 
from the fact that the Sub.Inspector ad- 


mittedly’ did not enter it in the first 
information report. This being so, tbe 
accused should not have been asked tn 
sign it and it should not have been 


used as evidence against him at the trial. 
The Sessions Judge has ‘verlonked the 
fact that the decision in Emperor v. Jonnala- 
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Venkatrayudu (6), on which he 
relies, was connected with an offence, under 
section 182 of the Indian Penal Code 
(giving false information to a publie servant) 
and that “the learned Judges held,thgt the 
information given to.the Village Magistrate in 
that case was. sufficient of itself to justify a 
charge for that offence. : 
For the reasons given above the con- 

vietion in the present case for an offence ` 
under seetion 211 of the Indian. Penal 
Code is not sustainable and [ set it aside. 
The petitioner must be released from his 
security bond and the fine, if paid, refunded. 

Petition allowed; 

Qonvzclión set aside. 
M.C.P. ' 


(6). 28 M. 565; 3 Cr. L. J. 108. 


ALLAHABAD HIGH COURT. 
CRIMINAL Rarsrence No, 709 or 1917, 
September 22, 1917. 

Present; —Justice Sir P. C. Banerji, Kr. 
EMPEROR —PhRosgGUTOR 
versus 
‘BABU PRASAD AND ANOTHER— 
ACCUSED —Opeosite PARTIES. 

Criminal Procedure Code (Act V of 1898), ss. 470, 
478—Enquiry under s. 478— Procedure— Evidence, 
recording of, necessity of. 

A Civil Court making an enquiry under section 
478 of the Criminal Procedure Code should proceed 
in the same way as a Mngistrate would do in 
enquiring iaro a case before commitment, i e., it 
should take the evidence of the witnesses for the 
prosecution in presence of the accused and then 
examine the latter, and having done this should 
frame the charge sheet and after explaining the 
same fo the accused should record the onder of 
commitment. [p. 1001, col. 2.] 

A Mansif came to the conclusion that a receipt 
filed before him was forged. He accordingly took 
action under section 475 of the Criminal Procedure 
Code and after giving notice to the accused and 
receiving their written statements decided to commit 
the accused under section 478 of the Code. On tha 
date fixed for enquiry under that section the Munsif 
framed oharge sheets and after recording ve 
brief statements of tke acousad committed them 
for trial; 
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Held, that the procedure adopted by the Munsif 
was irregular and illegal. (p. 100}, col. 2.] 
Criminal reference made by the Sessions 
Judge, Moradabad. 

FACTS of the case appear from the follow- 
ing\Referring Order by the Sessions Judge :— 
In this case two persons have been 
committed to this *Court by Pandit Rup 
Kishan Agha, Munsif of Chandausi. One 
is Babu Prasad, who is charged with 
offences under sections 196, and 471, 467 of 
the Indian Penal Code, while the other 
is Chander Sen, who is charged with an 
offence under section 467 of the Indian 
Penal Code. The Munsif seems to have 
acted under section 478 of the Criminal 
Procedure Code, but he has not followed 
the proper procedure as laid down in that 
section. 

It appears that Babu Prasad, who was 
the defendantin a Small Cause Court suit, 
pleaded satisfaction and filed a receipt in 
support of the alleged satisfaction. In order 
to prove his plea he himself gave evidence and 
examined Chander Sen, the scribe of the re- 
ceipt. The Muusif came to the conclusion 
that the receipt was forged. He accordingly 
took action under section 476 of the Criminal 
Procedure Code and on the 31st. May 1917 
passed an order to that effect and fixed 
18th June for enquiry. Babu Pra:ad, who 
was apparently present, was informed of 
this order and notice was issued to Chander 
Ser calling upon him to show cause why 
he should not be committed. 

On the 18th June Babu Prasad filed a 
written statement bnt Chander Sen was 

' absent. A fresh notice was ordered to be 
issued to him for 2rd July, after state- 
ments of one Baldeo Sarup, M»khtar and 
Bubu Prasad (both on oath) had been 
recorded. On the 4rd July, Chandar Sen 
filed a written statement. Some copies 
were put in on behalf of Ram Kishan 
Das (plaintiff) and the enquiry was ad- 
journed to l4th July. On the 14th July 
same records were perused aud the enqniry 
was adjourned to 17th July. On the 17th 
July the Munsif decided to commit the 
accused ‘under sestion 478 of the Criminal 
Procedure Code 
ton Magistrate under section 47^ of the 
Criminal Procedure Code, and fixed 23rd 
July for enquiry. 

Qn 28rd July. charge sheets were framed 
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ments of the accused 
the accused were com- 
mitted for trial. The record was sent to 
this Court direct, but as it should have 
been sent to the District® Magistrate under 
section 479 of the Criminal Procedure Code 
it was returned. 

The District Magistrate has now sent 
the record together with the calendar to  thiá 
Court. 

The calendar contains the names of five 
witnesses for the prosecution, but not one 
of them was examined by the Munsif in 
presence of the accused persons. Only 
one Baldeo Sarup was examined when 
Babu Prasad was examined on the lèth 
June. In my opinion the commitment ig 
bad, inasmuch as no proper enquiry was 
held by the Muusif under secticn: 473 of 
the Criminal Procedure Code. Clause (2) 
of this section lays down that the "pro. 
ceedings in such enquiry shall be conducted 
as nearly as may be in accordance 
with the provisions of Chapter XVIII.” 
By this I understand that the Munsif 
should have proceeded in the same way as 
a Magistrate wonld have done in enquiring 
into a case before commitment, 1. e., he 
should have taken the evidence of the 
witnesses for the prosecution in presence of 
the accused persons and then examined the 
accused, and having done this be should have 
framed the charge sheet and after explain. 
ing the same to the accused persons, should 
have recorded the order of commitment. 
I am, therefore, of opinion that the commit- 
ment is bad in Paw and should be quashed. 
I, therefore, order the record to be submét- 
ted to the Howourable High Court with 
the recommendation that the commitment 
be quashed aud the case be sent back for the 
necessary enquiry to the Miunsif or tothe 
District Magistrate, preferable to the 
latter. 

Mr. R. K. Malaviya, for thé Opposite Party 


JUDGMENT.—The facts of this case are 
seb forth in the referring order of the 
learned Sessions Judgé and itis,unnecessary 
to repeat them, “It is clear that the pro- 
cedure adopted by the Munsif in committing 
the case to the Court of Session was irregular 
and illegal, Iagree with the view of the 
learned Sessions Judge and quash the come 
mitment, I direst that the record be sent 


and very brief stat 
were recorded and 
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to the District Magi rate with the request 
that he himself or by ac mpetent Subordinate 
Magistrate do hold an enquiry into the matter 
and commit the case to the Court of Session, 
3f necessary. The ease should be deemed to 
fave been committed to the Criminal Court 
under section 476 of the Code of Criminal 


Procedure. 
Order accordingly. 


r . 

' LOWER BURMA CHIEF COURT. 

t CRIMINAL APPEAL No. 1003 or 1916. 

» ' December 2,1916. — 

—Sir Charles Fox, Kt., Chief Judge, 
and Mr, Justice Ormond. 

‘ PAN GANG—Acoussp 

* versus 

y EMPEROR—Opposits Parry. 

' evidence Act (I of 1872), ss. 25, 27, 114, itl. (b), 138 

Confession, whatis—Inculpatory statement, admissibi- 
lity of—Accomplice, evidence of, value of. : 

" The word ‘confession’ in section 26 of the Evi- 

Wonge Act is not confined to actual admissions of 

^ ill but includes inculpatory - statements from 

Which inferences of guilt can reasonably be drawn 

or which suggest the WW of a person making the 

f | p. 1008, col. 1. . 

Up E Ecl 27 of the Evidence Act, it 

4s only when something is discovered in consequence 
f information received from a person accused of 

a offence that so much of the information as 

perta distinctly to the thing discovered may be 


Ar . 1008, col. 1.] 
ee Po accused of murder offered to show 


i the place 
lice the scene of the murder and 
aie poa dise s things were hidden, but both 
‘these places had already been disclosed by an 
( Bes 
TU a the conduct of the accused in this 
aespect was inadmissible in evidence against him. [p. 
1003, col. 2.) 
. A conviction on thi 
‘sg not justified unless i 


eU DGMEN T.—Maung Waik was murder- 
ed by his head“ being out off in the jungle, 
when on his way back from a village in 
which he had borrowed Rs 30. This ud 
‘ag. well as ‘some artioles of small value whic 

.Maung Waik had with him were taken away 


Zas was his decapitated head, but his MU 


"id iacket were left on the body. 
um Nds found, four days after he had left 
"his village, the position of the limbs and 
of the clothes pointed to the corpse having 


! Present: 


the evidence of an accomplice 
b is corroborated. [p. 1003, 
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been dragged to the spot by the legs, On 
a path about thirty feet from the spot was 
what appeared to be blood stains, and some? 
peelings of bamboo. One Bwin who waa 
tried with the appellant was suspected p by 
the village headman (nd was questioned. 
In the Courts he said he was ill-treated, but 
there is no ground for coming to the 
conclusion that he was treated improperly. 
He said that he had seen the appellant ‘out 
Maung Waik with a dah, and that he sould 


point out where the things Maung Waik , 


had with him were. He took the Police 
and villagers to a place in some thick bush 
jungle where were found an umbrella, a 
Shan bag and a towel which. Maung Waik 
had had with him. He then took them tothe 
scene of the murder and to thespot to which 
the corpse had been dragged, then to a hol. 
low tree in whioh he said the head had been 
put, then to a place two miles or more away 
where he said that he and the appellant 
had eut bamboos, then to a field of the ap- 
-Pellant’s in which Maung Waik's spectacles 
and pawa had been hidden in an out-heap, 
and finally to a stream in whioh he said 
the dead man’s dak had been thrown. 


What On Bwin had said was told to the 
appellant. Hesaid nothing at first bnt after 
an. hour or so he said that it was On Bwin 
and not he. who had cut down, Maung 
Waik, and he offered to show the places 
in wbich Maung,Waik’s property had been 
hidden. Oa the following day he pointed 
out ta the Police Officer and headman the 
same places as On Bwin had done: he 
could not have done so from any descrip- 
tion given by On Bwinor by any one else 
of where these places were. If the evidence 
as to this is true, there can be no doubt that 
both men knew that Maung Waik’s head had 
been cut off and that most of the property 
he had with him had been taken and 
hidden. 

For them to have come by the knowledge 
it is highly probable that both were present 
at the time of the murder, and that they re- 
‘mained together afterwards, going to places 

.. Widely apart in the course of the hiding of 
the different things. They were seen 
together in the locality by some of the 
witnesses and the appellant does not dispute 
that he mêta number or people on tne day 
of the. murder, but.he denies that he asked 


` 
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the witness: Maung Lon not to disclose that 
he-had seen him. 

* The appellant denied that hé had pointed 
out any places to, the Police Officer and 
headmayp. The learned Sessions Judge con- 
sideréd that the evidence was scarcely 
Suffici&nt to prove thgt the two accused 
eonjointly committed the crime, and he 
acquitted On Bwin. He convictedthe ap- 
pellant on the evidence of his conduct after 
the crime in asking Maung Lon not to disclose 
having methim on the day of the murder 
and -in. his having pointed out the places at 
which -the various articles had been found 
when pointed out by On Bwin. The evidence 
as to. the appellant having. pointed out 
these places was, and is objected to as 
inadmissible. The learned Sessions Judge 
considered that the evidence was admissible 
under section 8 of.the Evidence Act. What, 


however, is the real effest of this particular ^ 


sondust on the part of the accused? It 
cannot be disconnested from the statements 
he must have made to the Police Officer 
when he pointed out the places, and these 
must necessarily have been in the nature 
of incriminating statements, although he had 
said that it was On Bwin who had killed 
Maung Waik. The word “confession” in 
section 25 of the Evidence Ast is not 
confined to actual admissions of guilt, but 
includes inculpatory statements from which 
inferences of guilt can reasonably be drawn 
or which suggest the guilt of a person 
making the statement, 

If the appellant had said to the Police 
Officer, “I killed Maung Waik and I will 
show you where I hid various things I took 
from him”, neither this statemert nor any 
conduct of the acsonsed in pointing out 
places to the Police Officer would have been 
admissible agains& the appellant, because 
under section 27 of the Evidence Act it is 
only when something is discovered in conse- 
quence of information received’ from a person 
'aesused of an offence that so much of the 
information as relates distinctly ta the thing 


discovered may be proved—cf. Gaung Gy 


v. King-Emperor (1). In the present case the 
things wera not discovered on information e 
received from the apppellant but on 
information received from On Bwin. 


(1) 4 L. B. R. 244; 8 Cr. L. J. 62; 14 Bur. 


eU: 
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If then the appellants conduetin pointing 
out the same places*MÉ On Bwin had pointed 
out could not be proved against him even 
if he had confessed, much less is evidence 
as to his conduct admissible against him 


when he did not confess in the absolute 
sense of the word. 
Apart from the evidence of what the 


appellant said and did after the crime, 
there is no evidence justifying his convic- 
tion. On Bwin’s statement to the headman 
and Police Officer cannot be used against 
the appellant. Even if he had accepted a 
pardon and had said on oath that he had seen 
the appellant cut Maung Waikis head off, 
he was manifestly an accomplice in the 
crime anda conviction on his evidence would 
not have been justified unless it Was cor- 
roborated. 

There can be no moral doubt that both the 
accused were concerned inthe murder, but 
owing to the rules of evidence which have to 
be obeyed, the crime has not been proved 
against the appellant. 

The conviction and sentence are set aside 
and the appellant is acquitted. 

OrMOND, J.—I concur. 

Conviction set aside. 


ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 445 or 1917. 
June 19, 1917. 
Present:—Mr. Justice Tudball and 
Mr. Justico Ryves. 

EMPEROR— APPELLANT « 
VETSUS . 
KHUSHI RAM AND ANOTHER— 
Acccs«b— REsPONDENTS. 

Penal Code (Act-XLV of 1860), ss 899, 402— Dacoity, 
making preparation to eommit— Assembling for purpose 
* of committing dacoity. 

Some membersof a gang of robbers agreed to 
meet at a certain rendezvous taking with them what 
arms they had and in pursuance of that agreement 
EK. and L. arrived unarmed together with others at 
that rendezvous, where they were arrested; 
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Held, (1). that there jas ‘clear -amd distinct evi- 
dence against K. and L. Ñ preparation for the com- 
mission of dacoity: [p. 1005, col. 1.] 

(2) that even if they could not be convicted under 
section 399 of the Penal Code, tho offence under 
section 402 of the Cbde was proved against them. [p. 
1005, col. 1.] 


Criminal appeal by the Local Govern- 
ment from. an order of acqnittal passed by 
the Sessions Judge, Mainpuri, dated the 
llth of April 1917. 


Mr. W. Wallach (Government Advocate), 
for the Crown. 


JUDGMENT.—This is an uppeal on behalf 
of the Local Government against an order 
of acquittal passed by the learned Sessions 
Judge of Mainpuri in raspect to two accused, 
Khushi Ram and Lakhpat. These persons 
were charged in the alternative with 
offences under section 399 or 402 of the 
Indian Penal Code. The fasts in respect. 
of which the’ Judge and the Assessors 
were unanimous are as follows :—T wo Sub- 
Inspeetors with some assistants were pro- 
eeeding down a road after visiting the 
village of Nagla Bhura on November Ist in 


the Police Circle of Kurra. They came 
along the canal bank to the Takhrao 
Bridge. The time was between § and 9 


P.X. They came upon three men. One 
was mounted and two were on foot, and 
tried to run away when challenged. The 
mounted man was seized upon the spot. 
The other two ran away,’ but being pur. 
sued, one of them was caught. He was 
the man Narain, who has been tried with 
Khusi Ram and Lakbpgt and has been 
found guilty and convicted. On the per- 
Son of Narain were found four pistols, 
four powder flasks and some shots and 
bullets, The mounted man was the ap- 
prover Thulli, who was subsequently par- 
doned and has given evidence in this and 
other oases. On his pony, ingeniously con- 
sealed under & durri, were a short carbine 
and a gun in two pieces. [n his pocket 
was found a bundle of valuable gold and 
silver ornaments, the proseads of certain 
dacoities. The fire arms were nearly all 
loaded. Thulli on being questioned ap- 
parently saw that the game was entirely® 
up, 88 he bad ‘beeh caught in possession 
of fre arms and property taken in dacoi- 
ties. He gawo the information at once 
that he and his companions 
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man he names as being one Anto) were ` 
on their way to a rendezvous when they 
intended to commit +a dacoity in the vib 
lage of Sarb. He informed the Polise of the. 
rendezvous which had been selected. gThe 
Police Officers collected some people from 
the neighbouring villgges and with Thalli 
and Narain proceeded to the rendezvous. 
The people with the Police were so distributed. 
as to make it possible to arrest any of 
the other dacoities, should they come up. 
Thulli on the order of the Sub-Inspeetor 
called out into the darkness certain names 
which apparently would be recognised by 
his fellow dacoits. A reply came back from 
the darkness. Thullireplied and thereupon 
five persons approached ; three were in 
front and two were further behind. The 
Police made a dash upon them and secured. 
three of them. Of these three Khushi Ram 
and Lkhpat were two and Kalka, is the 
third. Lakhpat was dressed in Khaki and 
calmly stated that he was a Policeman. 
Kalka, who has been convicted, was found 
in possession of two ramrods which, accord- 
ing to the evidence of Thulli, had been 
made to fit two of the pistols which were 
found in Naraings possession, and were 
without ramrods, The evidence of Thulli, 
if aseepted, clearly shows that these per- 
sons were collected together at the rendez- 
yous taking with them what arms they 
could find, with the intention of commit- 
ting & dacoity at village Sarb. The learned 
Judge has found Narain and Kalka guilty 
under sections 392 of the Indian Penal Code, 
holding that they had made preparation 
for committing a dacoity. In respect of 
Lakhpat and Khushi Ram he has acqaitted 
them on the following grounds. He says: 
"fakhpat and Khushi Ram cannot be 
said to be guilty under section 399 of 
the Indian Penal Code, for going to a 
rendezvous at nightunarmed is not enough 
to constitute the offence of preparation of 
a daeoity. They oan only be  eonvicted 
under section 402 of the Indian Penal Code 
if they were party cf a body of five or 
more persons. Now the witnerses say that 
five men came up when Thulli called; two 
of them, bowever, did not come near, and 
one witness is not sure whether there 
were five or only four. Clearly it cannot 


(the third «be held that the three men captured were 
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‘in company with Thulli and Narain, for 
these were in Police custody and had no 
longer any intention of committing dacoity. 
Lakhpat and Khushi Ram can only be 
convidted if they had two comrades besides 
-Kalka. This is I think doubtful. More- 
over, where were tlfe rest of the gang? 
These men go out in large numbers, not 
less than thirty. The arrest and search of 
Thulli had delayed them, so that they 
were already late, and it is more than 
likely that part of the gang, if it assembled, 
had already dispersed, and there would 
have been no dacoity at all that night at 
Sarb or elsewhere. This being so, Lam 
‘not prepared to convict Lakhpat or Khushi 
Ram.” It is against this acquittal that 
the Local Government has appealed. 

The Judge and the Assessors agreed in 
accepting the evidence for the prosecution as 
.being true and worthy of belief. There 
was practically no defence whatsoever and 
certainly the defence evidence carries no 
‘weight at all. We cannot agree with the 
learned Sessions Judge that the facts which 
he has found do not constitute the offense 
of preparation for committing a dacoity. 
.It is clear that the members of the gang 
had fixed upon a rendezvous; had agreed 
to meet at that rendezvous taking with 
them what drms they had; that in pursu- 
ance of that agreement Khushi Ram and 
Lakhpat together with others had arrived 
at the rendezvous and that Thulli and 
Narain.were on their way to that same 
rendezvous when they were arrested by 
the Police. In our opinion it is, therefore, 
clear and distinct evidence of preparation 
for the commission of dacoity. Even if the 
' Judge did not convict under section 399, 
it is clear that the offence under section 
402 is proved up to the hilt. The evi- 
dence of the witnesses, who have been 
believed, is to the effect that there were 
at least five men at the rendezvous, three 
of whom were arrested. Even the one 
witness mentioned by the learned Sessions 
- Judge says that “four or five men came 
from the direction of Kurra and when 


‘they came three were caught and two 
escaped. There were five of them.” All 
the other witnesses distinctly say that 


‘there were five or six of them. In our 
| opinion there,is not the slightest doubt 
4 T ^ 
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“says that?it «was for him fo 
Jin selling the tins to Gaya Prasad ho did 
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whatsoever on the evigĝnee that the accused 
could have been coWicted under section 
402 as wellas section 399. We, therefore, 
conviot Khushi Ram and ,Lakhpat of an 
offence under section 399 of the Indian Penal 
Code, and we sentence them to sever years’ 
rigorous imprisonment each. 
Appeal accepted. 


ALLAHABAD HIGH COURT. 
Criminat Revision No. 562 or 1917, 
August 16, 1917. 

.Present:— Justice Sir P. C. Banerji, Kr. 
KHAIRATI—Appuicans 
versus 
EMP EROR—Obpposits Parry. 

Penal Code (Act XLV of 1860), s. 420—Cheating — 
Burden of proof. 

In a case under section*420 of the Penal Code it 
is for the prosecution to show that the accused 
deceived the complainant by making a false and 
dishonest representation, and not for the accused to 
prove that he did not act dishonestly. [p. 1006, col. 1.] 

Criminal revision from an order of the 
Sessions Judge, Benares. 

Mr. Satya Chandra Mukerji, for the Appli- 
cant. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—The applicant  Khairati 
sold four tins to the complainant Gaya 
Prasad, which ‘he said contained German 
dye. One of the tins was opened and was 
found at the time of the sale to ecntain 
genuine dye. Subsequently to his purchase 
Gaya Prasad opened another tin and found 
that it contained aum. He bored holes in 
the other two tins and those tins also were 
found tocontain alum. Khairati was pro- 
secuted and was convicted under section 
420 of the Indian Penal Code. Khairati’s 
defence was that he had purchased the 
tins at Amritsar in the condition in which 
he sold them and that he was not aware 
that three of tbe tins did? note contain 
German dye. He adduced evidence to prove 


‘that he purchased four tins at Amritsar. 


Of course the witness could not identify 
the particular tins but” he did prove that 
four tins which were alleged to contain 
dye had been sold to,Khairati. It is prob- 
able that  Khairati himself was the victim 


of a fraud. The learned Sessions Judge 
prove that 
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not act dishonesily.à [ cannot agree with 
this view. It was for the prosecution to show 
that Khairati had deceived Gaya Prasad by 
making a false and dishonest representa- 
tion. Upon a consideration of all the cir- 
cumstances it is impossible tn say that there 
was no reasonable doubt as to the guilt of 
the accused. He was, therefore, entitled to 
the benefit of that doubt. I allow the 
application, set aside the  donvietion and 


sentence and direct that Khairati be at 
once released. The fine, if paid, will be 
refunded. 


‘Application .allowed; Conviction quashed, 


ALLAHABAD HIGH COURT. 
CaiminaL Revision No. 626 or 1917. 
September. 22, 1917 i 
Presenti—Justice Sir P, C. Banerji, KT. 
BHIKAM SINGH. ANp.oTHERS— 
APPLICANTS 
versus 
` RMPEROR THROUGH GOBIND RAM— ] 
Opposite Party. 

Penal Code (Act XLV. of 1860), s. TT e 
trespass ~Execution—Decree-holder attaching property 
of judgment-debtor i in third per: rson's house—Offerice. 

yA, deoree-holidef:tobk out process for execution of 
the -deciee and attached certain.chttle belonging tb 
the judgment-debtor in the house of a third 
person: 

"Held, that the decree- holder was not guilty of any 
offence. ‘ 

Criminal revision from an order of the 
District Magistrate, Agr. 

e Mr. = M. Banerji, for the Applicants. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 

Mr. Satya Ohandra Mukerji, for the Opposite 
Party. 

JUDGMENT.—The applicants have been 
convicted under sections 323. and 448 of 
the Irtdian ° Penal Code. So far as the 
conviction untler section 323 is soncerned, 
.if cannot upon the findings be questioned 
in this case and jt must be maintained. 


As regarüs the convigtion under section 
448: 1 do not think that the applicants 
-were guilty of ofiminal trespass. Phul 


Singh and Lal Singh obtained a decree 
against one Bhara from the Court of Small 
Oauses. ‘This decree they *iüransferred to 
. Bhikam. Singh. -Process was taken out for 
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execution of the  deoree and some cattla 
were to bə attached as the property of. 
Bhara. The applicants went with the Civil 
Court amin ‘for the purpose of attaching 
the cattle: They were asked by thef amin 
to bring out the aittle and they did so. 
The cattle, were apparently in the house 
of the’ complainant Gobind Singh. I$ has 
not been found that the cattle did not 
belong to Bhara. On the contrary I am 
informed that a Civil Court has held that they 
did belong to Bhara &nd had been properly 
attached as,his property. Anyhow it'nof 
having been proved that the cattle belonged 
to Gobind Singh, . the decree-holder and 
his supporters were justified in having 
the cattle seized. It cannot be said that 
in taking the cattle; out of the complain: 
&nt's house: where they had. been kept, the 
applicants were guilty of criminal, trespass, 
The conviction under that section cannot, 
in my opinion, be supported. The result 
is that I set aside the conviction under 
that section, acquit the applicants of an 
offence under that section and direct that 
their bail bond be caneelled. The convic- 
tion under section 323 and the sentence 
passed under that section are maintained. 
Order modified. 


SES 





p 
oe 


» ALLAHABAD HIGH COURT. 
CaiminaL REFERRENGE No. 581 or 1917, 
July 28, 1917.. - E 
Preseut;—Mr. Justice Ryves, ` y 
GHASI-—APPLICANT ^  .. 7 
versus ec 
EMPEROR— Opposite Parry, 

Penal Code (Act XLV of 1860), s. 441 — Crimingl 
trespass —Entry by accused, whether necessary— 
Building on another's land through agents—Offence. g 

In order to constitute criminal ‘trespass itis not 
necessary that the entry on thé Tand. should be 
personally effected by the accused. ` It' might well 
be an entry by an agent of his under his orders. [p 
1007, col. 1.] 

À person who gets people to build on land bolong- 
ing to another, even if he doés not personally seb 
foot on that land, is guilty of criminal trespass 
within the meaning. of section.441 of. , the? Penal 
Code. [p. 1007, col. 1.] 

Criminal reference made by the Sessions 
Judge, Moradabad. 

JUDGMENT.—This is a reference by the 
learned Sessions Judge of Moradabad recor. 
mending that the conviction of one  Ghasi under 
section 447 ‘of the Indian Penal Code and 
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the sentence of a fine imposed thereunder 
should be set aside. Ghasi was tried by a 
Bench of Honorary Magistrates and convicted 
and sentenced to pay a fine of Rs. 100. He 
appegled to the District Magistrate, who dis- 
mised the appeal. The matter was then taken 
in revision before the Jeerned Sessions Judge, 
who has sent up the record with a recommend- 
ation for setting aside the conviction and 
sentence passed on Ghasi. In my opinion 
the facts as found by the learned District 
Magistrate in his judgment in appeal show 
that Ghasi was guilty of criminal treepass. 
The learned Sessions Judge says: “In. this 
ease there is no evidence to show that the 
applicant Ghasi had entered upon the com- 
plainants’ land with criminal intent or that 
he had entered atall. Mere building of houses 
an another person's land, in my SABA, does 
not amount to criminal trespass... rr 
A person might build a house on another 
man’s land without even entering on the 
land, and in such a ease I do not 
see how he can be said to be guilty of crimi- 
nal trespass.” I do not agree with this pro- 
position oflaw. It has been found by the 
District Magistrate on evidence that Ghasi 
‘bought a particular piece of land and began 
building on it, and then, subsequently and 
inspite of warnings, insisted on building on 
another separate piece of Jand the property of 
the complainant. It seemsto me that even 
af he did not personally set foot on the laud 
of the complainant, if he got people to build 
on it inspite of the protests of the complain- 
ant, that he did commit criminal trespass 
within the meaning of section 441 of the 
Indian Penal Code. I do not think it is 
jnecessary that the entry ou such land should 
be personally effected by, the accused. It 
might well be an entry by an agent of his 
under his orders. I decline to interfere. 
Let the record be returned. 
Record returned. 


LOWER BURMA CHIEF COURT. 
'ORIMINAL APPEAL No. 109 of 1917. 
March 19, 1917. 

Present: — Mr. Justice Maung Kin, 
PO SO—ACGUSED— APPELLANT 


versus 


EMPEROR-——HESsPONDEAT. - 
Penal Code (Act XLV of 1860), s. 
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'G—Enhanced 
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qunislunent-—Previous DN er subsequent to coms 
mission of offence charged affect of. 

An accused renders himself liable to enhanced 
punishment under section 76 of the Penal Code only 
if there was a previous conviction against him before 
he committed the offence with? which he stands 
charged. But where the previous conviction was 
subsequent to the commission of the offence charged, 
section 75 ofthe Penal.Code has no application. 


JUDGMENI.—I am satisfied that the 
evidence establishes the guilt of the accused 
and that the offence he committed is robbery. 
The learned District Magistrate has awarded 
him seven years’ transportation, owing to 
there being three previous  sonvictions 
against him. The use of section 75 
of the Indian Penal Code in this case is 
illegal, because the previous convictions 
are not such as come within the purview 
of that section. The offence of which the 
accused was convicted in this case was 
committed in April 1907, the previous 
convictions were in November 1909, May 
1910 ,and November 1911, so that they 
are "previous" only in the sense that they 
were had before the conviction in the 
present case and they are subsequent to 
ihe commission of the offence of' which 
the accused is now convicted. The meaning 
of the section is very clear. It provides 
that if any person, having been convicted of 
any offence punishable under Chapters 
XII or XVII,of the Indian Penal Code, 
Shall be guilty of any offence punishable 
under either of those parts of the same 
Code, he shall for every such subsequent 
offence be liable to the penalties therein 
declared. The words italicized indicate 
that the offence for which enhanced punish- 
ment is awardable must be one comnuited 
after the convictions by reason of which 


it is claimed that the accused is liable 
to enhanced punishment. In other words, 
the accused renders himself liable to 


enhanced punishment by reason of there 
having been previous conviqtions against 
him before he committed the present offence. 
The other convictions should not, therefore, 
have been taken into account. The point 
appears to me to be quite simple, but 
if authorities are zequired, the following 


*may be cited: Reg. v. Sakya (1) and Empress 


of India v. Megha (2). The conviction 
under section 392 of the Indian Penal 


Code is hereby confirmed, but the sentence 
(1) 5 B. H. C* B. Cr. 36. 
(2) 1 A. 887; 1 Ind, Deo, (x, &.) 444, 


ICOS INDIAN 
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under sectioüs 392 Aud 75 of the Indian: 
Penal Code is hereby Q@aAshed. 

Ju considering what measure of punish- 
ment should be meted out to the accused, 
I shall not alldw myself to be influeneed 
by the fact of there having heen other 
tonvietions previous to this conviction. I 
shall treat this offence, as the accused is 
entitled to have it treated, as if before the 
commission of it he had a clean sheet. The 
sentence is altered to one oftwo years’ rigo- 
rous imprisonment. 

Sentence altered. 


ALLAHABAD HIGH COURT. 
Oruna Rurerence No. 5:6 or 1917. 
August 6, 1917. 

Present; —Mr. Sastice Tudball and 
Mr Justice Piggott. 

RAM SARAN LAL AND ANOTHER— 

^ : APPLICANT . 
versus 
EMPEROR—Opposite Pix. 

Stamp Act (II of 1899), S. 62—Qompr omise, oral— 
Petition to Court praying for decrede- Stamp, descrip- 
tion of. 

The parties to a suit came to an oral agreement 
and thereupon presented a petition to the Court 
informing it of the terms of the agreement and 
praying that a decree might be passed in accordance 
therewith: 

Held, that the petition did not require to be' 
engrossed upon a general stamp, but only required 
the ordinary Court-fee label. 

Criminal reference made by ie Sessionä 
Judge, Farrukhabad. e im 

o Mr. R. Malcomsm (Assistant Cove 
' "Advoeate), for the Crown. 

JUDGMENT.—This is a reference by the 
Sessions Judge of Farrukhabad in the case 
‘of two persons, Ram Saran Lal and Sheo 
‘Narain, who have been convicted by a Mayis- 
‘trate under.section 62 of the Stamp Act and 
‘have been semtenced to a fine of Rs. 5 each. 
‘The facts may be very briefly put as follows: — 
‘One of the accused Sheo Narain sued the 
‘other accused, Ram Saran Lal, in suit 
‘No. 977 of 1916 fo the Munsif’s Court at 
Farrukhabad totrecover*some money on the, 
‘pasis of a simple pnortgage. The parties 
‘game to terms out of Court. They agreed 
“orally” that the defendant was to pay down 
fy certain part'of the debt in cash, that the 
plaintiff was: to have.a decree for the rest 
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of the money payable in annual instalments, 
and that in ease of any default the plaintiff 
was to be able to execute his decree a. oncb 
for tbe whole sum then due. The agresment 
was not réduced to writing. The, rgrties 
walked into Court and presented a petition 
to the Munsif praying that a decree might be 
passed in the case in the terms of the com- 
promise at which they had arrived out of 
Court, and in that petition they informed 
the Court of the terms of the compro- 
mise. The Court thereupon passed a decree 
in favour of the plaintiff, but it sent the 
petition to the Stamp Officer on the ground 
that it was an agreement which ought to 
have been stamped with a general stamp. 
The Collector directed the prosecution of 
these two persons for an offence under 
section 62 of the Act and they have now 
been fined Rs. 5 each. The learned Sessions 
Judge is of opinion that the document in 


question was a petition to the Court requir- ` 


ing only a Court fee stamp; that it was 
unnecessary to have it engrossed upon a 


"general stamp at all; that the conviction was 


bad in law and should be set aside. In his 
referring order the Judge has referred to the 
decision in Surju Prasad v. Rhawani Sahat 
(1) and has distinguished that case from the 
facts of the present case. We fully agree 
with bim that the present is a totally 
different case to the one reported. The 
Madras High Court in Reference under 
Stamp Act, section 46 12) have gone perhaps 
a little further even than it is necessary for 
us to go in the present instance, but we agree 
that the document inthe present case was 
meiely a petition to the Court informing it 
of anagreement into which the parties had 
orally entered out of Court to compromise 
the suit, and praying for a decree in the 
terms of the compromise. As such the 
document did not require to be engrossed 
upon a general stamp, but only required the 
ordinary Court-fee label. In our opinion the 
eonvietion in this case is bad in law. We 
set it aside and we direct that the fines, if 
paid, be refunded. E 
Conviction set aside, 


(1) 2 A. 481; 1 Ind. Dec. (x. s ) 877. 
(2) 8 M. 15; 3 Ind. Dec. (N. s.) LI. 
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Abatement of Suit — Order pronounced 
ex parte—Procedure—Substitution of parties 
am miscellaneous appeal, whether sufficient for all 
stages of suit. i 
An order abating a suit is tantamount to a judg- 

ment in favour of the defendant and should not be 

pronounced ez parte without notice to the opposite 
side. 

Where a suit in a District Court was delayed pending 
disposal by the Chief Court of an appeal against an 
interlocutory order passed in such suit, and sub- 
stitution of the representatives of deceased parties 
was effected only in the Chief Court in such appeal, 
and not in the District Court: 
` Held, that the introduction of a plaintiff or defend- 
ant for one stage of a suit amounted to an introduc- 
tion for all stages, and that it was’ unnecessary to 
apply to substitute parties inthe District Court. 
PC Brou Innar SINGH v. KANSHI Bam, 38 M. L. J. 
486; 22 M. L. T. 262; 6 L. W. 692; 126 P. W. R. 1917; 
15 À. L. JJ. 77; 19 Box. L. R. 866; 3 P. L. W. 318; 26 
C.L J 612; 104 P. R. 1017; (1917) M. W. N. 8.1; 22 
C. W. N. 169; 127 P. L. R. 1917 43 


Acquittal- High Court, whether will interfere at 
instance of private party—Re-trial, order for, when to 
be made. 

An order directing a re-trial of an accused is prima 
facie inappropriate in a case where there has already 
been a full enquiry into the facts, and no. further 
evidence is likely tobe forthcoming. 


Although the High Court has jurisdiction to set . 


. aside an order of acquittal at the instance of a 
private prosecutor, it will nob do so except in 
exceptional cases, and applications for ihe purpose 
ghould be discouraged on public grounds; 


The only cases in which applications at the instance 
of private parties against orders of acquittals should 
be entertained, are those in which there has been a 
failure of justice through want of jurisdiction, or a 
failure to understand the law applicable to the case, 
or perhaps in personal cases sach as those under 
section 504 or 497 of the Indian Penal Code. But 
in any case the power of reversing acquittals is one 
that will only be used sparingly and where the 
interests of public justice demand it. U B Nea Yo 


Praw v. Naa Po Nwa, 3 U. B. E. (1917), 19; 530 


L. J. 970 


ACtS—GENERAL. K 

Act 1859—XIII. See WoRKNANG BREACH oF 

+ CONTRACT ACT. 
1859—XIV See LIMITATION Act. s 
1860- XLV. See PENAL Cove. 
1861—V. See PoricE Act.* 
1870—VII. See Court FEES Act. 
1872—I. See EVIDENCE Act. 
1872—IX. See CONTRACT Act. 
1877—I. See Sertorio RELIEF Act, 
J877—XV. See LIMITATION ACT, 
1878—1. See OPIVN Act. 
1876—VI. See TREASURE TROVE Act. 
1878—-VII. See-Forrsts Act. $ 
1879—X VIII. See LEGAL PRACTITIONERS Act. 
1881—V, See PROBATE AND ADMINISTRATION 

Act. 
1881—X XVI. See NEGOTIABLE INSTRUMENTS ACT, 
1882—1I. See Trusts Act. 
1882—IV. See TRANSFER OF PROPERTY Act. 
J88:—XTV. See Crvit PgRockpuRE Copy. 
1887—IX. See PROVINCIAL SMALL CAUSES 
Courts Act. 

1889—VII. See Succession CERTIFICATE Act. 
1890—VIIL See GUARDIANS AND Warps Act. 
1894—I. SeéLanp ACQUISITION Act, 
J89¢c—XII. See Excise Act. 
1897—X. See GENERAL ÜLAUSES Act. 
1898—Y. See ÜRINMINAL PROCEDURE CODE. 
1899—II. See STAMP Act. 
1899—IX. See ARBITRATION ACT. 
1907 - IIT. See Provixcian INSOLVENCY ACT. 
1808—Y. See Orvin PROCEDURE CODE. 
1908—IX. See LIMITATION Act, 
1908—XYVI. See REGISTRATION Act. 
1910—II. See PAPER Currency Act. 
1912— 11. See Co-oprrarive SOCIETIES Act. 
1913—VII. See COMPANIES ACT. i 
1914—VIII. See Motor VERICLES AYT, 
1915— IV. See DEFENCES or INDIA (URIMINAL 

Law AMENDMENT) ACT. 


Acts - (LOCAL) —BENUATL, . 
Act 1859.-XI. See Benaar LAND REVENUE Sates 
e. Act, 
— 1875—V. See BENGAL Survey Act, 
—— 1876— 111. See BENGAL IRRIGATION Act, 
—— 1876—VI. See Cuota NAGPUR Incumnsrep 
Estates Act, : 
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ACtS—LOOAL.-BENGALC- concld. 


Act 1876—VII. See “Lanp REGISTRATION Act. 
1879—1. See CHorA NacPUR LANDLORD AND 
Tenant PROCEDURE ACT. 
1885 —VITIL See BENGAL Tenancy Act. 
1887—XII. See BENGAL, N.-W. P. AND Assam 
Civ. Courts Act. 
1897—V. See BENGAL ESTATES PARTITION Act. 
1899—I. See BENGAL GENERAL CLAUSES Act. 
1899—III. See CALCUTTA MUNICIPAL Act. 
1903—V, See Cuota NAGPUR TENANCY AMEND- 
MENT ACT. 
1908-—VI. See CHOTA NAGPUR Tenancy ACT. 


Acts—(LOCAL)—BOMBAY. 


Act 1864—XX. See Bowsay MINORS Act 
1869 — KIY. See Bompay CIVIL COURTS Act 
1974—ILI. See BoxBAx HEREDITARY OFFICES Act. 
1879 —V. See BumBay LAND REVENUE OODE. 
1886 —V. See BOMBAY Act. 

» 1887—IV, See BoxBaY PREVENTION OF GAMBLING 

Act. 
1888—IIL, See Orry or Boxsay MUNICIPAL Act. 
1888—Y I. See GUJARAT TALUKDARS' Act. 
1890 —IV. See BOMBAY District POLICE Act. 
1996—XX. See SIND INcUMBERED ESTATES Act. 


Acts—(LOCAL)—BURMA. 


Act 1893—III. See BURMA MUNICIPAL Act. 
—— 18900—I. See BURMA GAMBLING Act. 
* 1909—VI. See Lower BURMA Courts Act. 


Acts—(LOCAL)—C. P. 


Act 1881—X VIII. Seé C. P. LAND REvENUE Act. 
—— 1898—XI. See ©. P. Tenancy Act. 
—— 1908—XVI. See C. P. MUNICIPAL Act 


Acts—(LOCAL)—MADRAS. - 


Act 1865—VII. See MADRAS IRRIGATION CESS Act. 

J882—V. See MADRAS FOREST Act. 

1864—V. See MapRas Loca BOARDS ACT. 

1904—III. See Magras City MUNICIPAL Act. 

1905—III. See MADRAS LAND ENCROACHMENT 
ACT. 

1908 —I. See MADRAS ESTATES LAND Act. 


Acts-—(LOCAL)—PUNJAB. 


Act 1872—IV. See PUNJAB Laws Act. 
1887-- XVI. See PUNJAB Tenancy Acz. 


— 


—— 1898-—1II. See GOVERNMENT Tenants (PUNJAB) 
. Act. 
— 1900—XIIL See PUNJAB ALIENATION OF LAND 
ig Act. 
— 1913—-II. See PUNJAB REDHMPTION oF Morr- 
GAGES Act. 


—— 1914— 1, Ste PUNJAB EXCISE Act. 
1914— III. See PUNJAB Courts Act. 


Acte -(LOCAL)—U. P. 


Act 1866 —XXVL See OUDH Sus-SETTLEMENT Act. 
—— 1886*XXII. See OUDH RENT ACT. 

—— 1901—IIL See AGRA TENANCY Act. 

-——  )901—1IL. See U. P. LAND RzVESUE Act. 


INDIAN CASES. 


(1917 


REGULATIONS. 


Reg. 1806—XV1I. See BENGAL REGULATION. 

——  1892—IX. See SIND FRONTIER REGULATION. 

—— 1896—IX. See BRITISH BALUCHISTAN REGOLA- 
ION 


T 
s STATUTES. 


- Act 1873—36 & 37 Vic. O 66 See Junfoades Act. 


-—- 1881—44 & 45 VR O. 68. See ARMY Act. 

—— 1915-5 & 6 Geo» V, C. 61. See GovERNMENT 

oF INDIA Act. 

Adverse possession—Co-sharers—Registra- 
tion—Relinquishment, deed of, unregistered, admis- 
sibility of, to prove nature of possession. 

It is nob correct to say that a co-owner can never 
hold adversely to his other co-owners. 

An unregistered deed of relinquishment executed 
by one co-sharer of his share in the joint property in 
favour of his other co-sharer is admissible in evidence, 
not for the purpose of proving the transfer, but for 
showing the nature of the latter’s possession after 
the relinquishment. A JHAMPHU v. KUTRAMANI, 16 
A. L. J. 161 7 
Undivided share in zemindari mahal—Joint 

interest— Decree—Emecution — Possession— Payment 

of profits under protest. . 

Plaintiffs in 1902 obtained juridical possession of 
an undivided share in a zemindari mahal in execution 
of a Civil Court decree. Subsequently they obtained 
successive decrees against the defendants for pay- 
ment of their share of the profits of the mahal. The 
defendants always satisfied these decrees under pro- 
test and openly asserted.a hostile title against the, 
plaintiffs: 

Held, that the defendants could not be regarded as 
being in adverse possession of the share of the mahal, 
inasmuch as the only kind of possession of which the 
share was susceptible, was with the plaintiffs. 

There can be no physical possession of an interest 
in an unascertained area. 

A person in physical possession of & property 
subject to joint interest cannot claim to be in adverse 

ossession of his co-sharer’s interest before partition. 
SADHURAM v RAMADHIN : 

Agency Rules 6, lI6-—Godavari | District — 
“Decree”, meaning of— Order restoring suit dismissed 
for default, whether. decree—Petition against orders 
of Agent, whether lies direct to High Court. 

The Agency Rules for the Godavari District do not 
contain any definition of “decree” and, therefore, the - 





“term “decree” in rule 6 must be taken to mean the 


same thing as a decree under. the Code of Civil 
Procedure. . < 

An order directing the restoration of a suit dis. 
missed for default is not a "decree" within the mean- 
ing of rule 6 of the Agency Rules. 

Rule 16 of the Agency Rules provides that all 
petitions against. the proceedings of the Government 
Agent must, in the first instance, be submitted to 
the Government, and then it is open to the Govern- 
ment to refer the matter to the High Court or to the 
Board of Revenue as the case may be. MI LAGADA- 
PATI VENKATANAGABUSHANAM v. OYILAPATI MAHALAXMI 


555 

Agra Tenancy Act (II of I901), ss. 4, 

58—‘Land, meaning of— Applicability of s, 158 to 
grove land. 

The provisions of section 158 of the Tenancy Act 

apply to a piece of grove land originally contained 
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Agra Tenancy Act-—oconold. 

in a tenanoy, bub which ceased to bea grove more 
thandwelve years before the coming into force of the 
Agra Tenancy Act of 1901. i 

Per Walsh, J.—In the case of an admitted tenancy 
the word'lagd" in section 158 of the Agra *l'enanoy 
Act must “be held capable of including land other 
than land as defined in section 4 of'the Act. A 
MUHAMMAD Isa Kuan v. MUHAMMAD KHAN, 15 A. L, 
J. 867 956 
~a S. 95—8uit for declaration and arrears of 

vent, whether cam be combined. 

A landlord can sue a tenant, who has been in occu- 
pation of land without an agreement and without 
a decree of Court fixing the rent under the Tenancy 
Aot, in one suit for the determination of the 
amount of rent payable and also for the arrears of 
rent payable for the period during which the tenant 
has been occupying the land without paying 
anything. A Hort LAL v. OHUTTAN LAL 898 
s. 158 956 
—— — S, 158-— Proprietary title, acquisition of— 

Rent-free grant to mahant of temple—Two successors 

—Resumption. 

Wherea rent free-grant was made to the -mahant 
of a temple for the .benefit of the temple but there 
was no dedication either of the land itself or of the 
income of the land to the deity worshipped in the 
temple, and the land was held by morethan two 
successors of the mahant to whom the grant was 
first made: 

Held, that the provisions of section 158 of the 
Agra Tenancy Act applied to the case and that the 
land must be deemed to be held in proprietary right 
by the mahant of the temple. A Buarat Das v. 
NANDRANI KUAR, 15 A. L. J. 769 818 
164 720 
S. 167 —Jurisdiction of Civil and Revenue 

Courts—Suit for declaration of right to receive rent 

and injunction, cognizance of. 

Defendant No. 1 transferred to plaintiff the right 
to receive the rent due from defendant No.-2 to the 
defendant No. 1. Plaintiff realised the rerit for some 
years, bub then the defendant No. | intervened and 

*obtained decrees for rent against the defendant No. 2 
in the Revenue Courts. Thereupon plaintiff brought 

a suit for a declaration that he alone was entitled 

io.realise the rent from defendant No. 2 and an 

injunction to restrain defendant No. 1 from interfer- 
ing with his alleged right: 

Held, that the suit was cognisable by a Civil Court 
and was not excluded from the jurisdiction of a Civil 
Court by any provision of the Agra Tenancy Act, 
A Sippiga Brat v. Ram AUTAR PANDE, 15 A. L. J 
745 575 
Agreement, right to resilefrom —Maha Brahmani 

offerings—Arrangement to divide offerings in futuro, 

validity of. 

An arrangement among the Maha Brahmans of a 

' , place regulating the turns in which they shall act or 
the method in which offerings-shall be collected or 
divided, and which does not control or restrict the 
discretion of the persons to whom the services are to 
be rendered or by whom the offerings or gifts are to 
be made, is valid and binding between the parties 
to that agreement, 

A person who has derived advantages in times past 
by the enforcement of such agreement, cannot be 





—— S. 
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allowed to resile from ib whórfit becomes the turn of 
another to receive benefit therefrom. O RAGHUBAR 
v. BUEMIN, 20 0, C. 265 794 


Allahabad High Court Rules, Ch. 
Ill, r. 2 855 


Alluvion and diluvion—Right of occu. 
pancy tenant in submerged land 19 
Appeal (Civil) —Appellate Court, pu 


consolidated, from, two — cross-decrees—- Appel. 
late Court, duty of—Appellant, election of — Appeal 
dismissal of—~Res judicata. 

The effect of the presentation ofa consolidated 
appeal against two cross-decrees is not to wipe out 
both the appeals, but tc remove such one of them as 
the appellant seeks to strike out; and it ig not till 
he fails to make theelection that. the entire appeal 
cau be dismissed by the rule of res judicata. Q 
MAHABIR PRASAD v. BISHESHWAR PRASAD, 40.L J. 
512 424 

Court, duty of. 


A lower Appellate Court dismissed a suit to con- 
test an alienation on the ground thatit related to a 
small area of useless land and, therefore, did not 
require serious consideration: 

Held, that the lower Appellate Court’s method of 
dealing with the case was improper and that the case 
must be sent back to that Court for are-hearing of 
the appeal. MEHNGA v. MIHAN SINGH, 87 P. L. 
R. 1917; 88 P. W. B. 1917 244 
, delay in presenting—Sufficient cause— 
Lower Appellate Court, failure of, to consider 
question— Appeal, second, whether lies 343 
heard, after death of respondent —Re-hearing 
in presence of representatives of deceased after appeal 
preferred to High Court — Procedure. 

An application madé to the lower Appellate Court 
to re-hear an appeal as against the heirs and legal 
representatives of a deceased responáenb after sub- 
stituting them in the place of that respondent, on 
the ground that he had died shortly before the 
hearing of the appeal in that Court, was refused by 
that Court on the ground that the application was 
one for review which that Court had no jurisdiction 
to grant inasmuch as an appeal against its decision had 
been preferred to and was pending in the High Court: 

Held, that the lower Appellate Court should have 
entertained the application and if it found on tho 
merits of that application that the abatement of the 
appeal against the deceased respondent, which took 
plaee on the date of his death, ought to be set aside, 
then it should have set it aside and brought the 
representatives of the deceased on the wecord and 
re-heard the appeal as faras they were concerned, in 
their presence. C ABHOYA CHARAN GHbsH v. Rag 














Kumar CHOSH. 
Order refusing to record compromise — Decision 
on merits —Remedy. bd š 


Where a Court, after making an order refusing to 
recoré a petition of compromise filed by the parties, 
goes ontotry the case on the merits and gives a 
final judgment, the remedy of the dissatisfied party 
is to appeal from the order refusing to record the 
petition, and not from the judgment dealisg with the 
case on the merits. 'C MAHAMAD IDRIS MBAH v. 
MaHAMAD ESAHAR 192 
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, whether li “against order under O. IX, r. 4 
Civil Procedure Code (Act V of 1908) 613 
, whether lies against order under s. 42, Co- 
operative Societies Act (II of 1912) 968 


Defence, variation of, in Appellate Court, effect 
of —Sentence—Intention. 

Where the facts disclose another defence than the 
one set up by an accused person in a criminal case 
a Court is entitled to give effect to the arguments 
advanced in favour of the accused on those facts 
and even to acquit the accused. IVI LAKSHMINARA- 
YANA AIYAR, In ve, 22 M. L. T. 318; 6 L. W. 677; 
(1917) M. W. N. 831; 19 On L. J. 29 989 


Appeal (second) —Appellate Court, judgment 
of, contents of —Finding of fact. 

Whare the greater portion of the judgment ofa 
lower Appellate Court was taken up with the 
summary of the pleadings, the findings of the Local 
Commissioner and of the Subordinate Judge and a 
short statement of the arguments of Counsel of the 
parties and no effort, whatever was made by the Court 
to refer to and deal with the evidence in the case: 

Held, that the judgment wasnota proper judg- 
ment and that the findings ofthe lower Appellate 
Court could not be accepted as correct in second 
appeal. P SHER SINGH v. DALIP SINGH, 100 P. D. 
R. 1917; 89 P. W. R. 1917 : 282 
Custom versus Personal Law—Certificate, 
necessity of 
: Finding of fact —Evidence. 

A finding of fact based upon some evidence on the 
record, although little, cannot be questioned in 
second appeal. U P B R SINGHA CHANDA ESTATE v. 
Sant BAKHSH SINGH, 4 O. L. J. 456 53 

Finding of fact—Judgment based on misconcep- 
tion of evidence and containing mistakes. 

Where a question of fact’ has not been properly 
tried by a lower Appellate Court,and its judgment 
is based on s misconception of the evidence and 
contains several mistakes, the High Court, in second 
appeal, will itself go into the evidence and come to 
a findingon the question in dispute. P NIHALA v. 
Rura, 92 P. L. R. 191% 272 
— —— — Finding of fact—Misreading of document. 

Where a document has been completely misread 
and a finding of fact arrived at asa result of such 
misreading, a second appeal is competent, and the 
Chief Court can consider the correctness of such 
finding of fact. Pat Osanna Ram v, KALU, 73 P. R- 
1917 218 
Finding of fact not based om reasonable con- 

sideration of evidence, whether binding. 

A finding of fact which has not been arrived at 
after a fair, honest and full consideration of the 
evidence on the record, is not binding on the High 
Court in second appeal. P Dinan SINGH v. Cnoa 
Sineu, 2 P. L. W. 183 397 
— Hindu Law—Joint family, exclusion from— 

Finding of fact or law 258 
— -- —ignoring important piece of evidence, Whether 

good ground—M®rtgage effected by plaintiff's mother 

during his minority—Suit for setting aside mortgage 

—Burden of proof. 

The facfthatan important piece of evidence has 
been ignored by the lower Appellate Court is a good 
ground for a second appeal, 
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Tn a suit for setting aside a mortgage’ effected by 
the plaintiff's mother on his behalf during his 
minority, the onus is on the plaintiff to prove that 
the suit is within time. P Ram KISHEN v. ATMA RAM, 
148 P.W. R. 1917 
— Question of Jaw or of fact 715 

—Withdrawal of suit- High Court, power of, 

to allow suit to be” withdrawn 856 
Arbitration—Award made without interven- 

tion of Court, effect of—Filing in Court, whether 

NECES8AT y. ° 

An award is not compulsorily registrable and is 
operative even though neither party has sought to 
enforce it by filing it in Court. 

The legal effect of an award does not depend on 
whether an application was made for the filing of 
it or not. . 

An award is equivalent to a judgment, whether 
it has passed- into a decree or not, and the 
relief granted by it can be enforced, so long as 
provided by 
law, the limitation applicable to the enforcement 
of the relief given by the award being dependent 
upon the nature of that relief. If the relief is 
one relating to immoveable preperty, the limitation 
provided for such property will be applicable. O 
SRUBRATI v. Harizan, 40 L. J. 487 116 
-—Indent providing for reference of disputes to 

arbitration—Total non-delivery, whether dispute, 

Where in the case of a commercial contract, the 
indent provides for the reference of all disputes 
arising out of the indent to arbitration, a tota non- 
delivery of the goods indented for, which naturally 
gives or may give rise to a suit for damages, is not a 
dispute within the meaning, and arising out, of the 
indent, which would render it obligatory to réfer the 
matter to arbitration. P Cuassu Mat AND Co. v. 
GURMUKH Sincu-Buacwan Das, 72 P. R. 1917; 130 
P. W. R.1917 95 
——- — Reference to arbitration in execution proceed- 

ing—Award, whether binding on parties. 

Where areference is made to arbitration during 
the pendency of execution proceedings the award of 
the arbitrators is binding upon the parties as an 
adjustment of the claim. Pat Ras Kumar Lat v. 
BULAKI Miyan, 3 P. L W. 146 467 
Arbitration Act (IX of 1899), s. I4 — 

Court, power of, to set aside award- Contract Act ux 

of 1872), s. 28—Agreement in restraint of legal 

proceedings, legality of. 

A stipulation in an agreement whereby a party 
binds himself to accept an. award as final in all cases, 
cannot control the unrestricted discretion vested in 
a Court by Statute to set aside the award when it 
is offered to be filed, that is to say, no person can 
be legally bound by, agreement not to raise 
objections or to adduce evidence witha view to 
obtaining an order under section 14 of the Arbitra. 
tion Act. Such a stipulation is void under the 
provisions of section ?8 of the Contract Act. The 
question in such a case is not whether a party shall 
be compelled to carry out the terms of his contract, 
but whetherthe Court would he exercising a proper 
discretion in conferring on the award the efficacy 
of one of its own decrees. WI K ©. NACRHIMUTAG 
CHETTY v. ANDIAPPA PILLAR (1917) M. W. N. 778; 6 
L, W. 620 
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Army Act I881 (44 & 45 Vict. C. 
58), s. 136 9 
— ss. 144, 136-Civil Procedure Uode 
e (Act Y of 1908), s. 60 (1) —Excecution—Non-com- 

missioned officer, pay of, whether liabie to attachment, 

A non-commissioned officer is merely a soldier and 
is nof an, officer" within the moaning o? section 136 
of thé Army Act, and, therefore, tho pay of such 
officer is, under section 14$ of the Act, exempt from 
attachment in execution of adecree of a Civil Court. 
U B SANTA v. Batrerspy, 3 U. B, R. (1917) 20 90 


Award made outside British India, validity of— 

Award not made rule of Court, effect of. 

An award which is intended to have effect in 
British India does not become invalid merely 
because it ‘is executed outside the limits of British 
India. 

An award does not become unenforceable merely 
because it is not made a rule of Court. Pat Sav- 
sai, LAL Braz KISHORE NATH v. Parsan KOER, 
(1917) Par. 241; 2 P. L. W. 156 617 


Benamdar, whether can sue for possession. 

A suit for possession of land cannot be maintained 
by a benamidar. C SURENDRA Natu GHosE r. KALI 
Goran Mozoompar, 26 C. L. J. 888 43I 


Benami purchase in name of one of several 
judg ment-debtors— Payment by purchaser to save pro- 
perty from sale—Sale set aside—Purchaser, right of, 
to recover from judgment-debtors. 

Defendants Nos. 1 to 7 were ihe owners of a 
patni talug which was sold under the provisions of 
the Civil Procedure Code in execution of a decree 
for arrears of rent obtained by a co-sharer zemindar. 
It was purchased in the name of the plaintiff by də- 
fendant No. 7, and the plaintiff deposited a sum of 
money to save the patni from being sold under the 
Putni Regulation. Subsequently, the sale to the 
plaintiff was set aside on the ground of irregularity, 
whereupon he brought a suit to recover the sum 
paid by him from the defendants. The suit was 
contested by defendants Nos. 1 to6 on the ground 
that the purchase by the plaintiff was a benami 
transaction and the real purchaser being defendant 
No. 7, he could not recover the amount: 

Held, that as there was no case of fraud establish- 
ed against either the plaintiff or the defendant 
No. 7, and as the money was laid out for preserving 
the property of the seven defendants, the defend- 
ants Nos. 1 to 6 were bound to pay to the plaintiff the 
sum paid by the latter proportionately to their shares 
in the talug. C SATYA CHARAN MUKHERJEE v, Dina 
Naru Biswas, 21 C. W. N. 1130 


Bengal Estates Partition Act (V B. 
C. of 1897), S. 82—Jethans land— Partition, 
scope of—Revenue on jethans land, whether to be 
separately assessed. 

Three younger brothers gave their eldest brother 
some land in addition to his own share under the 
name of jethans. -These lands were afterwards dis- 
posed of to others. The estate being put under partition 
the younger brothers wanted the jethans lands 
assessed and put into the assets of the purchasers, 
who also owned shares in the estate: 

Held, that their prayer could notbe granted, in- 
asmuch as the eldest brother did not get himself 
registered nor had any separate revenue been fixed 
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Bengal Estates Partition Act—concld. 
in respect of the jethans ljfnds, and that what was 
granted was a rent-free &enure which should bo 
dealt with under section 820f the Bengal Estates 
Partition Act. 

A revenue partition is concermed only with the 
assets or rent payable to the proprietors. BR B & O 
Lat BAHADUR Lar v. FAUJDAR Sant, 2 P. L. W. 166 


3 
Bengal General Clauses Act (I BC 
of 1899), s. 8 387 
Bengal Irrigation Act (III B. C. of 
1876), s. 47 732 
— SS. 93, 47—Demolition of unregistered 
village canal —Offence— Registration of village canal 
whether compulsory, , 
Section 93 of the Bengal Irrigation Act applies to 
all canals, whother registered or not, anda person 
guilty of the demolition of a canal cannot escapo 
from the provisions of the section merely because tho 
canal in question was not registered in the books of 
the Canal Officer. Section 47 of the Act is merely 
directory and does not either impliedly or expressly 





require registration of village canals. Pat Gnuvna 
SINGH v. MANDIP SINGH, (1917) Par. 168; 2 P.L. 
W. 178; 18 Cr. L. J. 1004 732 


Bengal Land Registration Act (V 
B. C. of 18796), whether requires rd H 
There is no provision in the Land Registration 

Act requiring anything that can be called æ 

certificate. The Act merely requires that an 

application should be made including certain state- 

ments in it. Pat BAL KRISHEN GIR v. EMPEROR, 3 

‘P. L. W. 201; 18 Cr. L. J. 978 x 


> SS. 44, 78—'‘Estate’, meaning of — Mort- 

gage of revenue free property— Registration of mort- 

gagee’s name in Collector's register —Mortgagee, right 
of, io recover rent. 

The term ‘estafe’ in the Land Registration Act 
means and includes revenue-paying lands and not 
revenue-free lands Section 41 of the Act, therefore, 
has no application to a revenue-free property. 

There is no provision in the Act for the registra- 
tion of a mortgagee of a revenue-free property. 
Therefore, section 78 of the Act does not operate as 
a bar to a rent decree being obtained by the mort. 
gagee of a revenue-free property. Pat Perraf 
Manton v. BEcHAN KUER 585 
— s. 78 585 
Bengal Land Revenue Sales Act (XI 

of 1859)—Taluk, sale of, for default in payment 

of revenue—Sale set aside— Purchaser, whether liable 
for mesne profits—Caveat emptor, rule of, applica- 
bility of, to revenue sales. 

The proprietor of a Noabad taluk sent by a 
revenue money order on the 13th May 1911, the 
instelment of the revenue payable on the 25th of 
that month. The money was received in the Collec. 
torate on the 15th May, ten days before the due date, 
but it was not credited on “the ground that there 
was &slight error in the description and number of 
*the taluk as given in the revenue money order. The 

taluk was sold under the provisions of the Revenue 
Sale Law on the 22nd August 1911 for default in the 
ayment of the May instalment of the year: 
Held, that the sale was not a vałid sale, the pay- 
ment of the May instalment having been made by 
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conold. ; 
the proprietor and the poney having been received 
by the Collector before Xhe due date, although for 
the want of making proper enquiries the officers 
in the Collectorate were not aware in respect of 
which taluk the Payment had been made and, there- 
fore, could not credit the payment to the taluk in 
question. g 

The rule of caveat emptor does not apply to sales 
made for Government revenne. 

When a sale under the provisions of the Revenue 
Sale Law is sot aside by a suit, the purchaser has to 
vive back tothe proprietor the property purchased 
together with mesne profits and the costs of the 
suit, C Aman KRISHNA SHAHA v. ABDUL Jana 

YAN 
Bengal. N. W. P. and Assam Civil 

Courts Act (XII of 1887), s. 21. 966 
——— — 9, 33, order under, whether can be set aside 

by High Court—Government of India Act (5 & 6 

Geo. V. 0. 61), 1915, s.107—High Court, powers of, 

to interfere with administrative order. 

An order under section 33 of the Bengal, N.-W. P. 

- and Assam Civil Courts Act made by a District 

Judge is not anorder which can be set aside by 

the High Court under section 107 of the Government 

of India Act, 1916. 
' "A District Judge, exercising the powers vested in 

him under section 33 of the Bengal, N.-W. P. and 
» Assam Civil Courts Aot, acts in his administrative 
capacity and is nob a Court subject to the appellate 
jurisdiction of the High Court. C ATUL CHANDRA 
Guua, In re : 619 
Bengal Regulation XVI of 1806— 

Procedure— Rubkar or notice by Nazir, value of. 

Unless evidence is given to show that the prelimi. 
naries required by the Bengal Regulation XVIT of 
1806 have been duly followed step by step, a mere 
qubkar or a mere notice by the Nazir is not sufficient 
to prove that the procedure laid down by the Regula- 
tion has been followed. A -COLLECTOR oF Murrra 
v. BALDRO SINGH 952 
Bengal Survey Act(V B. C. of 1875), 

SS. 40, 41, order under—Possession, presump- 

tion of 
Bengal Tenancy Act (VIII B. C. of 

1885), SS. 4, 116, Sch. IH, Art. 1 tai—Non- 

occupancy right in zerait land, accrual of -—Ejectment 

— Limitation. : 

Per Curiam (Chapman and Jwala Prasad, JJ., dis- 
senting) —Section 116 of the Bengal Tenancy Act 
is no bar to an accrual of non-occupancy right in 
zerait land, and a suit to eject & tenant of zerait 
land on the ground. of expiration of the term of 
his lease should be brought within six months from 
the expiration df the term as provided in Schedule 
TII, Article J (a1, of the Tenancy Act. : 

The classification of tenants in section 4 of the 
Bengal Tenancy Act is not exhaustive. 

History of non-occupancy tenancy discussed, Pat 


JANKI SINGH V. JAGABNATH Dass, (1917) Par. 318; 
3 P. L. W. 105 e 177, 
ss. I5, [6—Permanent tenure-holder, 





suit by—Failure to comply with provisions of 8. 15— 
Compliance in appeal—Decree, whether can be passed. 
Where in a suit for rent by a permanent tenure- 
holder the provisions of sections 15 and 16 of the 
Bengal Tenancy Aot are not complied with before 
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the institution of the suit but the objection as to 
the plaintiff’s omission is not seriously pressed, in 
the First Court anda decree is obtained in spite 
of it, the Appellate Court, on an appeal being pre- 
ferred to ih from the decree, has jurisdiction gtq pass 
a decree in the suit if the provisions of thoseéections 
are complied with before the appeal comes on for 
hearing. e 

The object of section 16 of the Bengal Tenancy 


` Act is to prevent the holder of a permanent tenure 


recovering rent from his ratyats without atéorning 
fully to the superior landlord. Pat Narayan Prosap 
v. Gazo MAHTON, 2 P. L W. 181; 2 P. L.J. 701 838 
—— — sS. 30 (a), (b) 342 
——— Ch. VI : s 546 
= SS. 46 (Db), 85 (2) —lividence Act (I of 

1872 , s. 91—Under-raiyati lease for more than nine 

years, registered, admissibility of, to prove tenancy— 

Under-raiyat in possession, rights of— Ejectment 

suit for. 

A gub-lease granted by a raiyat after the passing 
of the Bengal Tenancy Aot for a term exceeding 
nine years, and erroneously registered in contraven- 
tion of the provisions of section 85, clause 2, of the 
Act, is inadmissible in evidence under section 91 
of the Evidence Act to prove the tenancy of the 
under-raiyat in a suit for his ejectment after due 
service ofa notice to quib under section 49 b) of 
the Act. 

Where, however, an under-ratyat is in possession as 
a sub-lesseo, he can, on being dispossessed, recover 
possession or defend his possession on the strength 
of a subsisting tenancy which can be established 
from possession and other circumstances, although 
he cannot produce his lease in writing by reason 
of its invalidity under section 85, clause 4% of the 
Bergal Tenaney Act. C NAZIR Ari SHIKDAR v, 
BANSHI BADAN 621 
S. 48, scope of —Ryot sub-letting portion of 

holding —Rent recoverable, 

A ryot who has sub-let a portion of his holding 
under a registered lease, cannot recover from the 
under-7yot rent exceeding by 50 per cent. the amount 
which he himself pays for the whole of the holding. 

To hold that section 48 of (he Bengal Tenancy Act 
applies and can be applied only where the whole of 
a ryofs holding is sub-let, would be io defeat the 
policy and intention of the Legislature. C NATIBULLA 
AEANDA v BADI BEPARI 243 
SS. 49, B5 —Permanent sub-lease granted 

by raiyat, admissibility of—Rights of parties— 

Custom—Raiyat, whether can create permanent 

under-lease. 

A permanent sub-lease granted by a raiyat is in- 
admissible in evidence, even though some money or 
some rent has been paid by way of part performance 
under the terms of the document. 

Therefore, the rights of the parties cannot be ad- 
judicated on with reference to it, and consequently 
a raiyat who has granted a permanent sub.lease can 
eject the sub-lessee by & notice to quit under section 
49 (b) of the Bengal Tenancy Act. 

A vaiyat may by custom have a right to create a 
permanent sub-lease and a permanent sub-lease so 
created is not inadmissible in evidence, but the party 
who wants to prove it, must establish the custom, 
before it is admitted in evidence. 
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Semble.— A raiyat holding ata fixed rate of rent ' 


is competent to create & permanent under-lense. Cc 
RASHED Kazi v. PAcHOO SARDAR 

s. 52 342 

S. GI—Landlord and tenant—,Deposit of 

rent— withdrawal by landlord’s agent, effect of— 

Recognition of tenant. . 

Defendants deposited agertain sum in Court as 
rent under section 61 of the Bengal Tenancy Act. 
Plaintiff's agent, who was authorised to withdraw 
money ,deposited in Court by tenants or any other 
money paid into Court to the credit of the plaintiff, 
withdrew- the money deposited by defendants: 

Held, that the withdrawal of the sum by the 
plaintiff’s agent amounted to a recognition of the 
defendants as plaintiff's tenants Pat MoTIHARI 
CowcERN, Lp. v. LACHMI Prasap, (1917) Pan 36 








SS. 69, 70-— Costs, separate' order as to, 
by Sub-Divisional Officer — Jurisdiction — Revision. 
Where in a proceeding for adivision of crops 

under sections 69 and 70, Bengal Tenancy Act, the 

Sub. Divisional Officer passed an order for costs: 
Held, that the separate order for costs was without 

jurisdiction and the Commissioner or the Board 

could set it aside. 

Obiter.—A Collector can take the costs into con- 
sideration in framing his award, and so arrange his 
order of appraisement that the shares awarded to the 
parties may include or be diminished by the proper. 





and equitable proportion of the costs, BR B & O 
SHEW GHULAM, In re, 1 P. L. W. 694 482 

s.85 - , 534 
—— S. 85 (2) 621 


—-—— S. 95—Common manager—Accounts, suit 
for—District Judge, permission of. | 
Where on a petition presented by some `of the: 

co-sharers of an estate, a proceeding in which all the 

co-sharers were made parties was instituted against 
the common manager, in the course of which the 

District Judge while releasing the estate passed an 

order which ran: ‘‘Permission to sue the common 

manageris granted," and it did not appear that the 

District Judge had passed the accounts filed by the 

common manager: 

Held, that any one or more of the co-sharers of the 
estate (including those who did not present the 
petition) were entitled to avail themselves of the 
permission granted by the District Judge and to sue 
the common manager for accounts. © DURGA 
PRASANNA Roy v. lsHAN CHANDRA SHAHA, 44 o el 
———— SS, 109 A (3), 30 (a), (b), 52— 

Application for enhancement of vent — Enhancement 

under s. 80 (b)— Appeal, second, whether lies. 

Plaintiff instituted proceedings for enhancement 
of rent against the defendants under section 30, 
clauses (a) and (b) and section 52 of the Bengal 
Tenancy Act. The Settlement Officer enhanced the 

rent under section RO (a) and (b), but refused to 
grant an enhancement under section 52. Before the 

Special Judge, in appeal, the point as to whether 

the rent was liable to enhancement under section 

52 cf the Bengal Tenancy Act was not pressed or 

argued or discussed. He held that the rent was nob 

liable to enhancement under section 30 (a), but was 

liable to enbancement under section 30 (0): 
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Held, that, inasmuch as hf Judge had dealt with 
the case only from the poing of view as to whether 
the rent was liable to be enhanced under section 30 
clauses (a) and (b), the case was one to which sec- 
tion 109A of the Bengal Tenamy Act applied, 
and that the Judge’s decision being one merely 
settling the rent, no second appeal lay to the High 
Court, Pat JALDHARI SINGH v. SHAMLAL MAHTO, 
2 P. L. J. 574; 4 P. L, W. 60 34 








S. 116 177 

s. 153 790 

-—— —— S. I53—Appeal, second—Question of 
title 414 
S. 169, cl. (C)—Rent- decree — Sale- 


proceeds, disposal of—Interest on arrears accruing due 

since institution of suit, right of landlord to receive. 

Where a tenure is sold in execution of a decree 
for arrears of rent, the landlord is entijled under 
the terms of section 169, clause (c), of the Bengal 
Tenancy Act to be paid out of the surplus sale- 
proceeds, the arrears of rent that have accrued duo 
since the institution of the former suit, together 
with interest thereon at the rate provided for by 
the Act. C PRAFULLA Natu TAGORE v. MATABAD- 
DIN MANDAL, 26 C. L. J. 322 881 
— S. 178, proviso 3 —Horticultural 

holding, what is—Garden or orchard. 

A piece of land let out containing fruit trees, pf 
which the lessee enjoys the fruits and on which may 
be planted by him fresh and additional trees, is nob 
a garden in any sense of the word, but is really let 
out as an orchard to which the provisions ‘of the 
Bengal Tenancy Act donotapply. * 

The question whether a holding is horticultural is 
a question of fact to be determined in each parti- 
cular case from the facts found on evidence. 

Land possessed by the lessee by enjoying the fruits 
of the trees standing thereon and also by growing 
new trees, of which" no portion is under cultivation 
for horticultural purposes, does not formi a horticul- 
tural holding. C Ras Koxag Nani v. MOHESH 
CHANDRA GUHA ‘ 

—— —— S. 180 and’ Ch. VI—Non-occupancy- 
holding—Utbandi tenant—Lease of chur land for 
term of years, nature ofe 
A tenancy of achur land fora term of years 

created by a lease in writing unregistered, the rent 

being payable at the rateof Rs. 2 per digha in 
respect of such of the land as for the time being 
is capable of being brought into cultivation, is not 
one of an utband: nature, but is a non-occupancy 
holding to which Chapter VI of the Bengal Tenancy 
Act is applicable. © Miru v. AMRITA Lat Sen 546 


Sch. III, Art. I (a) 177 
Berar Land Revenue Code, ss:4 (5), 
86, 87, 205 —Pre-emption—" Recognised division 
of survey number”, what is—Officer in charge of 

Record of Rights, whether can recognise division. 

An occupant of a recognised division of a survey 
number, within the meaning of  sectioh 4 (5) of 
the Berar Land Revenue Code, has no right of pre- 
emption with reference to angther recognised division 
of the same survey number, 





A sub-division of a survey number made by agree- 
ment of parties but which has not leon recognised 
within the meaning of section 445) of the Berar Land 


t 
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Revenue Code is not a ‘ 
vey number.” , . 

The words “survey number" in section 87, Berar 
Land Revenue Code, include recognised divisions of 
a survey number. € . 

The Officer-in-charge of the Record of Rights is 
not an officer authorised, under section 4 (5) of the 
Berar Land Revenue Code, to recognise the division 
of & survey number. Therefore a recognition of a sub- 
division by him is no bar to pre-emption. SURYA 
Buan v. RENAL 447 


- ss. 86,87, 205 447 


Bill of Lading, endorsement on, interpretation 
of —Goods shipped "im good order amd condition’, 
meaning of— Warranty by shipper, whether implied 
—‘Not responsible for counter-marks’, effect of ~ 
‘Counter-marks', meaning of. 

Where a Bill of Lading only states that the goods 
have been shipped ‘in good order and condition’ and 
bears no endorsement modifying the statement nor 
is there any warranty given in the delivery 
order, the consignee is ,nob entitled to receive the 
goods in sound condition. 

The word ‘counter-mark’ denotes a mark added 
to a mark or marks already existing and often has 
special reference to the identity of the goods as 

nging to a particular person. 

weh un denok a consignee, such as B. c. L, put 

ona bag of sugar after the manufacturer’s mark 

denoting the quality of sugar or its origin of pro- 

duction is a counter-mark. . 

The effect of the endorsement ‘not responsible for 
counter-marks’ in a Bill of Lading by a shipowner 
ig that the “Bill of Lading in itself cannot be taken 
as copstibuting an admission that the bags shipped 
are correctly marked and as discharging the con- 
signees from the: burden of proof that clearly lies 
on them of showing that anf particular bags 
claimed by them are a part of their actual con- 
sienment and not a part of that of any other 
consignee. S Bomsay Company, LD., v. KARACHI 
Porr Trust, 11 S. L, R. 29 _ 659 
Date on, whether evidence of date of shipmen t. 

The date on & Billof Ladigg is very strong prima 
acie evidence of the date of shipment. L B Ooxsn- 
sum RarsEE & Co. v. HARDIMAN 


Bombay Act V of 1886, s. 2 450 


Bombay Civil Courts Act (XIV of 
1869), s. 17 —Appeals, power to hear, conferred 
upon Assistant Judge, scope of — Jurisdiction. 

A notification under section 17 of the Bombay 
Civil Courts Act empowering an Assistant J adge to 
hear appeals referred to him by the District Judge 
has the effect of conferring appellate powers nob 
upon the Court, that is any occupant of the Court, 
of the Assistant Judge, but upon the person, and such 


1 
P 


cognised division of a sur- 
* 








ntinue even after that person is trans- 
Pered to amother Disttict to discharge the functions 

istant Judge. $ ; 
ii pesce to hear appeals under soctiou 17, oie 
the Bombay Civil Courts Act are conferred with 
reference to decrees of Assistant Judges Courts 
as well as to decrees of Subordinate Judges’ Courts, 
and an Assistant Judge on whom such powers are 
' conferred is, therefore, competent to hear such 
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appeals from the Assistant Judge's Court as might 
be referred to him by the District Judge in terms 
of section 17. B, SHANTAPPA JINWAPPA PARMAJ Ww. 
RAMCHANDRA GOPAL, 19 Bom. L.R. 852 

Pemex District Police Act (Bom. 

Act IV of 1890), ss. 63 (b), 80,(3)— 

Vewatiously seizing propeyty —"Seizure, meaning of — 

Limitation, . 

Accused, a Police Officer, seized certain property 
belonging to the complainant on the 2nd March 1916, 
and the property continued in the custody,of the 
Police for some months before it was restored to the 
complainant. The latter filed a complaint against 
the accused on the 12th December 1916, charging him 
under section 68 (5) of the Bombay District Police 
Act with vexatiously and unnecessarily seizing his 
property. The complaint was filed within six months 
of the restoration of the property to the complainant 
but more than six months after the date of seizure of 
the property: 

Held, that the act complained of was the whole act 
of seizure by the Police, which must be taken to have 
been a continuous act so long as the seizure by the 
Police was maintained, and that, therefore, the pro- 
secution was not barred under section 80 (3) of the 
Bombay District Police Act. B . Mapnav Ganpat- 
PRASAD v. MAJID KHAN ALIFKHAN, 19 Bom. L.R. 
677; 18 Or. L. J. 914; 41 B. 737 I46 
-——— S. 80 (3) I46 
Bombay Hereditary Offices Act (IH 

of 1874), S. 4—Bombay Act V of 1886, s. 2— 

“Family,” meaning of—Vatan—Succession—Males 

excluding females. 

A vatan family means the descendants of a common 
progenitor who was a vatandar. 

The acquirer of a vatan died without leaving any 
lineal descendants, and Government granted sanads 
in‘respect of the vatan property to the descendants 
of the father’s brother of the deceased. A descend- 
ant of another brother of the deceased’s father was 
mentioned in one of the sanads as vahivatdar of the 
holder of the vatan: 

Held, that the male descendants of the. vahivatdar 
could not succeed to the vutan property in preference 
to the female descendants of the grantee of the 
watan, under section 2 of Bombay Act V of 1886, 
inasmuch as they were not the descendants of the 
original acquirer of the vatan or of the subsequent 
grantee of it. B Bat Laxmr ~v. MAGANDAL 
JAMIETRAM, 19 Bom. L. R. 730; 41 K. 677 450 
Bombay Land Revenue Code (Bom. 

Act V of 1879), ss.79 A, 202 908 
Bombay Minors Act (XX of beide o 


Bombay Prevention of Gambling 
Act (Bom. Act IV of 1887), s. I2— 
‘Game’, whether wager—Instrument of gaming— 
Betting on horse-vace, whether playing game. 

The word "game" as used in section 12 of the 
Bombay Prevention of Gambling Act does notin- 
clude a wager. 

Accused were gambling within the second enolo- 
sure of the Bombay Race Course during the races. 
They received money from persons who beb on the 
horses running and promised to pay on the winner 
at certain rates. They were charged under section 
12 of the Bombay Prevention of Gambling Aot: 
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Bombay Prevention of. Gambling 

Act—concld. 

Held, that the accused were not guilty of an offence 
under section 12 of the Act inasmuch as they were 
not playing with instruments of gaming used in 
playing a game. 

| ‘Per Heaton, J.—Betting on a horse-race is not 
playing a, game or playing with instruments used 
in playing a game within tht meaning of section 12 
of the Bombay Prevention of Gambling Act. B 
EMPEROR v. VITHALDAS Hirst, 19 Bom. L. R. 830; 19 
Or. L. J. 8 920 
British Baluchistan Regulation IX 

of 1896, s. IO. 

. Section 10 of the British Baluchistan Regulation, 
IX of 1896, creates an estoppel by judgment only 
when the matter in issue has been finally decided. 
'P C ABDULLAH Asucak ALI KHAN v. GANESH DASS, 
128 P. W. R. 1917; 22 M. L. T. 451; 22 C. W. N. 121, 8 
P. L. W. 331; 26 C. L. J. 668; 15 A. L. J. 889; 19 Bow, 
L. R. 972; 84 M. L.J. 12; 7 L.W. 62; 132 P.L. R. 
1917; (19183 M. W. N. 7 959 
Buddhist Law, Burmese-Adophion— 

Kittima son—Proof-Separation, effect of —Forfeiture, 

Under the Burmese Buddhist Law a child adopted 

according fothe fullest form of adoption and retain- 
ing his status as an adopted child till the death of 
his adoptive parents, is entitled to inherit their 
estate as if he were a natural and lawful child, 
either in the absence of other children or in com- 
petition with them. Such a child is called a kittima 
tha. 
. There is no ceremony of adoption, but is must be 
smaiter of publicity and notoriety. The fact of 
the adoption can either be proved as having taken 
place on a distinct and specified occasion, or may be 
inférred from a course of conduct which is incon- 
sistent with any other supposition. But the amount 
of proof of publicity required, will be greater in 
cases of the latter category, when no distinot 
occasion can be appealed to. 

A kittima child may forfeit his right of inherit- 
ance by separating from his adoptive parents. But 
where there are no other children with whom the 
kittima child seeks to compete or share, the law 
allows him to inherit in whole or part notwithstand- 
ing his separation. Separation working a forfeiture 
isa matter of intention. If the separation of resi- 
dence be with the consent of the adoptive parents, 
andif the child is ready and willing to discharge 
£ligl duties after it, the bond is not broken. P C 
Maune Taws v. MAUNG TUN Pr, 22 M. L. T. 411; 22 
C. W. N. 97; 27 O. L.J 68; (1918 M. W.N.9 863 
=— — Orasa child, claim — of— Limitation, com- 
' mencement of—Disability, subsequent, effect of 


—— — Beduction-—— Cause of action Promise of mar- 
riage, absence of, effect of. 

Under the Burmese Buddhist Law where there is 
no promise of marriage, seduction, even if it results 
in pregnancy, does not give rise to any cause of 
action. L B Ma News Yrv. Matna Hua MAUNG 

539 
——— — Succession—-Children of divorced wife, right of 
: inheritance. of —Gift—Possession, delivery of. 

Under the Burmese Buddhist Law the children of 

& divorced wife, who live with their mother and do 
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not maintain filial relations @vith the father, are not 
entitled to share in his estgte where there has been 
a division of property at the time of divorce. 

By maintaining filial relations is meant something 
more than paying visits to the pgrent or receiving 
presents from him, which only indicates a continuance 
of those relations that are natural between a parent 
and child. Filial relation implies living working and 
planning with the parent 

The essence of a transfer by delivery of the pro- 
perty is that possession is changed. In the case of 
a gift the donor must put the donee in such relation 
to the land as he himself occupies. The actual part- 
ing with possession is the only true test of a gift. U 
B Ma Tox wv. Ma Cut, 3 U. B. R. (1917) 23 68 
—— —— Succession — Children of three marriages, 

shares of. 

Where there have been three marriageg and there 
are children of each marriage, the children of the 
marriage during which the property was acquired, get 
two out of four shares and the children of the other 
two marriages one lot each. L B MiSo Ma Smwz v. 
Cuir MAU 950 
Burma Gambling “Act (I of 1899), 

ss.6,7,11 . 3 
Burma Municipal Act (III of 1898), 

S. [42—Bye-laws framed by Municipal Committee 

imposing, conditions on pownbrokers, validity of— 

Condition restricting rate of interest to be charged — 

Licensee, whether can object to condition, 

Section 142 of the Burma Municipal Act empowers 
a Municipal Committee te make bye-laws for'render- ` 
ing licenses necessary for pawnbrokers and deter- 
mining the conditions subject to which they shall be 
granted. 

A condition in pawnbrokers’ licenses issued 
under section 142 of the Burma Municipal Act 
limiting the rate of interest chargeable by pawn- 
brokers does modify and restrict the law which 
allows freedom of contract, but it is not on that 
account ultra vires of the Municipal Committee 
inasmuch as the power to limit the rate of interest 
is reasonably implied in the power to determine 
the conditions of such licenses. 

It does not lie in the mouth of a licensee to object 
to the terms of a license which gives him rights 
and privileges which he would not enjoy without 
such license. 

Any one who wishes to carry on the business of a 
pawnbroker withinthe Rangoon Municipality must 
have a license and must carry on his business in 
conformity with the conditions of that license 
whether or not they modify the law under which 
businesses for which no licenseis required, are carried 
on, S. C. PAUL v. EMPEROR, l& On. L.,J. 1012 


756 

Calcutta Municipal Act (ill B. C. of 

1899), S. 561—Bye-laws Nos. 88 and 86, con. - 

struction of—Breach of Bye-law No, 82—Several 

liability of offenders. s s 

Per Curiam.— Bye-law No. 85 under the Oaloutta 
Municipal Act is not ultra vires and by the express 
terms of that bye-law each ofsthe persons who jointly 
commit breach of Bye-law No. 83 is liable to be 
fined to the extent of Hs. 20. 

Each of the persons who have jointly committed a 
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breach of Bye-law No.85 hinder the Calcutta Municipal 
Act is, upon conviction, lmble to be punished with 
the maximum amount of the prescribed fine, regard- 
less of the number of persons who may have baen 
associated with him in the commission of the breach. 

Per Mookerjee, J. —As a general principle of Criminal 
law, all who participate in the commission of an 
offence are severally responsible, as though the 
offence were committed by each of them acting 
alone; consequently, although as joint actors in the 
commission of the crime, they may be jointly tried 
and convicted, each must be separately punished as 
if he had committed the offence alone. C Amrita LAL 
Bose v. CORPORATION oF CALCUTTA, 21 C. W. N. 1016; 
26 O. L, J. 215; 18 OR. L. J. 945; 44 C, 1025 309 
Caveat emptor, rule of, applicability of, to 

revenue sales 500 
C.P. Land Revenue Act (XVIII of 

1881), s. 72 —C. P. Tenancy Act (XI of 1595), 

3. 49—Occupancy holding —Rent, fixation of, by Settle- 

ment i Officer, effect of— Wajib-ul-arz, entry in, 

construction of. 

The rent fixed for an, occupancy holding under 
section 49 of the ©. P. 'lenanoy Act is the 
normal rent fixed for the purpose of- declaring 
the revenue payable by the malguzar, and such fixation 
is subject to any contract between the parties and 
to conditions settled under section 72 of the C.P. 
Land Revenue Act. 

A Settlement Officer has under the C. P. 
Land Revenue Act power to allow a reduction 
or an exemption from rent, and his decision is 
binding duringsthe currency of the Settlement. 

The wajib-ul-arz of a village contained an entry 
in respect of an occupancy holding that no rent was 
payable by the tenant because of haqdari and rishte- 
dari. This entry was based on an order of the Settle- 
ment Officer, which was as follows:C"Petitioner 
Jawahir should be recorded in the wajib-ul-arz as 
privileged occupancy tenant holding rent free in lieu 
of haq in the villago income": 

Held, that the order of the Settlement Officer was 
binding on the successors-in-interest of the landlord, 
and enured to the benefit of the heirs of the tenant. 
N RAMPRASAD v. JAGORI, 13N L. R. 179 292 
C. P. Municipal Act (XVI of I903), s. 

- 122— President of Municipality, whether can try 

Municipal cases. 

It is highly undesirable that the President of 
a Municipal Committee should try Municipal cases, 
N DEENDAYAL v. EMPEROR, 18 OR. L. J. 1017; 14 N. L. 
R. 14 761 
C. P. Tenancy Act (XI of 1898), s. 35 

— Landlord and tenant—Abandonment of undefined 

share qf holding— Landlord, right of re-entry of. 

There can be no abandonment or implied surrender 
of a holding where a person entitled to pay the entire 
rent has either paid it or tendered it. 

Where a lease is in favour of two or more persons 
as tenantsin-common, and fixes » sum as rent payable 
in respect of the tenancy, thtn, although the landlord 
for convenience accepts a certain portion of the rof 
from each tenant, each tenant is entitled to pay up 
the whole rent and prevent a forfeiture of the 
holding. : 

Section 30 of the O. P. Tenancy, Act, which deals 
with implied surrender, speaks of a surrender of 
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the holding. It makes no reference toa part of the 
holding, much less to an undefined part of it. 

A claim fora partition of a holding and separate 
possession of the share ofa tenant based upon an 
allegation of abandonment or implied surrender of 
an undefineti share of the holding is not saustfinable. 
N NILKANTH v. Buacwayr, 13 N. L. R. 176. * 270 


——-— S. 46 (2), scope of 710 


— S. 46 (B)—Mortgage of occupancy hold- 
ing—Registration, prohibition against, effect of. 
Thereis nothing in section 46 (5) of the C. 

P. Tenancy Act to justify the view that a 

Registering Officer was left free to admit to registra- 

tion, after the coming into force of the Act, an 

instrament executed before that date and falling 
within the prohibition contained in the section. 

The effect of such a probibition as that contained 
in section 46 (5) of the O. P. Tenancy Act 
is to control the provisions of the Registration Act, 
so thatit is onthe same footing as a prohibition 
contained in the latter Act. 

A registration, which has been effected in direct 
contravention of any provisions of Jaw, must be 
ignored in toto, so that a document which is registered 
in the face of the prohibition enacted in section 46 
(5) of the C. P. Tenancy Aot is wholly invalid and 
cannot operate in respect of any property ostensibly 
transferred by it. N NILKANTU, GHULYA, 13 N, L. 








—— — s. 49 292 
ss. 70, 7 1— Sale, incomplete, of E 
—]Rjectment suit, maintainability of 2 


= SS. 70 (2), 46 (2), scope of —Provincial 
Insolvency Act (III of 1907), s. 10, sub-s. 2— 
Ordinary and occupancy holdings, whether can vest 
in Court or Receiver. ` 
The provisions of section 46 (2) and 70 (2) of the 
Central Provinces Tenancy Act that occupancy and 
ordinary rights of a tenant shall not be sold in 
execution of a decree, do no more than protect the 
rights of tenants in execution of a decree. They would 
not for instance prevent the attachment of the tenant’s 
rights for any purpose other than sale, such as put- 
ting the fieldsin charge ofa Receiver under the 
provisions of section 51 of the Civil Procedure Code. ' 
The ordinary and occupancy holdings of an insol- 
vent tenant in the Central Provinces, being 
exempted by the Central Provinces Tenancy Act 
from liability to attachment and sale in execution of 
a decree, do not vest in the Court or Receiver under 
sub-section 2 of section 16 of the Provincial .Insol- 
vency Act. N SITARAM v. BHAIKH SAIDAR, 13 N Ab 


216 
S. 71 288 
Chose in action, part assignment of, validity 
of—Transfer of Property Act (IV of 1882), a, 180— 
Judicature Act (1873), (36 § 37 Vic. Oh. 66), s. 20. 
Quzre:—Whether a part assignment of a chose 
in action is valid in India having regard to the 
absence of the word ‘absolute’ from section 130 of 
the Transfer of Property Act as compared with 
section 26 of the Judicature Act. Wi Sansan SAHIB 
v. ABDUL AZEEZ SAHIB 68 


Chota Nagpur Incumbered Estates 
Act (VLot 1876) 823 
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Chota Nagpur Landlord and Ten- 
ant Procedure Act (I B. C. of 1879), 
S. IO (a), (D)—Chota Nagpur Tenancy Amend- 
ement Act (V B. C, of 1908), s. 1 (31— Bengal General 
Clauses Act (I B. C. of 1899), s. 8—-Ovcupancy hold- 

, ing,. transfer of, im emeculion of decree, whether 
permissible—Sale effected before caming*into opera- 
tion of Act V of 1908, effect of. 


An involuntary transfex of a holding in which 
‘occupancy rights have been acquired, taking effect 
under an orderof Court on foot of a decree in 
execution proceedings is, unless set aside, binding and 
operative as against the raiyat. 

An execution sale of an occupancy holding effected 
before the coming into operation of the Chota Nagpur 
Tenaney (Amendment) Act of 1903, although confirm- 
éd after that date, is unaffected by the provisions of 
section 10 a), clause (b) of the Act of 1879 as 
amended by the Act of 1903. The Chota Nagpur 
‘Tenancy (Amendment) Act of 1908, was not intended 
to affect a sale of a vatyat’s interest where the sale 
had actually been effected prior tothe coming into 
operation of the Act. 

Per Chapman, J.—An execution sale creates a right 
of some sort in the person in whose favour the pro- 
perty is knocked down, viz., a right to have the sale 
confirmed if no application under the Code of Civil 
Procedure to have the sale set aside is made within 
the time allowed by the law. Unless, therefore, it is 
perfectly clear from the provisions of the Chota 
Nagpur Tenancy (Amendment) Act of 1903'that it was 
ihe intention to do away with any such right which 
came into existence before the Act, it must be held 
that that right subsisted after the passing of the Act, 
and that a purchaser was entitled to have the sale 
confirmed although the Act came into force before the 
full title vested in him. Pat Gawrar MAHTO v. 

‘ OgoraN Ram, 2 P. L. W. 149 ^ 387 
Chota Nagpur Tenancy (Amend- 
ment) Act (V B. C. of 1903), s. S) 


Chota Nagpur Tenancy Act (VI B. 
C. of I908) 859 





value—Appeal, second, whether lies. 

A rent suit, the value of which did not exceed 
Rs. 100, was tried by a Deputy Jollector. On appeal 
to the Deputy Commissioner the case was remanded 
to the First Court, which dismissedit. On appeal to 
the Judicial Commissioner the suit was partly 
decreed. A second appeal was filedin the High Court: 

Held, that having regard to the provisions of 
section 218 of the Chota Nagpur Tenancy Act no 
appeal lay to the Judicial Commissioner and no 
second appeal lay to the High Court, inasmuch as no 
qnestion relating to a title to land or to some interest 
inland as between the parties having conflicting 
claims thereto, had been determined. Pat Durea 
Prasan NATH MissRA v. GANPAT DHOBI, (1917) Par. 
188: 2 P. L. W. 154 : 90 
City of Bombay Municipal Act 

(Bom. Act III of 1888), s. 349 B— 

“Building,” meaning of—Raising or erecting building 

—Bath room, addition of, to house. 

Where there is a substantial residential house, 
the house as a whole must be regarded as the 
"building" referred to in section 349 B of the City 
of Bombay Municipal Act, and it is not possible, 
without unduly straining the wording of the 
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section, to construe the -word "building" used 

therein as denoting some small portion of the whole 

house, such as an outlying bath room. 

The accused added small bath *tooms to the third 
and fourth floors of an old residential house in the 
City of Bombay. The houso had been built before 
the coming into force of the City of Bombay 
Municipal Act, 1383, and the newly added bath 
rooms fell below the original height of the house: 

Held, that the accused had neither raised nor 
erected a building within the meaning of seotion 349 B 
of the City of Bomrbay Municipal Act, and that he 
was consequently outside the purview of that sec- 
B KarnLIANJI VARDHAMAN v. EMPEROR, 19 
Box. L. R. 681; 18 Cr. L. J. 902; 41 B. 741 134 
Civil Procedure Code (Act XIV of 

1882), ss. 211, 212 ° 929 
—— — SS. 274, 287, 289, 29 I —Feccution 

—Sale, suit to set aside—Proclamation, non-service of 

— Records destroyed by fire—Burden of proof. 

Where an auction sale of several properties 
situated in several villages js sought to be set aside 
on the ground that the sale proclamations were not 
duly served in all the villages and it is found that 
the record of the service of the proclamations was 
destroyed by a fire which broke ont in the Court 
house, the burden of disproving the prima facie 
presumption that official acts were rightly carried e 
out, rests with the persons challenging the sale. 

Where in such a case itis proved that proclama- 
tions alleged to have been served in specific modes 
in some of the villages could never” have been so 
served, that does not leave the other cases unaffected, 
but the whole story of the service of the pro- 
clamations completely breaks down and becomes a 
series of concocted falsehoods prapared for 
deliberately misleading the Court. 

In such a case it isonly right that the party on 
whose behalf this evidence had been prepared, 
should be associated with the scheme of deceit which 
it was designed to carry out and that such association 
shonld be regarded as an important element in 
determining whether his defence was honest and 
jast. P C MADHU Svean CHOWDHRI v. CHANDRA- : 
BATI CHOWDHRAIN, Z1 C. W. N. 897; (1917) M. W. N. . 


5.8; 6 L. W. 487 5 
ss. 287, 289, 29I 257 
—— S. 3IOA 839 





ss. 365, 366, 368, 371, 588, 
Section 871 of the Code of Civil Procedure, 1882, 
which gives a remedy by review against an abate. 
ment order, is available to a plaintiff whether such 
order is passed under section 366 or section 368, P 
C Bris INDAR SINGH v. KANSHI RAM, 23 M. L.J, 
486; 22 M. L. T. 862; 6 L, W 692; 126 P. W, R 1917; 
15 A. L J. 77775 19 Bom. L. E, 863:3 P. L, W. 313; 26 
C. L. J. 572; 104 P. R 1917; Tara) M. W. N. 811; 22 
C. W. N. 169; 127 P L R. 191 4 
.- SS. 368, 371, 588 . an 
Civil Procedure Code (Act V of 
1908),s. I 1 —Hyderabad Assig aen. listrict Courts 
Law, 'nsv- Assistant — Cofunissioner, jurisdiction 
of— Transfer as Subordinate Judge, whether affects 
jurisdiction —Res judicata —Court trying previous suit, 
whether compelent to try subsequent suit --Mesne 
profits, claim for, whether can be joined with claim 
for recovery of land, 


' 
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e 

In 4 suit for possession and mesne profits on the 
basis of an adoption, the defendants’ contention was 
that it was barred by res judicata by reason of the 

“adoption being adjudicated invalid in a previous suit 
“between the same parties, The claim for possession 
‘in the subsequent suit was valued at a trifle over 
Rs. 1,500 and that of mesne profits at Rs. 8,250, 
‘The previous suit was tried by an Assistant Com- 
missioner, first class, who had powers to try suits of 
‘the value of Rs. 5,000. He was, however, then acting 
as Subordinate Judge, who had ordinarily jurisdic. 
tion up to Rs. 1,000; 

Held, (1) that the decree in the previous suit 
operated as a bar to the trial of the subsequent suit; 
that the term “Subordinate Judge” was not a term 
recognised by the Hyderabad Assigned District 
‘Courts Law, 1889; and that the jurisdiction of the 
-Assistant Commissioner, first class, was not taken 

“away by reason of his being posted to a place where 
suits above the value of Rs. 1,000 were not triable; 
1 ` (2) that as the right to the property could not be 
‘established by reason ofits having been adjudged 
against the plaintiff in a previous suit, the subsidiary 
claim for mesne profits must necessarily fail; 

(3) that, in determining the question as to 
wkether the Court which tried the previous suit had 
‘power to try the subsequent suit, the suit must be 

e looked to as it could have been framed but for the 
option given in the Civil Procedure Code in the way 
-of joinder of causes of action. N SUKHDEO v. 
BHULAI 





S. i [ —Res judicata 392 


S. II —Res judicata—Swit for cancellation 
of bond dismissed on ground of non-maintainability 
—Suit on bond. 

Defendant sued for the cangellation of a bond 
‘on the ground that he was induced to execute it 
.by the fraudulent representations of the, plaintiff. 
The lower Court dismissed the suit on the ground 
that the allegation of fraud had not been established. 
The Appellate Courb held that the suit was nob 
maintainable and dismissed it without going into 
the merits. Ina suit by t&e plaintiff on the bond 

e the defendant denied liability on the grouud that 

he had been induced to execute the bond by the 
fraud of the plaintiff: 

Held, that the defendant's plea was not res 
judicata, inasmuch as the judgment of the lower 
Courtin the.previous suit was superseded by the 
judgment of the Court of Appeal, and the only 
thing finally decided by the Court of Appeal was 
that the suit was not maintainable, and that no 
decisiow ough? to have been pronounced on the 
merits. P Q.AszpULLAH ASHGAR ALI KHAN v. 
Ganesa Dass, 128 P. W. R. 1917; 22 M. L. T. 451; 22 
C. W. N. 121; 3 P. L. W. 381; 26 C. L, J. 668; 16 A. L. 
J. 589; 19 Box. L. R,972; 34 M. L. J. 12; TL. W 62; 
132 P, L. X. 1917; (1918) M. W. N. 7 959 
— —— S, I I—Res judicata—Suit on pro-note ang 

sale-deed—Swbsequent suit for breach of covenant of 

andemnity in sale-dee&, maintainability of. 

Plaintiff claimed certain money on the basis of a 
pro-note executed in favour of the defendant, and a 
sale-deed by which the defendant, had transferred 
his tights under the pro-note tothe plaintiff. The 
suit having failed, the plaintiff sued the defendant 
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upon a covenant of indemnity forming part of the 
conveyance executed by the defendant in his favour: 

Held, that in the subsequent suit the plaintiff was 
not suing éhe defendant under the title whigh was 
the basis of the previous suit and that the subse- 
quent suit was not, therefore, barred by the provi- 
sions of section 11 of theeCivil Procedure Code. 
GOBIND RAM v. RAM SAHAI 
S. I I, Expl. IV —Res judicata— Defence 

not disclosed iw previous suit—Suit dismissed on 

preliminary point—Subsequent suit, same defence, 

whether can be raised in. i 

Upon a proper construction of section 11 of the 
Civil Procedure ‘Oode a question not put directly in 
issue ought not and cannot be treated as res judicata 
unless there has been a judicial determination 
express or implied on the matter. 

In a former suit between the parties the defend- 
ant did not disclose his defence on the merits 
and the suit was dismissed on a preliminary point 
of notice only. In a subsequent suit between the 
same parties it was contended by the plaintiff 
that the defence raised by the defendant was 
barred by ves judicata as that matter might and 
ought to have been madea ground of defence in 
the former suit: : shot 

Held, that as the defendant had in the previous 
suit distinctly reserved his defence it was open to 
him to raise it in the subsequent suit, M DATTARAYA 
KRISHNA v. KAWADAJI WANI 508 


S. II, Expl. V—Civil Procedure Code 
(Act XIV of 1882), ss.211, 212—Res judicati—Mesne 
profits, past, decree for, whether bars suit for future 
mesne profits. . 

By the Full Bench (Ayliny, J., dissenting .— Where, in 
a suit for possession of property and mesne profits, 
past and future, a decree is passed for possession 
and past profits without the claim for future profits 
being decided, a second suit for recovery of mesne 
profits from the institution of the first suit till de- 
livery of possession is not barred. " 4 

Per Wallis, C.J.—The word ‘relief’ in Explana. 
tionV to section 1J, Civil Procedure Code, means 
relief arising out of a cause of action which had 
accrued at the date of suit and on which the suit 
was brought and does not include relief, such as mesne 
profits, accruing after the dateof suibas to which 
no cause of action had then arisen. DOoRA1SAMI 
AIYAR v» SUBRAMANIA AIYAR, 22 M. L. T. 484; 33 M. 
L. J. 699; (1917) M. W. N. 847; 6 L. W. 784 929 


S. I I, Expl. V— Resjudicata, constructive 
—Suit claiming relief alternatively against several 
defendants— Deéree against some plaintiffs—Suit, 
subsequent, against other defendants, whether barred 
—Fraud—Limitation, commencement of. 

. Where a suit olaiming reliefs alternatively against 

several defendants is decreed against some of them, 

and an appeal is preferred by those defendants, it does 
not become incumbent upon the plaintiff-respondenb 
to file & cross-objection against the other defendants 
in order to enable the Court of Appeal, if it allows 
the appeal, to settle the rights of the respondents 
inter se, nor does the mere omission to invite the 

Court to settle those rights amongst the respondents 

inter se give rise to a case of res judicata "under sec; 

tion 11, Civil, Procedure. Code. , & 
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* "The plaintiffs sued the defendants Nos. 3 and 4 
‘for gome back rents on the allegation that they 
. wero due and owing from them to the defendant 
-No 1, who had for valuable consideration assigned 
“them tothe, plaintiffs and in the suit they also 
-made the efendant No. 1 a party claiming alterna- 
‘tively that in the event of thé rents not being found 
„due from the deféndants Nes. 3 and 4, defendant 
“No. 1 might be ordered to pay the same. The suit 
was decreed against defendants Nos. 3 and 4, bub on 
their appbal, it was dismissed as against them on the 
ground that they had paid the sum claimed to de- 
-fendant No. |, and there being no cross-appeal or 
'eross-objeotion, the liability of defendant No 1 was 
left undecided. Ina subsequent snit-by the plaintiffs 
against the defendant No. 1 for the same sum: 

Held, .(+). that the suit against defendant No. 1 
was not barred on the principle of constructive 
:res judicata under Explanation V, section 11, Civil 
Procedure Code, for although the Appellate Court 
chad power under Order XLI, rule 33, Code of Civil 
Procedure, to decide theliability of the defendant No. 1 
“in the former suit, it had left if undecided; 

(ii) that limitation for the suit did not begin 
„to run until after the decision of the appeal in the 
former suit as the case was one of fraud which was 
not discovered before the final decision of tue Court 
:of Appeal: 

1444) that the facts held to have been proved by the 
“Appellate Court in the former suit and its judgment 
“could not be conclusive against the defendant No. 1, 
who was, therefore, entitled to have the whole of the 
‘facts alleged in the present suit proved and proved 
"properly against him with reference to the findings 
made by the Court of Appeal in the former suit. 
C SARAT CHANDRA BosE v THE KHARAREA MEZEJULA 
ZEMINDARI SYNDICATE, LTD, 548 


- S. I5, O. XXXVII - Provincial Small 
Causes Courts Act (1X of 1887), s. 16—Jurisdiction— 
‘Chief Court, whether competent to entertain suit of 
Small Causes jurisdiction. 

AChief Court has no jurisdiction to entertain a suit 
“of Small Causes jurisdiction. 

Order XXXVII of the Civil Procedure Code lays 
down ‘certain rules of procedure applicable only 
‘after the plaint has been admitted by the Chief Court. 
LB Wor Ler Lons v, A. RaHxas, 9 L. B. R. 60 

839 








S. 24 — Transfer of:case —Notice to parties, 
whether necessary—Court acting on motion of person 
not party to case, effect of —" Parties," meaning of. 

. Section 24 of the Civil Procedure Code is impera- 

tive and where a Court proceeds under. that section 

upon the motion of a party, itis bound to give 

notice to all other parties to the case whereof a 

transfer is sought -and to hear such of them as 

desire to be heard, before it can order any transfer, 

But where the Court proceeds on its own motion 


without a party application, it is not bound to give 


notice to the parties tothe case. 

| Where, however, the Court purports to take action 
under section 24 of the Civil Procedure Code on 
the application of a person who is not a party to 
the case but whom the Court erroneously treats as 
b party, the order of transfer must be deemed to 
have heen made by the Court suo motu, 
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The word “parties” in secáion 24 of the Civil Pro. 
-cedure Code refers to those liflgating the suit, appeal 
-or other. proceedings whereof the transfer is sought. 

N BIsANDAYAL-SITAKAM v. BoDULAL e LADHURAN, 13 
N. L. R. 203 
S. 35—Costs, Court, power of, to award— 

Co-defendents. 

Under section 35 of the Civil Prooedure Code the 
Court has full power to order one defendant to bear 
another defendant's costs. 

Where a plaintiff has a reasonable doubt as to 
which of two co-defendants is liable, and each of the 
latter denies his own liability throwing it on the other 
defendant, Lut in the end a decree is made against 
one of them, the unsuccessful defendant should be 
made to bear the costs of the successful defendant, 
S TyABJI MULLA MAHOMED BHAI v, SOUTH Britan 
Insurance Co, 11 S.L R. 1 * 636 
S. 35, O. I, r. B— Representative actions 

— Costs, payment of. 

Caution is necessary in giving leave under Qrder 
I, rule 8, of the Civil Procedure Code, and in drawing 
up orders for costs in representative actions, If the 
representative party alone is to bear the costs he 
should be named in the order. If,on the other 
hand, the representative and the party he represents 
.are to bear the costs, then the order should clearly 
specify that. B Bnigoosáar v. HARIBA RAGHUJI, 19 
Box. L. R 650 
———— S. 39—Transfer of. decree—British Court, 

whether can transmit decree for execution to Court in 

Native State. 

Courts in British India have no powér under the 
Civil Procedure Code to send their decrees for exe- 
cution to Courts in Native States, but they may and 
should send to these Courts the documents required 
by the latter to enable them to execute these deceos 
under the powers conferred upon them by the legisla- 
tive authority in their respective States. MI PEIRCE 
LESLIE & Co., LTD. v. PERUMAL, 33 M. L J. i80; 6 L. 
W. 203; 22 M. L. T. 139; (1917) M. W. N. 712; 40 M. 


1069 294 

——— S. 47 73, 929 

SS. 47, 63—Appeal—Execution proceed- 

ings dismissed on the Mound that the same were 
pending in a superior Court. 

Two different judgment-creditors attached one 
and the same property in the Court of the District 
Judge and also in the Court of the Subordinate Judgc 
of the same District. The Subordinate Judge having 
regard to the provisions of section 63, Civil Pro- 
cedure Code, declined'to proceed with an application 
made to him for the sale of the property and dis. 
missed the execution case: 

. Held; that an appeal lay to the District Judge 
from the order of the Subordinate Judge, as that 
order was one relating to execution within the 
meaning of section 47, Civil Procedure Code. C 
SURENDRA Naru Biswas r, SUP CHABAN MANDAL, 
26 id L. J. 42 * 466 


—* — S. 47, O. xxi, t. 85 —Evecution - Sale 
set aside—Purchase-money | *withdrawn—Sale sub- 

. sequently confirmed, effect of—Purchaser, whether 
bound to re-pay money within ceitain time—Order 
against purchaser gfter confirmation of sale—Appeai, 
whether lies, 
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On an execution sale Being set aside at the instance 
of the judgment-debtór, the auotion-purchaser with. 
drew the money paid by him, The sale was sub- 
sequently confirmed on appeal: 

Held, (1) that the salo did not come to an end by 
the purchaser withdrawing the purchase money, 
and that after the sale was confirmed by the Appel- 
late Court the purchaser was bound to pay in the 
money withdrawn by him; 

(2) that the time limit of fifteen days provided by 


rule 85 of Order XXI of the Civil Procedure Code | 


did not apply to this case, inasmuch as in repaying 
the purchase money into Court the purchaser was 
carrying out an order of the Court; 

(3) that after the sale was confirmed the purchaser 
was the representative of the judgment-debtor and 
an order passed against him was appealable under 
section 47 of the Civil Procedure Code. WI SHGNBAGA- 
MUTHU PILLAI v, VADUGANATHAN CHETTY, (1917) M. 
W. N. 861 552 
—— S., 47, O. XLI, r. I —Ezecution—Decree 

—Appeal, presentation of—Copy of decree, whether 

necessary, s . 

Rule 1 of Order XLI of the Civil Procedure Code 
makes it an inflexible rule that in the case of appeals 
from decrees the memorandum of appeal shall be 
accompanied by a copy of the deoree. The Court 
"cannot dispense with it. 

Where there is a* judgment and a decree based 
thereon on a question within section 47 of the Code 
of Civil Procedure, a valid appeal is not filed by 
presenting 8 memorandum of appeal without a copy 
of the decree. 

Semble.—An execution proceeding is a proceeding 
in the suit and the formal decision of a point within 
section 47 of the Code of Civil Procedure is a decree 
in that suit infer partes and the procedure in an 
appeal therefrom is that laid.down in Order XLI of 
the Civil Procedure Code, 1908. A — Qasr Arı KHAN 
v. BHAGWANT KUAR, 15 A. L. J. 801 
———— S. 47 — Representative of judgment-debtor — 

Purchaser, collusive, of equity of redemption, whether 

can object to execution of moertgage-decree. 

An alleged purchaser of the equity of redemption, 
whose purchase is found®not to be bona fide but a 
collusive transaction, has no locus standi to maintain 
an application under section 47, Civil Procedure Code 
objecting to the execution of the mortgage-decree as 
a representative of the judgment-debtor. c 
SnixATY TARANGINI DEI v. BarkcNTHA NATH MANDA 


na a Sa 48 —Eaecution—Mortguge decree directing 
sale of property and payment of deficiency — Decree 
absolute, whether necessary — Limitation Transfer 
of Property Act (IV of 1882), s. 90. 


The twelve years’ period of limitation under section 


48 ofthe Civil Procedure Oode for recovery of the 
deficienoy after a sale under a mortgage decree runs 
from the date when the remedy against the mort- 
gaged pfoperty is exhausted. i 

A mortgage decree was passed in 1898. It was a 
combined deoree direcjing the defendants to pay a 
certain sum on or before a certain date, directing a 
sale of the mortgaged properties in default of pay- 
ment and also decreeing that the defendants do pay 
any deficiency that might arise if the sale proceeds 
proved insufficient to satisfy the amount decreed, 
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with interest and costs, The sale took place on the 
12th January 1903, and was confirmed on the 17th 
February 1908, Thesale proceeds were insufficient 
to satisfy the amount decreed, and the decree-holder 
filed an*execution application in 1906, pn Which exo. 
cution was ordered after notice to the *judgment- 
debtors, It was ultinfately dismissed for default, and 
subsequent applications were put in, the last of which, 
made in 1912, was dismissed by the lower Appellate 
Court as barred by time: 

Held, (1) that as the decree specifically decreed 
that the defendants were to pay any deficiency that 
might arise, it was not necessary to obtain another 
separate decree or order under seotion 90 of the 
Transfer of Property Act; 

12) that though the decree was irregular, it was 
not open to the judgment.debtors to raise ‘the 
question in execution proceedings; . 

(3) thatthe orderon the application of 1906 was 
final and that it could not be contendéd in subse- 
quent execution proceedings that the decree was not 
executable owing to the wantof a final decree; 

(4) that the application of 1912 was not barred by 
time, inasmuch as the remedies against the mortgaged 
properties were exhansted only in February 1903, 
when the sale of the mortgaged properties was con- 
firmed by the Court, and tha decree-holder had, 
therefore, twelve years from that date to enforce his 
claim for the deficiency bey xecution. Wi NARAYANA 
IYER v, SINGARvELOO VANNIAN, 33 M. L.J. 648; (1917) 





M. W. N. 845: 6 L. W. 675 282 
s. 60 (1) í 90 
——— S. 63 466 
S. 73 436, 507 





— — S, 73—Rateable distribution of | assets— 
Decree against judgment-debtor us representative of 
his father—Priority. ’ 

The only questions for consideration under section 
73, Civil Procedure Code, are whether the decrees 
in-respect of which rateable distribution, is sought 
are against the same judgment-debtor and whether 
the applications for rateable distribntion were pre. 
sented before the assets were received by the 
Court. 

A decree-holder, therefore, holding a decree against 
the assets of the judgment.debtor's father in the 
hands of the judgmeut-debtor cannot, in respeot of 
the ainount of his decree, claim priority over another 
decree-holder holding a decree againstthe judgment. 
debtor personally, Wi VADLAMANY VENKATESAM v. 
MANGIPUDI VisWwANADHAM, (1917) M. W. N. 859 

897 
———— S. 92 474 
S. 92, scope of—Temple land, suit relating 

lo, whether falls under s. 92. 

Section 92, Civil Procedure Code, is an enabling 
section and has not taken away the general powér 
of suit. It is only when a suit is for one or more 
of the reliefs mentioned in sub-section 1 of section 92 
that it must necessarily be brought under that section 





` but there is no reason why a suit which does not fall 


within the limitations provided by that section should 
not lie independently of it provided the suit is in 
other respects maintainable, 

A suit by all the worshippers of a temple for a 
declaration that certain land is temple land and 
for an injunction restraining the defendant from 
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alienating the same or treating it as his personal 
property does not fall within the scope of sec- 
tion 92 of the Civil Procedure Code. C GIRIDUTTA 
BARMA v. DURGA Durra BARMA ` 

746 


—— S$. 99 
——— $. lOO —Aprpeal, second—Findingeof fact, 
when bimbing on Appellate Court. 

A High Court can in second Appeal interfere with 
the finding of fact .of a lower Appellate Court where 
there is no evidence on the record to justify or 
support the finding. U B Ma Tox v. Ma Cur, 3 U. 
B. R. (1917), 23 68 

z S. 100, O. XXI, r. 95—Chota Nagpur 

Tenancy Act (VI B. C. of 1908)— Appeal, second— 

Ewecution—Rentdecree—Sale of property not holding 

—Delivery of possession, effect of —Judgment-debtor, 

whether can go behind sale. A 

A ljandlord in execution of a rent-decree against 
certain tenants put to sale the homestead of the 
tenant, which was not a part of the holding within 
the meaning of the Chota Nagpur Tenancy Act. 
Some of the tenants objected that the homestead was 
not saleable while the other tenants in spite of the 
notice of sale, kept quiet. , The decree-holder pur- 
chased the homestead himself and took possession. 
Two years later the tenants applied for restoration 
of possession on the ground that the sale was illegal: 

Held, (1) that the case was governed by the pro- 
visions of the Civil Procedure Code and a second 
appeal lay to the High Court; 

(2) that the application of the tenants was too late 
and that they were not entitled under Order XXI, rule 
95, Civil Procedure Code, to get behind the sale and 
to recover possession of the property, Pat Jacpis- 
WAR DAYAL SINGH v. Raman Baral, 1 P. L. W. 538 


. 859 
— — S. 107, O. IX, r. 13, O. XLI, rr. 


, ee 
Section 107, Civil Procedure Code, does not confer 
any powers not given by Order XLI, as clause 2 is 





expressly madesubject to any conditions and limi-- 


tations that may be prescribed. An application to set 
aside an ex parte decree by a party who has not been 
made a party to the appeal should, under Order IX, 
rule 18, be made to the Court which passed the 
decree. The Appellate Court can only get the power 
by virtue of section 107 read with Order XLI, rule 83, 
but to enable it to do so, the party applying should 
be a party before it. It is open to an Appellate Court 
to hold that a person was wrongly declared ex parte 


and that the suit should be heard on the merits, but: 


this should only be done at the hearing of the appeal. 
MI BaxacHANDRA MALLYA v. NARAYANA HEGADE, 
(1917) M, W, N. 808; 22 M. L. T 480; 7 L. W. 10 972 
—— — ss. 109, IIO, II I—Appeal to Privy 
Council—Appellate order of single Judge of Chief 
Court— Appeal rejected as time-barred— Order, whe- 
ther made on appeal. 
An appellate order of a single Judge of the Punjab 
Chief Court is appealable to the Privy Council. 


Section 111 of the Civil Procedure Code, under. 


which no appeal to the Privy Council is competent 
from the order of a single Judge, applies only to 
orders of a Judge of a High Court established under 
the High Courts Act of 1861. 

An order refusing to admit an appeal on the 
ground of time-bar is an order passed "on appeal" 
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within the meaning of section 109 of the Civil Pro- 
cedure Code, P Bris INDAR SINGH v. KANSHI RAM, 
127 P. W. R. 1917; 131 P. L. R91917 


—— — Sa IIO, 0. XLV, r. 2—Appeal to 
Privy Cowncil—Partition suit—Valte of subject- 
matter—A pplication for leave—Bengal, N.- W. P. and 
Assam Civil Courts Act (XII of 1887), s. 21. 
Plaintiffs claimed a declaration that they were 

entitled to  one-anna share in the takhta of 8 

annas awarded to defendants. In their plaint they 

stated that the value of the reliefs claimed by them 


' was Rs. 8,000, The lower Court dismissed the claim, 


The plaintiffs appealed in the first instance to the 
District Judge who, holding that the value of the 
original suit within the meaning of section 21 of the 
Bengal, N.-W. P. and Assam Civil Courts Act, 1887, 
was Rs. 24,000 and that, therefore, the appeal lay to 
the High Court, returned the memorandum of appeal 
to the plaintiffs, The appeal was then presented 
tothe High Court and was allowed. The defendants 
thereupon applied to the High Court for leave to 
appeal to His Majesty in Council: 

Held, that whatever might have been the value 
of the original suit for the purposes of section 21 of 
the Bengal, N.-W. P. and Assam Civil Courts Act, 
the value of the subject-matter in dispute on appeal 
to His Majesty in Council being the value of the one- 
anna share claimed by the plaintiffs, which did not. 
involve directly or indirectly any claim or question to 
property approaching Rs. 10,000 in value, the defend- 
ants’ application must be dismissed. Pat RAGHUNATH 
Prasad SINGH v. YAHYA HUussAIN, (1917) Par. 301 

: 966 


—— ss. 114, 115 961 
——s. 115 74, 649, 936 
-——— S. 115, O. XXVI, rr. 8. 10, I2— 

Commissioner to examine accounts—Objections to 

report, right to file and prove by examining witnesses 

—Revision—Interlocutory order—Interference by 

High Court. 

The Chief Court has power to interfere in revision 
with interlocutory orders, but such power should be 
exercised only in exceptional cases. . 

In a suit for certain monies alleged to be due on 
accountsto be rendered, the Court appointed a Com- 
missioner to gocarefully through the accounts of both 
parties, the appointment being made under the im. 
pression that the Commissioner had 2 thorough know- 
ledge of the script in which the books of account were 
kept so that the inspection would be a personal one. 
Subsequently the plaintiff objected to the Commus- 
sioner going on with the inspection, on the ground 
that he was not able to read the script and, therefore, 
was not qualified to make a personal inspection. The 
Court thereupon ordered that the inspettion should 
proceed and that objections could be filed when the 
report was sent tothe Court. On receipt of the 
report the plaintiff filed objections as well as a separate 
application asking that certain witnesses named 
therein should be summoned in supporteof the 
objections. ‘the Court refused to allow the pro-: 
duction of witnesses and the plaintiff filed a petition 
for revision: e 

Held, (1) that to all intents and purposes the order 
under revision overruled the plaintiff's objection that 
the Commissioner, not being acquainted with the 
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script in which the books of account were kept, was- 
not competent to proceed with the inspection; 

(2) that under the cigcumstances the case was a fit 
one for interference on revision and that the plaintiff 
was entitled ‘to have his witnesses summoned in 
support of thee objection. P  HancHangaN Das v. 
DnaNPAT Mar-DEWAN Cumann, 164 P. W. R. 1917 


221 
— S. I I5—Revision. 

Where a First Appellate Court confirms a sanction 
granted by the lower Conrt, no second appeal lies 
against the order of the First.Appellate Court. The 
only remedy of the aggrieved party is to apply for 
revision under section 115 of the Civil Procedure 
Code. L B Ivavoo RAJA v. THAYAMMAL, 18 Cr. L. 
J. 977 593 
— $. I15—Revision—Appeal against non- 

appealable order, whether can be treated as revision. 

Where, an appeal is preferred against a non- 
appealable order of a lower Court staying execution, 
the appeal may be treated as an application for 
revision. Pat Ram BAHADUR v. RADHA KRISHEN 
CHANDERII, (1917) Pat. 285; 3 P. L. W. 222 835 
: I 15— Revision -— Appellate Court, 
failure of, to adjudicate on plea of limitation not 
raised, whether material irregularity 536 
— S. IL 15—Revision—High Court, powers of, * 

interference of. : ' 

Section 115 of the Civil Procedure Code should not 

e used in a narrow and technical way. It is a 
section which gives plenary powers of interference by 
the High Court, which are to be exercised in harmony 
with the spirit of the provisions of section 99 of the 
Code. N BISANDAYAL SITARAM v. BODULAL LADHURAM, 
13 N. L. R. 203 

———— S. 115 —Revision—Interlocutory orders—_ 

Warrant of attachinent against property of witness, 

order for. 5 
. Mere interlocutory. orders, e.g., orders issuing 

warrants of attachment against the’ properties of 
witnesses, are not open to revision under section 115, 
Civil Procedure Code. O Kaniz FATIMA v. Mian 
Baxusn, 40. L. J. 450 42 
—  — sS. 115, I5 I —Revision—Misconstruction 

of decree—Error of law—Inherent power of Court — 

Review— Jurisdiction, asqumnption of —Consent, whe- 

ther confers jurisdiction. 

' Where there is an inherent incompetency in a 
Court, no consent can confer upon it that jurisdiction 
which it does not possess. z 

A Court cannot in the exercise of its inherent 
power under section 151, Civil Procedure Code, assume 
jurisdiction by way of review where it has been 
expressly forbidden by the Legislature to entertain 
an application for review. 

An error due to the misconstruction of a decree 
committed by a Subordinate Court isan error of 
law, which do&s not constitute a sufficient ground 
for the interference of the High Court in the exercise 
of ibs revisional powers under section 115, Civil 
Proceduye Code. KANAT LAL v, JATINDRA NATH 
Cuanpra, 26 C. L. J. 825 e : 71I. 
———— S. 1 15—Revision—Suit to recover moey 

valued as suit for aecounts-—Cowrt, whether can fiv 

valuation —Jwrisdiction. . i 

. Plaintiff brought a -snit to recover a. certain sum.. 
of money due io him from the . defendants and 
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calling it a.snit for acco ints paid Court-fees on the. , 
valuation fixed by him. ‘The Court directed him to 
pay an ad valorem Court-fee on the amount which 
on the face of the acconnts was due to him: bd 

Held, that if the Court came to the conclusion 
that the plaintiff's valuation . was ^ delberately 
fictitious, it could compel the plaintiff tg make a 
fresh valuation but that it could not fix a valuation 
itself in place of the plaintiff's valuation. ASHIQ 
ALI v. IMTIAZ BEGAN, 15 A. L. J. 794 891 
-— S. I 22. 


Under section 122 of the Civil Procedure €ode the 
High Court has power to alter, amend and add to 
rules of procedure laid down by the Code, but no- 
where has any power been given to it to touch the 
Limitation Act. Æ NARSINGH SAHAI v. SHEO PRASAD, 
15 A. L. J. 835 : 

SS. 128, I57—Rules made by High 
Court under Code of 1882 delegating judicial duties - 
to Registrar, whether validated by present Code. y 
Quære.—Whether by the operation of section 128 

of the Civil Procedure Code of 1908, rules made 

by the High Court delegating judicial duties to the 

Registrar under the old Code of Civil Procedure 

which did not allow of such delegation, are validated. 

C CHUTTERPUT SINGH v. Sapssoox Korary, 21 C. 











W. N. 1052 623 
S. 144 ' 836 
— S. 1444 





Section 144 of the Civil Procedure Code, which . 
provides for restitution to be made on the reversal 
of a decree, is imperative in its terms and gives)the 
Court no discretion. WI KANAKASABAI MUDALIAR v. 
RAJAGGPAT Naru, 6 L. W. 568 ` 


S. 146, O. XXI, r. 95 Esecution— 
Transferee from auction-purchaser, whether competent 
to sue under O. XXI, v. 95. i 
A transferee from an auction-purchaser is com- 

petent to apply for possession of the property trans- 

ferred under Order XXI, rule 95, and section 146 of 

the Civil Procedure Code. A  BuppHu Miam v.' 

BHAGIRATHI KUAR 936 

—— ss. 148, 151, 

On an application to set aside an ex parte decree 
the Court passed the following order, “TI shall restore 
the suit to file if the defendants pay into Court the 
entire costs of the plaintiff except'the institution fee 
and also the respondent’s costs of this application on 
or before the 7th April 1916.” The costs were not paid 
by that date and the defendants again applied for re- 
hearing of the suit on the merits offering to pay the 
costs into Court and praying to be excused for the 
delay The Court refused .to grant the prayer on 
the ground that it had no jurisdiction to’ do so: 





Held, (1) that the latter application was one 
virtually for extension of time and thatthe Court 
had jurisdiction to éntertain it under sections 148 
and 161, Civil Procedtre Code; : 
_ (2) that against such an order a revision petition 
lay to the High Court. M OHANDRA Gounnan v., 
PALANIAPPA GOUNDAN, (1917) M. W. N. 870; 23 M. 
LT.7 . . 961 

-'S. I48— Decree. conditional on payment of. 
sum , within certain period—Eatension, of time— 

ı Court, power: of. . D 
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Ina suit for possession a decree waa passed con- 
ditional on the plaintiff paying a certain sum within 
one month of the date of the decree. The plaintiff 
failed to pay the sumi within the period fixed by the 
decree id applied for extension of time: 

Held, that the Court had qgurisdiction to extend 
tho time. A NAIK Haw v. BHAGWAN UHAND, 15 A. 
L.J. 511 3 

— Su 149, 0. VII, r. I I —Appeal -Court- 
fee, insufficient, effect of —- Time, whether to be allowed 

— (Court, discretion of. 

Seotion 149 of the Civil Procedure Code should not 
be construed in such a way as to nullify the ex- 
press provisions of section 4 of the Court Fees Act. 
Where the amount of Court-fee payable is open to 
doubt or cannot be ascertained by the Court till the 
record is received or it appears the appellant has 
made an honest attempt to comply with the law, 
the Court may properly receive the appeal and 
allow time for the deficiency, if any, to be made good, 
Where, however, an appellant deliberately and to 
suit his own convenience pays insufficient Court-fee 
on his appeal, the Court is not bound to receive the 
appeal and give the appellant time to make good the 


deficiency. Pat Rast Sumay Bax PANDEY v. 
LAKSHAI NARAIN SINGH 675 
s. ISI 711 


- S. 152—Amendment. of decree — Decree of 
District Judge —Appeal to High Qourt-—A pplication 
for amendment—Court, proper. 

Where a deoree of a lower Appellate Court is con- 
firmed by the High Court, it merges in the decree of 
the latter, which is the final deoree in the suit, and 
an application under section 52 of the Civil Pro- 
cedure ‘jode for amendment of the deoree should be 
made to the High Court. A MOHAMMAD AKBAR KHAN 
v. KALLAN KHAN 970 
——— S. 157 623 
O. I, rr. 1, 3, O. VI, r. I7—Injune- 

tion, grant of—Tree overhanging neighbour's house, 

vight to cut off—Parties necessary to suit—Plaint, 
amendment of, whether necessary. 

Where a tree belonging to one man overhangs 
another man’s property, che latter can cut off the 
overhanging branches hismelf without giving notice 
to the owner of the tree. 

All the persons interested in a suit are necessary 
parties thereto but if the unadded parties will have 
no defence whatever, it is not absolutely neces«ary 
to join them by amending the plaint and thus to 
delay the disposal of the suit. LL B Mauxe Saws Lu 
v. Ma KIN 
O. I, r. I—Landlord and tenant —Co. 

sharer landlord —Swit for rent —Non-joinder of other 

co-sharers, effect of. 

A. co-sharer landlord who has no right to separate 
eollection cannot maintain a suit for rent without join- 
ing his other co-sharers in the suit, Pat MADHUA 
NAND BAM v. MOHAMMAD KEAN,2P. L W. 227 452 
O. I, r. 3, O. XXIII, r. I—Misjoinder 
' of causes of action — Appeal, second — Withdrawal of 

suit—High Court, power of, to allow suit to be with- 

drawn. 

' Plaintiffs, who were auction-purchagors of certain 
property," brought a suit for declaration of title, 
recovery of possession. and mesne profits, impleadirig 
threo sots of defendants on the allegation that owing 
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tothe fraud of the jadgmens-debtor the property 
was put up to sale a second time and was purchased 
in different lots by the defendants: e 

Held, (1) that the suit was bad for multifarious- 
ness; 

(2) that the plaintiffs should be allowed to with. 
draw the suit with leave to bring fresh suits, inasmuch 
as the error made by them in filing one single suit 
when they ought to have brought three or more was 
a defect of a formal nature having nothing to do with 
the merits of the plaintiffs’ claim. A AFZAL SHAH 
v. LACHMI NABAIN, 15 A. L. J. 809 856 
0. I, r. 8 —Bepresentative actions 9 


O. I, r. 8, O. VII, ra 4—Representa- 
tive suit— Notice, omission to serve, effect of—Jwurisdic- 
tion of Court to adjudicate upon public right. 

A Conrt has no jurisdiction to adjudicate upon a 
public right when a few stray plaintiffs come for- 
ward with a representative suit without any pr@per 
representation of the community whom they profess 
to represent. . 

The plaintiffs sued in a representative capacity as 
representing the Muhammadan inhabitants of a 
particular village, for a declaration that a plot of land 
in the village belonged to the local mosque where 
the Muhammadan community were accustomed to 
worship, and although they paid tothe Court the 
appropriate sum for service of notice under Order 
I, rule 8, Civil Procedure Code, the Munsif tried.the 
suit before the notices were served and decreed it. 
The Court of First Appeal dismissed the*snit hold. 
ing that it was not properly before the Court and 
that even if ib were properly before the Court, the 
evidence did not establish the right of the Muham. 
maden community: 

Held, that as the suit was nob a properly repre- 
sentative suit, the Court of Appeal ought nob to have 
adjudicated upon the public right clainred on behalf 
of the Muhammadan community. © SHARUDDIN v. 
JIJARUDDIN 


O. I, r. 8 —8uit on behalf of pertons having 
same interest, frame of—Decree declaring individual 
rights, legality of —Form of decree, 

Where ẹ suit is brought under Order I, rule 8, Civil 
Procedure Code, by some persons on behalf of a class 
alleged to have the sume interest as the plaintiffs and 
such common right is negatived by the Vourt, the 
suit shonld be dismissed. 

In such a suit itis not competent to the Court to 
declare the rights of certain individuals alone whoare 
quite distinct in legal conception from the class of 
persons on whose behalf the suit is brought, as for 
example where the decree is in favour of persons not 
included in that class or of persons not ‘ranged on 
either side as a party tothe suit. [tis opento the Court, 
however, to pass a decree in favour of persons who 
form a small number out ofa larger class., [VI 
KRISHNAMACHARLU v. APPAN. GOVINDA  RAMANUJA 

. 275 

O. I, ra 8—Trust—Trug property, aliena- 
tion of—Tambirans of mutt, whether can represent 
all worshippers in swit for recovery of trust property, 

Tambirans of a muit representing all ethe wor. 
shippers can sue under “Order I, rule 8, of the Civil 
Procedure Code for a declaration thet an alienation 
made by the «hant isnot binding on the mut and 
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. 
that possession shoul® be handed over to the succeed- 
ing mahant, Such a suit stands in some respects 
on the same footing as an information filed by the 
Attorney-Geiferalin England on the information of 
relators to recover charitable property alienated by 
a trustee. . 

The general right of the beneficiaries ofa trust is 
to see that there is no violation of the trust, and if 
the trustee does not discharge his duties properly, to 
apply for his removal and for the appointment of a 
new trustee. But where a trustee is estopped from 
suing to recover possession and the beneficiaries do 
not desire his removal, the cestu: que trustent have the 
right to move the Court to deprive the .wrongdoer 
of his possession and to vest it in the trustee, MI 

.OCHIDAMBARAÀNATHA THAMBIBAN v. NALLasIVA MUDA- 
LIAR, 88 M. L. J. 357; 22 M. L, T. 218; 6 L. W. 666 
366 





O. II, ra 2—Partition of joint property— 
Puite, separate, in respect of partitioned and joint 
properties, maintainability of. 

The main portion of a joint Hindu family was 
divided under an award. Some of the members of the 
family filed two simultaneous suits, one in respect of 
the property covered by the award, and the other in 
respect of the property that was still joint: 

Heid, that the two suits were separately maintain- 
able, asthe sum total of the facts on which they 
were based were not the same, Q Sanr Lat v. 
RAMESHWAR DAYAL, 40, L. J. 620 413 
s IM, r. 4 (2)—Appointment of Vakil 

for mifbr by guardian, validity of—Vakalat, how 

determined—‘Client,” meaning of—Ex parte decree, 
application to set aside- Limitation. 

A guardian ad litemhas a right to appoint a Vakil for 

the minor party for whom he acts as guardian, and 

„under Order ILJ, rule 4, of the Civil Procedure Code 

the appointment of the Vakil continues in force till 

the minor dies or till ib is revoked in writing with 
the Court's permission. The word ‘client’ in the rule 

„in such a case means the minor and not the guardian, 

and the cljent’s attaining his majority does ict deter. 

‘mine the authority of a Vekil appointed for him. 
One of the defendants to a suit was appointed 

guardian ad litem of his minorbrother. The latter 
attained majority during the pendency of the snit, 
but the proceedings were continued without any 
amendment and a decree was finally passed against 
all the defendants. More than thirty days after the 
date of the decree the quondam minor applied to set 
the decree aside, alleging that so faras he was con- 
cerned the decree was ex parte: 

Held, that assuming that the decree was ew parte 
against tle applicant, his application was barred by 
limitation jnasmuch as it was made more than thirty 
days after the date of the decree, the applicant having 
had knowledge of the proceedings and the decree all 
along. MI Exyea Sunparama REDDI v. BEZWADA 
PATTABHIRAMIREDDI, (19.7) M. W. N. 49556 L W. 


272 2 
O. V, r. I2. 

Quare.—W heth&r the provisions of the et Pro- 
cedure Code relating to the service of summonses 
apply to the service of notices under the Land 
Acquisitidn Act by virtue of section 53 of that Act, 
Wi Papauma Rao GARU v. REVENUE DivisIO AL 
OFFICER, 38 M, L, J. 472; (1917) M. W.N. 878 235 
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O. VI, r. I6- ERIRICSINUPF naa A 
tions— Procedure. 

In a very extreme case involving either a total dis- 
respect of the Court or obvious embarrassment to 
the defendant, a suit might be dismissed upon the 
ground of inconsigtent allegations h8ving been 
made by the plaintiff. But where inconsistent al- 
legations occur only in the plaint itself, and there has 
been no change of position in the course of the suit, 
a case which would justify the dismissal ef the suit 
upon the ground of inconsistency would hardly 
possibly occur. 

A plaintiff alleged that a certain entry in the 
Survey Record was in his opinion wrong but that 
he was prepared to accept it, and prayed for 
enhancement of rent on the busis of that entry: 

Held, that the facts alleged by the plaintiff, 
although onthe face of them inconsistent, did not 
renderthe plaint invalid andnot maintainable. Pat 
PARMESHWAR SINGH v. RAM NANDAN PRASAD Narain 


O. VI, r. 17 92 


O. VI, r. I7—Plaint, amendment of— 
Pre-emption suit— Ground. of claim, new, whether 
can be subsequently added. 

Plaintiff brought a suit for pre- -emption on the 
ground that he was a collateral of the vendor. 
After issues were framed, and part of the evidence 
haa been led, he made an application that he might 
be allowed to amend his plaint and to add an 
additional ground of claim, viz, that he was a land- 
Owner in the same thulla in which the land in 
suit was situate and that the vendee owned no land in 
that thulla. The application was placed on the 
record, but no order was passed thereon, nor were 
tho plaint or the issues in any way altered or 
amended Ultimately the Court gave the plaintiff a 
decree on the ground mentioned in hisapplication: ` 

Held, that since the plaint was not amended in 
terms of the plaintiff application, and the vendee 
had thus no opportunity of pleading to the amended 
plaint and asking for a specific issue on the new 
ground of claim put forward by the plaintiff, the 
Court wax not justified ingiving the plaintiff a decree 
on that ground. P Zora SINGH v. JAGTA SINGH, R2 
P. R. 1917; 142 P. W. R. 1917 263 


O. VI, r. 17—Pleadings, amendment of, 
order for —Appeal, second, whether lies— Plaint, form 
of, error in, whether fatal. 

A Hindu family incorporated thembelves into a 
Company under the provisions of the Indian Com- 
panies Act under thé name of “K, P Ghose, Property 
Improvement Association, Limited.” The Company 
went into liquidation, and a snit for rent brought in 
the name of “K. P. Ghose, Property Improvement 
Association, Limited, His Liquidators” was dismissed 
by the Munsif on the ground that the plaintiffs named: 
in the plaint were not entitled to recover the rent. 
On appeal the Appellate Court made an order 
allowing the plaint to be amended by striking out the 
names of the association and of the liquidators and 
directing the suit to proceed as B suit brought by 
one of the persons described as a liquidator in the 
plaint, who was entitled to the rent: 

Held, 1, that the order of the ater Court was 
not open to second appeal; 





"BiNan, 2 P, L. W. 226 
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(2) that the course adopted by the Appellate Court 
was manifestly the right course, for a person entitled 
to higrent should not be deprived of his rent merely 
by an error in the form of the suit. C Kusux Kumari 
v. SURENDRA KRISHNA GROSE : 45 
—— "D. VI, r. 17—Suit against ded person 

—Amenfment of plaint. 

A suit flled against a dead person is no suit at all 
and no question of amendmeft of the plaint arises 
iv such a case. M Rasa Gounpan v. Pen 








Pinnar 
O. VII, r. 4. 543 
——- OL VII, r. II 519 
O. VII, r. II 675 


—— - QO. IX, r. 4; order passed under—Appeal, 
whether lies, ' 
No appeal lies against an order passed under 
Order IX, rule 4, of the Civil Procedure Code. Pat 
RAMNANDAN Prasan v. RAM CHANDRA PROsAD,2P |, 


W. 172 
. O. IX, r. 8, O. X, r. 4, O. XVII, 

F. 2— Plaintif, non-appearance of, effect of —Suit, 

dismissal of - Procedure. 

On the day fixed for settlement of issues in a suit, 
the defendants put in their written statement and 
produced certain documentary evidence. The Pleader 
for the plaintiff, on being asked whether he admitted 
or denied the documents produced, stated that he 
was unable to admit or deny them. Thereupon the 
Court made an order apparently under Order X, rule 4 
(1), of the Civil Procedure Code directing the Pleader 
to produce the plaintiff on a certain date. On that 
day neither the plaintiff nor his Pleader appeared. 
The Court dismissed the suit under Order X, rule 4 
of the Civil Procedure Code. The plaintiff treating 
the order as one under Order IX, rule 8, read with 
Order XVII, rule 2, made an application under Order 
IX, rule 9, for the restoration of the case. ‘The Court 
refused to entertain the application. The plaintiff 
appealed: 

Held, (1) that the order passed by the Court, 
although it purported to be one under Order X, rule 4, 
must be held to be an order under rule 8 of Order 
IX of the Civil Procedure Code: 

(2) that when neither the plaintiff nor his Pleader 
appeared, the proper order which the Court could 
legally have passed was an order under Order XVII, 
rule 2, read with Order IX, rule 8 of ths Civil Pro. 
cedure Code. A BHATILEY CHUNNI Lat v. CHAKER- 
PAN : 945 
— n O. IX, r. 9, O. XVII, r. 3, S. 115 

—Applicability of O. XVII, r. 8 - Application for 

postuonement on ground of illness of plaintiff, rejec- 

tion of Dismissal of suit—Application to set aside 
dismissal, disposal of - Court, duty of 

An application under Order IX, rule 9, must be 
disposed of on the evidence, whether viva voce or 
by affidavit, after it has been properly recorded, 
and not on a viewof the Judge as to whether the 
application is bona fide or not i 

On the day fixed for the hearing of a suit, plaintiff's 
Pleader applied for postponement on the ground 
that the plaintiff could not attend owing to his 
illness. The Court rejected the application and 
ultimately dismissed the suit. Subsequently an 
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application made under Order IX, rule 9, to set aside 
the order of dismissal wa%,also dismissed by the 
Court without recording any evidence. An appeal 
against this order was dismissed, on the ground that 
Order XVII, rule 3, Civil Procedure Cede, applied to 
the case and not Order IX, rule 9. On an application 
to the High Court for revision under section 115, Civil 
Procedure Code: 

Held, (1) that Order XVII, rule 3, Civil Procedure 
Code, did not apply to the case, as no evidence had 
been recorded, no pleadings had been opened and 
the Judge in the Primary Court was ignorant of 
what the suit was brought for and what was the 
evidence the parties were going to adduce in support 
of or against the case; 

(2) that the application to the Primary Court 
was clearly an, application within the terms of 
Order IX, rule 9, Civil Procedure Code, and the case 
ought to have been decided on that foofing. C 
DURGA Kanta BARMA ?, ANTO Koch . 649 

- O. IX, r. I3 242, 421 
O. IX, r. 13, O. XLI, rr. 4, 33— 

Appeal- Decree imposing separate liabilities on 

defendants—Ex parte decreé, application to set 

aside, to Appellate Court, by non-appealing dejend- 
ant ~ Appellate Court, jurisdiction and powers of. 

The general terms of Order XLI, rule 33, Civil 
Procedure Code, should be read in the light of rule 4 
of that Order and rule :3 of Order 1X. 

A Court of Appeal cannot hear and dispose of an 
application made to it under Order 1X, rule 18 , inthe 
first instance by a defendant who is no party io the 
appeal before it, where the ex parte decyge against 
him imposed upon him a liability separate and 
distinct from that imposed on his co-defendant who 
has appealed against it. 

Per Abdur Rahim, J—Order XT, rule 4, Civil Pro- 
cedure Code, which deals specifically with the power 
of an Appellate Court to make an order in favour 
of any of the plaintiffs or defendants who has not 
appealed, deals with cases where there is an appeal 
from the whole decree. Order XLI, rule 33, which 
gives to the Appellate Court the same power to pass 
any decree as the Court of first instanée ‘notwith- 
standing that the appeal is, as to part only of the 
decree’, applies to cases where other parties are also 
interested in the part of the decree appealed against. 
Order XLI, rule 33, enunciates a general rule while 
rule 4 ofthat Order deals with specific cases Under the 
terms of Order IX, rule 13, therefore, an Appellate 
Court has jurisdiction to set aside an ex parte decreo, 
not per se by virtue of the presentation of the appeal 
to it, but only in cases where the appeal is againat the 
entire decree and where the person applying to set 
aside the ex parte decree is also a pgrty to the 
appeal, 3 

Per Kumaraswami Sastri, J. Neithtrrule 4 nor 
rule 34 of Order XLI has any application to cases 
where one of the defendants on whom a distinct 
and separate liability is decreed appeals only against 
qhat portion and does noj make any of the co. 
defendants parties to the appeal. Rule 23, while it 
applies to cases where the appel is against a part 
of the decree, restricts the exercise of the power to 
the respond-ntsor parties before the Court. M 
RAMACHANDRA MALLYA v. NARAYANA HEGADE, (1917) 
M. W. N 808; 22 M. L. T. 480; 7 L, W, 10 972 
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— rn 0. IK, Yr. 13, 0. XLIII, r. I (d3— 
Ex parte decree— Ordgt restoring suit on terms— 
` Enlargement of time, application for—Jurisdiction— 
Review—Order refusing extension—Revision, power of 

‘High Court iu- -Appeal, 

The words of Order IX, rule 13, Civil Procedure Code, 
should not be construed too narrowly. 

Where an ew parte decree is set aside on condition 
of the defendant paying his adversary’s costs in 
Court within s specified time, the Court has juris- 
diction to vary the order subsequently by enlarging 
the time in its discretion. 

Such power is vested in Courts by the combined 
effect of sections ^43 and 151, Civil Procedure Code. 

The High Court can interfere with an order 
passed under Order IX, rule 13, Civil Procedure Code, 
refusing to extend the time for payment of costs 
asa preliminary to the setting aside of an ex parte 
decree and it is not necessary for the aggrieved 
party to wait until a formal-order is passed dis- 
missing his original petition and then appeal 
agaifst it. 

Obiter.—If a Court passes a final order 
rejecting an application under Order IX, rule 18, Civil 
Procedure Code, for non- compliance with the 
terms imposed, it may be that an application by way 
of review will be required to enable the Court to 
put it on the file again and pass fresh orders 
thereon; and an application for extension of time 
made after the passing of such final order may 
be treated as an application for review. Wi CHANDRA 
GOURDAN v. PALANIAPPA GOUNDAN, (1917) M. W.N. 
870; 28 M. b. T. 7 96 
——— Q.X, r.4 945 
— Q. XVII, r. 2 945 
O. XVII, r. 2— Failure of party to appear 

—Date fimed for appointing Commissioner—Pro- 

cedure. 

The parties fo a suit agreed thatif a certain 
preliminary issue was determined in favour of the 
plaintiff, the case would have to be referred to a 
Commissioner on the remaining issues. On the date 
fixed for the appointment of a Commissioner, the 
defendant and his Advocate failed to appear. The 
case was thereupon set gown for hearing em parte, 
and the Court ultimately passed an ew parte decree: 

Held, that the Court should have proceeded under 
Order XVII, rule 2 of the Civil Procedure Code, and 
appointed a Commissioner after consulting the plaint- 
iffs Advocate, ordering that the defendant's Advo- 
cate should be informed, inasmuch as the presence 
of the defendant or his Advocate was not absolute- 
ly necessary, as the Court was only to pass in a 
formal way the order which had been agreed upon 
between tha parties. L B Ko Tr Nz v. MAHOMED 
DURBESH. . 537 
—— QO. ae r.3 649 
O. XX,:r..12—Civil Procedure Code 
; - (det XIV of 1882), " :211, 212—Res judicata —Mesne 
^ profitg, past, decfee for, whether bars suit for future 
- mesne profits—Alteration in new Code, effect of— 

‘May passa decree,’ meaning of—Interpretation of 
. Statutes—" May ” construed as "Shall," 

Order XX, rule 12, Civil Procedure Code, does not 
make any material alteration in the nature of 
the claim as eto future mesne profits from what was 
contained in sections 211 and 212 of the old Code 
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of 1882. Underthe new Code, as under tho old, it is 
stil a claim in respect of a cause of action that 
has not accrued at the date of suit and the plaint- 
iffs omission to ask for that relief in his plaint 
will nob bar a second suit for the same. 

The change introduced by Order XX, fale 12, is 
that the award of megne profits is to be M all cases 
by a preliminary decree, and that, when ascertained, 
they are to be embodied ina final decree, whereas, 
under sections 211 and 212 of the old Code of 
1882, they were to be ascertained in execution, 
This change does not affect the construction of 
Explanation V to section 11, nor is it.affected by 
the omission in section 47 of the new Code of the 
proviso to the corresponding section 244 of the old |, 
Code. 


Per Kumaraswami Bastri, J.— The words ‘may pass 
a.decree’ in Order XX, rule 12 (c), show that the 
power of the Court is discretionary, though the 
word ‘may’ in the previous sub-clauses (a) and (b) 
should be construed as meaning ‘shall.’ 

When different claims are dealt with in one rule 
under one of the sub-sections, the fact that the word 
‘may’ should be construed as ‘shall’ in one of the 
sub-sections owing to the nacure of the claim which 
it deals with, does not necessarily mean that the 
word cannot be construed in its ordina:y sense as 
regards other clauses WI Doraisami AIYAR v. 
SUBRAMANIA AIYAR, 22 M. L. T. 454; 98 M. L, J. €99; 
(1917) M W. N 847; 6 L. W. 784 929 


—— O XXI, r. 2—Eaxecution—Small Cause 
Court decree—Appeal, whether lies from orderin ° 
ewecution—Adjustment of decree. 

No appeallies from an order passed in execution 
proceedings of a Small Cause Court decree. Pat 
Raz KUMAR Lan v. Buraki Miyan, 3 P. L. W. 146 

467 


O. XXI, rr. 58, 63 . Claim to attached 
property, dismissal of— Withdrawal of attachment, 
effect of—Suit. right of, by defeated claimant — 
Limitation. 

The language of Order XXI, rule 63, implies that 
the object of the suit by the party aggrieved by an 
order passed under the preceding rule 61 is to have 
the attachment removed, i.e, to have it declared 
that the property is not liable to attachment at the 
instance of thedecree-holder. This presupposes the 
existence of a subsisting attachment which the 
claimant wishes to get rid of 

A person, therefore, who claims the property the 
attachment of which is removed, thongh at the 
instance of another person, need not institute a 
suit for a declaration that the property is his and is 
not, therefore, liable to attachment, the attachment 
or the order upholding the attachment being the 
cause of action in such cases. The withdrawal of 
the attachment ipso facto bars all operations against 
the defeated claimant. 

The dismissal of a second claim by the same 
party consequent on & subsequent attachment gives 
a fresh cause of action and the claimant has one year 
from the date of the latter order to institute a suit 
under Order XXI., rule #3 M GOoLLANAPALLI 
SUBBAYYA v. SANKARA VENKATARATNAM, 1917) M. W. 
N. 861; 22 M. L, T. 496 : 
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* directing removal of attachment—Revision; whether 
' dies. t 
Where a decree or order of a Subordinate Court is 
declared by the law to be for its own purposes final 
or conqusNe, though by its mature provisional, as 
subjecb to displacement ly another decree in a 
more formal suit, the Court, will have regard to the 
intention of the Legislature that promptness and 
certainty should in such cases be in some measure 
accepted instead of juridical perfection. It will 
rectify the proceedings of the inferior Court where 
the extrinsic conditions of its logal activity have been 
plainly infringed, but where the alleged or apparent 
error consists in a misappreciation of evidence or 
misconstruction of the law intrinsic to the enquiry 
and decision, it will respect the intended finality and 
will intervene peremptorily only when it is manifest 
that by the ordinary and prescribed method an 
adequate remedy or the intended remedy cannot be 
had, 
* Certain lands were attached in execution of a 
decree. The respondent preferred an objection to 
the attachment, and the executing Court, holding 
that at the time of the attachment the lands were 
in the possession of the objector and not of the 
judgment-debtor or some person in trust for him, 
directed the removal of the attachment. The decree- 
holder moved the Judicial Commissioner in revision 
on the ground that the executing Court had acted 
with material irregularity in not applying its mind 
to the provisions of section 110 of the Evidence Act, 
and in not considering the evidence produced: 

Held, that the Judicial Commissioner could not 
interfere in revision, inasmuch as there had been no 
infringement of the extrinsic conditions of the lower 
Court’s legal activity. U B  Mausa San Ba v. 
MAUNG Lux Bye, 8 U. B. R. (1917) 18 74 


O. XXI, r. 63, O. XXXVIII, r. 8 
‘Property attached before judgment—Suit for dec- 
lavation of title, maintainability of. 

The wording of Order XXI, rule 63 of the Civil 
Procedure Code, is sufficiently wide to include claims 
to property attached before judgment as well as 
claims to property attached in execution of decrees. 
WI MUTHUKUMARA CHETTIAR v. ALAGAPPA CHETTIAR, 
6 L. W. 618 
—— — Q. XXI, r. 64 —Eaecution- Sale of pro- 

ty not duly attached, whether can be ordered— 

Jurisdiction of Court 

A Court has no jurisdiction to sella property in 
execution which has not been duly attached 
PANCHANAN Das v. KUNJA BEHARI 


— — O.XXI, r. 66 
————Á ÓÀ— 0. XXI, r. 85 


-—— O. XXI, r. 89, s. 73—Money paid 
into Court for puyment to decree-holder, whether 
assets — Rateable distribution. 

Money paid into Court under Order XXI, rule 89, 
of the Civil Procedure (ode for payment to the 
decree-holder, is money paid in for a specitic purpose ` 
and isnot “assets realised in execution” available; 
for rateable distribution. under- section 73 of the- 
Code. M MunucAPPA CHETTIAR V. PALANIYAPPA 
OHETTÝ 507 


625. 
552 
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—— O. XXI, r, 9Q— Execution—Sale, applica- 
tion to set aside—Irra&ularity—Under-valuation 
effect of—Fraud. i 

- Tt is seldom safe to infer that any inadequacy in 

the ‘price realised at an auction? is due to undor- 

valuation in the sale proclamation. Bidders for 
property put up for sale in the exeoution of decrees 
make themselves acquainted in other ways with the 
value aud price of the property and it is seldom that 
they rely on the statements contained in the sale 
próčlamation. But where property has been put up 
for salé valued ata sum far below its real value and 
that property has been sold also foran absolutely 
inadequate price and no explanation is forthcoming 
to account for the lowness of price realised, it is 
possible in some cases to infer that the inadequacy 
of the price was due tothe under-valuation of the 

property. . 

Per Roe, J.—In cases in which a property is 
knocked down to a decree-holder in the absence of 
other bidders, an under-valuation is almost invariably 
& cause of serious prejudice to the judgment-debtor. 

Where it isclearly proved,that in consequence of 
the fraudulent under-valuation of the property in the 
sale proclamation the decree-holder has secured the 
property at a price farbelow its real value, justice re. 
quires that the sale should be set aside. Pat Sax: 
CHAND v. KaLANAND SINGH, (1917) Pat. 353; 4 P 4L, 
W. 88 394 


— OQ. XXI, rr. 9I, 93-—Execution— Mort- 
gage decree—Sale— Warranty of title—Suit te recover 
purchase money, whether lies. R 
There is no implied warrenty of title in an auction 

sale except so far as it is recognised by the Code of 
Civil Procedure. 

There is no distinction in this respect between a 
sale in execution of a money decree and a sale in 
execution of a mortgage decree. 

A separate suit by an auction-purchaser in execution 
of a decree to recover the purchase-meney paid by 
him does not lie on the mere ground that the judgment- 
debtor had no saleable interest in the property. N 
GOVIND vV. SHANKAR . 4 


— — O. XXI, rr.» 92, 93— Execution —8uale 
— Warranty of title—Purchaser, whether entitled to 
return of purchase-money where judgment-debtor had 
no interest in property sold. | . 
Apart from fraud, negligence or other breach of 

duty, a purchaser ab an auction sale is not entitled to 

maintain a suit under the present Code of Civil 

Procedure for return ofthe purchase-money paid by 

him on the ground that the judgment-debtor had no 

saleable interest in the property sold. 

The implied warranty of title in respect of sales by 
private contract cannot be extended, to Court sales 
except in so far as such extension is justified by the 
provisions of the Civil Procedure Code. 4 

The present Code of Civil Procedure does not 
recognise an auction-purchaser’s right to* a return 
of thepurchaso-money paid by him except where a 
sfle is actually set aside under Order XXI, rule 92, 
N KRISHNAJI v. LADHURAÑ GHASIRAM MARWADI 


440 

——— O0. XXI, r. 95 859, 93 
O. XXI, rr. 100; 101; 103, 5, 47 
— Order dismissing application under v. 100, whether 
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order under r, 101—Appeal, whether lies—Applicants 

not judgment-debtors — Sgparate suit. 

An order made upon an application under rule 100 
of Order XXI of the Civil Procedure Code dis. 
missing the applieatjion is an order “made under 
rule 100” within the meaning.of those words in rule 
103, and the party agajnst whom, the order is made, 
although not a judgment-debtor, cannot have an 
appeal under the general section 47, 

Per Batchelor, J, (hesitating).—The only order con- 

. templated by rule 101 of Order XXI is an order 

putting the applicant into possession of the property, 
so that an order refusing to put theapplicant into 
possession would; be merely an order rejecting his 
application, and not an order falling under rule 101. 
B ZIPRU TALHOO v, HARI SUPDUSHET VANI, 19 Box. 


“B74 2 3 
Q. XXI, rr. 100, [O01 —Purchaser of 
portion of occupancy holding, whether can apply — 

* Tudgment-debtor," meaning of, 

A purchaser of a portion "of an occupancy holding 
sold in $xecubion of a decree obtained under section 
143A, Bengal Tenancy Act, is, as far as his interest 
ig concerned, bound by fhe decree and the sale and 
cannot apply under rules 1€0 and 101 of Order XXI, 
Civil Procedure Code, 1908. Under these rules the 
word “judgment-debtor” includes the representative 
of the judgment-debtor and all persons who are 
bound by the decree against the judgment-debtor 

° and by thesale in execution of that decree. Pat 
BHIKHIA JHA v. BRIJ BEHARI, 1 P. L. W. 686; 2 P. 
526 


L, J. 478 
O. XXI, rr. IOI, 102—Frecution— 

Bona fide claimant, restoration of, to possession — 

Transfer pendente lite, effect of—Party bound to 

restore possession— Legal representative, position. of. 

Where a party to a suit is bound to restore posses- 
sion under any provision of law, his legal representa- 
tives or assigns are equally liable: 

The provisions of Order KAT, rule 101, of the Civil 
Procedure Code, which direct that a bona fide claim- 
ant who has been dispossessed in execution shall be 
restored to possession, do not apply to a transferoe 
pendente lite. ° 

In certain proceedings under the Guardians and 
Wards Act the District Judge directed one A. to de- 

*liver over possession of certain properties to one P. 
The High Court set this order aside, but in ‘the 
meantime. P,, who had obtained possession of the 
properties, mortgaged them in favour of one R, R. 
sned on his mortgage, obtained a decree, purchased 
the properties at Court auction and was put in 
possession, K, then applied for restitution of posses- 
sion and got delivery of possession. R. thereupon 
applied, for restoration of possession under rule 101 
of Order XXI of the Civil Procedure Code: 

Held, that R. eing a transferee pendente lite the 
rule did not apply in his favour, Il Kanagasanar 
MUDALIAR v, RAJAGOPAL Napu, 6 L. W. 568 523 

Q. XXII, r. I—Appeal, abatement of— 
Guardian and ward — Application to appoint guardian 
—Death of applicant— Right, whether survives, e 
A reversioner of a deceased Hindu applied to be 

appointed guardian of the person and property of the 
minor children of the deceased. His application was 
dismissed, and he preferred am appeal, but died dur. 

ing the pendency of the appeal} . ° 


* 
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Held, that on the death of the applicant his right 
as a reversioner passed to his son, and the latter could 


therefore, continue the appeal. P ARJAN SINGH 
Gust, 116 P. L. R. 1917; 160 P. W. R. dio 
—— Q, XXII, r. 3 . #860 
— — O XXIII, r. I * 512 


— — Q. XXIII, r.’ l—Appeal, second— Waith- 
drawal of suit—High Court, power of, to allow suit to 
be withdrawn. 

In a suitable case the Higk Court ean, even in 
second appeal, take action under Order XXIPI, rule 
1, of the Civil Procedure Code. A Arzat SHAH v. 
LACHMI NARAIN, 15 A. L. J 809 ` 856 
k Pa O. XXVI, rr. 8, IO, 12.. 

Where a Commissioner is appointed under Order 
XXVI, rule 12, of the Civil Procedure Code to examine 
certain accounts, the parties are not debarred 
from objecting to the Commissioner’s report and from 
proving their objections by an examination of the 
Commissioner himself or other witnesses, Such 
objections should, therefore, be properly adjudicated 
upon, whenever made. P HancHaRAN Das v. 
DHANPAT MAL-DEWAN Onanp, 164 P. W. R. 291 

2 


I 
—-— QO. XXVI, rr. 9, I6, 17, 18-- 

Applicability of Order to suits under Agra Tenancy 

Act—Agra Tenancy Act (II of 1901),:s. 164—Suit 

for share of profits Commissioner, report of, admisst- 

bility of. : 

The provisions of Order XXVI of the Code of 
Civil Procedure are applicable to suits under the 
Agra Tenancy Act. : " : 

In view of rules 9, 16, 17 and 18 of Order XXVI 
of the Civil Procedure Code, the report of a Com- 
missioner, appointed by an Assistant Collector in 
a'suit for a share of profits under section 164 of the 
Agra Tenancy Act to ascertain the amoünt of pro- 
fits collected, is admissible in evidénce A Baxuta- 
WARA LAL v. SHEO Prasad, 15 A L.J. 766; 89 A. 694 


720 
O. XXXII, rr. 3 (4), 12— Guardian 
ad litem, appointment of—Notice to minor, failure 
to give, effect of —Minor defendant attaining majority 
during pendency of suit, effect of—Plaintiff, duty of. 
The merc omission to give notice to a minor party 
before the appointment of a guardian ad litem under 
Order XXXII, rule 3, clause 4 of the Civil Procedure 
Code, does not vitiate the appointment of the 
guardian 
There ie no provision in the Civil Procedure Code 
requiring a plaintiff to issue a fresh snmmons to a 
minor defendant after he attains majority. On the 
contrary, the analogy of Order XXXIT, rule 12, shows 
that it is for the minor defendant attaining majority 
to elect to proceed with or abandon the defence. 
M ENUGA SuNDARAMA Repni v. BEZwADA PATTABHI- 
RAMIREDDI, '1917) M. W. N. 405; 6 L. W. 272 421 
CT Q. XXXIII, rr. 2; 3, 6, I5— Pauper 
suit— Application not framed properly, rejection of, 
whether bara subsequent application. 
* The rejection of an application to sue as & pauper, 
on the ground that it ig not framed and presented in 
the manner prescribed by rules 2 and 3 of Order 
XXXIII of the Ciyil Procedure Code, is not a bar 
under ryle 15 toa subsequent application of a like 
nature, in respect of the same right to sue, merely 
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because the order of rejection is passed after the 
apposite party has appeared in response tua notice 
issued under rule 6. L B Howa v. Sit Sarin 803 
— O. XXXIII, r. 5 (d), O. VII, r. II 
—'Üausg of action, meaning of—Petiti&n to sue in 
forma pauperis—Cause of action barred by limita- 
tion. 
The words “casise of actfon" in Order XXXIII, rule 
5, clause (d), Civil Procedure Code, signify a subsisting 
cause of action and a Court must dismiss an appli- 
catiox to sue in forma pauperis if the cause of action 
is incapable of enforcement under the rules of 





limitation. ME Govivpasamr PILLAI v. MUNICIPAL ' 


CoUNCIL, KUMBAKONAM, (1917) M. W. N. 585; 6 L. W. 
401; 33 M. UL. J.577 519 
—— O. XXXIII, r. II 67 
TOR — Xo t O. XXXIV, rr. 2, 4, 5, 0. XXI, 
r. G6-—Exwecution—Mortgage decree—Preliminary 
decree allowing interest only up to day of grace — 
Final decree allowing interest subsequent to day of 
grace — Objettion, whether can be taken in execution 

—Sale—Valuation, enquiry as to—Court, duty of. 

It is nob open toa judgment-debtor to object in 
execution proceedings to the validity of a final decree 
on the ground that the direction in it to pay interest 
after the expiry of the period of grace till realisation 
is in excess of the preliminary decree which directed 
that interest should run from the date of the suit to 
six months from the date of judgment. His only 
remedy in such a case is by way of appeal against the 
final decree. 

A Court is bound to make an enquiry as to the 
valuation of property advertised for sale and enter 
that valuation in the sale proclamation. Pat 
Brews Raj KISHUN v. RANESHWAR SINGH, 2P, L. W. 
203 625 

— O. XXXIV. r. 3 392 

———— O, XXXIV, r. S— Final decree in mort- 

gage suit, application for, nature of—Notice to 
parties concerned, necessity of. 

An application for passing a final decree in a suit 
for foreclosure is an application ina suit as distin- 
guished from an application for execution of the 
preliminary decree, and on such an application 
being made notices ought to be issued to all the 
parties concerned. Q BisHAMBHAR NATH v, UMED 

Att, 20 0. C. 268 750 
— O. XXXIV, r. 5 93 
———- — O. XXXIV, r. 6, Appendix D 

288 


O. XXXIV, r. 6, application under— 
Mortgage swit—Omission of small portion of mortgaged 
property from plaint, effect of. 

Where owing to inadvertence and without any 
intention to injure the mortgagor an insignifi. 
cant portion of the mortgaged property was omitted 
from the plaint in a mortgage suit: : 

Held, that the omission did not bar the mortgagee 
decree-holder from making an application under 
rule 6 of Order XXXIV of the Civil Procedure Code, 
on the sale-proceeds of the property specified in 
the decree being found inadequate, to satisfy the 
mortgage. Pat Goran Panna v. BAIKUNTHA 
MAHAPATRA, 2 P, L, T. 538 
O. XXXIV, r. G-—Mortgage—Suit on 
second mortgage—-Decree entitling both mortgagees 
to apply for sale—Application for personal decree by 
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first mortgagee, maintafnability of ‘Decree for sale 

transferred —Application for personal decree—Court, 

proper. 

Whore in a suit on u second mortgage in which 
the first mortgagee is impleaded 2s a defendant, 2 
decree is passed whereby both the second mort- 
gagee and the first mortgagee are declared entitled 
to apply for sale of the mortgage property it is 
competent for the first mortgagee, though a defend- 
ant, to apply for a personal decree, under (rder 
XXXIV, rule.6, of the Civil Procedure Code, against 
the morigagor. 

Where a decree for sale of mortgaged property is 
transferred to another Court for sale, the propor 
“Court to which application for a personal decree 
under Order XXXIV, rule 6, of the Civil Procedure 
Code should be made is the Court which passed the 
decree and not the Court to which the decree is 
transferred. MI THIRUMALAI KANDAMA KOXDALA v. 
EASTERN DEVELOPMENT CORPORATION LTD., LONDON, 
33 M. L. J. 382; 22 M. L. T. 257; (1918) M.8V. N. 4 

953 
O. XXXIV, rr. 7, 8, IO- Mortgage— 

Redemption suit--Preliminary decree— Payment by 

mortgagor— Mortgagee in possession, liability of, to 

account for profits—Final decree. 

A preliminary decree in a redemption suit is 
merely declaratory of the rights of the partics, "and 
the relationship of mortgagor and mortgagee con? 
tinues to subsist between them even after the pre- 
liminary decree is passed. One of the incidents of that 
relationship is tho liability of tha mortgagee to 
account for any rents and profits received by him. 

In passing u final decree the Court can take into 
consideration events which have bappened subse- 
quently to the date ofthe preliminary decree, and 
for certain purposes the suit still remains pending. 

Plaintiff obtained a preliminary decree in a re- 
demption suit which directed that upon payment into 
Court of the amount declared to be due on or before 
the appointed day, the defendants should put the 
plaintiff in possession of the mortgaged property. 
The plaintiff paid the amount into Court before the 
appointed day but the defendants retained possession 
of the property, and thé passing of a final decree in 
ihe suit was delayed for a considerable period owing 
to unsuccessful appeals by the defendants: 

Held, that notwithstanding tho passing of the 
preliminary decree the liability of tho defendants to 
account continued to subsist, and that the Court had 
power to adjust the rights of the parties by taking a 
fresh account and embodying its finding in the final 
decree. WI PAPLA CHAKRAPNI CHETTIAR v. RAMASWA- 
MY THENKONDAN . 0 
O. XXXIV, rr. I4, 4—Transfer of 

Property Act (IV of 1882), ss. 67999, 100. 

A Hindu widow entitled to maintenanco has no 
charge on the immoveable property of her husband's 
family within the meaning of section 10V of the 
Transfer of Property ,Act. But where'she obtains 

ea deoree which is charged on such properties, she 
can execute it by bringing jhe properties to sale and 
no fresh suit is necessary for the purpose. Order 
XXXIV, rule 14, does not apply to sucha case. 

The effect of the repeal, of sgction 99 of the 
Transfer of Property Act by Order XXXIV, rule 
4, Civil Procedure Code, is that a mortgagee can 








1082 
Civil Procedure Code—I 908—conta. 


have the. mortgaged. propgsty sold in execution of a 
decree ona claim unconnected with the mortgage. 
Il Sowsacia AMMAL v. MANIKA MUDALI, 22 M. L. 
T. 886; 33 M. L. J, 601; (1917) M. W. N. 782; 6 L. W. 











701 975 
O. XXXVII 1 839 
O. XXXViIIl, r. 8 554 
— — O. XLI, r. 855, 8B8 
O. XLI, r. 4 972 


O. XLI, r. IO, O. XXXIII, r. II 
—Appeal in forma pauperis—Costs, security for, 
whether can be demanded from appellant. 

On the principle of generalia specialibus non 

-derogant, the provisions of rule N of Order XLI of 

the Civil Procedure Code do not apply to a pauper 

appeal, so as to impose upon the Uourt the duty of 
demanding, security from a pauper appellant, who 
ea hypothesi having been found to be a pauper cannot 

-give security. B KHEMRAT SHRIKRISHNA DAS v. 

KISANLAL‘ SURAJMAL, 19 Bom. L. B, 771; 42 B. 5 67 

—- * O. XLI, rr. 23, 33— Appeal — Remand 

—Re-trial, whether cap be ordered ahere suit not 

decided on preliminary point. 

It can no longer be argued under the new Civil 
Procedure Code that there is no power to order a 
re-trial exceptin a case where a Court of first instance 
' hag decided a suit on a preliminary point. It is per- 

. missible to a; Court of first appeal to order a re-trial 

* in exceptional circumstances. N VILHOBA v. WE 

: O. XLI, r. 23—Bemand 550 

-——— O. XLI, r. 31 —Appeal—Judgmeni, con- 
tents of, 

The parties to an appeal are entitled to have a 
considered judgment upon the issues which were dis- 
cussed in the Court of First Instance Pat Narayan 
Prosan v. Gaso MaAHTON, 2 P. b. W. 181;2 P.L J. 
701 838 








O. XLI, r. 33 414, 548, 972 
O. XLI, rr. 33, 22—Appeal—Cross- 
objections, failure to file, effect of —Power of Court 
to modify — e 
O. XLI, rr. 33, 22—Appeltate Court, 
power of, to alter decree— Oross-objections, failure 
e to file, effect of — Trespass— Cutting trees — Disposses- 
SON. E 
Order XLI, rule 33, Civil Procedure Code, gives an 
Appellate Gourt full discretion in the matter of 
altering or amending decrees, so as to givea just 
judgment between the parties, whether or not the 
right of appeal has been exercised so far as the 
particular alteration or amendment is concerned. 
Plaintiffs alleged that defendants by cutting down 
trees and appropriating the fruits of others standing 
onthe plaintifs’ and had committed acts of trespass 
“which amounted to dispossession, and asked he 
Court to. give them a decree for proprietary 
possession of the land and also for damages. The 
first Court fave them a decrep for damages, but held 











that the acts alleged did not amount to dispossessione 


The defendants appealed,to the District Judge, who 
dismissed the suit in its entirety; 

Heid, (1) that the acts of trespass alleged by the 
plaintiffs amounted to, dispossession; - : 

(2) that-the failure of the plaintiffs to prefer cross- 
objections . against the decree of the first Court in 
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the lower Appellate Court did not bar the High Court 
from granting them the appropriate relief in secogd 
appeal Q KIDAR SINGH v, GANESEH, 40. L. J. 532 


411 
——— Q. XLIII, r. I (d) . '9el 
O. XLIII, r. I (0), O. XXXIV, r. 3 

—Mortgage decree—Order refusing to ewtend time— 

Appeal, dismissed—Appeal against finul decree— 

Order refusing to extend time, whether can be attacked. 

Under Order XLILI, rule 1 (0), of the Civil Procedure 
Code an appeal lies against an order under rdle 4 of 
Order XXXIV, Civil Procedure Code, refusing to ex- 
tend time for the payment of the mortgage money. An 
appeal also lies against the final decree which follows, 
as a matter of course. on the order refusing further 
time. But when an appeal has been made against 
the order and dismissed, in which the question of 

‘the propriety of extending time has been considered, 
the same point cannot be raised again as a ground in 
an appeal against the final decree. N MAHADEO v. 
GANPATRAO, 14 N. L., R. 25 392 
O. XLHI, r. I (w), O. XLVII, rr. 

4 and 7-Review, grounds for granting, when 

review is sought on allegation of discovery of new 

evidence—“Strict proof, meaning of—Appellate 
- Court’s power to enter into question of sufficiency 
of proof for review, 

The greatest care ought to be exercised in grant- 
ing areview, when that review is asked for upon 
the allegation that fresh evidence has been dis- 
covered since the judgment was given. 

An application for review, which is based upon the 
allegation that new evidence has come to light since 
thé judgment was given, should not be granted unless 

. the new ‘eyidence is such as is presumably to be 

- believed, and if believed would be conclusive, because 

. when a litigant has obtained.a judgment ‘in a Oourt 
of Justice, he is by law entitled ‘not to be-deprived 
of that judgment without very solid grounds ES 

Where the Judge of a Primary Court in tho 
exercise of his discretion has by his order granted 
a review of his judgment on the ground that new 
evidence has come tolight since the judgment waa 
given, ib is nob open to the Appellate Court to revise 
that order, even though it thinks that that new 
evidence should not have been received and accepted 
as a ground for granting the application for review. 

Per Mookerjee, J.—Order XLIII, rule 1, clause (w), 
must be read as controlled by rule 7 of Order XLVII 
of the Code and a right of appeal against an order 
granting & review is restricted in its scope by the 
operation of rule7, Order XLVII “Strict proof" 
within the meaning of clause br, rule 4, of Order 
XLVII means proof according to the formalities of 
the law and has no reference to the suffioienoy of 
the quantum of evidence adduced. ; 

After a decree was made, an application for 
review on the ground of discovery of new evidence, 
which was not known to the applicant and could 
not have been produced by him by’ the exercise of 
due diligence atthe time when the decree was 
passed, was. granted by the Trial Judge reversing 
the decree. In anappealagainst the order granting 
he review as well as against the final decree. made 
in the'suit after the feview: ` ^" ` i 
- Held, that although it was not open to the Appellate 
Qourt in the appeal from.the order granting ‘the 

LI 
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review to consider the question of the sufficiency of 
prooffon which the review was granted, stillit was 
open to that Court in the appeal against the final 
decree-toweverse the final decree of the lowgr Court 
on the grqnn@ that the additional evidence adduced 
in the review proceeding was net sufficient to warrant 
the Primary Court toreverse ijs original decision on 
review. C Nunpvo Lat MULLICK v. PUNCHANON 
MUKHERJEE, 21 C. W. N. 1076; 26 O. L. J. 187; 45 C. 
60 . 484 


—— O. XLV, r.2 966 
—— — O. XLV, r. I 3—'Court, meaning of. 
The word “Court” in the first paragraph of rule 18 
of Order XLV of the Civil Procedure Code means 
a High Court. Pat Hax BAHADUR v. Rapa 
KRISHEN CHANDERJ (1917) Par. 285; 3 P. L. W. 
222; 3 P. L. J. 40 835 


O. XLVII, r. I—Review—Pardanashin 
lady, megligence of agents of, whether ground for 
review. 

The Code of Civil Procedure applies to pardanashin 
ladies as much as it applies to any other party, and 
if their interests are betrayed by the agents they 
employ, they must suffer the consequences. 

Ifa pardanashin lady’s servants are so grossly 
careless that her case is entirely neglected, she 
cannot insist on a re-hearing by way of review. Pat 








BIBI JiGRAN v. BIBI ZOHRA 970 
O. XLVII, r. 3 504 
—_ O. XLVII, rr. 4, 7 484 





— —— Appendix D, Form (6)—wMortgage 
suit—Second mortgagee made party to suit —Form of 
decree. 

The proper form of a decree to be passed in 8 
suit in which the second mortgagee has been joined 
asa party, is that provided in Form 6 under the Ist 
Schedule of Appendix D to the Civil Procedure Code. 
N NATHURAM v. SHEOLAL, 18 N. L. R. 217 796 


Sch. II, para. IO—Award—Limita- 
tion for filing objections, commencement of — Court, 








whether can extend time 266 

— --- — para. 17 —Arbitration—Death 
of arbitrator, effect of—Court, whether can make 
reference. 


Apart from any enactment, an agreement to refer 
amatter to certain specified arbitrators becomes 
void and of no effect if one or more of the arbitra- 
tors die or refuse to act, and thus make the agree- 
ment incapable of performance. 

In such a case the Court has no jurisdiction under 
clause 4 of paragraph 17 of Schedule II of the Civil 
Procedure Code to make a reference tothe arbitra- 
tors who are willing to act, L B Ma Ba U v. Maune 
Ps LAN 911 





para. 17 — Arbitration— 

Partition of revenue paying land—Jurisdiction of 

Oivil Courts. 

Anagreement to refer a dispute to arbitration 
authorising the arbitrators to partition revonue pay- 
ing land.cannot be filed in Court under paragraph 17, 
Schedule II of the Civil Procedure Code, inasmuch 
as a Civil Court has no jurisdiction in a matter of that 
nature. P JAWALA SHAH v, NIHAL CHAND, 91 P. L. 
R. 1917; 166 P. W. R. 1917 26 
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. e 
—— Sch. II, paras 18, 19—Arbditration 
out of Court—Notice of revocation of reference by one 
party to arbitration—Suit, regular, on same subject- 
matter—Award pending suit, validity of—Decree, 
whether can be passed in terms of award—Right of 
parties to resort to Court. 

Where in pursuance of an agreement to refer to 
arbitration, the arbitrators proceeded with the refer. 
ence and one of the parties in the meantime senta 
notice revoking the arbitration and filed a suit in 
Court in respect of the subject-matter, but an award 
was nevertheless made by the arbitrators: 

Held, that on the filing of the regular suit the 
arbitrators became functus officio, that consequent- 
ly their award was ultra vires and, therefore, a decree 
embodying the terms of the award could not be 
legally passed. s . 


The legislative provisions relating to arbitration 
leave the rights of a party to seek the assistance of 
the properly constituted Courts of the Realm? un. 
restricted, but the Court has the discretion in a given 
case of reference to ask the arbitrators to give their 
decision if it finds that they could decide the case far 
more efficaciously than the Court itself. IVI APPAvU 
ROWTHER v. SEENI ROWTHER, 33 M. L. J. 177; 6 L. 
“W. 243; 41 M. 116 514 


——-—- Sch. III, para. II-—2Aienation by 
judgment-debtor incompetent to alienate, effect of— 
Collector, jurisdiction of, scope of. : 

By the Full Bench (Mittra, A.J. C, disgenting).—A 
judgment-debtorto whom paragraph 11 of Schedule IIT 
of the Civil Procedure Code applies is a person dis- 
qualified, within the meaning of section 11 of the 
Contract Act, to the extent stated in the said paragraph, 
and any transaction entered into by him in contraven- 
tion thereof is a mere nullity, incapable of subse- 
quent ratification, or of enforcement in equity. 


Per Drake-Brockman, J.C.—Paragraph 11 of Schedule 
III of the Civil Procedure Code is an essential part 
of a scheme, devised in the interest of the State, to 
preyent the ouster ofan agriculturist from his land 
in a certain class of casey and the object of that 
scheme, the first step in which is the transfer of 
a decree against an agriculturist to the Collector for 
execution, would be defeated if an alienation effected 
by the judgment-debtor behind the back of the 
Collector were recognised as becoming operative on 
that officer ceasing to  exeroise his temporary 
powers. 


Per Stanyon, A. J. C.—The jurisdiction of tho 


‘Collector executing a decree transferred to him under 


the provisions of the Third Schedule to the Civ Pro- 
cedure Code covers the entire immoveeble estate of 
the judgment-debtor. 


A transaction entered into by a person who is a 
minor, or of unsound mind, or disqualified by law, is 
a mere nullity in law. It annot be evolved by any 
legftimate judicial process into an agreement enforce- 
able by law. It cannot be ratéfied, because there is 
nothing to ratify. It cannot be made the subject- 
matter of equitable treatment, because there is 
nothing òn which equity can fasten—nolegal embryo 
whioh it can develop. N Saru Bal v, Basar KHAN, 
13 N. L. R. 180 20 
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e 
Companies Act (VII of 1913), s. 104 

(1) (D)— Debenture-deed, construction of—Surren- 

der of debenture—All@iment of fully paid-up share in 

exchange, whether allotment “as fully paid-up other- 

“awise than in cash.” 

The debentpre deed of a Company provided as 
follows: “The registered holder hereof shall, while 
the same remains in force and upon giving pre- 
vious notice in writing, be entitled to surrender 
this debenture and receive in consideration thereof 
one fully paid ordinary share of Rs. 100 of the 
Company, part of or ranking pari passu with the 
ordinary shares of the original capital. Upon the 
surrender of this debenture under this condition 
the holder will not be entitled to proportionate 
interest thereon and the ordinary share so allotted in 
exchange shall rank for dividend from and after the 
half year in which the registration is made:” 

Heli, that an allotment by the Company under 
the deef of a fully paid-up share to a debenture- 
holder in exchange for his debenture was an allotment 
of a share ‘as fully paid-up otherwise thanin cash’ 
within the'mieaning of section 104 (1) (b) of the 
Companies Act. WI THoDAPUZHA RUBBER Co. LTD, 
v. REGISTRAR OF JorNt Stock COMPANIES, MADRAS, 38 
M.L. J. 474; (1917) M. W. N. 776; 6 L. W. 706 

674 


Company Accounts, audit of, whether precludes 

Company from calling upon agent for rendition. 

The auditing of a Company’s accounts does, in the 
absence of proof of fraud or mistake in connection 
with the audit, close the accounts as between the 
sharé-holders and the directorate, but it does not 
preclude the Company from calling upon its agent 
for rendition. P RAM CHAND v. IMPERIAL Ort, Soap 
& GENERAL MILLS Co., Lro., 86 P. R. 1917; 168 P. W. 
R. 1917 





, whether becomes dissolved at liquidation, 
AC rporation does nob become dissolved at the 
commencement of either a voliintary or & compulsory 
winding up. C Kusum KUMARI v. SURENDRA KRISHNA 
GHOSE 455 


Compensation—Mortgage paid off by person 
claiming esjate—Real owner, whether bound to make 
compensation—Bona fides. 

Although & person who fays out money by mistake 
upon the property of another has no equity against 
the owner who is ignorant of and does not encourage 
him in making the expenditure, yet if it be necessary 
for the true owner to proceed in equity he would only 
be entitled to its assistance by doing equity and mak- 
ing compensation for the expenditure provided that 
the expenditure is necessary and is permanently 
beneficial, 

There is, on the other hand, no equity in favour of 
a person whó with full knowledge of the state of the 
title spends money upon property which he knows 
to belong to another, or who incurs expenditure which 
is either unnecessary or improper. The test is whether 
the person who spant- the money has acted bono fide. 

Wher¢ a person, bona fide, thinking that he is the 
heir of a deceased person, spends money in freesng 
the estate from debts which, if he were the real heir, 
he would be bound to pay before he could secure pos- 
session, he is entitled to receive the amount paid by 
him from the, person who is subsequently found to 
pe entitled to'the estate. Serta BAKHSE SINGH 
v. SAMI-UD-DIN HYDER, 40. L. d, 514 428 
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Construction of document 57 


Lease— Receipt for advance of rent containing 

terms of lease, whether agreement to lease. ° 

It is not uncommon in India for agreements to 
sell or to lease to take the form of a.recqgipt. for a 
deposit on account of purchase-mdhey, or of an 
&dvanoe for rent. » 

In deciding whether a document amounts to an 
agreement to lease, the substance rather than the 
form of the document should be regarded. M 
SrREERAMULU NAIDU v. RAMAsWAMI MupAIjAR, 33 M. 
L. J. 596 948 
Contract, construction of 677 
Indent, construction of—Written terms, 

whether prevail over printed terms—Sale of goods— 

Goods ordered in two lots sent in one lot, purchaser, 

whether bound to accept delivery. 

In a contract which contains written and print. 
ed clauses or terms and the written terms are 
inconsistent with the printed terms, the written 
terms would prevail over the printed terms. 

The plaintiffs by an indent ordered through the 
defendants one hundred bundles of gold thread in 
two lots of 50 bundles each. All the one hundred 
bundles, however, were sent in one lot and the 
invoice and the draft in respect thereof were also 
for one hundred bundles. The plaintiffs refused to 
pay the fall ambuné of the draft and offered to pay 
half the amount on delivery of 50 bundles. The 
defendants agreed to this and the plaintifis paid 
half the amount of the draft, but the former refused 
to deliver the 50 bundles alleging that 66 bundles 
out of the one hundred were missing and that the 
plaintiffs should pay the full amount of the draft 
and take delivery of 44 bundles: 

Held, that the plaintiffs were not bound to pay 
the full amount of the draft under the terms of the 
indent and were entitled to recover the amount 
paid by them to the defendants. B NoonnHar 
GnuunAM Hussein MAKALI v. ÅLLABUX & Co., 19 
Bom. L. R. 846 820 
Contract Act (IX of 1872), s. 2 (d)— 

Consideration— Lawyer giving wp practice in con- 

sideration of pension. ‘ 

The promise of a pension is a Valid consideration 
for giving up practice asa lawyer, and acceptin 
the appointment of manager of an Estate. Pa 
Surv SARAN LAL v. KESHO PRASAD SINGH, 3 P. L. W. 
302 122 
S. ll—Person disqualified by law from. 

contracting, capacity of—Contract, whether can be 

enforced after disqualification ceases. 

The competency laid down by section 11 of the 
Contract Act is indispensable for the formation of 
ap agreement which may become the embryo of 
a contract, and unless it is present in both parties 
the result is infertility. Such competency is 2 
personal qualification. 

Section 11 of the Contract Act operates to make as 
incompetent as & minor or & lunatic, a person who 
is sui juris or of sound mind, so longashe is dise 
qualified by law, e. g., & judgment-debtor disqualified 
under paragraph 1! of the Third Schedule to the Civil 
Procedure Cede. N Satu Baiv. Basat Kaan, 18 
N. L. R. 180 20 
———— S., 16—Undue influence—Evidence—Hard 

and unconscionable bargain—Equitable relief 

Interest, heavy vate of, whether penalty, 

è : 








` 
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The fact that a bargain appears to the Court hard 
or unconscionable, is not by itself sufficient ground 
Tor eqaitable relief, but thore must be some disparity 
in the position of the parties, actual or presumed, or 
some cirqimstance, such as surprise, ignprance, 
distress or eves poverty which prevented the parties 
to the transaction from meetingen equa) terms. 

Where one person is in a posifion to dominate the 
will of another either on account of antecedent rela- 
tionship or because of the circumstances aitending 
a particular transaction so asto prevent that other 
from giving an intelligent or free consent to the 
bargain, the person who obtains nn undue advant- 
age by using his position should notin justice be 
allowed to retain it. 

A grossly extravagant rate of interest may itself 
be evidence of undue influence, and slight circum. 
stances of inequality between the parties may be 
enough to bring the case under section 16 of the 
Contract Act. 

Courts of Justice in India, however, are not entitled 
to travel outside the provisions of the Contract Act 
and invent a new head of equity. WI Poxxuswaxi 
NAICKEN v. NADIMUTHU OHETTI, 33 M. L. J. 302; 22 M, 
L. T. 206; 6 L. W. 421; (1917) M. W. N.670 231 
— SS. 16, 74—Undue influence—Penalty— 

Interest, high vate of. 

The Indian Law does nob recognise the English 
principle of equity which gives relief in the case 
of arate of interest unduly high. In India unless a 
debtor can bring himself within the four corners of 
section 18 of the Contract Act he is entitled to no 
relief. 

Where the rate of interest is more than the 
market rate, that in itself is no evidence that the 
contract was penal and that there was undue influence 
exercised upon the debtor. Pat BALUNKI Mama- 
PATRA v, Kanara SINDHU, (1917) Pat. 135; 2P. L. 
W. 175 680 

s. 17 113 
S. 23—Agreement by litigant for payment 
of remuneration to Vakil’s clerk, enforceability of— 

Public policy. 

An agreement by which & litigant binds himself 
to pay remuneration to his Vakil’s clerk for giving 
special attention toa case entrasted by him to his 
Vakil is void and unenforceable as being contrary to 
public policy. IVÍ TENJERLA SURYANARAYANA v. 
PRABHALA SUBBAYYA, 83 M. L, J. 724; 22 M. L. T. 
562; 7 L. W. 58; (1918) M. W. N. 54 SII 
S. 23 — Payment of money to procure exercise 

of private influence with Government, whether im- 

moral or opposed to public policy. 

Where a large sum of money is paid to various 
pergons in order to induce them to use their in- 
fluence with the Government in connection with 
private or quasi-political concerns, the transaction 
cannot be regarded as immoral or contrary to publio 














policy. Pat Saiv Saran Lat "V Kesno Prasap 
Sıxan, 8 P. L. W. 302 122 
s. 28 706 


.—--— - Sa 38—Buyer, right of, to have reasanable 
opportunity 10 examine goods. 

Section 38 of the Contract Act only requires a 
seller to give the buyer a reasonable opportunity of 
examining the goods sold. L B  OoxERsEB Raises 
& Co, v. HARDIMAN 
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s. 43 . 815 
ss. 45; 55 —Ooifpromise decree—Time, 
essence of contract— Waiver—Joint creditor, whether 

can give valid receipt. e 

A joint creditor in equity can give a valid recepit 
to a debtor in full discharge of the claims of him- 
self and of the other joint oreditors. 

Plaintiffs under a compromise agreed to accept a 
certain sum in full satisfaction of their entire claim 
against the defendants, provided it was paid within 
eight days of the date of the compromise. Defend- 
ants failed to pay the sum bofore the date fixed for 
payment, but seven days afterwards they offered a 
smaller sum to one of the plaintiffs who accepted 
it under the compromise: 

Held, that the plaintiffs by accepting the money 
tendered by the defendants must be deemed in law 
to have waived the limitation as to time incorporated 
in the compromise, and that by reason of such waiver 
they could not be allowed to repudiate the compro- 
mise or to go behind its terms, having electedsto 
adopt it after the time of its performance had ex- 
pired. Pat Parsav RAM PANbEY v, JHALO KUER, 
(1917) Par. 258; 2 P. L. J. 520; 4 P. L. W. 57 

















408 
ss. 52, 54 509 
s. 55 408 
s. 62 815 





S. 6B— Minor, money borrowed by, for mar- 
riage  empenses— Necessity—Liability of minor | to 
ve-pay loan. 

The marriage expenses of a minor constitute m 
necessity or legaldebt suited to his status and con- 
dition of life, and a minor is, therefore, under section 
68 of the Contract Act, liable to pay back money 
borrowed by him for meeting such expenses. Pat 
PATHAK KALI CHARAN Ran v, RAM DENI RAM, 2 P. L. 
J. 627 d 963 
SS. 69, 70, interpretation of —Contribu- 

tion, suit for, by person satisfying decree passed 

against him jointly with others. 

A mortgagee sued'4, Band C as representatives- 
in-interest of his mortgagor and obtained a decree 
which was satisfied in fall b$ A alone. Ona suit by 
A against B and C for contribution: 

Held, that though A had no interest in the mort- 
gaged property, yet as he bona fide claimed an 
equal interest with B and O in the equity of 
redemption, he was entitled to maintain the suit for 
contribution under section 69 or section 70 of the 
Contract Act. 

The words “interested in the payment of money” 
within the meaning of section 69 of the Contract 
Act are comprehensive enough to include the oses 
of persons, who are under apprehension ef any kind 
of loss or inconvenience and are not restricted to 
cases of individuals who are sure to suffer actual 
detriment, capable of assessment in money, 

A payment in satisfaction of a decree, by a person 
who ig a party to the decree andis bound thereby, 
isa payment made lawfully within the meaning of 
section 70 of the Contract Act, even though his 
interest was unaffected by the decree. 

Quzre—Whether section 69 of tha Contract 
Act is applicable to suits for contribution properly 
so called, 4. e suits where the plaintiff admits hig 
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liability to pay a portiqn of the money actually paid 
by him and claims ta recover the balance from the 
defendants. C SERAFAT ALI v. IssAR ALI, 22 C. W 
N. 347 30 





Ss.*69, 7O—Civil Procedure Code (Act 
XIV of 1882), s. 810 A—Payment to set aside 
sale made by person notin possession and having 
no interest in property, whether can be recovered. 
A party having no title to property and notin 

possession but expecting only to gain possession 

as the result of the pending litigation is not entitled 

to make a payment to set aside under section 310 

A of the Civil Procedure Code of 1882 a sale in 

execution of a deciee upon a mortgage. Such a 

person making such a payment is not interested 

in that payment within the meaning of section 

69 of the Contract Act, and isnot, therefore, entitled 

to recever the money. Pat Nann KISHORE Sua v, 

Paraoo Mian, (1917) Par. 292; 8 P. L, W. 265; 2 

P. L. J, 676 839 

— S. 7O— Property sold in execution—Sale set 
side on payment of money by third person—Suit for 
compensation. . 

The terms of section 70 are unquestionably wide, 
but applied with discretion they enable the Courts to 
do substantial justice in cases where it would be 
difficult to impute to the persons concerned relations 
actually created by contract. 

Defendants’ property was sold in execution of a 
decree. Plaintiff got the sale set aside by payment 
of the decretal amount, together with the 6 ‘per 
cent. compensation under Order KAT, rule 89, of the 
Civil Procedure Code: 

Held, that the plaintiff was entitled under section 
YO of the Contract Act to recover the money paid 
by him from the defendants. 

Section 70 of the Contract Act applies to a case 
where the “person” for whose benefit the payment is 
made is a large caste and is'sued in a representative 
action under Order I, rule 8, Civil Procedure Code. 
But in such a case it would be unfair to make a 
personal decree simpliciter against the members 
of a large caste, for it would -enable the plaintiff 
to select one member to bear a burden which 
should be shared by alle The plaintiff in such a case 
should be directed to proceed against the property of 
the caste. B BHICOOBAI v. HARIBA RAGHUJI, 19 
Box, L. R. 650 
S. T2— Money paid under mistake, recovery 

of—Agent, position of—Estoppel. 

Where money has been paid under a mistake to 
a principal, ik can be recovered by the person 
making the payment, whatever the person receiving 
the payment might have done with it. Where, 
however, money has been paid undera mistake to 
an agent, ij can be recovered from the agent only 
where, before notice of the mistake, the agent has 
not paid or settled such an account with the princi- 
pal as amounts to payment of the money to him or 
done esomething which has so prejudiced his position 
that it would be inetuitable to require him to 
refund. 3 

Plaintiff entered “into two contracts under C. I. F. 
terms with a certain firm of Malta for the supply 
to him of a certain quantity of potatoes and onions. 
The firm Was asked to insupe the goods against 
war risks, The plaintiff was in due course informed 
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by the defendant Bank that the latter held a demand 
draft upon him and would deliver shipping docu- 
ments to him on receipt of the goods agains$ pay- 
ment of the bill The plaintiff, on receipt of the 
invoices from the Bank, paid into it the amount 
due on the draft and removed from the Bank a 
number of shipping documents, whio on being 
gone through at plaintiff's office were found 
devoid of the policy of insurance. On the discovery 
of thé mistake the plaintiff wrote to the defendant 
Bank on the following day about the fact of mis- 
take and called upon it not to pay over the amount 
to the drawer of the bill, and in case the remittance 
had already been made, to cable at plaintiff's costs 
instructions to withhold payment. The defendant 
Bank refused to stop payment and the plaintiff filed 
a suit claiming refund of the money paid by him. 
It was found that on the day of the payment of the 
bill the defendant Bank had senta telegram to 
Malta informing the Bank, which had sent the bill 
to the defendant for collection, of the payment and 
also remitted to the latter Bank a demand draft on 
London for the amount paid by the plaintiff: 

Held, (1) that the plaintiff paid the amount of the 
bill under a mistake of factas to the documents 
delivered in exchange therefor; : 

(2) that the defendant Bank was acting as the 
agent of the Malta Bank who had sent the bill to 
the former for collection: 

(3) that the telegraphic intimation by the defend 
ant Bank to the Malta Bank, that the bill had 
been paid, was an act so prejudicing the defendant . 
Bank as to make it inequitable to require them 
to refund the money paid by the plaintiff; 

(4) that, therefore, having regard to the peculiar 
relations of the parties the plaintiff was estopped 
from claiming refund of the money from the defend- 
ant Bank. B Sotomon JACOB v. NATIONAL BANK 
oF INDIA, 19 Boat. L. R. 789; 42 B. 16 869 
S. 73—Breach of contract— Damages, mode 

of assessment of. 

In the case of a breach by the seller of a contract 
to sell goods, the buyer is entitled to recover as 
damages the difference between the contract rate 
and the marketrate on the day on which the breach 








occurs. L B A. L. ISMAIL SOWDAGAR v, EBRAHIM 
ABDULLA JANOO 89 
S. 74 680 
S. 74 —Interest, heavy rate of, whether 
penalty, 


There cannot be a stipulation by way of penalty 
unless there is another antecedent promise. For 
a sum to be treated as a penalty it must be 
an amount to be paid in case of a breach of an 
antecedent promise. i 

A contract to pay a heavy rate of interest is not 
by itself a stipulation by way of penalty and cannot 
be relieved against under section 74 of the Contract 
Act. M . Ponnuswamr NAICKEN v. NADIMUTHU 
Guxrrti, 33 M. L. J. 302; 22 M. L. T. 200; 6 L. W. 421; 
(1917) M. W. N. 670 23I 
S, 74—Interest on arrears of vent, high rate 

of, whether penal. 

A high rate of interest (64 per cent. per mensem) 
payable under s stipulation on arrears of rent of a 
tenancy not governed by the Bengal Tenancy Act 
cannot, in-the absence of special circumstances, he 
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regarded as penal. C ABDUL Raswip KHAN v. 

SAFAR ALI 614 

S. 83—Sale of goods not ascertained at time 

© of agreement—Property, passing of —Suit for price of 
goods sold, maintainability of. 

< Aesuit for the recovery of price of goods sold does 

not je ufiless the property in the goods “has passed to 
the purchaser. e 

Defendant ordered ,a certain quantity of 
catechu, from plaintiff who sent the required 
number of bags to the railway station for despatch 
to the former. Before the bags were despatched the 
defendant’s agent arrived, saw the catechu and 
rejected it. Plaintiff sued the defendant for the 
. price of the catechu: 

Held, that there had not been such an appropria- 
tion of the catechu for the purposes of the contract 
ag was required by section 83 of the Contract Act, 
and that, therefore, the property in the catechu not 
having passed to the defendant, the plaintiff could 
not sue for their price. Pat MAHADEO AGARWALLA 
v. GANESH Lar, (1917) Pat. 47; 2 P. L. W. 123 582 
ss. 108, I O9 829 


—— ss. 129, I30, ISI-—8wety—Con- 
tinuous guarantee, whether terminated by death of 
surety. 

One G. deposited certain securities with the defend. 
ant Bank as security for the faithful performance 
by his son F. of the duties of khazanchi to the Bank, 
E's employment could be terminated by three 
months’ notice on either side, and the guarantee 
was to continue so long as E. was employed by the 
Bank: 

Held, that the guarantee could not be  deter- 
mined by G.'s death. L B BANK or BENGAL v. S. 
N SEN 900 











SS. 148, 160—Landing agent, position 
of—Karachi Port Trust, position of. 

A landing agent is in the position of an inter- 
mediary owing duties to both parties—agent for the 
shipowners as long as the contract of affreightment 
remains unexhausted, and agent for the consignees 
as soon asthe Bill of Lading is produced with 
delivery order endorsed. The Karachi Port Trust 
is such an agent for making delivery on behalf of 
the shipowner, and if conflicting claims are made 
to any part of the cargo it is open tothe ship- 
owner, under section 160 of the Contract Act, to 
decide who is the true owner and how the delivery 
is to be made. S Bomsay Company, LTD. v. KARACHI 





Port Trust, 118. L. R. 29 9 
ss. I51, 152 636 
—— —— s. 160 659 


-ss. 184, 247, 251—Partnership— 
Minor partner, power of, to bind his co-partners-— 
Ageney. 

A minor may become a partner in a partnership 
and has power to bind his co-partners as if he were 
their agent under sections 184, 247 and 261 of the 
Contract Act. He may do so by making & promissory- 
mote, though he may be unable to make one so as to 
bind parties who are not his partners. L B MAUNG 
Acne Gyaw v. Hast DADA SHARIFF & Oo. 98 
—s. 213 219 
— S. 213—Principal and agent—Agent, 
duty of, to render accounts 375 


* 
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— — SS. 215, 236—Principal and agent— 
Agent dealing on "his own account in business of 
agency, effect of. e 

If an agent deals on his own account in the busi- 
nessof the agency the principal may, under section 
215 of the Contract Act, repu@iate the transaction 
if it appears that the dealings of the agent have 
been disadvantageous to him. 

Defendant asked plaintiff tobuy 1,000 bags of paddy 
for him, and was informed by the latter that the 
paddy had been bought. It was found that the 
plaintiff did not buy the paddy from a third person 
but purported to buy from himself. He was 
subsequently asked by the defendant to sell the 
paddy, but did not do so till the price had 
fallen: 

Held, that the defendant was at liberty to 
repudiate the transaction, WI Kora CHINNA Laxsu- 
MIAH v, NALAM VISWANATHAM " 

s. 236. 

Section 236 ofthe Contract Actis meant to apply 
to cases where a person enters intoa contract with 
another on the basis that that other personis acting 
as agent for somebody glse. M Koran CHINNA 
LAKSHMIAH v. NALAM VISWANATHAM 3 
— - ISS. 247, 251 98 
— SS. 251, 263 815 


Co-operative Societies Act (II of 
I912), s. 42 (5) (a)— Liquidator, orde? of— 
Civil Court, jurisdiction of —Appeal, maintainability 
of—Liquidator, power of, to order joint and several 
liability of debtors. . 

Where a liquidator passes an order under section 
42 of the Co-operative Societies Act, 1912, a Civil 
Court, mentioned in sub-section (5), clause (a), of 
the section, has no option but to enforce the order 
and no appeal lies from the order of the Civil Court, 
inasmuch as no appeal lies save appeals expressly 
given by the Act. 

Semble.—In a case of a liquidation of a Co-opera- 
tive Society a liquidator has no power to pass an 
order that each of the debtors should be jointly 
and severally liable for the amount of each other's 
mortgage, but if he requires money for the purposes 
of liquidation forthe discharge of the debts of the 
society he should defermine the contributions to 
be made by the debtors. A MATHURA PRASAD g. 
SHEOBALAK, 16 A. L. J. 868 968 


Co-~sharer— Undivided property —Mortgage by one 
co-sharer of his undivided share — Partition, effect of — 
Mortgaged property allotted to co-shaver other than 
mortgagor—Mortgagee, position of. 

A co-sharer in an undivided property mortgaged 

a portion of his share to a third person, Subsequently 

the property was partitioned and theemortgaged portion 

was allotted to a co-sharer other than the mortgagor: 

Held, thatthe co-sharer, to whont the mortgaged pro- 
perty was allotted, was at liberty to take the property 
free from the mortgage, whether he had or had not 
knowledge of the mortgage at” the date,of partition. 

Pat Ras RAM TEWARI v. SURAJ TEWARI, 3 P. L. 

W. 184 454 

Costs—Defendant forcimg plaintiff into litigation, 
whether entitled to costs. 

Where a defendant by his fraudulent conduct and 
false allegations forces a eplaintWf into litigation 
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which could have béen avoided if the defendant 
had not made those allegatiogs'or acted fraudulently, 
he is not entitled to his coss even if he is successful 
inthe litigation brought about by him. P C Mary 
LILIAN HIRA DEVI v. Kunwar DIGBIJALSINGH, 21 C. 
W. N. 1187; (1917)*M. W. N. 636; 7 L. W. 133 236 
Counsel—lInstrictions, mode of receiving—Practice 

of selecting junior—Fees for attending trial and for 

consultation, return of, when Counsel unable to attend, 

The usage which obtains on the Original Side of 
the Calcutta High Court that Counsel should take 
their instructions only from Attorneys, though 
founded upon no rule of law, isa most beneficial one 
from the point of view of the public and of the 
Bar, and should be maintained. f 

The practice of a Counsel who is already engaged 
in a case selecting the other Counsel who should be 
briefed with him is contrary to the iraditions and to 
the best intefests of the profession and ought to be 

iscouraged. 
ja aha Advocate accepteda brief marked 7 G.Ms. 
—4 and 8—containing instructions for him to appear 
at atrial!n Caleutta on behalf of the client, bui in con- 
sequence of an urgent prefessional call elsewhere he 
returned the brief to the Attorney with his notes and 
claimed to have earned the consultation fee of '6 G. 
Ms. marked on the brief: 

Held, that the Advocate should have returned the 
whole fee of 7 G. Ms. asib was given to him for the 
purpose of attending the trial and the consultation 
was held with a view to his so doing and that he 
should have returned the fee without being asked so 
todo. C An ADVOCATE, In re, 44 O. 741; 26 C. ack 

e 


605 
Court Fees Act (VII or 1870), ss. 4, 


Section 4 of the Court Fees Act forbids a High 
Court to receive a memorandum of appeal unless 
the proper Court-fee is paid. Pate Ram Sanay Ram 
PANDE v, LAESHMI NARAIN SINGH 675 
— S. 13—Appeal—Refund of Court-fee, when 

to be ordered. n" 

An Appellate Court remanding a case isnot justified 
in ordering refuftd of Court-fees except where the 
decision of the Court of first instance has been ona 
preliminary point only. N VirHoza v. Waman 304 


Criminal Procedure Code (Act V of 
1898), S. 4 (h)—Complaint, what is—Petition 
making specific allegations of bribery against Tahsil- 

ar, 

PARET presented a petition in the Court of a 
District Magistrate and Collector in which he made 
various allegations against a Tahsildar, which if 
true, constituted offences under various sections of 
the Penal Code. The Magistrate treated the petition 
as a complaint undgr the Code of Criminal Procedure 
and recorded the statement of the accused on oath, 
in which the latter made specific allegations of 
bribery and extortion against the Tahsildar: : 

Held, thate’the petition amounted toa complaint 
within the meaning of section “4 (h) of the Criminal 
Procedure Code. A THAKUR Das v. EMPEROR, 15 
A, L. J. 841; 19 Cr. L. J. 12; 40 A. 41 924. 
S. 29 - 159 

ss — nt, 

—— - Ss 87- Attachmes à Ni er monet 
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SS. 89, 537.—Absconder — Application for 
restoration of property— Proclamation, defective— 
Attachment, illegal — Remedy. s 
Section 89 of the Criminal Procedure Code applies 

to a case where the validity of attachmen pro- 
ceedings is challenged, and it is open toa person to 
prove that he was not absconding, that thef was 
no publication at all of the*proclamation or that the 
proclamation was defective, e.g., that it specified 
no date for his appearance. 

It cannot be said thata person aggrieved by an 
illegal attachment has no remedy except by a “civil 
suit. The Chief Court has revisional powers of the 
widest scope which it would employ to annul Such an 
attachment. ; 

"Where a proclamation under section 87, Criminal 
Procedure Code, is made and is read and published in 
the places where the absconders are most likely to 
hear of it, the mere omission to affix a copy of it to 
the Court house, unless it prejudices the absconders, 
is an irregularity curable by sectión 687 of the Code. 
P MALLI v. Emperor, 89 P. B. 1917 OR; 18 Cr. L. 
J. 979; 48 P. W. R. 1917 Cz. 595 
S. 1O03—House search—Procedure—Inten- 

tion of Legislature. 

In laying down the procedare to be followed in a 
house search provided by section 103 of the Criminal. 
Procedure Code, the intention of the Legislature ig 
to protect the person whose house is searched 
and to give confidence to the neighbours, 

‘The persons called in at the time of the search 
should be of some standing whose words can be 
believed, and not necessarily those living within a 
stone’s throw of the house to be searched. The stress 
ison the word ‘respectable’ and not on the word 
‘locality’ in sub-section (1) of section 108 of the 
Criminal Procedure Code. L B An Pox v. EMPEROR, 
18 Cr. L. J. 1009 753 
—S. 107 735 
— SS. 1 1O, 123- Order for security —Secu. 

rity furnished —Reference to Sessions J udge, whether 

necessary. 

Section 128 of the Criminal Procedure Code has 
reference to a case where default is made in furnish. 
ing the security required, but if the security is 
given the section does not apply and no reference to 
the Court of Session is necessary. HAM KISHAN 
v. EMPEROR, 16 A, L. J. 822; 19 Cr. L. J. 2; , 40 A. 39 

914 

—— — SS. 110, 112, 122— Surety, fitness of— 
Judicial inquiry, necessity of. 

The mere fact that the sureties, offered. ina case 
under section 110 of the Criminal Procedure Code, 
live at a distance from the accused is nob by itself 
sufficient to disqualify them. The Magistrate should 
make a judicial inquiry as to the fitness of the 
sureties and if in his opinion the sureties offered are 
not men who ought to be accepted, he should afford 
to the acoused reasonable opportunity to furnish 
other and suitable sureties. A MANNA v. EMPEROR, 
15 A. L J. 848; 18 Cr L. J. 1039 
-—— — SS. I 12, 122 783 

23 914 


———— S. 

à S. 144 917 

-— — S. 144, order under, effect of Civil right, 
infringement of —Suil, maintainability of—Cause of 
action—Damage, proof of, whether necessary, 
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An order of & Magistrate under section 144 of the 
Code of Criminal Precedure leaves tho civil rights of 
thp parties unaffected and does nob by, itself give a 
right of suit to the parties. Consequently, if either of 
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the pagtie sues to vindicate its rights, it must allege, 


and prove facts which apart froni tho profiouncement 
of the Magistrate would enable it to obtain a decree. 
If the right sought to be established is a public right 
then special damage must *be alleged and proved, if 
it is an individual right such damage need not be 
_ proved. M KALMATAPPA v. JorsH NARAYANA 227 


— ss. 144, Id5-— Party in possession— 

Urgent case— Order directing retention of possession. 

A Magistrate can proceed under section 144 of tho 
Code of Criminal Procedure where one of the rival 
parties is found to be in actual possession of the 
land, but, exceptin cases of grave emergency, section 
145 is the proper section under which toact. U B 
Nea Po Hm v. Mi Suwz Tua, 3 U. B. R. (1917) 27: 
18 Cx. L. J. 967 32 
S. 145—0rder declaring possession ef more 

lands than claimed—Jurisdiction, — Revision —Error 

in order—Magistrate, power of, to correct error. 

In a proceeding under section 145, Criminal Pro- 
cedure Code, eight out of eleven persons forming 
the second party filed written statements claiming 
possession of a portion of the lands in dispute, but 
the Magistrate in his final order declared the posses- 
sion of the whole of the lands to be with the second 

arty: 

Held, that the defect in the Magistrate’s order was 
not a question of jurisdiction, but thatthe case 
should go back to the Magistrate to see whether in 
fact any error had been committed and that, if so com- 
mitted, it was for him to correct it. © Gacan CHAND 
NASKAR v. PEARY Monan Naskar, 18 Cr. L. prs 

ss.. 145, 537, Sch. V, Form 
 XXII—Proceedings under à. 145— Withdrawal of 
one party—Order, final, form of— Omission to take 
evidence on behalf of party in whose favour order 
made, effect of—Order, whether can be made by 
consent, 

Per Richardson, J.—' That the order of the Magis- 
trate was in sufficient compliance with the terms of 
clause 6 of section 145, althongh it did not follow 
precisely the terms of Form XXII to be found in 
Schedule V to the Criminal Procedure Code, as the 
forms of the Schedule are not obligatory. 

That the defect in the final order of the Magistrate 
made under clause 6, by reason of his not adding the 
words “that the second party was in possession at the 
date of the preliminary order”, was curable under the 
provisions of section 587 of the Code. 

Per Chatterjea, J——The provisions of section 145, 
Criminal Procedure Code, must be complied with 
in order to make the final order under that section 
& valid order. 

Quzxre.—Whether a final order under section 145 of 
the Criminal Procedure Code can he made by consent 
of the parties? C Yar MOHAMMAD SAHA v. HAYAT 
MOHAMMAD SAHA, 16 OR. L. J. 1024, 22 C. W. N. 342 

768 
S. 146 —Jurisdiction of Magistrate to pass 
order—Order passed without trying to ascertain 
possession, legality of —Gross and material irregulari- 
ty— Rejection. of evidence—Bengal Survey Act(V B. 
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Q.of 1875), ss. 40, 419 orders wuder— Possession, 

presumption of. 

An order under section 146, Criminal Procedure 
Code, can be made only where the Magistrate is 
unable to satisfy himself as to which of the contend. 
ing parties is in possession. 

Where a Magistrate after having legally instituted 
proceedings under section 145, Criminal Procedure 
Code, made no effort whatsoever to ascertain the 
fact of possession, but after discarding and rejecting 
on erroneous grounds practically every piece of 
evidence that might have led him toa correct con- 
elusion as to possession, made his final order under 
section 146, Criminal Procedure Code: 

Held, (1) that the final order made by the Magis- 
trate under section 146 was either without jurisdiction 
or involved such gross and material irregiflaritics as 
to seriously prejudice one of the parties to the pro- 
ceeding; 

(2) that the final order must be sot aside qnd the 
proceedings resumed from the point reached when 
the two parties closed their evidence, with liberty to 
them to ndduce such further ovidenco as either of 
them may be advised. 

Where a previous dispute between the parties to a 
proceeding under section 145, Criminal Procedure 
Code, was terminated by an order under the pre- 
visions of sections 40 and 41 of the Bengal Survey Act , * 
Y of 1875, and an entry in the Record of Rights was 
made in accordance with that order, the Magistrate 
in determining the queston of possession should in 
the first instance presume that the posSession of tho 
jand in dispute is with the party in whose favour the 
order under the Bengal Survey Act and the entry in 
the Record of Rights were made. C PRAFULLA NATH 
TAGORE v. Hoppine, 26 C. L. J. 39; 21 C, W.N. 1059; 
18 CR.L.J.088 — 604 
ss. 146, 107—Lease of property attach- 

ed under s. 146—Lessee, right of, to protection—Lessee, 

whether can be bound down to keep peace. 

A lessee of a property attached under section 
146, Criminal Procedure Code, is entitled to protection 
in his possession of the land Jet fo him, but the fact 
of letting ouf is no bar i& proceedings against the 





lessee under section 107 of the Code if the Magistrate . 


is satisfied that such action is necessary in the 
interests of the public peace. Pat Jar Rare, EMPEROR 
18 OR. L. J, 1007 735 
—— s8. 161 766 
62 998 
SS. 172, 161 —Special diary, contents of 

Oral evidence, admissibility of. 

Section 91 of the Evidence Act has no application 
to matters entered in a special diary underssection 
172 of the Criminal Procedure Codo., 6 

Oral evidence is admissible to prove statements 
made to the Police by witnesses who heard them 
made. L B Noor ManowED v, Emperor, 18 Cr. 
L. J. 1022 * 766 
—- SS. [90, 476 —Jurisdiction of Magistrate 

fo proceed against persons other than those mentioned 

im order under s, 476, : 

The Criminal Procedure Code provides for taking 
cognizance of offences and not of offenders. There- 
fore, a Magistrate who has legdily taken cognizance 
of an offence as against a particular person becomes 
seized of the whole maiter, and has jurisdiction to 


—— S. 








^ 
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hold judicial proceedings in regard to all other 
persons who may be proved by evidence to be con- 
cerned in that offence. 

Semble.—Where by an order passed by & District 
Judge under section 476, Criminal Procedure Code, & 
definite person has been directed to be prosecuted 
and the offence has been definitely stated, the Magis- 
trate to whom the case is sent for investigation and 
trial is competent to issue summonses against any 
other persons who may have been implicated in the 


offence. GiRDHAREE LAL v. EMPEROR, 21 C W. 
W. 950; 18 CR. L. J. 901 ` I33 
— — S. l 927 
———_— ss. 195, 476 4 608 





S. 195 —Sanction to prosecute granted by 
Small Cguse Court —Appeal —Principal Court of 
original jurisdiction. 

An application lies to the Court of the District 
Judge, under section 195 16) of the Code of Criminal 
Procedere, for the revocation of an order of sanction 
passed under the earlier provisions of the aforesaid 
section by the Judge ofa Court of Small Causes 
exercising jurisdiction in the same district. 

Per Knoz, A. C. J. —The intention of the Legislature 
in enacting section 195 of the Code of Criminal 
Procedure was, inter alia, to give authority toa 
certain Court for the giving or refusing sanction 
when sanction had been given or refused under 
this section. Clause 7 was inserted to point out the 
authority to which such power was given; it was 
never intendal to be a clause creating or dis- 
establishing any Court. To guard against confusion 
which might arise round the use of the word 
“subordinate”, the term was Hmited for the purposes 
òf this section and ‘the interpretation was made to 
refer to three different classes of cases—(1) cases in 
which appeals lay to more than ene Court; (2) cases 
in which appeals lay toa Court of Revenue and & 
Civil Court; (3) cases in which no appeals lay. 

Per Piggott, J.—'The apparent intention of the 
Legislature in inserting clause (c) of sub-section 7 
of section 19? of the Code of Criminal Procedure 
was to substitute the contrgl of the District Judge 
as the “principal Court of original jurisdiction” in 
respect of all suits of a civil nature for that of the 
Sessions Judge. The provisions of this clause govern 
the procedure in respect of sanctions granted or 
refused by Courts of Small Causes. 

Courts must read sub-section (7) along with sub-sec- 
tion (6) and must endeavour to place a reasonable 
construction on all the words of the Statute: The 
“such appeals” spoken of in clauses (a) and (b) are the 
appeals which.‘ordinarily lie.” The use of the word 
“only” in sub-section (7) does not operate so as to 
take away altogether the subordination imposed upon 
any Court by sub-section (6) but merely to limit 
that subordination to one single Court, whereas it 
might otherwise have extended to two or more. The 
words “that isto say" must be interpreted loosely 
as equivalent to “I will make my meaniag 
clear by the following explanations.” The effect 
is that the subordination of a Court of Small 
Canses to the local High Court, which would other- 
wisa be impesed by sub-section (6), is “for the 
purposes of this section” done “away with, but the 
subordination of the Court of Small Causes to the 
District Judge as “the principal Court of original 


7 


INDIAN GASES. 


[ior 


Criminal Procedure Code—conid. 


jurisdiction” in suits of a civil nature "within the 
Jocal limits of whose jurisdiction” the said Court €f 
Small Causes “is situate’ remains and is affirmed, 
A Cups Lat v. BHAJAN La, 16 A. b. J. Wls18 - 
Cr L. J. 935; 39 A. 657 * , 167 
S. 195—Sartion to prosecute—Munsif, 
when subordinate to Subordinate Judge—Superior 

Court, whether can take additional evidence. 

A Munsif ig subordinate toa Subordinate Judge 
within the meaning of section 195 of the Crjminal 
Procedure Code if appeals from the Court of the 
former are preferred tothe Court of the latter and 
“ordinarily lie” to his Court. 

- In considering an application under section 196 (6) 
of the Criminal Procedure Code a superior Court is 
competent to take and consider additional evidence 
for the purpose of satisfying itself whether sanction 
should or should not be granted. A JAGRUP SHUKUL v 
EMPEROR, 15 A.L. J. 84419 Cr. L. J. 4,404.21. 9195 
— ss. 195, 476, 537—Sanction to pro- 

secute, offence requiring—Trial by Court before 

which offence committed—Jurisdiction—Ivregularity. 

Where a Criminal Court, on being informed of 
the commission of an offence in connection with cer- 
tain proceedings taken by it the prosecution for 
which required its sanction under section 195, 
Criminal Procedure Code, directed the prosecution of 
the offenders and convicted them of the offence 
without granting the sanction or proceeding under 
section 476, Criminal Procedure Code: 

Held, that the action of the Court amounted to 
such an irregularity as was not covered by section 
537, Criminal Procedure Code, and that it had no 
jurisdiction to try the case itself. O FATEH SINGH v. 
EMPEROR, 4 O. L. J. 492; 18 On. L. J. 969 329 
S. 195 (C)—3ancion to prosecute—- 

Mortgage-deed, suit based on—Deed not produced in 

Court—Sanction, necessity of. : 

The applicant was prosecuted for forgery in 
respect of a morigage-deod alleged to have been 
executed by the non-applicants. Previously to this 
the applicant hud instituted a Civil suit dgainst 
the non-applicants and others on the basis of the 
mortgage-deed. As the execution of the deed was 
denied before the Sub-Registrar, he refused to 
register it, and it was, therefore, lying with the Sub- 
Registrar who was ordered’ to produce it in the 
Civil Court, but the order was not complied with and 
the deed was not before the Civil Court, when the 
Sub-Divisional Magistrate took cognisance of the 
offence under section 467, Indian Penal Code: 

Held, (1) that the document though not actually 
produced in the Civii Court was under the control of 
the Court and section 195, clause (c), of the Criminal 
Procedure Code applied to the case; 7 

(2) that the Sub.Divisioual Magistrate could not, 
therefore, take cognisance of the offence unless the 
Civil Court had granted sanction under section 195. 
clause (c), Criminal Procedure Code, for the pro- 
secution of the applicant under section 467 of the 
Penal Code. 4 f 

The object of section 195, Criminal Procedure 
Code, is to prevent litigants being harassed by 
criminal proceedings against them when the subject. 
matter in the contemplated criminal proceedings has 
been enquired into oris about to be enquired into, 
N ZUMBEZLAL v MALOBI, 18 Og L, J. 1001 729 











Vol. XLII] `. 


Criminal Procedure Code—contd. 





S. 195 (6), (7) —Principal Court of ori- 
ginal jurisdiction, what is—District Judge, Court 
ofe—Sanction to prosecute confirmed by Appellate 

Court—Appeal, second, whether lies. 

In. Buyma a District Conrt has jurisdictien to hear 
and determihe any suit or original proceeding with- 
out restriction as regards value, and is the principal 
Court of original jurisdiction, within the meaning of 
vee 196 (7) (c! of the Criminal Procedure Code, 

B Iravoo RAJA v, THAYAMMAL, 18 Cn L., J. 977 

. 593 
— S. 195 (7)—Principal Court of original 
jurisdiction, meaning of —Subordinate Judge, exercis- 

tng powers of Small Cause Court, refusing sanction 

—Revision—Court, proper. 

In Oudh the Court of the District Judge is the 
principal Gourt of original jurisdiction within the 
meaning of section 195 (7; of the Code of Criminal 
Procedure. ^ 

Where a suit was tried by a Subordinate Judge in 
the exercise of his Small Cause Court powers and 
subsequent to the dismissal of the suit an application 
‘for sanction under section 195, Criminal Procedure 
Code, was made by the defendant to prosecute the 
plaintiff for perjury and the Subordinate Judge 
refused to grant the sanction: 

Held, that an application for revision from such an 
order lay to the Court of the District Judge. O Rax 
DAYAL v. DWARKA, 20 0. C. 2235 4 O. I. J, 548; 18 
Cr, L. J. 899 131 
S. 196 A—interpretation of s. 196A— 

‘Non-cognisable offence—District Magistrate, whether 

can sanction prosecution. 

The words "not punishable with death, trans- 
portation or rigorous imprisonment for a term of 
two years or upwards” in section 196 A of the Crimi- 
nal Procedure Code govern only a cognisable offence 
and have no application to the case.of-a non-cognisable 
offence. A District Magistrate empowered under 
the section has, therefore, authority to sanction 
prosecution for a non-cognisable offence without 
regard to the amount of punishment ~ provided 
therefor. A Taaxur Das v, Emperor, 16 A. D. J. 
841; 19 OR. L. J. 12 924 
SS. 205, 512—Accused absconding after 
charge Jramed—Conviction, legality of. 

Where a warrant is, in the first instance, issued for 
the arrest of an accnsed person, the Magistrate trying 
him cannot dispense with his attendance and the 
whole trial must’ take place in his presence so that if 
the accused absconds before the trial is concluded, he 
cannot be convicted and sentenced in his absence, 
P EMPEROR v. SARDAR, 36 P. R. 1917 Or; 18 Cr. 
L. J. 875; 47 P. W. R. 1917 Cr. | 335 
ss. 209,' 210, 364 - Examination of 
accused. —(ourt, discretion of —Procedure where no 

esaminaton  held—OCriminal trial—Trying Judge, 

duty and responsibility of. 

The examination of an accused, prior to commit- 
ment, ig in the discretion of the Magistrate. If the 
accused is unwilling to submit to examination, it is 
sufficient for the Magistrate to make a-note to 
that effect. The provisions of section 364 of the 
Criminal Procedure Code have no application to such 
& note. 

It is the duty of the Judge to decide all ques- 
tions of law arising in the course of. the trial. If 
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his decision is erroneous, it*is liable to correction by 
a superior Tribunal in appeal or revision; but as 
long as the case is before the Judge, heis respon- 
Bible for the decision and cannot regieve himself of 
that responsibility by seeking advice or instructions 
froma Superior Court, It would be most improper 
for a Superior Oourt to give such instructions if 


sought. S Emperor v. Dosu, 11 S. L. R. 52; 18 Cn. 
j i 145 





S. 235 —Joinder of charges—“Same transac- 
tion”, meaning of— Possession of cocaine and opium, 
whether same transaction, 

The real and substantial test for determining 
whether several offences are connected together so 
as to form the same transaction depends upon 
whether they are so related to one another in point 
of purpose or as cause and effect, or as prinçipal and 
subsidiary acts, as to constitute one continuous 
action. 

Where accused was found in illegal possession of 
opium and cocaine for the purpose of carrying oa the 
business of a vendor of contraband: | 

Held, that the possession ofboth the articles. was 
part of the same transaction and that the accused 
could be tried jointly for both mie AU 

B EurrRog v Nea Lu Gare, 190 Cm. L. T. 3 
E 994 


-—— — s. 239-—Joinder of charges—Receiving 
stolen goods from co-accused — Joint trial, validity of. 
A person charged with an offence under section 

411, Indian Penal Code, for having received a portion 

of stolen property from another, who was either the 

thief or the first receiver of the stolen property, 
cannot be jointly. tried with the latter, as the first 
receipt or retention of the property by the latter and 
the act by which he handed over a portion of the 
stolen goods to the former can in no sense be looked 
upon as forming part of the same transaction. Cc 
RAMRATAN SUKUL v, EMPEROR, 21 0. W. N. 1111: 19 
Cr. L. J. 17 


SS. 250, 386--Compensation, order fur, 
not included in order of acquittal, valjdity of—Im- 
prisonment, in default of payment of compensation, 
when to be ordered. . . 

An order for compensation against a complainant, 
made after calling upon the latter to show cause and 
recorded, as a postscript to, and at the same time os 
the order of acquittal, on the same piece of paper and 
forming part of the same order, is not illegal merely 
on the ground that it has not been included in the 
order of acquittal. 

‘An order for imprisonment in default of payment 
of compensation cannot be included in the order for 
compensation made against a complaingnt, as the im- 
prisonment cannot be ordeted until some attempt has 
been made to levy the compensation in the mauner 
provided by section 386, Criminal Procedure Code, 
for the levy ofa fine. C Ram NARAYAN ACHARJEE v. 
ATUL CHANDRA Das, 18 Cn. L. J. 1014 ^ 758 
—— S. 250 — False ôr vexatious complant, what 





. 

S. 

A accusation cannot be Said to be vexatious 
within the meaning of section 250 of the Criminal 
Procedure Code, unless the main intention of the 
complainant was to,cause anndyance fo the person 
accused and not merely to further the ends of justice, 
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A complainant cannotée said to have made a false 
complaint where he “acted on the information 
supplied to him by another person and which he did 
not know or bglieve to be false or vexatious. . S 
EMPEROR v. KOURE, 18 On. L. J. 1005 733 
— ss. 252 (2), 253, 254, 258 (D, 

535 (1)—Prosecution and defence evidence taken 

—Fatlure to frame charge— Order, proper. 

A Magistrate, after recording the evidence for the 
prosecution and without framing a charge, asked 
the accused to name his witnesses and took down 
their evidence. He came to the conclusion that the 
ense was false and wrote a full judgment after 
discussing all the evidence in the case and passed 
an order of discharge: 

Held; a) that the procedure adopted by the 
Magistrate i in sking the acoused to name his wit- 
nesses bBfors framing a charge was unwarranted; 

(2), that inasmuch as the procedure actually 
adopted was in substance that laid down in Chapter 
XXH of the Criminal Procedure Code, except for the 
framted was a charge and the recording of a plea, 
the ease could in view of section 535 (1) of the Code 











have ended in a valid order of acquittal L 
ORILAL v. KALU, 18 Gr, L. J. 1006 734 
s. 258 (1) 734 
— SS. 342,. 364 —Cross-ezamination of 


* accused, whether permissible. 

A Court has no power to cross-examine an accused 
in order to test the truth of his story. L B Nea 
CHIT YE v. EMPEROR, 18 Cr, L. J. 941 173 

S§. 342,, 364, S37-— Ezamination of 
accused, necessity ef - Omission, effect of. 

A Magistrate is bound to examine the accused 
-under the provisions of sections 342 and 364 of the 
"Code of Criminal Procedure, and'bhe omission to do 
‘go is fatal to the validity of the trial, 

The provisions of section: bined are imperative anid 





Procedure. U B. EMPEROR v. NGA Po AN 3U.B 
R. (1917) 18; 18 Cr. L. J. 944 176 
— SS. s 5D26— Magistrate, power of, to 
« award compensation for adjowrmment—' Transfer of 
case, order for compenfution, whether ground for. 
The Criminal Procedure Code does authorise 
- Magistrates to give compensation whenever they 
"think proper by way of costs for adjournments, and 
ihe passing of such án order against a party does 
not disclose any prejudice on the part of the Magis- 
‘trate and is not-a valid ground for the transfer of 
the case to another Magistrate. Pat RAGHUNANDAN 
' PRASAD V. RAMADHIN SINGE, 2 P. L. W. 215; 19 Cr. b. 
3.6 
‘—£—S. "380 i 
———— — S. 360—Perjitry—Statements not irrecon- 
cilable— Deposition not read over to witness in 








presence of accused, effect of 783 
LE 364 145, 173, 176 
*— S. 367 .721 








S. 367 —Appéal —J udgment, criminal,gcon- 
tents of—Hvidence, discussion of, necessity of. 

Where a District Magistrate on appeal made no 
attempt to discuss the ovidence given for the pro- 
seoution and the defence and merely said that a 

- detailed judgment “had been recorded by the Trial 
-- Gourt and that nothing that had been urged in appeal 
affectad the reasons given for the conviction; 


“ 
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——-— SS. 423 (I) (b) 


9I8: 
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. Held, that the judgment was notin accordance 
with law, as it did not comply with the requirements of 
section 867, Criminal Procedure Code. . Pat Suro 
Narayan Raut v, ExPEROoR, 1 P. L, W. 673; 18-CR. L. 
J. 994 a e 722 
——--. S. 386—Compensation, order for, not 
included in order of aequitta!, validity of—fmprison-. 
ment, in default of payment of compensation, when 
to be ordered .75 


—— — SS. 408, 446 —FEuropean. British subject, 
waiver by, of right to be tried as such, effect of— 
Appeal—Court, proper. 

Where a European British subject charged with 
an offence is brought before a District Magistrate 
aud the latter explaing to him the procedure which 
will be followed if heclaims to be tried as a 
Buropean British subject and the procedure which 
will be followed if he waises his right to be tried 
as such and he elects to be tried according to the 
latter procedure, the result of the waiver is to render 
sections 408 and 446 of the Criminal Procedure Code 
inapplicable to the case, and the accused has no right 
of appeal to the High Court. Pat Dawson Downing 
v. EMPEROR, 2 P. L. W. 79; 18 Cr. L. J. 986 602 





——— s.417 - 598 

— SS. 421. 367 — Appeal dismissed 

summarily—Judgment, whether  necessary— Reasons 
jor order. 


A Court of criminal appeal is not bound, when dis- 
missing an appeal summarily under section 421 of 
the Code of Criminal Procedure, to write & judgment 
as defined in section 367 of that Code. It is, however, 
advisable that it should give, as concisely as. possible, 
at least the main reasons which govern its order in 
order to assist ‘the High Court in dealing with'a 
possible application for revision, and also because the 
presence of reasons gives information to the appel. 
lant that -his appeal has received such. consideration 
as itis entitled to have from the Appellate Court, 
N Rameao v, EMPEKOR, JON, L. R. 169; 18 Cr. L. 
J.903  * 721 


IGI 
4 17— Acaquittal, 
reversal, of, in appeal—Appellate Court, powers of — 

First information report; copy -of—Accused, right of, 

to get copy. 

The general intention of the Criminal Procedure 
Code is that an acquittal should stand until appealed 
against by tho Locai Government under section 417. 
The provisions of'section 423 (1) (5), however, are 
very wide and enable a Court in disposing.of anappeal 
from 8 conviction to alter the finding 

An Appellate Court has jurisdiction’ to reverse 
a finding of acquittal upon facts upon which there 
was a conviction inthe First Court under another 


s. 423 





.provision of the law against which an appeal has 


been preferred, 

It is vitally necessary that an accused person 
should be granted. a, copy of the first information at 
the earliest possible stage in order that he may. get 
the benefit of legal advico Pat DHANPAT SINGH 
v. EMPEROR, (1917) Par. 297; 2 P. L. W. 188; 18 Cr. 
L. J. 982 598 
— Sa 435 I32 
! SS. 435, 439, inter, ub of —Revision 
. —High Court, power of interference of-— Findings of 
fact — Appreciation of evidence— Meaning of “propriety” 








z 
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discretion, whether can be limited by any rule of 
“ practice. 


Por ghapman, J.—In a criminal revision the High- 
Court will mot look into the evidence at all? unless the, 
applicafit in revision can pake out that a special, 


occasion has arisen which requires the Court tolook 
‘into the evidence. Such aif occasion may be made 
out either from the way in which the trial has been 
conducted in the First Court or inthe Court of 
First Appeal; or upon a perusal of tho judgment of 
either Court on its face; or from the omission of the 
lower Court to consider some outstanding circum- 
stance in the case from erroneous statements in the 
judgment. Where an occasion forenquiring into the 
evidence has been made out, it isthe duty of the 
High Court to examine the entire facts of the case. 
After such an examination the Court will not interfere 


: as lightly as it would if it was a matter of appeal, and 


not revision. The distinction may be a.fine one but 
it isa distinction, the distinction being that in dis- 
posing of a criminal appeal the Court will interfere 
unless it is affirmatively satisfied asto the guilt of 
the appellant, while in revision the Court will not 
interfere unless. the conscience of the Court is 
nroused to such an óxtenbas to compel the Court to 
expressly say that the applicant ought not to have 
been convicted on the evidence. 

Per Jwala Prasad, J.—The High Court is not debarred 
in revision from entering into a discussion of, and 
looking into, the evidence and the facts in order to 
find out if there has been a miscarriage of justice 
and from interfering with the finding of lower Courts 
on facts, ifthe ends of justice so require. Section 
439 read with section 435 of the Criminal Procedure 
Code clearly gives power tothe High Court to go 
into the facts and set aside the finding, sentence, or 
order of any Court if it is incorrect on merits, the 
new provisions having expressly widened the power 
of the High Court. 

History of the-provisions relating to revisional 
powers of the High Court discussed. 

Per Roe, J. (dissenting).—The interpretation of 
the three words "correctness, legality or propriety of 
any finding" must be to some extent synonymous. 
The correctness of a finding and the propriety of a 
finding refer to a quasi-legal correctness and quasi- 
legal propriety. A finding is improper if it is based 
on evidence improperly admitted. It is incorrect if 
it has clearly lost sight of the fact required to be 
proved. But a finding cannot be said to be improper 
or incorrect if it is based on a correct consideration 
ofthe evidence on the record, and that evidence, if 
believed, justifies the findings. The High Court can- 
not re/open the whole-case to make its awn estimate 
of the value of the evidence of each witness. Pat 
Ram KISHUN v, EMPEROR, 2 P. L. W298; 18 CR. J. J. 
915 ] ^ 147 
—— —— S. 437 — Further enquiry, order for— Appel- 

late Court, whether bownd to give reasons for order. 

It is not ordinurily desirable that in ordering 
further enquiry under section 437 of the Criminal 
Procedure Code a detailed examination of the evi- 
dence and elaborate reasons should be given, but 
engugh should be said in the way of reasons to 
indicate” to the Court below in what manner it is 
thought that its order was incorrect, whether on a 

e 





GENERAL INDEX. 


1043 


e 
Criminal Prócedüre Code—conta. 


point of law or. iu misappyeciation of the weight of 
the evidence or for want of a complete enquiry. 
Itisfair to a person against whom an order for 
further enquiry is made that the reasons for directing 
such enquiry should be made explicit to him and' 
that he should have notice of the ground on which 
the further enquiry has been directed. NGA’ 
Mix Din v. EMPEROR, 3 U.B, R. (1917) 16; 19 Cn. L J. 
14 926 





s. 439 j IGI 

S. 439— Revision 330 

S.439—Revision—High Court, interference 
by, with finding of fact. 

It is not the practice of the Judicial Commissioner’s 
Court to entertain objections to findings of fact on 
the merits thereof in revision, in tho absence of the 
most exceptional grounds. i 

In practice many things are expedient or advisable 
or desirable, which are not legally necessary, and 
“the absence of which, however regrettable, cannot be 
treated us a contravention or error of law justifying- 
interference in revision. N RAMRAO v. EMPEROR, 13 








N. L. R. 169; 18 Cr. L.J. 993 721. 
s. 446 602 
——— $s.476 


133, 326, 329, 608 


— S. 4476 —" Court" , whether includes successor 
of Judge before whom offence was committed —Revision 
— High Court, power of, to rvise order under s, 476, 
when to be exercised, 

The word “Court” used in section “476, Criminal 
Procedure Code, includes the successor of the Judge, 
before whom the alleged offence was committed 
or to whose notice the commission of the alleged 
offence was brought in the course of a judicial proceed- , 
ng. : 

The High Court should not exercise its power of 
revising an order under section 476, Criminal Proce- 
dure Code, where the Court below has arrived at a 
judicial opinion on evidence that there is ground for 
enquiring into an offence referred to ® section 195, 
merely because the High Court might disagree with 
that opinion. N DAULAT v. Emperor, 18 Cm. D. J. 
1018; 14 N. L. R. 16 759. 


— — s. 476 -Disirict Magistrate acting in 
executive capacity—Order for prosecution, whether 
legal sanclion or order under s. 476. 


A Com missiouer having received a complaint against 
a Patwari sent it to the Collector and District Magis- 
trate for disposal. The latter sent the file to his 
subordinate and asked him to take evidence and 
report whether there was a prima facie casé against 
tho Patwari The subordinate reported that there 
was nothing in £he complaiut whereupon the District 
. Magistrate allowed it to be dropped, and ordered the 
prosecution of the complainant wnder section 182 of 
the Penal Code: : 


. 
' e Held, that. the District Magistrate was not acting 


in his judieial capacity and that his order was neither 
a legal sanction nor 2 valid order under section 476 
of the Criminal Procedure Code. A BABU Ram v, 
Emparor !5' A. L. T 655218 Cp, u T 942 174 
— SS. 476, 478—Enquiry under s, 478 

— Procedure— Evidence, recording of, mecessity of. 
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A Civil Court making :$n enquiry under section 
478 of the Criminal Profedure Code should proceed 
in the. same way as a. Magistrate would do in 
enquiring into &e case before commitment, e, it 
should take the evidence of the witnesses for the 
prosecution in presence of the accused and then 
examine the.latter, and having done this should 
frame the charge sheeb and, after explaining the 
same to the accused should record the order of 
commitment. i 

A Munsif came to the conclusion that a receipt 
filed before him was forged. He accordingly took 
action under section 476 of the Criminal Procedure 
Code and after giving notice to the accused and 
receiving their written statements decided to commit 
the accused under section 478 of the Code On the 
date fixed for enquiry under that section the Munsif 
framed charge sheets and after recording very 
brief statements of tke accused committed them 
for trial: 

Held,that the procedure adopted by the Munsif* 
was irregularand illegal. A EMPEROR v. BABU PRASAD, 
18 A. L.J. 805; 19 Cr. Le J. 40; 40 A. 32 1000 
——-—- SS. 476, 195—Scope of s. 476—Jurisdic- 

tton—Judicial proceeding. 

The provisions of section 476 of the Criminal 
Procedure Code are complete as they stand, and it 
is ‘sufficient to bring those provisions into operation 
if the offence in question be one of the kind referred 
to in section 195 of the Code and if it be either 
committed before the Court which takes action 
under section 476 or brought under the notice of that 
Court in the course of a judicial proceeding. A 
Ganca Ram v. EMPEROR, 15 A. L. J. 817; 19 Cr. L. J. 





15; 40 A. 24 927 
si 478: 10600 
mn — S, 488— Maintenance proceedings before 





Magistrate—Declaration by Civil Court, pending pro- 
ceedings that relationship of husband and wife never 
existed between parties, whether binds Magistrate— 
Jurisdiction, : 
One N. was directed by a Magistrate to pay Rs. 15 
a-month for theemaintenance of the complainant and 
herdaughter, who found that the woman waseither kept 
or married by N. and the ohifti was born to him. The 
eHigh Court set aside the Magistrate’s order, directing 
him to find out the circumstances of the woman's 
tarwad and then fix the maintenance. Pending this 
maintenance case before the Magistrato, N. filed a suit 
in the Munsif’s Court for a declaration that the 
relationship of husband and wife had never existed. 
between the parties. That declaration was granted. 
When the case again came up before the Magistrate, 
the petitioner produced the judgmentof the Munsif 
and reqtested the Magistrate to drop all further 
proceedings. The Magistrató refused to do so and 
passed a fresh order, affirming his finding that the 
complainant was kept by the petitioner, basing this 
finding on the fact of the petitioner having attempted 
to comprorfiise the complainant’s claim and obtained 
a release deed: . 
Held, that in view of the agreement between the 
parties evidenced by the release deed, as wellas on the 
ground that the Magistrate’s order was passed after 
the decree of the District Munsif, the Magistrate’s 
order must be set aside. D 
Per Sadasiva Atyar, J.—' he Magistrate ought to 


‘INDIAN CASES, 


° i [1917 


Criminal Procedure Code-—eoncld, | 


have held that the decision of the District Munsif was 
conclusive of the question of relationship between the 
parties as declared by that decree and should hake 
refused to pass any order for maintenance. 

Per Philléps, J.- A Civil Court cannot pags a Yedree 
interfering with a prior maintenance order by evay of 
injunction or other similaf order. 

A party cannot get a magisterial order for main- . 
tenance set aside by a Civil Court where there has 
been no change of rolationship between the parties 
between the date of tho order and the dato ef suit 
in the Civil Court. IM Narayanav Moosap v. ITTI- 
CHERRY AMMA, 22 M. L. T. 293; 83 M. L. J. 449: 6 L. 
W.586;18 On. L. J, 971; (1918) M. W. N.65 331 


Ss. 512 335 

— S. 522-— Disposal of property by Magistrate, 
Where there is no evidence that & person has been 
dispossessed of property by the use of criminal force, 
no order as to possession of the property cam be 
passed uuder section 522 of the Criminal Procedure 
Code. P KAON v. EMPEROR, 62 P. L. R. 1917, 38 
P. W. R. 1017 Or; 18 CR. L, J, 898 130 
—— s. 535 (I) 734 


—— —— ss. 537 176, 329, 768 
—— — S. 537—Revision—Chief Court, power of 
inierference of 595 


—— — Si 556 — Magistrate being personally interest- 
ed in case, effect ef—C. P. Municipal Act (XVI of 
1903), s. 122— President of Municipality, whether 
can try Municipal cases. 4 
Theapplicants were tried and convicted of an offence 

under the C P. Municipal Act for an encroachment 
upon Municipal-land by a Magistrate, who in his ca- 
pacity as President of the Municipal Committee 
at whose instance the prosecution was started took 
part in promoting the prosecution by concurring in 
the sanctioning of the same: 

Held, that the Magistrate was disqualified under 
section 566 of the Criminal Procedure Code from 
trying the case by reason of tho existence of the 
personal interest over and above what might be 
felt by every Municipal Commissioner in the affairs 
of the Municipality. N DEENDAYAL v. EMPEROR, 18 
Cr. L. J. 1017; 14 N. L. R. 14 761 
—— — Sch. V, form XXII 768 
Criminal = trial—Murder—Evidence—Investi 

gating Police Officer, testimony of, value of— 

Corroboration, necessity of. 

If in a trial for murder it is intended to rest the 
prosecution case to a material extent upon observa. 
tions said to have been made on the spot by the 
investigating ' Police Officer, it is well that such 
officer should be taught the advisability of securing 
for his observations the same sort of corroboration 
by independent witnesses that he is required. to 
secure in connection with his first inspection of 
the corpse and the preparation of the inquest report 
on the same. A Hansras SINGH v. EMPEROR, 16 A. T,, 
J. 340; 18 Cr. L. J. 1028 

Procedure—Joint trial of accused and others 
and separate trial of accused for different offence— Bri- 
dence disbelieved in joint trial and believed in se- 
parate trial, effect of. 

Where the accused and some others were tried 
jointly on charges of rioting and extortion and were 
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acquitted, and there wasa separate charge against 
accused alone of causing voluntary hurt with a 
sharf weapon, and relying on the same evidence the 
Magistrate convicted the accused and ordered himrto 
furnish Security under section 106, Crimigal Pro- 
cedure Cade: 

Held, that the conviction #nd order for security 


were bad. Pat’Sansu Korn; v. Marnar Koeri, 2 
603. 


P. L. W. 78; 18 Cx. L. J. 987 


Custom, proof of — Wajib-ul-arz, entry in, weight of. 

An entry in a wajib-ul-«rz is not sufficiont to prove 
a family custom, unless it is supported by other 
evidence showing that that oustom was observed in 
the family in question. O BANDI BiBi v. MUSHARRAF, 
40. L. J. 503 I 
-— ——.Alienation —Necessity, proof of—Sale 

price, part of, fictitious, effect of. 

Where it is found that the consideration which 
actually passed was a rea-onable price for the 
property sold, the insertion of fictitions items, to 
scare off pre-emptors cannot be regarded asa valid 
reason for nullifying the sale contract. 

Where the owner of an unprofitable estate of 
wretched quality and burdened with a mortgage sold 
part of it in order to improve the remainder, and 
twenty years after his sons sued to set aside the sale: 

Held, that the circumstances of the case were 
redolent of necessity, and that after the lapse of 
a period of twenty years further proof ot necessity 
could not be reasonably expected. P ARURA n Av: 
Ran, 81 P. R. 1917; 137 P. W.R. 1917 
—————— — Necessity — Suit relating to 

property of small value, whether liable to dismissal. 
` Courts of Justice in the Punjab are not justified in 
refusing to administer justice according to the law 
of the land because the subject-matter of litigation is 
a small plot of useless land. P MEHNGA v. MIHAN 
BINGH, 87 P. L. R. 1917; 88 P. W.R. 1917 244 


Succession— Daughter versus collaterals 
—Self-acquired property—Burdenof proof — Wirk Jats 
of Mauza Koaiki, Gujranwala District. 

The initial onus of proving a special custom where- 
by a daughter is excluded from succession to the 
acquired property of her father is on the collaterals. 
Such a custom is not in accordance with the 
general custom of the Province, and is not one 
which can be regarded as a common exception to the 
ordinary rule. 

Among Wirk Jats of. Mauzo Koaiki, Tahsil and 
District Gujranwala, collaterals in the fourth degree 
do not exclude a daughter from succession to the 
self-acquired property of her father. 

Although a statement in a riwaj-i-am: is naturally 
strengthened when instances are given, considerable 
value may still attach to it even when instances have 
not been included. But statements in a viwoj-i-am, 
when opposed to the general custom, can carry very 
little weight unless supported by instances 

Where without citing any instances a riwaj-i-am, 
which has been imperfectly compiled, describes a 
spec‘al custom opposed to the general custom of 
the Province and the great mass of authorities, very 
little value can be attached to it. P Wazrra v. Maryan, 
84 P. R. 1917; 151 P. W. R. 1917 
— Mohyal Datë Brahmans of 
Rawalpindi District —Step-sister versus collaterals— 
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Possession, suit for—Proof qf title, nature of —Adverse 

possession. e 
FS Plaintiff sued for possession of certain lands on the 
ground that she, as daughter of one J., was entitled 
after the death of his last surviving widow to the 
lands as forming part of J.'s estate. Defendante, colla- 
terals of J, raised the plea that about three months 
after Js death a son H. was born to J.’s eldest 
widow, that H. being the lineal male descendant of 
J. succeeded io his landed estate as his sole heir, 
that on H.’s death J.’s widows succeeded on a life- 
tenure and that on the death of the last surviving 
widow, the estate devolved upon the defendants as 
collaterals of H. Plaintiff contested the birth of 
the posthumous son of J.: 

Held, (1) that as the evidence on the record estab- 
lished the fact that a son named `H. was born to J. 
by his eldest wife, the lands in suit «must be 
treated as the inheritance of H. and not that of J. 
and that, therefore, the claim of the plaintiff to suc- 
ceed to the lands as daughter of J. must fail; 

(2) that inasmuch as the plaintiff being ott of 
possession sought to dispossesg the defendants from 
the land in suit, she must affirmatively establish a 
title superior to that of the defendants by proof of 
the most unimpeachable charaoter; 

13 that the widows of J. held possession of the 
property in suit in their capacity of widows and not 


. as step-mothers of H. and could not, therefore, be 


regarded as having established adverse possession so 
as to confer a valid title on the plaintiff as against 
the defendants P Sara CHAND «. LAJWANTI, 1f0 
P W.R. !917 < 103 
—Succession —Widow—Mother, whether 

succeeds as widow of husband—Re-marrvage, effect of 

—Burden of proot—Dhillon Jats, Tahsil Dasuya, Dis- 

trict Hoshiarpur. 

By the Full Bench, (Rattigan, Chevis § Shadi Lal, JJ.) 
—The answer to the question whether by custom a 
woman who has succeeded to her husband's estate 
after the death of her son loses her right to retain 
the estate on her subsequent re-marriage, is one 
depending on the circumstances-of each tribe. 

By the Division Bench (Chevis § Leslie Jones, 
JJ.)—The burden of prawing that the mother of 
the last male owner succeeds to a life-interest in 
the estate of the deceased as his mother and not 
as her husband's widow, and that consequently 
her life interest is not liable to forfeiture on her re- 
marriage, is on the widow. 

One G, a Dhillon Jat of Tahsil Dasuya, District 
Hoshiarpur, died sonless and his estate was recorded 
in the name of his widow. Soon afterwards a 
posthumous son was born to G., and mutation of names 
was effected in the son's favour. The letter digd, and 
mutation was again effected in favour of G's widow: 

Held, that the widow succeeded to the estate of 
G as his widow and not as the mother of his son, and 
that consequently her estate was liable to forfeitare 
on her re-marringe. P Bissi v. Hina SINGH, 76 P. R. 
1917. '44 P W. R.1917 ° 338 

efence of India (Criminal Law 

Amendment) Act “IV of 1915), s. 3 

(I), notification under, whether ousts jurisdiction 

of regular Courts, 

A notification unger section * (1) of*the Defence of 
India Act, 1915, ousts the jurisdiction of the regular 


. E ` 
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Courts in respect of the offences and persons men. 

tioned in the notification, P SAMAILA v. EMPEROR, 

88 P. R 1917 Orn; 42 P. W. R. 1917 Cr. 18 Cn L. 1. 

927 ° 159 

Discharge—Complaint, fresh—Discovery of fur- 
ther evidence— Procedure. " 

Where after a discharge a new complaint is filed 
alleging discovery of further evidence, the proper 
procedure would be to postpone issue of process till 
the former proceedings have been examined and a 
preliminary enquiry has beon made regarding the 
alleged new evidence. L B Orau v. Kanu 18 CR. 
L. J. 1006 . 734 
Discretion, judicial — Appellate Court, duty of. 

If a Judge purporting to exercise discretion does 
so under the view that there is no general rule, when’ 
in fact there is one, he misdirects himself, and a‘ 
Superior Court must either remit the case or exercise 
the diseretion itself. P C Bais INDAR, SINGH v. 
KANSHI RAM, 38 M. L. J. 486; 22 M, L. T, 362; 6 L. 
w. 502, 126 P. W. R. 1917; 15 A. L. J. 777; 19 
Box. L. R. 866; 3 P. L. W.313; 26 C. L. J. 572;,104 
P. R-1917; (1917) M. W. N. 811; 22 O. W. N 169; 127 
P. L. R. 1917 43 


Document of title, test of — Delivery order, 
` whether document of title. 

* Whether a particular document is a mercantile 
document of title or not is a question of fact, and the 
test is whether the document is used 1n the ordinary 
course of business as proof of the possession or 
control of the goods or authorising or purporting to 
authorise either by endorsement or by delivery the 
possessor of the document to transfer or receive 
goods thereby represented. The essential object of a 
document of title is that it should be used as evidence 
of title. '' A . 

With the exception ofa Bill of Lading a 'docu- 
ment of title is not necessarily a symbol of possession. 
It is a question of fact whether the endorsing and 
transfer of a document of title like a delivery order 
operates to give constructive possession of the goods 
to which it felates. S “Rurcuanp RAMCBAND v. 
HUKUMATBAI s i 829 
Easement, extension of, whether permissible— 

Drain, right to discharge water through — Injunction, 

grant of. i ` 
. Plaintiff hada right to discharge through a drain 
the rain water and ordinary waste water of his house- 
on’ to and. past’ the defendant's land. He subse- 
quently constructed a well in his house which con- 
siderably enhanced the volume of. water flowing 
through the drain: 

Held, that tbe plaintiff's act constituted an uujusti- 
fiable-enlargement of the easement to which he was 
nob entitled, ahd that he must constrict another 


channel for his surplus waste water RURA v. 
GANDA Ram, 102 P. L. R. 1917; 88 P. W. R. 8017 
/ * 284 


Ejectment—Abadi—Non-proprietor diverting uge 
^ of site and disclaiming title of proprietor, effect of — 

Right of user, forféituwe of: 

Where a non-proprietor diverts the-site used by 
him as gatwar to other purposes, e. g. to building, and 
disclaiming -the titlee of the - proprietor sets up an 
adverso title in himself, he forfeits: his. right of user 


INDIAN CASES, . 


S [1917, 


Ejectment—concld; bi 
and'is liable to ejectment at the suit of the 
proprietor. 


P GirDHARI Lar v. Nano RAM, 98 P; 
L. B. 1917; 154 P. W. R. 19:7 275 
—, suit for—Record of Rights, entry in, impugned 
—Suit, nature of —Limitation—Limitation Act (1X of 
1903), Sch. I, Art. 120. . , 
A suit for‘ejectmentor for rent in the alternative 





does not, by the mêre fact that an entry in the Record 


of Rights is mentioned in the plaint and alleged to 
be incorrect, become a suit for the correction of the 
Record of Rights and subject to the rule of limitation 
provided for such suits. Pat Monit Gorg 
MUNDRI 5 471 
—7—— Title, proof of —Possession, whether sufficient. 
In a suit for ejectment the plaintiff must rely on his 
own' title, and the defendant even though a tres-, 
passer can set up the right of a third party, so that 
a mere possessory title, except under the provisions 
of section 9 of the Specific Relief Act, will not in 
India support a suit in ejectment. © GNANFENDRA 
NATE SANYAL v. MOHENDRA MOHINI DEBYA 884 


Election, doctrine of. 
" Where'& person takes a benefit in a capacity 
different from that in which he asseris his rights, no 
question of election can arise merely becauso owing 
to certain circumstances the two capacities have’ 
temporarily merged in him. O DEPUTY COMMISSIONER 
OF PARTABGARH v. Ram SARUP, 20 ©. C. 243 I8 
Equity, principles cf, enforcement of, by Indian 

Courts, » : 


Indian Courts are* bound to decide according to 
equity and good conscience, where no definite law 
is laid down for their guidance, but where the whole 
law has been codified and definitely enacted, that. 
law, must govern the proceedings of Courts, and they, 
cannot go beyond it to »pply what they think are the. 
principles of equity. N Satu Barv. Basar Kaan, 
I3 N.L. R IRU : ` ` 200 
Estoppel 496, 869, 882 
: by judgment—Person not purty to suit, whe- 

ther can take advantage of judgment—Res judicata— 
- Decree, assignment of— Assignment held invalid 

- against certain creditors, whether invalid generally 

— Creditor, one, whether can sue to set aside assign- 
| ment, s : ` 

A obtained a decree for possession and mesne 


V. * 


profits against B. He then assigned his rights under : 


the decree to C. C executed the decree and realised: 
a certain sum. D a creditor of A applied for payment 
to him of the amount standing to the credit of C, 
In a prior litigation between the assignee and some 
other creditorsof A it was held thatthe assignment was’ 
not binding upon the creditors as they had attached 
the decree prior to its assignment in favour of C. D 
relied upon the judgment obtained in that case as 
establishing the rights of all creditors generally, as 
against the'assignment: 

Held, that D could not rely upon the judgment 
obtained in the previous litigation as deciding upon 
his rights also inasmuch as He was no party ‘to that’ 
litigation and the judgment could not be taken to 
have adjudicated upon his rights. : 

One creditor cannot sue to cancel the assignment - 
of a decree on the ground that it is generally in 
fraud of all creditors. MI AruMUGHA MUDALIAR v.- 
KRISANASAMI NATOKEN E ^ 493 


, 





‘VoL XLII] . 
Estoppel-conold. . P 
T by representation, operation of 200 
,piea of, whether maintainable by pre- 
emptor 37 


Evidence, circumstantial, value of—Evidence of 
trackess— Criminal trial, : 

It isa fugdamental principle and one of euniversal 
.&pplicat&bn in cases dependent on circumstantial 
evidence, that in order to justify any inference of 

guilt, the incriminating facts must be incompatible 
with the innocence of the accused and incapable of 
.explanation upon any other reasonable hypothesis 
than tHat of his guilt. If the circumstances are 
‘found to be as consistent with the innocence as with 
‘the guilt of the accused, no inference of guilt should 
be drawn from them. 


Itis unsafe to place complete reliance on the 

^ evidence of trackers as to the correspondence of 

‘tracks, P SALEH v. EMPEROR, 65 P. L. R. 1917; 40 
P. W. R. 1917 Cr; 18 Cr L. J. 897 I 

—-— Commerce and Industry Department Letter No. 
11481, dated 15th October 1914, admissibility of. 


The letter of theGovernment of India, Commerce 
and Industry Department, No. 11481, dated 15th 
October 1914, in whick anssthesine is included in 
the list of recognized preparations of cocaine, is not 

' admissible in evidence. P BisuaN Dass v. EMPEROR, 
:82 P. W. R. 1917 Gr; 18 Cz. L. J. 934 I 
: 527 


, false, effect of 
=. Investigating Police Officer, testimony of, 
value of—Corroboration, necessity of 712 
Pedigree—Plaintif and his witnesses not 
directly. crvsa-eaamined— Plaintiff s casé believed by 

"Trial Court— Reversal by High Court, 

- The question was whether the plaintiff one A. was 
the legitimate son of one Muhammad Sher Khan by 

: his wife AMusommat Munna. A. himself and his wit- 
nesses gave evidence that he was, and ‘the: only 
‘question put to them in oross-examination was 
-whether Muhammad Sher Khan had a woman: nàmed 
Sundaria in his keeping asa mistress. When the 
witnesses forthe defendants were examined, some 
attempt was made toprove that A. was the son of 
another person-of the name of Muhammad Sher. 
Khan who had a mistress named Sundaria. The 
‘Trial Court believed d.’s case and characterised the 
case of the defendants asa “pure concoction and 
anworthy of credit,” The High Court disbelieved the 
plaintifi’s evidence and dismissed his suit: 

Held, that the High Court was not justified in 
dismissing the plaintiff's suit onthe view that “it 
was quite possible that the real truth was that the 
claimant was the son of Mfusainmat Sundaria who 
was kept by Muhammad Sher Khan,” having been 
influenced thereto by the fact that-the suit was being 
financed by a co-plaintiffin whose favour A. had 
executed a deed of sale in respect of a moiety of the 
property claimed, P C MUHAMMAD ABDUL AZIZ v. 
Mir Tasappug Husain, 21 C. W. N. 873; (1917) M. 
wW. N 529,7 L.W. 65 : 3 
Evidence Act (I of 1872), s. 25—Conjes- 

sion, whats. S 

The word ‘confession’ in section 25 of the Evi- 
dence Act is not confined to actual admissions of 
guilt, but includes inculpatory statements from 
which inferences of guilt, can reasonably be drawn 
or which suggest the guilt of a person making the 
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statement. L B Pan cane-v. EMPEROR, 19 On. L. 
T. 42 . ` 1002 
— S. 26 —Confessior admissibility of —" Police 

Officers," meaning of —Custody, what is. 

While accused wasin the lock-up and under trial, 
he was sent by the Magistrate to a dispensary in 
order to be treated for a malady which involved an 
examination of the patient in private. Two police- 
men took the accused from the lock-up'to the dispen- 
sary. At the dispensary the policemen waited outside 
on the verandah while the accused was inside under- 
going examination at the hands of the doctor, and 
during the few minutes that he was with the latter 
he made a confession: 





Held, that the confession was inadmissible in evi- 
dence under section 26 of the Evidence Act, inasmuch 
as the accused remained inthe custody of the 
policemen while he was undergoing the examination. 


The words “Police ' Officers” in section 26 of the 
Evidence Act are used in the same sense in which 
they occur in section 28 ofthe Act, and there is no 
reason for importing into section 26 the notion that 
the Police Officers there desoribed in general terms 
must be restricted to the investigating police. B 
EMPEROR t. MALLANGOWDA PARWATGOWDA, 19 Bom. L.. 
R. 683; 18 On. L. J. 981; 42 P. 1 


S. 27—Inculpatory statement, admissibility 





of. 

Under section 27 of the Evidence Act, it 
is only when something is discovered in consequence 
of information received froma person accused of 
an offence that so much of the igformation as 
relates’ distinctly to the thing discovered may be 
proved. L B Pau GANG v. EMPEROR, 19 Cr. L. 7. 
42 1002 
S. 34--Accownt book, copy of, admissibility 
of —Time of making entries; effect of. 





An account book, though'a copy of another account 
book, is admissible in evidence under section 34 of the 
Evidence Act, if'copied and kept in the ordinary 
course of business. ‘I'he fact that the first book is 
more valuable does nob make the secgnd less admis- 
sible. The timeof making the entries in the second 
book may affect their.v&lue but should not, if the 
entries are not made from day to day or from bour 
io hour, make them entirely irrelevant, L B 
Mauxc Sit Kox v. Ma Tu YA |: [IZ 

> SS. 35, 65—Register of previous convic-. 

tions entry in, admissibility of-—Proof — Procedure, 

An entry in a register of previous convictions 
where the conviction is relevant, is admissible under 
section 35 of the Evidence Act and can be proved by 
a certified copy under section 65 of the Act and upon 
iban accused might be asked if he afimitted&he con- 
vietion, L B Mause Tua ZAN v. EMPEROR, 19 Cn. 
L. J. 11 ' 923 





S. 50 — Marriage, direct proof 6f—Opinioi 
admissibility of. . i . 
Section 60 of the Evidence Act requires direct’ proof 

af marriage in cdses undér section 498 of the Penal 

Code, opinion regarding the relationship being 

insufficient for a conviction tinder this section. N 

SYED MUNIR v. EMPEROR, 18 CR. L. J. 1016; 14 N, L. 

R. 28 P 760 

—— 5,65.. ye 923 
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S. 65 — Document in possession of person out 
of reach of process of Court—Secondary evidence, ad- 
missibility of. . 

‘Where an original award isin the possossion of a 
Ruling Chief who is not subjeot to the process of the 
Court, a copy of the original is admissible in evidence 
under section 65 of the Evidence Act. Pat SANJIHID 
Lav Bras KISHORE Nara v. Parssn Korr, (1917) Par. 
241; 2 P, L. W. 166 617 
. SS. 68,70, 7 I —Admission of execution, 

what is - Registration Act (XVI of 1908), s. 60— 

Registration, endorsement of, value of—Admission 

before Registrar, whether sufficient evidence of ese- 

cution. 

The admission referred to in seotion 70 of the 
Evidence Act is an admission made in the course 
of the proceedings in which the attested document 
is produced. The certificate of admission of execu- 
tion endoysed by the Registering Officer upon a 
document registered by him cannot be used as an 
admission of execution within the meaning of that 
section. Such an admission is, however, next to the 
testimony. of reliable attesting witnesses, the best 
available evidence of execution and is .admissible 
under section 71 of the Evidence Act. 

Subject to compliance with the provisions of 
section 68 of the Evidence Act, an admission of 
execution made before a Registering Officer, once it 
becomes admissible under section 7! of the Evidence 
Act, is good evidence in proof of execution and 
there is nothing in law which prohibits 2 Court 
from treating if as sufficient by itself to establish 
the faót admitted. The question whether the 
admission ofeexecution made before a Registering 
Officer is sufficient to prove execution and receipt 
of consideration is one to be decided by a Court of 
fact and not to be disposed of in second appeal as 
a matter of law. N-Sargs v. MuRLIDHaR, 13 N. b. 
R. 197 : 715 
.S. GB —Ececution of document, admission 

of—Áttestation, proof of, whether necessary. 

Where the execution of a document is admitted, it 
is not necessary to prove its attestation as required 
by section 68 of the Evidence Act. Pat Rau Guram 
Raut v. HARIAN MEHRA, 3 P. L. W. 269 9I 
.SS. 68 to 7 [. ope of—Ezecution, proof 

of—Omnia presumuntur rite esse acta, applicabi- 

lity of. 

Seetions 68 to 71 of the Evidence Act deal with the 
manner in which the fact of execution may be proved 
by witnesses or by admission, and have no direct 
bearing on the question as to whether the attestation 
was according to law. The sections proceed on the 
assumption that the .attesting witnesses referred to 
are attesting witnesses within the meaning of the law 
requiring the document to be attested. If tho fact 
that there are any valid attesting witnesses is denied, 
it hasto bp provell like auy other disputed fact. If 
execution is admitted, no other proof of mere execu- 
tion is required and if the document .on its face pur- 
ports to haye been attested by the required number 
of attesting witnesses, and if itis not denied thag 
they were attesting witnesses, then the question o 





m 
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valid attestation does not arise, or if it be considered ' 


that it arises, then the the maxim "omnia prasumuntur 
rite esse acta" comes in, If, however, it is denied 
that tho attestation was accdrding to law, tho person 
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relying on the deed as an attested deed must prove 
thisdike any other fact whioh is not admitted. Even 
if due attestation is not denied but evidence on, the 
subject is given, the Court cannot ignore that evi- 


dence. M BarkISHAN v. NARAINSHA, 13 N. [. R, 121 
. ; «e , 299 
ss. 70, 7I . 715 





—-—— SS. 80, 9 I'—Sanction to prosecute for per- 
jury—Depositions moie read over to defendant under . 
8. $60, Criminal Procedure Code, effect of. 


For the purpose of granting sanction fop a pro" 
secution on the ground of perjury, depositions to 
which the procedure laid down in section 360 of the 
Criminal Procedure Code has not been applied cannot 
be properly used, inasmuch as under section 90 of 
the Evidence Act the document embodying the 
deposition is the only evidence of the statement 
charged having been made, and under section 80 of 
the same Act it is admissible only if it was taken in 
accordance with law. LB Kapir PAKIRI v. EMPEROR, 
18 Oz. L. J. 965 





S. 9O—Ancient document—Presumption— 
Date from which period of thirty years should be 
reckoned, 

In applying the presumption allowed by section 90 
of the Evidence Act, the period of thirty years must 
be reckoned from the date on which the genuineness 
or otherwise of the document becomes the subject of 
proof, 


Where, therefore, in a suit instituted on the 3rd 
July 1915, for a declaration of the plaintiff's pro-: 
prietary rights in certain land-which had been entered 
by the Revenue Authorities as shamilat and of which 
the plaintiff claimed to be in possession, the plaintiff 
based his gase on a deed of sale alleged to be execut- 
ed in his favour on the 7th August 1885, and the 
defgndant’s pleas were filed on the 9th August 1915 
in which the gennineness of the document was 
challenged: 


Held, that the deed was admissible in evidence 
without proof of execution, inasmuch as on the date 
on which its genuineness was challenged it was more 
than thirty years old. "P Hani Ram v MUTSADDI, 146 
P. W. K. 1917 80 


s. 9I 
—— S. 91, applicability of. 
Section 91 of the Evidence Act has no application 
to matters entered in a special diary under section 
172 ofthe Criminal Procedure Code. L B Noon 
MAHONED w. EMPEROR, 18 Cz. L, J. 1922 766 
SS. 91,.92—JMorigage—Arrangement ev- 
empting one of several morigagors from personal liabi- 
lity, whether admissible in evidence. 


326, 948 








Au arrangement ‘by which one of several mort- 
gagors procures a release of his own personal liability 
in respect of the whole of the mortgeage money on 
payment of a consideration to the mortgagee is 
admissible in evidence even where the contract 
between the parties as contained in the mortgage- 
deed provided that any payment on account of the 
mortgage must be endorsed on the back of the mort- 
gage-bond. .G JADAB CHANDRA DBHATTACHARJEE V. 
MAFIJUDDI 


Vol. XLIt] : 
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—— —— S. 92, aprlicnbility of — Fraud, failure to 
fulfil promise, whether constitutes— Fraud subsequent 
to execution of deed, whether can be proved by parol 
evidence, 

-A mere failfire to fulfil a promise is not fraud, unless 

eS the outget the promisor intended not to ful- 

it. 
into and exeention of the document which is con- 
tested that fraud can be proved by oral evidence 
under section 92 of the Evidence Act, but where 
fraud is alleged subsequent to the execution of & 

deed it cannot be proved by parol evidence. L B 

MAUNG Sawe Hua v. MAUNG CHET 13 

—- — SS. 92, 99 —Construction of document.— 
Absolute conveyance alleged to be transier of 
mortgage —Evidence in proof of allegation, admissibili- 
ty of Dealings with third person's property Evi- 
dence of notice of third person’s title, admiss bility of. 
Plaintiffs sued for possession under deeds purport- 

ing to be absolute conveyances. Defendrnts ten- 
dered evidence to show that to the plaintiffs’ know- 
ledge the properties belonged to athird person «ho 
had mortgaged them to defendants and that the 
deeds were intended to operate only as transfers 
of the mortgages: 

Held, (+) that the evidence was admissible, inas- 
much as section 92 of the Evidence Act did not 
apply to the case; 

(2) that even if section 92 applied, proviso ! to 
that section would admit the evidence, inasmuch 
as it would be a fraud to allow the plaintiff to 
insist upon a claim to property arising out of such 
a transaction, knowing that the true owner had 
never parted with it. 

Section 92 of the Evidence Act, which excludes 
evidénce contradicting the terms of written instru- 
ments, in terms applies only “as between the parties 
to any such instrument cr their representatives-in- 
interest.” Whenever, accordingly, evidence is ter- 
dered as to a transaction with a third party, it is not 
governed by the section or by the rule of evidence 
which it contains. 

Oral evidence is not admissible for the purpose 
of ascertaining the intention of parties to written 
documents, and though attempts have been made 
to engraft an exception on this rulein favour of 
evidence relating to the acts and couduct ofthe 
parties, it is now settled that such evidence is 
inadmissible. P C Maune KxiN v Ma Suwe La, 
15 A.L.J 825 33 M.L J. 645; 3 P L W.185; 6 L. 
W. 777; 22 0. W. N. 257; 23 M. L. T.. 36; 27 O. L.T. 
175 . 642 
—— —— S. 92 —Gift, deed of, construction of —Oral 

evidence t? vary terms of deed, whether admissible—- 

Motive, whether controls clear dispositive words, 

To introduce a condition into a document that 
is on its face an absolute and unconditional document 
is substantially to vary its terms within the meaning 
of section 92 of the Evidence Act. 

A deedof gift, after reciting that the donoe had 
served the donor faithfally for the period of ten 
yews and upwards «and wished to continue his 
services to her, wonton to provile that the donor 
gave, granted nud conveyed to the donee cert-in 
property to hold the same unto the donee us and 
from the date of the death of the donor: 

Held, (1) that the rendering of services was 
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not tho consideration but the mogive of the grant and 
was immaterial : e 

(2, that oral evidence was inadmissible to prove 
that the gift was revocable by the donor if tuture 
Se vices were not rendered; and 

(3) that the intention of the donor was only 
to postpone the enjoyment of the property till her 
death and that tho vesting of rights took place as 
soon as the deed was executed and registered and the 
gift was completed. 

Per Krishnan, J.—Any expression of the intention 
of the parties that leads to the making of a deed 
cannot be taken to control clear and unambiguous 
dispositive words in it. Statements of motives for 
making a gift are not relevant in considering whether 
a gift is absolute or conditional. MI Raxca Hao v. 
Kituorr AMMAL, (1917) M W. N 644 265 
—- —— S. O2 Sale- eed—Oral evidence showing 

deed was intended to be morlgoge, admissibility of. 

Oral evidence is inadmissible to prove that a 
document was intended to have some other mode of 
operation than that which the execntants statel 
and which the parties intended thatit should state. 

Where an ostensible vendee pays outof his pocket 
sums towards amounts due by the vendor and 
which he had undertaken to pay, the burden 
lies very heavily upon the vendor to prove that tho 
transaction was intended to be a sham and colourable 
ene. 

In a suit to recover possession of the properties 
conveyed under a sale-deed oral evidence was 
adduced to show that the parties to the document 
inteuded to give simple mortgage right® to the 
alleged purchaser for the sums which he had pro- 
mised to pay to the creditors of the alleged vendor: 

Held, that the evidence was inadmissible to prove 
that a different mode of operation was intended from 
the one which the executants stated and which the 
intended that the document should state M 
VEAKATASUBBA SASTRIAL V. SUBRAMANIA AIYAR, (1917) 
M. W. N. 674:6 L. W. 703 8 
eee S. 92, proviso 8—0Oral evidence varying 

deed, admissibility of—Burden of progf—Lease, 

reg stered—Agreement, oral, that lease shall not 
operate on repayment of consideration, whether can be 
proved, 

The oral agreement contemplated in proviso 3 to 
section 99 of the Evidence Act is one which neither 
varjes nor contradicts the writing but suspends the 
operation of the obligation. If, however,the oral agree- 
ment is a defeasauce it would be in contradiction of 
the written agreement and, therefore, not admissible, 

A person relying on this proviso must clearly allege 
and prove his case 

There isa distinction between an agrebment &o 
lease and a lease which is fo operate fyom some 
future date. The former creates no interest in the 
land until it is specifically enforced; the latter doos. 

A defence, based on oral evidence, set up to 
frustrate a registered instrument should always bo 
lo ,ked pipon with sus: icion. 

Defendants execured a registered lease in favour 
of plaintiffs. which was to come fh force nine years 
after the dare of execution On the plaintiffs suing 
for possession of the lard dpmi-ed the defendant 
alleged that there was an oral fegreemént under 
which he was entitled to avoid the lease by a repay. 
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ment of the amount,received -by-him as-consideration 
for the execution «hereof and that a:tender of the 
amount had ‘been made-to the: plaintiffs: 

Held, that. oral ,evidence- was-not admissible to 
prove the &gieemeut, inasmuch as it was not one of 
the nature-of a'condition precedont but an agreement 
by way of dofeatance of the leaso. N-Vitau JAIRAM 


V. AZARAM 372 
— — S: 92, proviso (5) 636 
—— s. 99 642 


———— S. 108 Burden of proof—Person not heard 
of for seven, year«—Preswmption of death — Presump- 
tion. that deceased left mo heirs, whether permissible, 
Tt is for the party, who wants the Court to presume 

ina trial that a person was dead at a particular 

time, to establish that fact‘affirmatively by, evidence. 

There is no presumption arising from the pre- 
sumption of the death of an individual that he left no 
heirs behind him. IM]. PONNALOORI ELLAMANDAYYA. v. 
CIILAKAPATHI LAKeHMAYYA, 33 M. L.J. 206; (19 7) 
M. W:N: 722; 61. W. 638 241 
———— S 109 459 
———— ss, 1145 11. (D); 133. . 

Where a person accused of. murder offered to show 

“to the Police the scene of the murder and the place 
where the deceased’s things were hidden, but both 
these- places- had. already been disclosed by an 
accomplice: 

Held, that the conduct of the accused in this 
respect was inadmissible in evidence against him, 
LB Pan Gane v, EMPEROR, 19 Or. L. J. 42. 1002 

- I14, IH. (C)—Presumption that 
. judicis acts have been properly performed 527. 

——— SI 869 

Se. I 15.—Estoppel, doctrine of, applicability 
of — Misrepresentation —Truth known to both parties, 
effect of—Rent awit—Subsequent sut. for declaration 

—Res judicata. É 

A decision in arent suit may be-such asto amount 
to an estoppel in certain cases. as:to the character 
and: area of the tenant’s holding, but there can be no 
estoppel arising out of'a.legal proceeding. when the 
truth of the matter appears on the face of the proceed- 
ing. The person who claims the benefit of estoppel 
must show that he was ignorant of the truth in 
regard to the representation made by the other party 
inthe course ofthe suit. Whenboth parties-nre aware 
of the- factsiof the case, itis absurd to refer to the 
Goctrine:of estoppel. 


— SS. 


Plaintiff sued deféndants for recovery of arrears of 
rent: Defendants objected that the plaintiff was 
seeking to recover rent only, for a part of the holding, 
and‘that by reason of the non-inclusion of certain 
plots recorded inthe survey record as part of the 
tehancy'of’ defendants, the suit was not maintainable; 
The Court held that the plaintiff was bound to include. 
in the suit the entire area recorded in the Record of 
Rights as forming the holding. The plaintiff amended 
the plaint accordingly but under protest. Subsequently 
he brought a suit for n. declaration that the plots in 
question did not form part of defendants’ holdfig and 
that the entry in the Kecord of Rights was wrong: 

Held, that the suit was not barred either Ly the 
doctrine of estoppel or by that of res judicata. Pat 
BaxszAJ [AL v. Mort baL, 3 P, L, W. 360; (1918) Pat. 
al z 425 
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———— S..F16—Landiord and. tenant —Estoppel, 
eatent of Tenant, whether can deny, defective title— 
Poseersion— Cutting leaves on land, whethef evidence 
of proprietary title. 

Ugder section 11620f the Evidence Act, a tenant 
is estopped from denying, his landlorg’s title, how- 
ever defective it might be; so long as: he fails to de- 
liver possession tq; him. 

The acts. of cutting. leaves for manure, eto, are 
worthless as evidence of-any proprietary title in the 
land. WIRAMA THANTHRI v, SECRETARY OF STATE 


— — S, 126 —8olicitor; whether bound to pro- 
duce letter of client. 

A: Solicitor is not bound to prodtice: before a Court 
or a Commissioner appointed by the Court to take 
evidence, a letter written to him by his client, but he 
is liable to attend before the Court or the Commis- 
sioner'and state whether he has received such a letter ` 
without reference to its contents. 

A Solicitor of a well known position in Calcutta, 
having been served with & notice by a: Commissioner 
to attend before him to give-evidence and produce a 
letter written to him by his.client, did not appear 
before the Commissioner, bu& wrote a letter saying 
that he could noi produce the letter, as it was a 
privileged one, being under the mistaken notion that 
his attendance was required only for the production 
of the document. Thereupon the Commissioner 
returned the commission unexecuted, and the Cour, 
which was in w district far off from Calcutta, called 
upon the Solicitor to show-cause why he: should not 
be’ prosecuted under the provisions of section 174, 
Indian Penal Code: d 

Held, that having regard. to the position of. the 
Solic: i y and the circumstances of the case, tho pro- 
cedure’ of the Court was not justifiable. C Grorcr 
BURGH MCNAIR r, CAMPBELL 532 
— -— S. 133—Accomplice, evidence of, value of. 

A conviction: on the evidence of an accomplice ia 
nob justified unless itis corroborated. L B Pan 
GANG v EMPEROR, 19 On. L, J. 42 1002 
Excise Act (XII. of 1896), s. T8 (0) 


Execution - Attachment of debts due to judgment. 
debtor—Suit by purchaser— Evidence to identify debt, ` 
admissibility of. 

Where in a.suit to recover the amount of a debt 
purchased in the execution of:a decree it is found 
that there are discrepancies between the description 
of the debt in the attachment list and its description 
in the plaint, evidence can he let in to explain the dis. 
crepancies $0 as to identify the-debt. 

In all such cases only a reasonable amount of 
certainty can be expected having: regard to the 
knowledge of and the ciroumstances. of the plaintiff, 
WI VisvaNATEA PANDARA  SANNADHI W, SOUTH INDIA! 
BANK, LIMITED, 61, W: 7:2,(1917) M. W. N.879 609: 
— Decree. specifying, wrong. area, effect of— 

Falsa demonstratio non nocet, applicubility.of. 

In a suit for possession. a decree was: passed. im 
respect of a-whole village, but the area of the villager 
as shown in the decree was incorrect: 

Held, that this was a case of falsa demonstratio nom 
nocet, and that the decree-holder was entiiled to ber 
put in possession of the entire village. M Mano v. 
BHAGIRATHIBAI 291 
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——, erroneous order for, whether binding—J uris- 
diction. 

An 8rder for execution, erroneously made on an 
application for execution which is barred, is nota 
.nulliby *asfhaving been made without jurisdiction 
but willbe,bifding unless set aside by review or 


appeal, .C CHUTTERPUT SINGH w. Sapasook KOTARY, 
623 


:21 0. W. N. 1052 z 
eman em —High Court decree—Subordinate Judge, 
whether competent to stay execution. 

A decree-holder' obtained possession of certain 
property in execution of a decree of the High Court 
against which an appeal was pending before His 
‘Majesty in Counci] .and then took out execution for 
costs. The Subordinate Judge stayed execution for 
costs on the judgment-debtor furnishing security. 
'The decree-holder appealed against the order of the 
‘Subordinate Judge staying execution: 

Held, that the Subordinate Judge had no power to 
-stay execu.ion of the decree of the High Court and 
that the only Court that could stay execution was the 
High Court itself. Pat Haw BAHADUR v. RADHA 
KRISREN CHANDERJI, (1917) Pat. 285; 3 P. L. W. 222; 
3 P. L. J. 40 83 
Offerings made at ‘Darbar Sahib,’ Amritsar, 

avhether personal property of bungahi— Decree against 

deceased bungahi <Attuchment. 

Offerings made . from time to time by the wor- 
shippers at the Darbar Sahib at Amritsar are the 
personal property of the bungahis and cannot, there- 

-fore, be attached in execution of a decree against 'a 
deceased bungahi. P Rarna Maz v. BALWANT SINGH, 
i26 P.L R. 1917; 159 P. W. R. 1917 -390 
Symbolical possession, delivery of, effect of — 
. Person not party to decree, whether affected by execu- 








tion sale, 
A symbolical delivery of possession to an auction- 
purchaser does not by itself bring about any 


transfer of possession by any person who was not 
.party.to the decree in . execution of which the sale 


.took place. Pat JHARI SINGH v. Gori Paspan. 8 
“P, L. W. 133 
—- * - Vakalatnama, fresh, whether required for each 
application. 


Where there is already on the file a vakalatnama in 
favour of a Vakil.under which he has filed an.appli- 
cation for execution of a decree, no fresh vakatatnama, 
is needed for a subsequent application. Pat Racuv- 
NANDAN t. JUGAL KISHORE, (1917) Par. 100 802 

Fine, consolidated, validity of. 

There is no justification in law for a “consolidated” 
fine for two offences. L B Emperor v. NGA LU 
Gate, 19 Cr L. J. Ad 994 

;Forests Act (VII or.1878), s. 25 (i)— 


Hunting in reserved forest without per mit—gence 


Accused with two others formed a party and 
went to afeserved forest with the object of hunting. 
The other two shot two deer in the forest: 

Held, that notwithstanding that the accused did 
not actually shoot in the forest they were guilty of 
hunting in the forest without a permit within the 
meaning of section 25 (i) of the Forests Act and the 
rules framed thereunder, A BARKAT ALI v. EMPEROR, 
J5 A. L J. $24; 19 OR. L, J. 10; 40 A. 95 922 
Fraud 394, 548 


—— m, decree obtained by, suit to set aside—Pleint, 
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false statement made in—Court, deception practised 

upon— Res judicata, plea of, 1ghether can be raised. 

A plaintiff when he brings asuit is bound tolay 
before the Court all the material facta relating to 
his claim which are within his know%&dge. Ho is 
moreover, bound to vouch for the truth of the 
-allegations contained in his plaint, 

lf he deceives the Court by the wilful suppres- 
sion ofa material fact within his knowledge and 
the Court misled by the deception so practised gives 
him a decree, he cannot be allowedto say that the 
matter is res judicata and cannot be re-opened. 

The making ofa deliberately false statement of 
fact in a plaint and the obtaining of a decree, which 
the Court would not have passed had it not been 
deceived by the false ullegation, amounts toan act 
of fraud, which entitles the defendant against whom 
the decree has been passed to have it set aside, and 
which debars the plaintiff, who has got it, from plead- 
ing the rule of res judicata. O SaRUP NARAIN v. 
BHEO SHANKAR Lat, 4 O, L, J. 522 


—, failure to fulfil promise, whether consti- 
tutes -Fraud subsequent to execution of deed, 
whether can be proved by parol evidence 113 

—-, retention of money due by agent, whether 
amounts to 2 
.Gayawals, history and position of—Gaddi of 

Gawayal, nature of—Declaration and possession, 

suit jor—Specific Relief Act (I of 1877), s. 54, ill. 

(w)- Injunction—Business name, use of, by person 

not entitled to it. . 

Whether a Guyawal gaddi is an hereditary office 
or a business, the person entitled to it can sue fer 
possession of the gaddi and its books and for a decla. 
ration that he is the lawful holder of the gaddi. 

Per Chamier, C. J.— The position of a Gayawal 

appears to be not unlike that of a Pragwal at Allaha- 
bad or-a priest at any uther place of pilgrimage, who 
, keeps books in which the names and addresses of 

. those who come to him are entered and has a 
hereditary connection with different families but 
cannot compel members of those families to accept 
his ministrations or prevert them from yesorting to 
other priests at the same place. A somewhat similar 
case is that of a proh: orSnahabrahman. 

Jf the occupant of a Gayawal's gadd: has not an 
hereditary office he has a business, and that business 
is property capable of being inherited on his death. 

Attached to his business is what would be called 

.a good will with reference to an ordinary trade 
or business. His books are an important part of 
his stock in trade and are a valuable asset, 

Per Mullick, J.—The gaddiof a Gayawal is not an 
office, tre essential of which is a duty to some person 
enforceable by law, custom or usage. Much less is 
it an office of a religious natüre attachedeo a particu- 
lar locality or place. It is a business carried on 
under the name and style of the gaddi and the person 
entitled to the gaddi has property in both the 
business and the name. Pat Lacmxax LAL PATHAK 
v. BILDEO Lar THATHWARI, 3 P. L. W. 186; 2 P. L. J. 
705; (1918) Par 60 : 478 


General Clauses Act (X of 1897), Ss. 
26. 


Where a special evactment deals with an offence 
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“similar to an offence dealt with by a general enact- 
ment, it does not foll. that the provisions of the 
general enactment are repealed to that extent The 
prosecution in such a case may be under either of 
those euactneents as provided by section 70 of the 
General Clauses Act. WMI Seau Barran v. N. RAMA- 
SAMIAH, 6 L. W. 283; 18 CR. L. J 992 608 
Gift —Joint holding, share in, gift of—Donee already 
an possession along with donor Separation of gifted 
land, wh:ther necessary—Complete transaction. 

A gift of a share of a joint holding is valid and 
complete where the donee is already in joint possession 
along with the donor and the latter has done evry- 
thing in his power to complete the transaction. It is 
not necessary for the donor to separate off the gifted 
portion. P HIRA SINGH v. HANDA SINGH, Job P. 
L. R 19 7*0 P. W. R. 1917 I 
Government Notification No. 1205, 

ddted lóth September 

Excise Department 65 
Government of india Act (5 &6 

.Geo. V, C. 61), 1915, s. 107 619 
Government Tenants (Punjab) Act 

(iil of 1893), s. 8 ` 380 
Guardian, appointment of, by implication 574 
Guardian and ward — Minor, liability of, to 

saus[y vent-decree - Sale by guardian of ininor's pro- 

perty to satisfy decree—Mvnor, whether bound by sale 

—Guardian, duty of—Document, execution of, by 

guardian without reference to minor, value of. 

Plaintif, a minor, was liable to satisfy a rent. 
decree to the extent of one half. His mother, who 
acted as bis guardian, fearing that the holding might 
Be sold in execution of the decree, mortgaged some of 
the minor’s property und satisfied the entire decree: 

Held, that the guardian could not act on mere 
conjecture thacthe other co-sharer liable under the 

‘decree would not pay his: sHure and thus cause a 
sale of the entire holding, and that the minor having 
benefited by the mortgage only to the extent of 
half the money borrowed by his mother, his property 
was liable only to that extent, 

The omission in a document executed by the 
guardian ef a minor of any seference to the minor 
does not render the documentinetfectual, if it is proved 
that it was the guardian’s intention to deal with the 
interest of the minor and not merely with any 
interest that the guardian might himself have in the 
property. Pat Kaur Rar v. Karu SINGH, 3 P. i, 
W. 210 462 
Guardians and Wards Act (VIII of 

1890), S. 7—Appointment of guardian, when to 

be made— Minor, wefare of —Court, duty of. 

The law does not make it incumbent upon a Court 
to grant every application for guardianship. ‘he 

~ wéfare of the minor js the sole consideration in 

decidiny whether a guardian should or should not be 
appointed. 


Where the di;pute is confined to the validity of the 
marmageolthe minor, and the matter is not free 
“trom ditlieulty, the Court, instead of makwg an 
elaborate enquiry into the rights of the parties, should 
reter then to a regular suit, .P Kmuazawa v. LAKHMI 
Das, 90 r. L. t. 1917 ISI 
———— SS. 7, 2Q- Hindu Law—Mutt, heud of, 
minor- ‘Guardian, appointment of—Sale of matt 
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properlies with sanction of Court, validity of— 

Dharmakarta, powers of Trust- Right to receire 

portion of income, whether vests propeniy mn bene- 

ficiary 

During the minority of the plaintiff, a fiatadhipati, 
the Court purporting to act undei*seqjion 7 of the 


. Guardians and Waxds Act appointed a guardian of 


his person and property. he latter sold some of 
the properties of the «utt with the sanotion of the 
Court granted under section YU of the Act: 

Held, that the properties having been .given to the 
head of the muti as trustee were trust properties, 
and, therefore, no guardian in respect thereof could 
be appointed under section 7, nor could the provisions 
of section ?U be invoked to sell the properties, and 
that the tale was consequently invalid, 

A dha:makarta has ordinarily no beneficial 
interest in the surplus income of the mutt properties 
but ma given case snch a right may be established. 

A right to a portion of the income of trust proper- 
ties does not vest the properties in the beneficiary, 
so as to attraci the provisions of sections 7 and :9 of 
the Guardians and Wards Act. MI OBLA VENKATA- 
CHALAPATIN AIYAR v. THIRUGNANA SAMBANDA PAN- 
DARA SANNADHI, 33 M. L. J. 297; 6 L. W. 637 273 
— — SS. 7, S9—"Instrument", meaning of — 

Guardian appointed under decree of Court - Jurisdic- 

tion of Court to act under s, T— Order appointing 

guardian, effect of. ' 

The word "instrument" in section 89 of the 
Guardians and Wards Act must he confined io 
instruments ejusdem generis with a Will and it does 
noi cover a decree of Court embodying a compromise. 

Under section 7 of the Guardians and Wards Act 
if the Court is satisfied that it is for the welfare of a 
minor that an order should be made appointing a 
guardian of his. ‘person or property or both, it can 
do so, and the-tesult of such an order is to remove 
by implication any guardian who has not been 
appointed in any of the ways mentioned in section 39 
of the Act IM KRISHNANURTHI LYER v. PARVATHI 
Auman, 6 L W. 760 4 505 
—- S. I3— Court, duty of. 

A Court is bound to make an enquiry into the 
allegations made in an application for the appoint- 
ment of a guardianfor the person or property of & 
minor P ARJAN SINGH v. GuJxi, 116 P. L. R. 19 "s 
160 P. W. R. 1917 410 
——— S. 29 273 
S. 30—Mortgage by guardian without 
sanction, whether void or voidable—A dverse posses- 
sion of mortgagee 
s. 39 505 
Gujarat 'falukdars' Act (Bom. VI 

of 1888), ss.29 B, 33 (2) (cc)—Bombay 

Land Revenue Uode (Bom. Act V of 1579), ss..79 A, 

202 -Talukdar's estate managed by Settlement Officer 

— Notice under s. 29 B—Failure to give notice of 

claim by mortgagee, effect of Summary eviction, 

powers of, extent of. 

Certain wanta land was usufructuarily mortgaged 
to the plaintiff in 1493 by the mother of a: talukdar, 
who had been appointed guardian of his property 
under the Bombay Guardians and Wards Act of 
1864. The plaintiff got into possession of the land. 
In 1896 under the provisions of section 28 of the 
Gujarat’! alukdars’ Aot, the talukdar’s estate waa taken, 
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under the management of the Talukdari Settlement 
Officer, In 1905 that officer, in accordance with the 
* provisions of section 29 B of the Act, issued a notice 
calling upon all persons having a claim against the 
*taBikdar or his property to submit the same in writing 
within Six months of the date of the” publication of 
‘the notice. The six months expired without any 
. notice being given by the plaintiff to tbe Talukdari 
Settlement Officer, and in 1914 that officer addressed 
a notice to the plaintiff under section 202 of the 
Bambay Land Revenue Code and section 33 of the 
Gujrat Talukdars' Act informing him that tho debt 
hud been satisfied under section 49) B 13).of the latter 
Act and ordering him to give up possession of the 
. land. The plaintiff thereupon filed his suit fora 
` declaration that he was entitled to retain possession 
of the land as against the talukdar and the Talukdari 
Settlement Officer: 

Held, |. that the words “claims against the 
talukdar or his property” in section 28 B of the 
Gujarat Talukda:8' Act are not limited toclaims against 
any falukdari estate and according to the plain 
words of the section notice must be given regarding 
claims against any property of the individual whose 
estate is under n:anagement; 

(2) that, therefore, the plaintiff's claim must be 
: deemed to have been discharged when the six months 
from the date of the notice under seotion ? B expired 

(8: that the mortgage, having been effected after 


the coming into force of the Guardians and Wards Act _ 


. of :890 and being without the sanction of the Court, 
. was voidabie and not void under the provisions of 
' section #0 of the Act and the possession of the mort- 
gagee, therefore, did nob become adverse to the 
talukdar: 
(4) that the powers of summary eviction possessed 
by a Talukdari Settlement Officer under section +3 of 
the Gujarat Talukdars' Act could only be applied ta an 
estate held on talukdavi tenure and that, therefore, 
tha toflicer had no power to evict the plwintiff from 

the wanta land. B SHANGERBHAL KASHIBHAI v, 

“RAISINGIL Jasvatsineal, 19 Bom. L. R. 91y 908 
S. 33 (2) (cc) 908 
Handwriting, conclusion upon mere comparison 

of, value of. 

It is by no means safe for a Court to base its 
conclusion upon a mere comparison of handwriting 
without proper materials on the subject. CQ Nuxpvo 
Lat MULLICK v PANCHANON MUKHERJSE, 21 C. W., N. 
1076; .6 C. L. J. 187; 44 C. 60 484. 
Hindu Law Adoption by widow— Aliena. 

tion by widow before adoption—Adoptee, whether can 

aet aside alienation during lifetime of widow. 

An adopted son, who bas been adopted by a widow 
acting under the authority of her husband, can during 
the widow’s lifetime set aside the alienations made, 
not for necessary purposes, before he was adopted 
and recover the property so alienated. WI Vaipya- 
NATHA SASTRI v, SAVITHRL AMMAL, 38 M. b. J. 387; 
(917) M. W. N. 653; 22 M. L. T. 275; 6 L. W. 642; 41 
M. 75 245 
——-—Alienation by father—Joint farkly 

—Afitakshara—Necessity, absence of Sons, whether 

bound. 

he joint property of a Mitakshara Hindu family 
cannot be alienated as against co-sharers by way of 
mortgage or otherwise excapt far necessity, or for 
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the payment of an antecedent debt, quite distinot 
from the debt incurretl in the mortgage itself, and 
the sons of the mortgigor are not bound by any 
such alienation by reason of any pious obligation to 
pay their father's debt. P Ce Jos: Das v. GANGA 
Raw, 21 C. WON. 957; (19:7) M. W. N. 739 791 
Alienation by manager of. joint family 
describing himself as guavdian, validity of. 

An alienation of joint family property by the 
manager on behalf of the family is binding on all 
the members of the family, and th- fact that the 
manager misdescribes himself as the guardian of the 
minor members is immaterial. IV MUTHUKUMARA 
CHETTIAR v. ALAGAPPA CHETTIAR, 6 L. W.5 8 554 
- by manager of joint family—Necessity — Sale 

in exchange for mortgage. j 

The manager of a joint Hindu family sold a house 
belonging to the family and obtained in return a 
usnfructuary mortgage over a shob. Some ofthe 
executants of the mortgage were minors. His sons 
sued to set aside the sale on the ground that thoro 
was no legal necessity for it: à 

Held, that the mortgage could not necessarily 
be deemed to be a benefit to tho family, and that 
the sale was, therefore, without necessity and liable 
to be set aside. A  OhHrBANJI Lan v. Ganca Ram, 15 








A.L. J. 168 670 
— of share by one member of joint family in 
favour of remaining members, validity of. s 


An alienation of his share bya member of a jeint 
Hindu family in favour of the remaining member or 
members is valid and as good as a transfer made to 
& stranger with the consent of all the members then 
existing. O Bisnuy SanuP v. NABI MOHAMMAD KHAN, 
200 C. 277 
———— by widow—Consent of reversioner, effect of 

— Presuniption—Esto ppet. i 

The consent of the nearest presumptive rever- 
sioner to an atienation bya Hindu widow is only 
presumptive evidence of jnstifiability liable to be 
rebutted by the actual reversioner by other evidence 
showing absence of necessity. Such consent does 
not render the transaction unimpeachable 

Por Seshagiri Aiyar, J. -The resumption arising 
out of the consent is stringent against the consenting 
party i) be-ause the consent to a transaction by the 
widow at a time when the reversioner had oply a 
spes successionis is sought to be used against him after 
the property has vested in him and 44) also because 
an artificial value is sought to be given to conduct 
which ordinarily should only have been undeistood 
as suggesting that the widow was justified in dealing 
with her own rights, but which ir subsequently 
sought to be used to bind his own interests in the 
property. D 

In Hari Kishen Bhagat v. Kashi Porshad Singh, 27 
Ind. Cas. 674, the Judicial Committee only laid down 
that a thoughtless reversioner should have a door of 
escape from an uncomfortable position rather than 
bind him down conclusively by the stringency of the 
equity brought ahpub by his condet MN Koxpa. 
PALLI PARASURAMAREDDL v. MALEREDDL VENKAYYA, 6 
L. W. 250 22 M. L. T. 260 
— by widow —Necessity—Burden 

Con sent of reversioner, effect of. 

Where a widow conyesys property, ib is not in. 
cumbent upon the reversioner either ta geek to dis, 
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place the alienee or to obtain a declaration that the 


alienation will not bind hig interests. His right’ 


under the Hinda Law accrues only on her death 
and, therefore, he is not affected by the alienation. 

In the case of a, cOnsent by the next reversioner 
to an alionation,he: or she gives a guarantee that 
the alienation by the person in possession is justiti- 
able. There is mo conveyance of the consenting 
party's interest by such-an act; but a presumption 
arises that the act of the party in possession, huving 
been done in tue interests of the estate, is binding on 
all ‘persons entitled to it in succession, 

Im the case of an alienation by a Hindu widow, 
the onus “is on the  purcha.er to establish 
necessity. Though lap-e of time may enable: the 
Court to con-ider the evid-nce as to neces.ity let in 
by the pur-haser more favourably aud to pay mire 
attention to the recitals in the conveyance than 
would otherwise have been done, these consioerations 
‘can' have no "weight when there is no substantive 
evidence on the que tion of necessity WI Kuazaru 
VENKATARAMANAYYA V DEJAPPA*KoNDE, 22-M.L T. 
233; (19117 M.W.-N. 679; 6 L. W. 530 540 
: “Alienation by widow—Suit. by nearest 

veversioner, wilhdrawal of—Reversioner, succeeding, 

whether barred, 

The dismissal for default or non-prosecution of .& 
suit by one reversioner does not bar the institution 
of anofber suit by another presumptive reversioner. 





The. withdrawal of a suit by the nearest reversioner . 


without obtaining permission to institute another 

suit does nof bind the succeeding reversioner so as 

to‘deprive him of the right to challenge the alienation 

‘by another -suis. WI Arra RAMALINGA MUDALI v. 

'AnuMUGA MUDALI, 33 M. L. J. 471 5 

—— — Gift to female—Estate taken — Presumpiion— 
Adverse possession —Title derived from limited owner 
—Possession after-owner's death. 

‘A gift toa Hindu female for her thaintenance is 
presumed under Hirdu Law to confer a life-interest 
only,avd it would require a very strong case to 
establish that the person making a gift-to sæ child- 
less Hindu widow intended to give an absolute 
interest in the property. 

A person who enters into possession of an estate 
under a title derived from a life-estate-holder can- 
not sby continuing his possession after the death 

“of ‘such ‘holder ndd it to his prior possession, 
so as to make out a title by adverse possession for the 
statutory ‘period. C Gaanenpra NATH BANTAL v, 
MOHENDRA MunINI DEBYA : 

— — —Joint fam il y — Bond executeby deceased 
member- Suit against representative— Decree, form of. 
lwa suit on &'bond:executed by'a deceased mem- 

ber of a joint Hindu family, not being for the bene- 

fit or on behalf of the family, the,decree should be 
against the self-acquited property of tke deceased 

in the' hands of-his heir. A PannzwaN- SINGA v. 

JANKI, 15 A. L. J.'849; 40 A. 17 ‘858 

t- ~; Co-hêirs — Property inherited 

from collaterals, nature of. | . 

Property inherited from collateral relations by 
brothers living as members of 3 joint family is held by 
them as tenants-in-common and not as joint tenants, 
and it does no descend to co-heirs with the incident of 
survivorship attached éo it. “Q “HARDWAR v. RAM 
Miyan, 20 0. 0, 27); 40. L. 7/566 
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Joint family, exciusion from—Finding 
of fact or law— Appeal, second. 

It is not always an easy matter to separate wa * 
finding of fact frora a question of law. It may often 
be open to argument that the materials which h&vee 
been accepted by one Court as establishing. a “cerjuin 
conclusion were not in themselves sufficient for its 
support, iftheir legal weight had been properly 
measured and ascertained. 6 

A question of what constitutes exclusion from a 
joint estate may well in many ‘cases be & question 
oflaw. «P C Snysmananpa Das v RAMKANTA Das, 
21 C. W. N. 1142, (19.7); M. W. N. 612 
——— fund, loan out of —Bond in nume: 
‘of one member—Obligee, whether can sue alone. 

Where a loan is made out of joint family funds 
and a bond for the amount is given in the name of 
one of the members of the joint fumily,.that membor 
can sue alone to recover the amount of the bond.and 
the other members of the family are not necessary 
parties to the suit. IP Saru MUHAMMAD v. RAM 
CHAND, 87 P R. 1917; 170 P.W. R. 1917 377 
— —Mitakshara— Mortgage by - head of family, 

whether binding on other members 

The father in a Mitakshara "family: uses -the 
"wcrds "my share"to include the'share òf ! his sons 
‘and grandsons, whoare subordinate to him .and.are 
supposed to have no existence so longas the fathers 
"alive and is the head of the family. 

A mortgage of joint family property executed .by 
the head of the family acting as karta’ for the. benefit 
of the joint family, the property being :described:as 
“kul hag hissa apna”, binds the shares of all the 
members of the family. Pat -Dropnari SINGH». 
BHUPNARAIN SINGH, 8 P. L W, 1 ^ 456 
—— Widow, right of; to maintenanceor ' residence, 

accrual. of—Alienation. by husband: before death, 

effect of. ie 

"Where a right of: residence or:maintenance comes 
into existence in favour of the -widuw of a man 
who was lately a member of a joint undivided 
Hindu family, she takes that right in the property 
cas it stands at the time of her husband’s death. 
She cannot set up -her right of «maintenance or 
residence as against alienations effected during .the 
lifetime of her husband. A  Rauzaw v, Bam Darya 
15 A. L. J. 922 944 
—Maintenance—Permanent concubine, 

whether entitled to maintenance. 

A permanent concubine is entitled under the Hindu 
Law to maintenance ss against the family’ property of 
the person keeping her. WI PANCHAPAKESA ODAYAN 
v. KANAKA Auman, 6 L W, 408; 33.M LL, J-.455 344 
—-——Marriage between parties belonging to 
- same got, validity of --Sudras—Marriage recognised by 

brotherhood—Burden of proof—Custom. . 

The instructions of Hindu Law concerning th 
prohibition: of marriage between -all persons -of the 
same.gotra apply only to the  twice.born classós 
who from their superior position.and education.know 
"who is or who is not of their gôt. 

here a marriage takes place between -Sudras 
of the same gétwhich is recognised by the brother- 
hood, and which, apart from the factor of gót, 
is perfectly valid by custom, thongh obnoxious 
to Hindu Law, the burden of proving that the. 
marriage is. invalid and its issue illegitimate lies on 
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the person alleging it. P AMAR SINGH v. Jai SINGH, 
80: P. R. 1917, 1«8-P. W, R. i917 351 
Marriage of minor— Declaration, suit for, 
e by reversioner— Parties, necessary. 

A suit by s re'ative.of a.minor, other than the father 
f@r a declaration that the marriage of the minor is 
ingalia, is not maintainable without making both the 
parties to the-marriageepartics to the suit. P Lan 
CRAND v. MANGTA Mar, 119 P. D. R. 1917; 158 P. W. 
R. 1917 42 
-————— Mutt, head of, minor— Gua: dian, appoint- 

«ment of—Sale of mutt properties with sanction of 

Court, validity of —Dharmakarta, powers of 273 
-——— Partition, suit for, by minor—Plaint, 

füling.of, whether dissolves joint status —Intention, 

declaration:of—Discrelion of Court — Death, of minor 

—Application to bring in legal representative, main- 

tainability of. 

The filing: of a plaint ina suit instituted on behalf 
ofa Hindu minor for partition does not ipso facto 
constitute.a severance of the joint family` status, 
because the option or choice which the law lodges 
in a co-parcener to effect snch severanct by & 
mere: declaration of intention must be deemed to 
be limited only to adult members and not to 
persens acting on behalf of minors, 

In such a suit itis in the discretion of the Court 
to say whether there should be a division of the 
family status or not. 

On the death, therefore, of a minor plaintiffin a 
suit for partition his legal representative cannot 
claim, as of right, to be made a party to and con- 
tinue the suit. Mi CHELIMI CHETTY v. SUBBANNA, 
(19 7, M. W. N. 792; 22 M_L T. 482 
——.-Religious Endowment-Dedica- 

tion. of property to idol— Donor, members of family of, 

whether cam be appointed managers— Manager, wher 

ther cam. be allowed remuneration. li 

There is no reason why a person dedicating prce 
perty to an idol should not nominate the members 
of his family as managers, and there is nothing 
improper in his ear-marking a certain part of the 
income to remunerate them as managers so long as 
they should so continue. 

Where there is aclear expression of an intention 
tn apply the whole of the property dedicated for 
the benefit of the idol and the temple, and then 
thereis a. subsequent direction that of the whole, 
which has already been given, part is to be appli. d 
for the upkeep of the idol itself and the repair of 
the temple, and the other is to go for the upkeep 
of the managers,- the dedication is valid and 
operative P C Japu Nari Since’ Sita Rau, 
21 C. W. N. 962; 22M L. T. 52; 20 O. €. 200; 19 Box. 
L. R. 687; (1917) M. W. N, 607; 26 C. L. J. 309; *9 A. 
553 225 
—-— Reversioner, interest of, nature oj— 





Specific Relief Act (1 of 17>, s. 42, scope oj—Dec-, 


laratory relief, when to be granted. 

Under the Hindu Law the interest ofa presumptive 
reversioner expectant on the determination of the 
interest-of a female heir of the propositus is, à 
mere spes successionis, which by itself is not trams- 
ferable as property 

Nevertheless such  reversioner may sue for 
declaratory relief against the effect upou the rever- 
sionary interest of acts by the female heir, such as 
waste or aljenation, which might‘endanger the pro- 
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per vesting of that interest, or which involve & 
repudiation of that irfterest. 

Where the immediate reversioner colludes in the 
waste or alienaticn, such a suit may be maintained 
by a more remote reversioner.e 

A reversionary heir appealing to the Court for 
such relief, does so in & representativo capacity, so 
that the corpus of the estate may pass unimpaired to 
those entitled to the reversion. 

But while a.presumptive reversioner under Hindu 
Law has a right to demand that the estate be kept 
free from waste and free from danger during its 
enjoyment by the female owner for life, ho cannot 
seek to stamp the character of a reversionary heir 
upon himself by a suit laid under section 42 of the 
Specific Relief Act, 1877, brought against the holder 
of the intermediary estate only.. i 

In a case under Hindu Law anattack upon the 
reversionary interest does, but an attack upon tho 
personal expectations of any individual claiming 
to be a reversioner does not, give rise toa cause of 
action under section 42 of the Specific Relief Act. 

A claim to a declaration simpliciter of the indivi. 
dual status of a reversióner cannot or at any rate 
ought nob to be made the subjeot-matter of a 
suit under section 42 of the Specific kelief Act. Nv 
Parwatt v. GOVIND Prasan, 18 N L. R. 187 737 
— — Succession — Alitakshara — Permanent 

blindnessajter birth, whether excludes from inhfritance, 

Under the Hindu Law, blindness, in order to cfuse 
exclusion from inheritance, must be congenital. Mere 
loss of sight which has supervened after birth is not 
a ground of disqualification. lpcurable blindness; 
if not congenital, is not such an nffliction'as excludes 
a person from inheritance. P C. Gunsesuwak 
KUNWAR v, DURGA PRASHAD SINGH, 22 M. L. T. 403; 
29 C. W. N. 74; z6 €. L. J. 657: 16 A. L. J. 1; 34 M. L. 
J. 1; 20; Bom. L R.38; (1918) M. W. N. 16, TL. W. 
94; 4 P. L. W.*I: 45 C. 17 849. 
————— —Sudras—Jllegitimate son — Father, putative, 

whether heir to illegitimate ron. 

Among Sudras the father of an illegitimate son can, 
if he survives the illegitimate son, mhe:it the said 
son's properties where that sen has left no widow 
or issue and the son's mother has predeceased him. 
IW SUBRAMANIA IYER v. KATHNAVELU CHETTY, 22 
M. L. T. *4; 6 L. W. 149; 83 M. L. J. 224, (19174. M. 
W. N. 688, 4: M. 44 556 
———— — Widow, death of — Daughters, married 

and unmarried, rights of - Property acquired 

by wdow out of sawngs, whether forms part of 
husband's estate—Stridhan— Intention. 

Succession to the property of a. deceased Hindu, 
whose estate has passed to his widow, upon his death, 
opens ont at the date of the death of the widow, and 
the persons who succeed on that date ¢re the persons 
who wonld have succeeded¢o the estate of the 
deceased had he died on the date of the widow’s 
death. 

‘Therefore, a daughter-remaining unmarried at the. 
date of her-widowed mother’s death” succeeds to her: 
father’s estate in preference to her married sisters, 

Property acquired by a Hindu widow out ‘of the 
savings to which she is absolutely entitled belongs 
to the est:te of the husband only if the widow intends 
it to form part of thag estatg and treats it as an 
accretion to that estate, 
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Where a Hindu widow made a Will in regard to 
property acquired .by her ow of her savings and 
described the property as her stridhan: 

Held, that the property could not be treated as 
forming part of the h@sband’s estate. A RAMKA 
KUNWAR v JAMNA KUNWAB, 15 A. L. J. 798 846 
— WIdOWw, compromise entered into by— 

Family arrangement — Alienation —  Reversioners, 

whether affected by compromise. ! 

Under the Hindu L&w & compromise entered into 
by a limited owner, which is not based upon any 
claim of bona fide title, amounts to an alienation and 
is not binding upon the reversioners as a family 
arrangement. Pat Anup NARAIN SINGH v, PRABAD 
Sinan, 3 P L. W, 296 95 
—Lease granted by widow, whether void 

or voidable— Lessee's position after avoidance by 

veversioner of perpetual lease Jurisdiction of Civil 

Court to decree possession against lessee—Oudh Rent 

Act (XXII of 1886 , s. 168, cl. 4. 

A lease granted by a Hindu widow in possession 
of a widows estate does not necessarily become 
void on her death, but is only voidable by the next 
inheritor of the estate. The lessee does not in such 
a case become a trespasser by the mere avoidance of 
the lease, for the widow had power to grant the 
lease, though she had no power to grant a lease of a 
hereditgry and perpetual nature so as to prejudice 
the jnterests of her reversioner. 

Where a Hindu widow without legal necessity 
executed a perpetual lease cf certain plots of revenue- 
paying land inherited from her husband and the 

ext reversipner after her death filed a snit in the 
Civi Court for the possession of those plots contest- 
ing the validity of the lease: 
` Held, that the Civil Court could not give a decree 
lor possession, as the defendant wns a tenant and 
éntitled £o hold on till he was ejected in the manner 
laid down in section 108, clause 4, of fhe Oudh Rent 
Act. O  CnaunaN v, RAM Barur, 20 O. O. 232; 4 O. 

27 


L. J. 535 








—Main'enance decree charged on pro- 
perty —Execution -Sale of property—Fresh suit, 
whether necessary nm 975 
right of, barred—Rewersioner, position 
of. 228 
2 — Surrender of life-estate, meaning of 

—Surrender by widow to reversioner, when valid. 

A surrender of her life-estate by a Hindu widow 
in favour ofa reversioner of her husband is not a 
conveyance of any rights by the widow but only an 
extinguishment of her rights, so that the rights of 
the reversioner under Hindu Law vest at once on 
surrender. The reversioner's rights arise by the 
operation of tlte Hindi Law, the surrender by the 
widow being tantamount to her citil death. 

The surrender, to be valid, must be of the entire 
interest of the female holder who surrenders and 
must be to the next revergioner and with the con- 
sent of the intervening life-holders, if any. 


The rule that the widow should surrender the 
whole estate means that she should surrender all 
herrights at the time of the surrender, reserving 
nothing for herself. Ml SATYALAKSIMI NARAYANA v. 
JAGANNADHAN, 6 L. We 765; (2917)°M. W, N. 854; 22 
M, L. T. 498 : 939 
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—Widow's estate—Tenant for life— 

Savings made by widuw, whether part of husband's 

. estate — Presumption —lebts—rerson meddling with 
estate of deceased, liubility of, to pay debt of deceased 

—Burdenof pro of. . 

Under the -Hindu Law and under the Britjsh 
Indian Taw any one who éntermeddles with the 
property of a deceased person rendera himself liable 
for the debts of the deceased to the extent of the 
property taken by him. 

As regards the onus of proving that assets haye 
come to the hands of the defendant, tho plaintiff must 
in the first instance give such evidence as would 
prima facie afford reasonable grounds for an infer- 
ence that the assets have, or ought to have, come 
to the hands uf the defendant. But when the plaintiff 
has laid this foundation for the case, it will then lie 
on the defendant to show that the amount of the 
assets is not sufficient to satisfy the plaintiff's claim, 
or thatthey are of such a nature that the plaintiff 
is not entitled to be satisfied out of them, or that 
there never were any assets, or that they have been | 
duly administered and disposed of in satisfaction 
of other claims. . 


» 
The presumption that a properüy bought by a 
Hindu widow out of the savings made by her from 
ihe income of her husband's estate belongs to that 
estate, does not apply to savings effected by a 
tenant for life. Pat Suiv Saran Lan v. Kesno 
PrasapD Sixena, 3 P. L. W. 302 122° 





Hyderabad Assigned Districts 
Courts Law, 1889: 657 
Hyderabad Assigned Districts 


Land Revenue Code, 1896, Ch. VII 

—Suyperior and inferior holders, meaning of. 

The terms ‘superior and inferior holders’ in the 
heading of Chapter VII of the Hyderabad Assigned 
Districts Land Revenue Code should bo read in their 
ordinary sense as used in the Bombay Land Revenue 
Code, and not as defined in the Berar Code. N Janu 
v. Farina, 13 N. L, R. 181 694 


ss. 78 (2), 223- Applicability of s. 78 
—" Antiquity," meaning of—Tenancy commencing 
after 1867. 

One of the conditions essential to the applicability 
of section 78, clause 2, of the Hyderabsd Assigned 
Districts Land Revenue Code toa tenancy is that 
by reason of the antiquity of the tenancy, no satis- 
factory evidence is forthcoming as to its commence- 


ment. 





The word “antiquity” in clause 2: of section 78 . 


must-be construed with reference to the nature of 
the history of the part of the country where the 
land is situated, and is not to be understood in its 
commonly accepted meaning of absolute antiquity 
but as antiquity with reference to the possibility of 
getting evidence. s 

Section 78 of the Hyderabad Assigned Districts 
Land Hevenuo Code does not contemplate proof of 
thé commencement of the tenancy in a particular 
year, much lessons particular date. When it can 
be dafini'ely stated with certainty that b'e tenancy 
did not com aence till after 1867, the evidence of the 
commencement of the tenancy cannot be said to 
have been lost by reason of its antiquity. 
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Seovion 78, clause 2, is, therefore, inapplicable to 
izara villages in Berar, as all cultivators who held 
priot t$ the izara have been declared &nte-izara 
tenants entitled to the protection given by section 
, 223 of the Code. : EN. 

The section, therefore, dcas not apply to the case 
of a tenant who alleges that his tenancy commenced 
somewhere between 1567 and 1572. IN PARASHRAM 
v. BAPU D 
S. 79, scope of. 

Section: 79 of the Hyderabad Assigned Districts 
Land Revenue Code is applicable to allclasses of 
agricultural tenants in Berar and is not limited to 
cases of alienated land. M Janu v. FAKIRA, 18 N, L. 
R. 181 694 

- s.223 __ i 631 
ljara entered in Record of Rights— Burden of proof — 

Owl. Procedure Code : Act V of 1908), O. XLI, r. 33 

—Appeal- Appellate Court, power of, to grant relief 

against party against whom no appeal preferred. 

Plaintiff, a co-sharer landlord, sued defendants 
lst party, his tenants, and defendant 2nd party, 
his co-sharer, for arrears of rent The first Court 
found that the tenants had paid the rent to the 
2nd party defendant and accordingly gave 
a decree against the latter by way of damages or 
compensation to the plaintiff. The lower Appel- 
late Court found that the ?nd party defendant 
hadin respect of the plaintiffs share an ijara 
interest which was ashield between the plaintiff 
and the tenants, and so dismissed the suit: , 

Held, (1 thatthe burden ‘of proving that the 
ijara wasa valid, subsisting and operative one at 
the time of the suit was on the contesting defendants; 

(2) that even if the lower Appellate Court had 
dismissed the suit against the 2nd party defend- 
ant, it was competent to give a decree against the 
tenants under Order XLI, rule 33, of the Civil 
Procedure Code, and that too though the plaintiff had 
filed neitheran independent appeal nor a cross-appeal 
for relief against the tenant; 

(3) that inasmuch as the decree appealed against 
had decided a question of title between the ijaradar 
and the plaintiff who were parties having conflic- 








ting claims thereto, a second appeal lay to the High ` 


Court Pat Bis: Kaniz Fatwa v, Sarsan Lan 414 
Injunction, grant of 284 
staying execution, continuance of SII 
Interest, payment of— Money deposited in Court 
withdrawn on giving undertaking — Refund of money 

— Liabiliy to pay interesti— Civil Procedure Code 

(Act V of 1008), s. 144. 

A certain sum of money was in deposit in Court 
on behalf of a judgment-debtor and there was a 
dispute as to who was entitled to the money Appel- 
lants filed a suit to establish their right and obtained 
a temporary injunction restraining the resp: ndent 
from drawing the money. Thereupon the latter on 
giving an undertaking to the Court, which made no 
mention of interest, was allowed to draw the money. 
Appellants succeeded in establishing their title and 
claimed interest on the amount drawn by the re- 
spondent till the date when he paid back the amount: 

. Held, that inasmuch as thé respondent. who had no 
title to the money, obtained it from the Court by 
representing that he had a title, and thus had 
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. 

wrongful use of the appelants’ money, he was 
bound to pay interest during the time he had the 
use of the money. WI ALAGAPPA CHETTIAR v. 
MUTHUKUMARA OHETTIAR, 22 M. L. T. 162; (1917) M. 
W N. 669 . 836 
Interpretation of Statutes 929 
Interpretation of Statutes. 

Per Atkinson, J.—An Act cannot by its ow» opera- 
tion defeat the rights of persons which came into 
existence prior to its operation under a contract 
sanctioned by the Court. Pat. Ganpat Manto v. 
CnorAN Raw, 2P L. W. 149 387 
Interpretation of Statutes. 

The first and most elementary of the canons of 
interpretation is that the words and phrases of 
technical legislation are used in their technical 
meaning if they have acquired one; and, otlterwige, in 
theirordinary meaning; and that the phrases and sen- 
tences are to be construed according to the rules of 
grammar. From this presumption ib is not allowable 
to depart, where the language admits of no* other 
meaning. If there is nothingsto modify, nothing to 
alter, nothing to qualify the language. which the 
Statute contains, it must be construed in the ordinary 
and natural meaning of the words and sentences. 
Where the language is not only plain but admits of 
but one meaning, the task of interpretation cam 
hardly be said to arise. It is not allowable to inter- 
pret what has no need of interpretation. 

Itisan elementary rule in the interpretation of 
Statutes to presume, where there ia nothing repugnant 
in the subject or context, that the Legislature uses 
the same word or phrase in the same sense when 


' dealing at different times with the same subject M 


Saru Bar v. Basar KHAN, :8 N L. R. 130 200 
Heading of chapter, value of. 

Per Jwala Prasad, J—The headings prefixed to 
sections or sets of sections can be used for the purpose 
of interpreting the meaning, scope and intention of 
Bengal Statutes. Pat JANKI RINGH v. JAGARNATH 
Dass, (1917) Par. 218,3 PL. W. 105 y 
Heading of chapter, value of. e 

The heading of a chapter may be looked at for 
interpreting the Statute® but neither the preamble 
nor the heading can be re ferred to for controlling the 
plain meaning ofthe enacting portion N JANU v. 

13 N L R 181 694 
Retrospective effect. 

An Act is not ordinarily taken to be retrospective 
in its operation, but this rule applies chiefly when 
the enactment in question would prejudicially affect 
vested rights or the legal character of past trans- 
actions. 

When the very purpose of an Act ig'to impose res- 
trictions on a particula? class of awners, it is no 
argument against the application of it that such a 
restriction willin a particular case be effectual and 
defeat the wishes of some of the qwners, N NILKANT 
v GHULYA, 3 N.L R 165 . 
doinder of causes of action toevadepro- 

visions of Civil Procedure Code, whether permissible. 

The Civil Procedure Code ohly permits a claim for 
rent or mesne profits being joined to a suit for 
recovery of land. ° 

A plaintiff cannot evade the provisions of the 
Civil Procedure Code regarding res judicata by 
joining sqyeral causes of action against the same 
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, defendants in a subsequght suit and instituting it 
“in a Court of superior jurisdiction. M Suxpzo v. 
Buurar' 657 
Judgments obvious error in, rectification of. 

_ A Court enght- to rectify an obvious error in its 
judgment (e. 9. an omission to fix the period of 
redemption ina redemption suit which has been 
decreed:,even after it has been pronounced, by ap- 
“pending a supplementary order toit. O pr 
‘Prasan v. RAM AUTAR, 4 O L J. 475 
Judicature Act Sth (36 & 37 
Jurisdiction ie ais Judge also Nou as 

Additional Judge, effect of. 

Where the same officer is a Subordinate Judge 
‘and is also Additional Judge to the Jourt of 
the Distrjct Judge under the Berar Oouris Law, he 
exercises jurisdiction as two distinct Courts as 
effectively. as if each classo jurisdiction had been 
vested ina separate officer. M HISANDAYAL SITARAM 
'«. Bapunan LapHunRAM, 8 N. L. R. 203 6. 
Jurisdiction of Civil and Revenue 

Courts ' 279 

Suit between adjoining tenants for determina- 
tion of eatent of tenancy, cognizance of. 

A suit between the tenants of adjoining holdings, 
fo determine the question whether a certain parcel 
“0f land appertains to the holding of the plaintiffs or to 
“the holding of the defendants, is cognizable by a 
. Civil Court. ^A Tapst SINGH v. HARDEO SINGH, i 
A. L.T. 778; 89. A. 711 68 
an Acquisition Act (I of 1894) 


S. I2 (2) 238 
S. 18 Apportionment of compensation be- 
*- tween landlord and occwpancy tenant— Reference to 

Court—Collector not made pariy— Landlord, whether 
entitled to share in portion all8tted to tenant, 

“On theacquisition of an occupancy holding the 
Collector valued the ‘interest of the landlord and 
‘the tenant separately. The landlord obtained a 
reference to the District Judge but did not make 
.the Collectc# a party. The only relief he sought 
was against the, tenant: 

: Held, that he was nob entitled to any portion of the 
compensation awarded to the tenant. Pat Bnaosxw- 
pra Moman, Dass v. RAM NARAIN MaAHTON, (1917) 
` Par. 129 787 

SS. 18, 23, 24, 25 Objections to award 

—Civil suit, effect of—Power of Court to uphold 

award as a whole—Delay in acquiring land after 

acquisition, whether ground for compensation—Area 
recorded in excess of actual area, effect of. 

When in asland acquisition case the owner of the 
“land acquired takes objection to the award and 
takes the casd' into the Civil Court, the whole case 
is re-opéned as far as that’ objector is concerned, 
and though the District Judge cannot reduce the 
, Collectoy’s award, it is open to him to uphold that 
“award on the ground that though the award ay 
< be insufficient as regards certain parts of the clad 
. itis sufficient on the whole. ` 

In determining the amount of an award under 
“the Land Acquisitibn Act any claims which are not 

barred undere seotiore 24 €f the Act and which can 
sbe shown to bẹ really Just add equitable should 
ake duly considered. . 


ENT 


& 
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No compensation should be awarded on account 
of delay between-the date of the notificatign eand 
the actual acquisition of the land where no damage 
is shown to have been sustained on account of the 
delay. * . 

An owner whose lgnd has been acquir€d under 
the Land Acquisition Aot is entitled to be paid for 
what has actually been acquired and not for any 
excess area appearing in the revenue records but 
not existing in reality. JOHNSTON v. SECRETARY 
oF STATE FOR ania, 60 P R. 1917 

--- SS. 23, 24, 25 905 

— SS. 45, 53, 12 (2)—Notice, service of, 
method. of —Service of notice on unauthorised agent, 
vulidity of. 

Service of a notice under section 12 (2) of the 
Land Acquisition Act must be made, wherever 
practicable, on the person named in the notice and, 
when such person cannot be found, in the manner pro- 
vided in section 45 (3) of the Act, 

An award was passed under section 12:1) of the 
Land Acquisition Act. Notice required by section 
12 (2) of the Act was served on the manager of an 
estate for which a Receiver had been appointed but 
there was nothing to show that the Receiver had 
authorized the manager to accept such notices on his 
behalf: 

Held, that the service was not valid WI PAPAMMA 


Rao Garu v. REVENUE DIVISIONAL OFFICER, 33 M. L. 
J. 472; (1917 M. W. N. 878 235 
S. 53 235 


Landlord and tenant-— Agricultural. hold- 
ing —Land appurtenant to'holding, what 4s—User of 
banjar land by tenant, effect of— License —Adverse 
possession by tenant against landlord —Proof. 

. What isan appurtenance to a holding of an agri- 
cultural tenant must be decided according to the 
circumstances of each case. 

The right of user of a tenant of a piece of land 
in the mahal by building a hut and tying cattle 
thereon, unless he has acquireda right adverse to 
the zemindar as owner by prescription; amounts 
only to ause as licensee of the zemindar, and the 
license can be revoked by the zemzndar unless the 
work is of a permanent character on which the 
tenant has expended money. 

It would require very strong proof to hold that 
occupation of banjar land by a tenant in the shape 
of stacking cow-dung, erecting a kacha hut and the 
like amounts to adverse possession by the ‘tenant 
against his landlord A GAJADHAR v. Batman . 896 

Construction of document —Settlement decree, 
interpretation of—Under-proprietary rights, claim 
for—fub-settlement refused, effect of —Dasaundh, 
decree for—Possession proved, effect of —Trespasser, 
decree against—Rightful holder, position of. 

Where the Settlement Court found that certain 
persons were in possession of a village and had birt 
and dasaundh rights in it, and granted them a decree 
for dasaundh only, refusing them a decree for sub- 
settlement on the ground that such a decree could 
nob be given to them under therules then in force, 
unless they were found to be entitled to 12 per cent. 
or more out of the gross rental: 

Held, that the above decree in no way negatived 
the title of the said persons to under-proprietary 
rights in the soil of the village, for it could not be 
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read as denying their right to possession and giving 
them merely & cash payment. 

Per Stuart, A. J. C.—A decision obtained on con- 
test,onthe merits against the holder of a property, 
who is"subsequently found to be a trespasser, does, in 
the absence of anything to show that the decision 
was obtained through fraud or collusion, bind the 
rightful folder of the property. O Mara PRASAD v. 
MUHAMMAD ABUL Hasan Kuan, 4 O. L. J. 463 57 
— Declaration that defe&dant is not proprietor or 

under-proprietor, suit for—Cause of action—Hyject- 

ment proceedings before Revenue Court, decision in, 
effect df—Landlord, position of. 


Where .in ejectment proceedings before a 
Revenue Court the person sought to be ejected asserts 
that he is not. a tenant but an under-proprietor, and 
the Revenue Court overrules such assertion, the 
landlord has no cause of aotion to sue in the Civil 
Court for a declaration that the said person is not 
a proprietor oran under-proprietor. O MUHAMMAD 
ABUL Hasan Kuan v. SANGAM Lat, 40. L. F 94 
= —— Ejeciment, suit for— Claim, for arrears of rent 

for period prior to institution of suit, whether consti- 

tutesjwaiver of notice to quit—Second appeal, objection 
as to notice, whether can be taken in. 

A plaintiff in a suit for ejectment can claim 
arrears of rent due up to the time of the institu- 
tion of the suit, and such claim will not operate as 
a waiver of the notice to quit. 

Where the defendant did not raise in the Court 
of first appeal the point as to whether the notice 
to quit was legal and sufficient: 

Held, that the point could not be raised in second 
appeal in the High Court. Pat Sman WALI AHMAD 
v. HussaINI BEGUM, 2 P. L. W. 62; 2 P. L. J. 595 

655 


———lTijectment, suit for— Tenant pleading non- 
determinable interest—Burden of proof. 

Where in a suit by the landlord for the ejectment 
of a tenant, on the ground that the latter had a 
subordinate interest which has terminated on a 
notice to quit, the tenant pleads thathe has a larger 
interest which cannot be determined and, therefore, 
he is not liable tobe ejected, the onus lies upon the 
tenant to prove that he owns the larger inte: est alleged 
by him 

This rule applies not only to cases falling under 
the Transfer of Property: Act, but also to those 
falling under the Bengal Tenancy Act. C PARAN 
CHANDRA KARMAKAR v. KHAZEZ MANDAL 262 
Lease, construction of—Zemindar —Mokurari- 

dar—Permanent tenure—Minerals Rights to mine- 

vals —Mokurari pattah with all rights, effect of. 

When a grant or lease is made by a zemindar of a 
tenure at a fixed rent, although the tenure may be 
permanent, heritable, and transferable, minerals 
will not be held tobe included inthe absence of 
express evidence to that effect. 

General expressions in sucha patiah,e.g., “with 
all rights” “with all right, title and interest”, do 
notincrease the actual corpus of the subject affected 
by the pattah. They only give expressly what might 
otherwise quite well be implied, viz, that the corpus 
being once ascertained, there will be carried with it 
all rights appurtenant thereto, 





-he retains the sub-soil rights in the 
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The essential characteristic of a lease is that the 
subject is one whichis occupied and enjoyed and. 
the corpus of which doese not in the nature of 
things and by reason of %the user disappear. To 
permit of the idea of partial consumption of the 
subject leased, minerals mustebe expressly 
denominated. ae 

Where the proprietor of a zemindari executed a 
permanent, heritable and transferable mokurari 
pattah at a fixed rent of a small portion of a village 
within its ambit “with all rights (mai hak hakuk) 
appertaining tomy zemindari": ^ 

Held, that the mineral rights were not included ' 
in the pattak, which gave the mokwraridar only 
surface rights and that in the absence of an 
express grant the mineral rights remained in the 
zemindar. P C GIRDHARI SINGH v. MEGH LAL 
PANDEY, 22 M L. T. 258; 16 A. L. J. 851; 33 M. L J. 
687; 3 P. L. W. 169; 26 0. L J. 584; (1917) M. W. N. 
232; 22 C. W. N. 2017. L. W. 90; 20 Box. t. ol 
Lease, unregistered, admissibility of, to prove 

permanent possession—Notice to quit —Reasonable 

notice, whether question of fact. í 

A tenant cannot prove the ‘permanent nature of 
his possession by means of an unregistered lease 
which is inadmissible in evidence. L B Mauna Po 
O. v. MUNIANDY SEEYAI 
Mokarrari tenwre—Lease, construction of— 

Sub-soil rights, grant of. s 

Where a proprietor under a lease parts only with 
the right to bring the land under cultivation, and 
settle tenants thereon from generation to generation, 
nd inasmuch 
as they are not expressly parted with. Pat RANJIT 
NARAYAN SINGH v. MOTILAL MARWARI, (1917) P 24 











—Occupancy holding not transferable by usage 
—<Sale by landlord in execution of money decree, whe- 
ther permissible. e 
A sixteen-anna landlord holding a money-decree 

against one of his tenants cannot put up for sale in 

execution that raiyat's occupancy holding which is not 
transferable by usage Pat MACPHERSON v. DEBI 

BnuusHaN Lat, 2 P L.J 530 . 36 

Occupancy holding, transferable — Tenant, 
right of, to sell portion Sf holding—Landlord, whe- 
‘ther bound to recognize transferee . 

A tenantof a transferable occupancy holding can 
transfer a portion of it, although the landlord is not 
bound to recognize the purchaserasatenant. Pat 
KUNJA BIHAR SINGH v. Sitaram SINGE, 3 P.L. W. 
292 








— Occupancy tenant—Kabuliyats entered into as 
ordinary tenant, effect of—Relinquishment of occu- 
pancy rights. : 

The mere fact that an occupancy tenaht has 
entered into kabuliyats a8 an ordinary tenant is not, 
in the absence of any other evidence to that effect, 
detrimental to his rights as an occupancy tenant. U 
P B. R., SINGHA CHANDA ESTATE v. SANT BAKHSH 
BINGE, 4 O. L. J. 456 " MEAS 

& — —— Permanent tenure — Disclaimer of landlord's 

title—Forfeiture a 
Rent-free grant—Hvidence—Non-payment of 

rent for many years, effect of —Regard of Rights, entry 

"in, value of. . Š 5 
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A Court may presume from the fact of possession 
without payment of rent for many years, exceeding 
20, that the lands were granted free of rent; 
but each case must depend for its decision 
upon its own inherent facts, due regard being paid 
to the nature, character and scope of the grant 
claimed, ` 

A settlement of certain lands was made by the 
zemindar with a poor relative. The landlord's papers, 
however, continued to show that a certain sum was 
payable as rent of the land, The rent was never 
realised nnd opposite the entry of the amount pay- 
able was sometimes entered the word “maf” and some- 
times the word “mujra.” In a zurpeshgi deed: subse- 
quently executed by the.zemindar in favour of the 
grantee this land was excluded from the deed. There 
was algo an entry in the Record of Rights to the effect 
that rent was payable for the land at the rate 
entered ip the landlord’s papers: 

Held, that all these facts wentto show that the 
remission of rent was resumable and did not amount 
to a rent-free grant of the land. Pat NAIK PANDEY 
v. RAJDHARI Lar, (1917) Par. 295; 8 P. L, W. 220 


Suit for compensation for use and occupation 
—Question of title, whether substantially and directly 
in issue — Res judicata. 7 
Tn a smt for use and occupation all that has to 

þe proved is that the defendant took possession of 

the premises from the plaintif with the latter’s per- 
mission and that the amount claimed is reasonable 
compensation for the use and occupation. 

Whére in a rent suit the defendant denies the 
relationship ef landlord and tenant with the plaintiff 
on the ground that he himself is the owner of the 
property and that consequently he is not bound to 
pay any renb to the plaintiff who sets himself up 
as a landlord, the question as to title is directly 
and substantially in issue so that the decision on it 
bars a subsequent suit based on tftle. 

But where the defendant denies the relationship 
of landlord and tenant on the ground that although 
he isa tenant he is the tenant not of the plaintiff 
but of a stranger to the suitor pleads that the 
tenancy has t8rminate? or alleges any other similar 
ground in answer to the claim for rent, the ques- 
tion of title is only cóllaterally and incidentally in 
issue so that the decision on it does not bar a 
subsequent suit based on title. L B MAHOMED OSMAN 
v. HYDER KHAN 7 
— Tenancy, nature of, determination of —Evidence 

—Conduct and surrounding circumstances. 

Where the question is whether a tenancy is a 
tenure or raiyati holding andthe origin of t.e tenancy 
is hidden in obscurity, the subsequent conduct of the 
parties and the surrounding circumstances may be 
considered for the purpose qf drawing an inference 
as to the nature’of the tenancy in its inception. C 
ABDUL WAHED KHAN v. NATABAR GHOSE 80 
Well, sinking of, by tenant, on portion of abadi 

land ogeupied astppurtenance to dwelling-house— 

Landlord, pasition of —Suib for possession or injung- 

tion, whether maintainable. 

A tenant :raiyat; ig competent to sink a well 
without the permission of his landlord on such 
portion of the abadi land as has been used by him as 
an appurtenange (sales) to is dwelling-house. The 
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landlord cannot sue him for possession of the site 

or for an injunction. O  Manazan KURMI v SARJU, 

40. L. J, 454 

Lease —Lessor and lessee—Lessor, rights and giadili. 
ties of—Person let into possession by lessor after 
demise, position of. eo. 

When 4 person has parted with the póesessory in. 
terest in a property by a lease he cannot” exercise 
any dominion over the demised portion during tho 
pendency of the lease." He is not justified in letting 
the land toa tenant without the assent or concur- 
rence of the lessee A lessor is only entitled to 
receive the rent payable by the lessee and his 
right to possession of the demised premises is in 
suspense until the lease expires. The lessee is 
bound to manage the leasehold property in a proper 
and efficient way. If he abuses his power or neglects 
his duties and obligations, the lessor would have a 
remedy by suit against him. 

A person let into possession of a portion of 
demised property by the lessor, during the continu. 
ance of the lease, is a trespasser Pat Kapir 
BaxHsH v. SHEO PERsHAD Misser, 3 P. L. W. 195 & 
2775 2 P.L J 713 III 
— Option to purchase- Assignment of lease— 

Assignee, whether can exercise option Estoppel 

Defendants leased a plot of land to one B. for 
ninety-nine years. The lease provided that if the 
lessee was desirous of purchasing the fee simple of 
the demised premises hecould do so ata certain 
price within a certain period, Subsequently B. 
assigned the lease for the then residue of the term 
to the plaintiff, who being desirous of purchasing the 
plot demised gave notice of his intention to the 
deferdants. The latter called upon the plaintiff to 
submit for their approval a draft conveyance of the 
plot. Plaintiff accordingly submitted a draft con. 
veyance to the defendants. Differences, however, 
arose between the parties and the defendants con- 
tended that plaintiff was nob entitled to purchase 
the plot: 

Held, (1) that the plaintiff being a legal assignee 
of the lease was entitled to the benefit of the option 
to purchase; 

(7) that the corresponderce between the parties 
showed that the parties proceeded on the assumption 
that the plaintiff, though an assignee of the lessee, 
was entitled to exercise the option of purchase under 
the lease, and that it was not, therefore, open to 
the defendants to contend that the covenart being 
a personal one the benefit thereunder did not pass 
to the assignee B LapHABHAI LAKHAMSI v JAMSETJI 
JizEEBHOY, “9 Box L R RIR 882 
Legal Practitioner acting for one party in dis- 

pute prior to litigati-m and for other partu in subse- 

quent litigation, propriety of — Professional honour, 

It is improper on the part of u | egal : ractitioner 
who has acted for one party ina dispute, to act for 
the other party in subsequent litigation between them 
relating to or arising out of that dispute. Ib isa 
matter which concerns' the honour of the profession. 
Such conduct is open to misconception and is likely 
to raise suspicion in the mind of the original client 
and to embitter the subsequent litigation PC 
Wary LILIAN Hira Devi v. KUNWAR DIGRISAT SINGH, 
210. W. N. 1..7, (19.7, M. W. N. 636;7 L. W 183 

236 
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Legal Practitioners Act (XVIII of 
1879), s. 13 (D)—Pleader. misapyropriating 
client's money— Misconduct. 

A legal practitioner, who  misappropriates his 
client's money entrusted to him for a specified 
pfrpese,is guilty of gross professional misconduct 
within the meaning of section 13 (b)of the Legal 
Practitioners Act. AsQuiTH, In tha matter of, 
80 P. V, R*1917 Cn; 18 On L. J 903 I3 
S. 36 - Person d&lared tout— Procedure — 

Evidence, recording of. e 

Where a Court has information that a certain 
person is a tout, it should call upon that person to 
show cause why he should not be declared to be a 
tout and 
showing that he is a: tout. Where no such evidence 
is taken, the person called upon to show cause cannot 
be declared to be a tout. Pat Asu MOHAMMAD v. 
EMPEROR, ( 9 7! Pat. 186; 19 On. L. J. 36 996 
Legislature, delegation of authority by, to eaecu- 

tive officer, to frame and enforce rules under Act, 

validity of. ` 

Per Ayling, J —It is competent to tho Legislature 
to authorise an executive officer to frame rules 
under an Act and to apply at his discretion the 
penalty prescribed by the Legislature for „breach of 
those rules RANGADU, In re, 22 M L. T. 211. 6 
L. W. 428; (1917) M. W. N. 632: 18 Gr. L. J. 998 724 
Letters of Administration, grant of— 

Dispute as to property left oy deceased—Discretion 

of Judge. 

Where a deceased left no property except a house, 
and there were no debts, and the dispute as tothe 
ownership of the house could only be settled by 
“ regular suit: 

Held, that ib was uot necessary to grant Letters of 
Administration to anybody. P Bupnv v. Ram SARUP, 
96 P. L, R; 1917 737 


Limitation, commencement of— Suit for declara- 
tion and khas possession—Record of Rights, wrong 
entry in. 

Plaintiffs sued for a declaration that the lands 
in dispute were their zerait land, and asked that 
they be given khas possession, and incidentally 
prayed that it be declared that the entry in the 
Record of Rights recording the defendants as occu- 
paney raiyats in respect of the lands in dispute was 
incorrect: 

Held, that the period of limitation in respect of 
the suit commenced to run from the date of the 





final publication of the entry in the Record of 
Rights. Pat Dian SINGH v. Coos SINGH, 2 P. L. 
W. 183 397 


Limitation Act (XIV of 1859), s. I, 
Cl. 12, scope of—<Alienation by Hindu widow— 
Reversioner, right of suit of— Limitation — Widow 
barred—Reversioner, whether barred. 

The widow and mother of the last male holder 
of property sold it in i845. The widow died in 
1854, and the mother who succeeded to the property 
sold it again in 1857. The purchaser from the 
mother sued the previous vendee for possession, 
joining the mother as a defendant to the suit, but 
the suit was dismissed as barred by time The 
mother died in 190%, and the reversioners sued to 
recover possession of the property: 

Held, 41) that by joining in the alienation of 1845 
the mother did not convey her own interesbin the 
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property which at that date was merely contingent, 
and that, theref. re, after the death 9f the widow she 
had aright to sue for péssession; 

(2) that asthe mothers right to sue for posses- 
sion was barred, the reversioners were also barred 
under section 1, clause (12), of theeLimitation Act of 
1859; 

13) that the dismissal of the suit by the vendee 
from the mother, to which the mother wasa party, 
operated as res judicata against the reversioners, 

Ver Seshagiri Aiyar, J — Under the Limitation Act 
of 1859 if the wide w is barred by limitation the re- 
versioners would be equally barred, but this principle 
does not apply to alienations by the widow. M 
KUNJARU VENKATRAMANAYYA v. DFJAPPA KonNDE, 22 
M. L T. 238; (19:7) M. W. N. 679; 6 L. W. 530 540 

-— S. 12 228 
Limitation Act (XV of. 1877), s. 

O, scope of—Limitation Act IX of 1908), s. 10, 
scope of— Trustee failing to get in trust ‘property— 

Suit against .trustee— Limitation, 

A claim against a trustee for failure to obtain 
possession. of the corpus and income of trust pro. 
perty is governed by the ordinary law of limitation 
and does not fall within the scope of section 10 of 
the Limitation Act. 

Section 10 of the Limitation Act of 1877 did not 
save from the bar of limitation cases where it was 
sought to render a trustee accountable not for pro- 
perty which had come into his hands but for pro- 
perty which but for his wilful default or neglect 
would have come into his hands. 

The effect of introducing the words “or “for an 
account of such property or proceeds in section 10 . 
of the Limitation Act of 1908 has not been to make 


. & irustee liable for an indefinite time and without 


bar of limitation for breaches of trust consisting in 
failure to get in trust property. MI Korta Tmora. 
SINGAM CHETTY v. G. VEDACHALLA AIYAR, (1017: M. 
W. N. 61; 6 L. W. 533, 22 M_L T. 388 544 
—— — Sch. Il, Art. i4lI-—rLimitaton Act 

(XIV of 1859), s. 12— Res judicata, 

Under Article 141 of Schedule II of the Limitation 
Act, 1877, a reversioner’s suit would not be barred 
because of the widow's right of suiP having been 


barred. WMI RAMACHANDRA REDDI v, KAKUTURU 

AUDEMMA, 32 M. L. 1. 627. 228 

Limitation Act (IX of I908), s. 2 e 
—'Plaintiff, meaning of 2 


— s. 3. 

Section 3 of the Limitation Act does not lay the 
duty upon Appellate Courts of dismissing suits filed 
out of time in the Original Courts, and the failure 
of an Appellate Court to adjudicate upon a plea of 
limitation which has not been pressed before it does 
not amount to material irregularity sọ as to justify 
interference by the High Court in revision. M Bririsu 
INDIA STEAM  NawIGATION Oo. v. WUSSAIN KASIM 
SHETT ' 536 

— S. 5—Appeal, delay in presenting —Sufficient 
cause—Lower Appellate Court, failure of, to consider 

question — Appeal, second, whether lies., * 

Where a lower Appellate Court does not bring itg 
mind to bear on the question whether there was 
sufficient cause for the delay in presenting an appeal 
beyond time so as to entitle the, appellant to the 
benefit of section 5 of thesLimifation Act, the ques, 
tion can be considered in second appeal, 
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Whether or nof “sufficient cause” is shown depends 


* on the particular facts aml circumstances of each 
* 


caso. 
Where a particular day was gazetted as a publio 
holiday and subsequently another day was substitut- 
ed in'its place and an appellant was misled thereby: 
' Held, that there was sufficient cause for extending 
the period for presenting the appeal. -P NAND SINGH 
v. Guru, 77 P. R. 19-7; 147 P. W. R. 19 7 c 
——- Sa 5, Sch. I, Art. 173 —Review— 
- "Limitation, extension of Cross-review — Question not. 
argued at hearing of appeal, whether can be opened, 
Where one party being dissatisfied with a decree 
applies for its review, the time for cross-review by 
the other party should be extended as one isa 
counterblast to the other. 
. Where Counsel for a party at the hearing of an 
appeal is neglectful in that he fails to urge that 
in the event of the success of the opposite party’s 
cross-objections he is entitled to a certain 2elief, 
and eoncenirntes his attention only on his own 
appeal he can be allowed to ask for that relief on an 
application for review. P NIKKI v. GUJAR Mar, 94 P. 
W. R.1917: 114 P. L. R* 1917 54 
—— — S, 5—Sufficient cause for delay—Court-fee 
stamp, difficulty in procuring, 
: Semble. T an.appellant is prevented from fling 
hjg appeal within time by difficulties encountered in 
procuring the necessary Court-fee stamps, he may 
rely upon those difficulties as constituting sufficient 
cause within the meaning of section 6 of the Limita- 
tion Act for nob having filed the appeai within time. 
Pat Bau Sayay RAM PANDE v. LAKSHMI NARAIN 
SINGH - 675 
ss. 5, 14—“Sufficient cause” for not pre- 
senting appeal within period prescribed—Review, time 
- spentinobtaining, whether canbe excluded —Mistake of 
` Zaw, whether can amownt to sufficient cause. 
“All that section 5 of. the Limitation Act requires 
in express terms as n condition for the exercise of 





‘the discretionary power of admitting an appeal 


presented after time is sufficient cause for not pre. 
senting it within time. ‘The true guide for a Court 
is whether the*appellant has acted with reasonable 
diligence in prosecuting his appeal and, if he has 
been delayed by prosecuting a review, whether such 
proceedings were réasonably prosecuted and in good 
faith. 

A mere mistake inlaw is not perse sufficient 
reason for asking the Court to exercise its discretion 
under section 6 of the Limitation Act, but when it 
hag in fact occasioned erroneous proceedings it may 
be the foundation of an application for the indul- 
gence which may be granted under section 6. | 

Tf a. party presents an application for reyiew of 
judgment within the ordinary period limited for 
appealing, the time occupied by the Court in dispos- 
ing of such application wil not be reokoned among 
the days limited for appealing, but will be added 
thereto, and a memorandum of appeal presented 
within such extended period will be received as put 
in within time. 6 
- These rules having been laid down by Full Benches 
in all the Courts of Indis and acted on for years, the 
Privy Council will not interfere with them, what- 
ever they might have been disposed to do if the 
matter had been. open... P.C . frig INDAR SINGH. v, 
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Kansu! Raw, 33 M. L. J. 480; 22 M. L. T. 362; 6 L. W, 
592; 126 P. W. R. 1917; 15 A. L. J. 777; 19 Bou. L. R. 
866; 3 P. L. W. 813; 26 C. L. J. 512: 104 P, R. 1917; 
(1917) M. W. N. 811; 22 C. W. N. 169; 127 Bek 


1917 
——— %4 9, Sch. I, Art. 123. 6 . 
Where once time has begun to run engainst a 
party, the subsequent minority of his heifs who 
might suoceed him will ngt affect the question. 
The claim of an oresa child to a one-fourth share 
is governed by Article 123 of Schedule I of the 
Limitation Act, L B Mauna Po Ka v. Ma Ku 





809 
S. 10 366 
— —— S. IO, scope of 544 





— S. 12 —High Court, power of, to frame rules, 
scope of—Memorandum oy appeal to be accompanied 
by copy of judgment of Court of First Instance—— 
Period spent in obtaining copy, whether to be excluded, 
Rule 2, Chapter If], of the Allahabad High Court 

Rules requires that no memorandum of appeal from 

an appellate decree or from any order shall be 

presented unless accompanied by acopy of the decree 

or order appealed against and, where it exists, a 

copy of the judgment of the Court of First Instance. 

This rule, however, was not intended te after and can- 

not be construed as in any way altering the provisions 

of section 12 of the Limitation Act. Anappellant, 
therefore, is not entitled to exclude from the period 
prescribed for filing an appeal the days spent in 
obtaining a copy of the judgment of the Court of 

First Instance, A NARsINGH SAHAI v SHEO PRASAD, 

16 A L. J. 885; 40 A. 1 

S. 12—Review— Time spent in odtaineng 
copy of judgment, whether can be excluded—Limita- 
tion, ‘ 

In computing the period of limitation within which 
an application for review must be filed the time 
spentin obtaining a copy of the judgment sought to 
be reviewed must be deducted, though the copy is 
not required by Jaw to be filed with the review 





application, IM RAMALINGA ANNAYI v. NARAYANA 
ANNAVI i 504 
—— S. 12 -Separate applications for copies of 


judgment and decree—Ezclusion of aggregate period, 

whether allowable. 

Where two separate applications are filed for 
copies of the judgment and the decree in a case, each 
within the period of limitation prescribed by law for 
appealing, the appellant is entitled under section !2, 
sub-sections 2 and 3, of the Limitation Act, to exclude 
the aggregate period occupied in obtaining copies of 
both the judgment and the decree from the period 
limited for filing the appeal. Under these circum- 
stances no explanation need be required of the appel- 
lant to show as to why he did not apply simultaneous- 
ly for copies of the judgment and the decree. N 
BaGMAL v. FIRM OF JAMNADAS POTDAR 965 
—— S. 15—Frecution—Limitation—Injunction 

staying execution, continuance of. 

During the pendency of an execution proceeding 
the judgment-debtor obtained an order that pending 
the hearing of an application by him to set aside the 
decree passed against him further execution of the 
decree should be stayed. His application was dis. 
missed. He then applied for a review of the order 
passed. on his application. After the disposal of 
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ihe application for review the decree-holder applied 
for the execution of the decree: 

Held, thab he was nob entitled to deduct the time 
spent by the judgment-debtor in obtaining a review 
of the ord$r passed on the application to set aside 
the decree, inasmuch as no*order staying execution 
during the pendency of the,review application had 
been made, Pat MAHESH Ram TEWARI v. LACHHAN 
Kurr, (1917: Par. 58 sift 

= SS. I9, 21 17 
———— ss. 19, 20, 21 —“Lawful guardian,’ 
meaning os—Hindu Law— Brother, whether lawful 
guardian in presence of mother—Execution—Uncer- 
tified payment, whether extends limitation —Civil Pro- 

cedure Code (Act V of 1908), O. XXI, v. 2. 

An uncertified payment under or adjustment of à 
decree cannot operate to prolong the period of 
limitation for an application for execution of the 
decree under the Limitation Act. 


A part payment of a debt by the eldest brother 
ofa Hindu infant during the lifetime of the latter’s 
mother cannot be said to be made by a “lawful 
guardian” within the meaning of section 21 of the 
Limitation Act,as under the Hinda Law, in the 
absence of the father, the mother is entitled to 
the guardian of her infant sons in preference to be 
their brother. © BIRESWAR MOOKERJEE V. AMBIKA 
OHARAN BATTACHARIEE 472 
O—Payment, person making, whether 
benefited—Limitation, extension of period of. 





—— S. 


Section 20 of the Limitation Act invests the person 
making a payment with no fresh right, and he cannot 
use such payment, whether made directly or other- 
wise, to extend the period of limitation applicable to a 
suit by him to enforce his rights. © Divar Husain 
v. GAYA PRASAD, 4:0. L. J. 404 I 
= s21 : 17 
—— S. 28, * Sch. I, Art. 124- Adverse 

possession—Suit to recover property and hereditary 

office—Limitation ; 

One S.,in 1881, by a deed dedicated certain pro- 
perty to an idol, and directed that he himself should 
be the sarbarahkar, and that after his death his heir 
and representative should succeed him as such. He 
alao directed that the sarbarahkar should manage the 
property and out of the profits thereof should supply 
funds to the pujari or priest. S. died leaving a 
widow and two daughters. In 1899 the defendant’s 
father got into possession of the property assarbarahkar, 
and held possession for over twelve years and also 
acted as pujari. After his death the defendant succeed. 
ed him, The plaintiff, one of the danghtors of S., sued 
for & declaration that she was entitled to manage 
ihe property as sarbarahkar and algo for possession 
of the property: 

Held, that the suit was barred under section 28 
and Article 124 of the Limitation Act, inasmuch as 
the possession of defendant’s father was adverse to 
the plaintiff both as regards the property and the 
office of sarbaruhkar, there being no distinction be- 
tween the two claims for purposes of limitation. A 
Bau Pragr v. Nann Lat, 15 A. L. J. 740; 89 A. 636 77 
— Sch. l, Art. 31—8uit for damages for 

non-delivery by carrier—Limitation, 

A suit for damages for non.delivery of goods by a 
carrier is governed by Article 31, Schedule I, of the 
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e. 

Limitation Act. Wi BRIMSH INDIA Steam NAVIGA- 
TION Co., Lrp. v. HUSSAIN Kasim SHETT 536 
Sch. I, Art. 44— Aljenation by guardi- 

an of releasee, suit to seb aside, f 

A suit to set aside an alienation of the properties 
surrendered by the releasee’s guardian is governed 
by Article 44 of Schedule Ito the Limitation Aot. 
I BATYALAKSAMI NARAYANA 9 JAGANNADHAM, 6 L 
W. 765; (1917) M. W. N. 854; 22 M. L, T. 498; 935 


L. J. 229 
— — Art. 47—Sutt for possession of 
lands declared in possession of defendant by order 
under Criminal Procedure Code, s. 145 — Limitation. 
A proceeding under section 145, Criminal Procedure 
Code, having been initiated by the plaintiff, the Magis- 
trate made a proper preliminary order under the sec- 
tion, upon which the parties came before the Magistrate 
and filed their written statements, After the plaint- 
iff had examined three witnesses on his behalf, he 
filed a petition before the Magistrate praying that he 
might be allowed to withdraw the case, sayirfg that 
he would not enter upon the land until the matter in 
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‘dispute had been settled by a Civil Court. Thereupon 


the Magistrate recorded an order declaring the 
defendants to be in possession of the lands in dispute 


and directing the plaintiff “not to enter upon the ' 


lands and not to disturb the second party’s possession 
thereof till the latter be evicted therefrom by due 
process of law.” In a suit brought by the plaintiff 
more than three years after the Magistrate’s order 
to recover possession of the land: 

Held, ıl) that the suit was barred” by limitation 
under Article 47 of the Limitation Act, inasmuch as 
the Magistrate’s order must be taken as deciding the 
question of possession in favour of the defendant 

(2) that the omission of the Magistrate to take 
evidence on behalf of the second party and to record 
an order that the second party wasin possession at 
the date of the preliminary order under section 145, 
did not make his final order under that section ultro 
vires and without jurisdiction, C Yar MÒHAMMAD 
SAHA v, HAYAT MOHAMMAD Sana, 18 (jg. L. J. 1074; 


22 C. W. N. 342 ] 768 
——À Arta 49, 83, I 15—Suit for 
recovery of losses on transactions entered into on 
behalf of defendants—Claim for commission fees and 
value of goods not returned— Limitation. 

Plaintiffs as commission agents entered into certain 
transactions with third parties on behalf of defend- 
ants, and sued the latter for the recovery of sums 
which they alleged to be due on account of (i) 
actual losses, (ii) arhat, (ii) dalali, (tv) dharman, (v) 
stamp charges, (v) carriage hiro and wages for labour, 
(vit) the value of empty bags not retufned, and (vii) 
a re.draft paid for defendants: ° 

Held, (1) that the claim so far as itrelated to the 
value of empty bags not returned was governed by 
Article 49 of the Limitation Act; , 

(2) that the claim so far as the losses and re-draft 
wgre concerned was govérned by Article 83; 

8) that the claim for commission fees (arhat) was 
governed by Article 116, P #UTTAM SINGH ~v. RAM 
KANWAR-GANESH Das, 149 P. W. R. 1917 72 
— — Arts. 60, 115—Depositi— 

Nattukottai Chetty Jwfn—""Two mênths thavanai 
interest,” meaning of —Suit to recover deposit Limi. 
tation, 
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A sum of money was” deposited at “two months 
thavanai interest.” In a suit to recover the deposit: 

Held, (1) that *he terms of the deposit meant that 
interest should be calculated at thavanai rates with 
two-monthly rests; 

(2) that the deposit was re-payable either on 
demand, or on the expiration of the current thavanat 
period after demand was made, and that limitation 
began torunfrom the date of the demand under 
Article 60 of the Limitation Act, in the first case, or 
from the date of breach under Article :16 in the 
second ease. WI VELLAYAPPA CHETTIAR v. UNNAMALAL 
Acar, 6 L. W. 687; (1917) M. W. N. 868 573 
I, Art. Gl, applicability of— 

Statutory liability, limitation for enforcement of. 

A statugory liability will be governed by the same 
specific Articles of the Limitation Act as a common 
law liabihty if only the words of the Articles are 
capable of covering it. [Vl RAJESWARA MUTHURAMA- 
LINGA SETHUPATHI v. MAHALINGA BAJU, 6 L. W. 277; 
22 M. L. T. r46; 33 M. L. J. 379; (1917) M. W. N. 710 

x 502 


Art. 83 72 
Arts. 97, 120, [45—suit 

for recovery of money deposited under lease subsequ- 

, ently cancelled —Arts. 120, 145, applicability of. 

The thirty years’ period prescribed by Article 145 
of the Limitation Act relates to deposit of goods and 
not of money, and the proper Article for recovery of 
money paid under an existing consideration that has 
subsequently &ailedis Article 97. M GovINnDASANI 
PILLAI v. MUNICIPAL COUNCIL, KUMBAKONAM, (19 7) 
M. W. N. 585; 6 L. W. 401; 33 M. L. J. 677 519 
Art.  IQG6-—Pariership, dis. 
solution of —Pavtnership entered into for doing certain 
specified work and "such other work" as parties may 
aendertake— Burden of proof— Limitation. 


— waana cn. 











In a suit for disselution of parinership and 
rendition of accounts it appeared from the 
pleadings and the statements of the parties that 
the partnersifip was entered into for the purpose 
of doing excavation work and such other work as the 
defendants might undertal to do. The first Court 


è` dismissed the suit as time-barred under Article 106 


of the Limitation Act, holding that ‘the partnership 
hetween the parties related solely to the contract con- 
nected with the excavation work and this contract 
having been completed in February 1907, the 
-partnership was ipso facto dissolved sometime between 
February 1907 and 2nd August 1907, on which date 
the parties received payment for their bill: 

Held, (1) that the partners?!» was not confined 
to the ‘contract work of the canal at the time when 
it was entere® into between the parties and was 
not, therefore, ipso facto dissolved when the contract 
work in question was completed; 

(2) that the question whether any other work was 
as a matter of fact undertaken by the parties during 
the time that the said contract work was being déne 
was immaterial for the purpose of determining the 
duration of the partnership; 

(3) that the onus was on the defendant to prove 
that the partnership terminated between February and 
August 1907; . 

(4) that defendant having failed to discharge this 
onus the partnership must be presumpd to have 


INDIAN CASES. 


[1917 
Limitation Act-~1908—contd. 


continued till the date of suit which was, therefore, 
within time. P MANI Sincu v. DIAL BINGH, P. 


W.R. 1917 59 
— — Sch. I, Art. 113 . * I6 
——— —-——- Art. LI5 e 72 
———- AYU. 115 573 
—— — 116 


——— — Art. IIG Money bond--Regis- 
tered deed executed. on same day providing for pay- 
ment of debt—Limuration. i sr 
Subsequent tothe execution of a simple money bond 

a registered deed was executed on the samd day which 

provided for the payment of the debt in a particular 

manner. Defaulbwas madein the payment of the 

debt as provided by the deed: É 
Held, that the bond and the deed were part of one 

and the same transaction, and that a suit to recover 

the amount of the debt after default was governed 
by Article !:6 of Schedule 1 of the Limitation Act. 

IVI VISVANATHA PANDARA BANNADHI 2. SOUTH INDIA 

BANK i IMITED, 6 L. W 712 (1917) N. W.N 57» 609 

Art. 120 471 

Art. I20, applicability of. 
Recourse should not be had to Article 120 unless 

other Articles are clearly shown to be inapplicable. 

IYI Govyinpasami PILLAY v. MUNICIPAL COUNCIL, 

KUMBAEONAM, (1917, M. W. N. 585; 6 L W. 403; 33 

M. L.J. 577 519 





Art. 120, applicability of —Dec- 
laratory suit—Successive denials of title— Cause of 
action, fresh — Limitation, commencement of. 

A person is entitled to pass by an invasion of a 
right to his property, and is not by his forbearance 
debarred from a future suit for a fresh invasion, 
but a mere ro-iteration of a former denial of title 
does not constitute a fresh invasion. 

In 1886 plaintiffs father sold o certain area of 
land to the defendants. Apart from the sale the 
plaintiffs and defendants were co-sharers in the shami- 
lat. In 1599 partition proceedings were commenced 
in respect of the shamilat, and the plaintiffs urged 
that they were entitled to the share which apper- 
tained to the land sold by theirfather Defendants 
alleged that the sale in their favour included the 
share of the shamilat. In March 1900, the Settle- 
ment Officer decided the question in defendants’ 
favour. The partition proceedings were then stayed 
for some time owing to civil litigation relating to 
some other land, but in 1907 they were resumed 
at the instance of the defendants, and the plaintiffs 
then renewed their claim. Defendants replied that 
the matter had been settled by the Settlement 
Officer’s decision of March 1°00. In 1909 the 
plaintiffs filed a suit for a declaration that they 
were entitled to the share of the shamilat appertaining 
to the land sold by their father: 

Held, (1) that the defendants’ action in moving 
the Revenue Authorities in 19¢7 to proceed with 
the partition did not constitute an attack on tho 
plaintiffs’ title, inasmuch as the defendants were 
co-sharers inthe skamilat apart from their purchase 
from plaintiffs’ father and as such had aright to apply 
for partition; 

(2) that the resistance offered by the defendants 
in 1907 to the plaintiffs’ claim was merely a re.itera- 
tion of theirformer resistance and did not constitute 
a fresh invasion of the plaintiffs’ title, so that the 
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plaintiffs’ suit was barred by Article 120 of the Limi. 


tation Act. P GnurAx HUSSAIN v, SAIFULLAH KHAN, 
79. R. 1917; 140 P. W. R. 1917 346 





wre Sch. I, Art. 123 21, 809 
=" ^ rt. 124 2, 77 
SS a Arts.» 137, I38, I42— 





Execution sale— Auction purchaser—Suit for recovery 

of possession — Limitation — Burden of proof. 

Article 137 of the Limitation Act applies to an 
auctien-purchaser of the rights of a judgment-debtor 
not in possession at the date of the sale, while Article 
188 applies to an auction-purchaser of the rights of 
a judgment-debtor in possession at the date of the 
sale. . In the former case a suit for possession of the 
land purchased must be brought by the auction- 
purchaser within 12 years from the date when the 
judgment-debtor is first entitled to possession; in the 
latter case the suit is in time if brought within 12 
years from the date when the sale becomes absolute. 

A plaintiff who brings a suit for recovery of 
possession of land on the strength ofa title acquired 
by purchase at an execution sale, must show not only 
that he has a title but also a subsisting title which 
he has not lost by the prescriptive sections of the 
Limitation Act; in other words, he must show which 
Article of the Limitation Act saves his suit from the 
bar of limitation. C DoKARI JODDAR v. NILMAN1 
KUNDU, 26 C. L. J, 339; 22 C. W. N. 319- 709 


——-—— -— Arts. 141, 144. 
Per Spencer, J. (in the Order of Reference).—An 
adopted son's right ishigher than that of a mere 
reversioner, whose right of acbion is limited by Article 
141 ofthe Limitation Act. If the adoption divests 
the widow's estate, as the adopted son derives his 
right to sue through his father, it cannot be said that 
it does not divest the estate of the alieneesfrom the 
widow. WI VAIDYANATHA SASTRI V."SAVATHRI ANMAL, 
33 M. L. J 387; (1917) M. W. N. 653; 22 M.L.T. 275; 6 


L. W.642; 41 M. 76 245 
——— -~ Art. 142 709 
Arts. 142, I44-—Adverse 








possession— Waste land, possession of — User by stran- 

ger—Burden of proof. . 

In case of waste land possession follows title. 
Where land has remained waste and unoccupied 
up toa short time before suit, the plaintiff is not 
required to prove acts of possession within twelve 
years. He has only to prove a prima facie title not 
extinguished by limitation. 

The user by the defendants by tying their sheep 
or cattle on the site or storing their dung cakes 
thereon is not sufficient to give a title to land by 


adverse possession. P FATEH Kuan v. BISAKHI RAM, 
117 P. L R. 1917; 160 P. W. R. 1917 412 
—— — — Arts. 142, 123-—3ale, in- 





valid, of joint share—Suit to set aside sale—Limita- 

tion. 

A suit to set aside an invalid sale to the extent of 
the plaintiff'S joint share and fur possession of the 
same is governed by Article 142 of the Limitation 
Act, and not by Article 123 which governs suits for a 
distributive share of an estate. L B Hra Gv4w v. 
AuNG Pru \ I21 


—— Art: 144 245, 366, 412 
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— Sch. I, Arf. 144—Adverse possession 


—Burden of proof—Revenue record, entry in, effect 

of. h 

In a suit for possession, the Burden of proof lies 
on the plaintiff to establish title and to show that 
the defendant's occupation is permissive only and 
nob adverse. : 

The burden shifts on to the other party when 
a prima facie case is made out by the plaintiff but 
there is no special virtue in the fact thata piece 
of land stands in the name of the plaintiff in the 
revenue record. L B Maune Gyr v. Suwe Gyox 


890 


—— ——— — Art. |44 — Adverse. possession — 
Waste land—Cutting grass—Landlord, right of. 
Fugitive acts of possession committed now and 

then or at some period during the year de not amount 

to an ouster of the landlord from his proprietary 
rights, unless some adverse title is set up within the 
knowledge of the landlord. 

Cutting grass growing on waste land from time 

to time does not constitute adverse possession O 

Nacesuwar Darr RAM v. CHHEDI SINGH, 4 O. L. J. 


506 196 
- Arts. I44, [48 Transfer 
of Property Act (IV of 1882), s. 68— Mortgage— 
Accessions, mortgayor's right to take over—Suip for 

accessions, nature of —Redemption — Limitation. . 

A mortgagor is upon redemption entitled (not 
obliged) to take over the accession to the mortgaged 
property and if he desires to take it, he must pay the 
cost of its acquisition, * . 

When a mortgagor after redemption sues to take 
over accessions his suit is not really one for redemp- 
tion. The redemption being already complete, the 
relationship of mortgagor and mortgagee no longer 
subsists and the subséquent suit for accessions is not 
a suit against a mortgagee-and is governed by Article 
144 and not by Article 148' of the Limitation Act. 
P Knvpa Dan Kuan v. GIRDHARI Ram, 163 P. W.R. 
1917 468 

: — Art. 144 -Mortgage | suit— 

Preliminary decree for sale—' Transfer df mortgaged 

property to strangee—Adverse possession —Limita- 

tion, commencement of. < 4 

A preliminary decree for sale was passed in a 
mortgage suit in 1599. On 25th May 1901, the 
mortgagor transferred the mortgaged property to a -` 
creditor, who took it in good faith and got into 
actual possession of it Subsequently the decree for 
sale was made absolute and the decree-holder 
himself purchased the property at a Court-auction. 
The sale wasconfirmed on the 9th September 1908 
and the decree-hdüer got symbolical possession on 
the 9th January 1904. He brought g suit for posses. 
sion of the property on 28rd December 19]6; 

Held, that the suit was barred by time, inasmuch 
as the possession of the transferee from the mort- 
gagor became adverse to the decree-holdee from the 
late on which the t offrt sale in thé latter’s favour 
was confirmed, 4, e., from the 9th September 1903. O 
CHUNNI v. ASHRAFAN, 40. L$J, 481 192 


—— —— Arts. 144, 118, 115, 
I 16 —Suit to recovergproperty awerded by arbitra. 
tors— Limitation. 

A suit to enforce an award cannot be treated as a 
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suit for specific performanee*of a contract within the 
meaning of Article 118 of he Limitation Act, much 
less can it be treated as a suit for compensation for 
bredch of a contrac® within the meaning of Article 
116 or 116 of the said Act, inasmuch as an award 
does not embody a contract but is only evidence 
of a title adjudged by it. 

An award is the decision of a Tribunal constituted 
by the parties. It declares the rights of the parties 
and is evidence of the existence of those rights on 
the date on which it is made. Therefore, a suit for 
the recovery of possession of property on the basis 
of an award made by arbitrators, appointed by the 
parties, isone to which Article 144 0f the Limitation 
Act applies, and can be brought within twelve years of 
the date of the award. O SHUBRATI v. Hanes 


L.J.487 , 
Sch. I, Art. 145 5I9 
——— ——— Art. 148 468 
— — Art. 148—Mortgage—Redemp- 
tion sujt —Right, subsisting, of redemption — Burden of 
proof. | 
In redemption suits the " plaintiff is bound to show 
that he had a subsisting right of redemption on the 
date of the suit, and he is not relieved of the burden 
by showing that the mortgage subsisted up to within 
twelve years before the date of the suit, so as to shift 
ihe burden on tothe defendant to prove that the 
right of redemption has since then elapsed. O Drvar 
HUSAIN v. GAYA Prasan, 40. L. J. 494 119 
— — Art. I158—Civil Procedure 

Code (Act V of 1908), Sch. II, para- 10—Award— 

Limitation for filing objections, commencement of— 

Court, whether can extend time. 

Article 168 of the First Schedule of the Limita- 
tion Act must be read with paragraph 10 ofthe Second 
Schedule of the Civil Procedure Code, and the period 
of ten days is to be computed fron? the day on which 
the parties receive notice that the award has been sub- 
mitted, and not from the day on which it is actually 
received by the Court. 

A Court has no power to enlarge the time within 
which an appli@ation to set aside an award must 











be filed. N Siraram v, Ruppaw, 13 N. L. R. 172 
266 
e—— ————- Art. 164 421 


—— — eee Art. 
ing of. 

The phrase ‘duly served’ in Article 164 of the 
First Schedule of the Limitation Act is used in 
the same sense as in Order V, rule 19, of the Civil 
Procodure ode. In both places it means served in 
such a manner as to give the defendant information 
of the proceedings taken against him. S KesAROHAND 
KzsHowJt v. LAKHAMSI RAISI I 

Art. ISI, applicability of— 

Civil Procedure Code v Act V of 1908), O. XXXIV, 

v. 5 — Mortgage suib—Preliminaru decree for sale— 

Appeal—Application for decwee absolute— Limitation. 

An application for a decree absolute under Ordef 
XXXIV, rale 5, of the Givil Procedure Code, is an 
application in the suit for a final decree and not an 
application for execution, and is governed by Article 
181 of Schedule kof the himitation Aot. 

‘Order XXXIV, rule 5, of the Civi? Procedure Code, 
contemplates the passing of only one final decree in a 


164—‘Duly served,’ mean- 











INDIAN CASES, 


[1917 
Limitation Act— I908-— contd. 


' suit for sale upon a mortgage, and the essential 


condition to the making of a final decree is tha 
existence of a preliminary decree which has becdine 
conolusive between the parties., Where a prelimipary 
decree for safe isappealed from, the decree of the 
Appellate Court must be degmed to be the preliuffnary 
decree that may be made final under rule 5 of Order 
XXXIV. Whether the decfee of the Appellate Court 
is a decree of affirmance or modification of the decree 
of the lower Court, it is the final decree in the cause. 
A GAJADHAR SINGH v. MISHEN JIWAN Lat, 16 A Ts, 
J. 734; 39 A. 641 : g 
- Sch. I, Arts. 18], I82—Restitution, 
application for, whether one for execution of decree— 

“Application for execution of decree,” meaning of. 

The words “an application for execution of a 
decree" occurring in Article 182 of the Limitation 
Act medan an application to enforce the decree and 
in the case of applications for restitution on reversal 
of a decree, the legal obligation arising from the 
appellate decree itself is sought to be enforced, and 
not any independent obligation. 

Consequently, an application for restitution under 
the Civil Procedure Code is an application for execu- 
tion of a decree and is governed by Article 182, and 
not by Article 181, of the Limitation Acc. M Unna- 
MALAI AMMAL v. Matuan, 6 L. W. 859: (1917) M. W. 
N. 643; 33jM. L J. 413: 22 M. L, T. 333 530 
Art. 182- Evecution—Step-in- 

aid of execution —Petition for transfer of decree to 

another Court without certified copy of decree, whether 
step-in-aid of execution. 

An application for execution of a decree by trans- 
fer to another Court, though not accompanied by a 
certified copy of the decree and though the decree is 
not transferred, is a step-in-aid of execution within 
the meaning of Article 182 of the Limitation Act and 
serves to save the decree from being barred by 
limitation. L B Curren Cuerry v. ANA MAHA- 
LINGAM 














Art. [82—“Incapable of ewecu- 
tion,” meaning of— Decree directing execution by sale 
of property in hands of defendant—Property not in 
possession of defendant —Limitation. 

Plaintiff obtained a decree against defendant in 
1906, which directed the decretal amount to be 
realised by sale of the estate left by J in the hands of 
the defendant The defendant was at the time of the 
passing of the decree contesting the possession of 
J.s estate with the latter's widow and a decree was 
made in hisfavour by the Trial Court. The High 
Court set aside the decree in defendant's favour, 
but the decree of the High Court was in its turn 
sct aside by the Privy Council and defendant was 
awarded possession of J.'s estate. Plaintiff applied 
for execution of his decree against tho defendant in 
1914, alleging that inasmuch as the latter's right to 
possession of J.'s estate was not finally decided till 
the date of the Privy Council’s order, the decree 
had remained incapable of execution till that 
date: 

Held, that the plaintif should have applied for 
execution of his decree immediately the possession 
of J.’s estute was decreed to tho defondant by the 
Trial Court or he should have applied for execution 
both against the defendant and J’s widow and that 
he haying failed to take oither of these courses, the 
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execution of the decree was barred by limitation 
under Article 182 of the Limitation Act. 

# The expression “incapable of execution” meansthat 
there must be some inherent defect in the decree 
itselB which makes it incapable of execution and 
if there is*no such defect, the decree itself cannot be 
held to be incapable of execution. Pat Exrapeswak 
SINGH v. RAMESHWAR SINGG, (1917) Pat, 263; 2 P. L. 
W.199 ' 666 
Sch. I, Art. 182 (5)—Eaecution— 





Attachment—Application to Uourt which ceased to. 


exercise jurisdiction over property, whether applica- 

lion ‘in accordance with law’—Jurisdiction—Petition 

returned and not represented, whether pending peti- 
tion. 

Where.properties which are sought to be attached 
in execution of a decree have been transferred to 
the jurisdiction of another Oourt, it is that Court 
that is competent to entertain all applications for 
execution, and not the Court within whose juris- 
diction the properties originally were and which 
passed the decree. 

A petition for execution which has been returned 
and notre presented cannot be deemed to be a 
pending application for the purpose of saving 
limitation. WI Doorvas SESHADRI [YER v. ANANT- 
HAYEE, (1917) M. W. N. 788: 6 L. W. 776 671 
Art. 182 (5)—Receiver, appointment 

of—Application by decree-holder for payment of 

money by Receiver, effect of. 

"Where & Receiver has been appointed in execution 
proceedings, an application bya transferee of the 
decree praying the Court to order the Receiver to 
make payments to the applicant is an application to 
the executing Court and operates to save limitation 
within the meaning of Article :82 (5) of the Limita- 





tion Act. Pat RAGHUNANDAN v. JUGAL KISHORE, 
. (1917) Par. 100 
Art. 182 (5), (6)—“Siep-in-aid. of 





execution" — Applicatwn to British Court by Court 

of Native State, effect of—Notice, issue of, to judg- 

ment-debtor before transmission of decree to Native 

State, effect of. 

An application to a foreign Court to execute the 
deoree ofa British Court under powers conferred 
upon it by the legislative authority of its own State 
is not an application “in accordance with law, to the 

roper Court for exécution” withinthe meaning of 
Article 182 of the Limitation Act so as to create a 
fresh starting point for the execution of the decree 
by the executing Court in British India. : 

Similarly an application to a British Court to take 
a step-in-aid of the execution by a foreign Court of a 
decree of a Court in British India is not an applica- 
tion to take some step-in-aid of the execution of the 
decree within the meaning of Article 182 (6) of the 
Limitation Act. 

A notice to a judgment-debtor to show cause why 
the deoree should not be transmitted to Court ina 
Native State for execution is not anotice contem- 
plated by the Civil Procedure Code, and does not, 
therefore, fall within the scope of Article '82 (6) of 
the Limitation Act. MI Prrrce [ASLIE & Co. Lid. 
x. PERUMAL, 98 M. L. J, 130; 6 L. W. 203; 22 M. L. T. 
135; (1917) M. W. N. 712; 40 M. 1069. 294 


Lis pendens, doctrine of, eps 
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Local inspection, :iagistrate, power of to 


make. 


The law allows a Tryittg Magistrate to make local 
inspection for the purpose of understanding the 
evidence. It does not limit the power of making 
such local inspection to a periodesubsequent to the 
commencement of the hearing of witnesses, All 
that is required is that the inspection should be 
limited to actual observation and should not include 
the taking of depositions. It is, however, not competent 
to a Trying Magistrate in the course of a local inspec- 
tion to bring upon the, record the statements of 
persons which the accused can have no chance of sub- 
mitting to the test of cross-examinatio. Pat 
RAGHUNANDAN PRASAD 9. RAMADHIN SINGH, 2 P. L. 
W. 218; 19 OR. L. J. 6 9I 


Lower Burma Courts, Act (VI of 
1900), s. I 2—Criminal trial by Judge of Chief 
Courvt—Misdirection to Jury—Chief Court, whether 
can order re-trial. 


Where, in a case referred to a Bench of the Chief 
Court under section 12 of the Lower Burmg Courts 
Act, the conviotion and sentence are set aside on the 
ground of misdirection to the Jury, the Bench has 
the power to order a re-trial of the accused on the 
original commitment. ' | 


Per Robinson, J.—1f the misdirection amounts to 
an illegality, the trial is void and of no effect andethe 
Bench cannot deal with the evidence in the case. Ife 
however, the misdirection is not of that character 
butis a wrong admission of evidence or a.misinter- 
pretation of it, the Bench can go into the evidence. 
Where the guilt or innocence of the"acoused depends 
on evidence consisting of several separate and 
distinct parts and where the part tainted by the mis- 
direction can be separated from the rest and it is 
clear that the misdirection has not affected in any 
way the finding of the Jury on the remainder of the 
evidence, the Bench can and should consider whether 
the finding is justified if the objectionable evidence 
is left entirely out of consideration. If it is justified 
the conviction and sentence sould be maintained. In 
doing so the Bench would not ge usurping the 
functions of the Jury but merely reviewing and 
checking their finding? L B THEIN Myin v. EMPEROR, 
9 L. B. R. 60; 10 Bur. L. T. 128; 18 OR. L. zn ei 


Madras City Municipal Act (III of 
1904), S. 5B— President of Corporation, power 
of, to appoint and dismiss servants—Offce . held at 
pleasure - Dismissal of office-holder by President— 
Notice ov framing of charge, whether fiecessary— 

, Action for wrongful dismissal, whether lies, 


“The President of the Madras Corporation is em. 
powered by section 68 of the Citys Municipal Act to 
appoint and dismiss subordinate officers &nd servants 
of the Corporation. Such officers and servants hold 
their office at pleasure and subject to dismissal by 
the President and they have no cause of action 
against the Corporation for their “dismissal by the 


President. 
. 


Where an office is hold at pleasure, no notice or 
framing of charges is necessary to validate the dis- 
missal of the bolderéof sWch offiee. Wi Onzirax 
Alvar v. CORPORATION or Mapas, 6 L. W, 284513 
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—Lauka land—Hjectment, suit for—Jurisdiction of 
Civil and Revenue Courts—Plaint filed in Civil 
Courl returned for presegtation to proper Court — 

Revenue Court, whether can return plaint ayain for 

presentation lo Civil Court, 

A suit was instituted in a Civil Court for oject- 
mont aud for recovery of arrears of rent in respect 
of a certain lanka land. The Court ordered the 
return ofthe plaint for presentation tothe proper 
Court on-the ground that the land was vyoti land, and 

this order was confirned by the High Court, On 
the plaint being filed in the Revenue Court,’ the 
latter Court also rejected the plaint for presentation 
to the Civil Court: 

Held, that the Revenue Court had no jurisdiction 
to return the plaint and was bound to efertain the 
plaint which was returned by the Civil Court, ML 
GOPISETTI NABAYANASWAMI NAIDU GARU v. GHANTA- 
Sana Kotayya, 6 L. W. 289 483 
—-— S. S, cl. II 502 
— SS: 3 (1 I); 27; 28, 30—Rent—Pay- 

ment for water. supplied—Zemindar, right of— 

Enhancement— Collector, sanction of. 

A payment for water supplied by or taken from 
the zemindar is rent. 

An extra payment due for additional advantage is 
not necessarily an enhancement. Where new circum~ 
stances have come into existence which require new 
adjpstments, there is no question of enhancement. 

e Defendants brought certain dry land under 

cultivation, for which they took water from one of 
the Kistna Canals and paid Government Rs. b as 
water rate. Subsequently Government agreed to 
Idcalise the lande to which it was bound to supply 
water free of assessment. 
as usual took the usual quantity of water but refused 
io'pay the water tax to the zemindar: 

Held, that the Government having retired from the 
field and having left the zemindar free to make his 
own arrangements with his tenants, the latter were 
bound to pay to the zemindar the water tax which 
they used to pay to Government. M Barrina 
APPANNA V. YARLAGADDA  YENKATARAMALINGANNA 
BAHADUR, 33 M, L. J. 866; 6 L. W. 443 4 

S. 1 3*(3) —Suits for rent—Decision under 

Madras Rent Recovery Áct,,1865— Res judicata — 

Landlord and tenani—Remission, right to—Improve- 
€ ments by tenant— Landlord, right of, to charge special 

vate of rent for garden and second: crops. 

The decision and findings of a Revenue Court as to 
the proper terms of a pattah in suits brought under 
the Madras Rent Recovery Act, 1865, for releasing 
attachments made by the landlord for recovering 
arrears of rent are not res judicata in a suit for rent 
under the Madras Estates Land Act. 

_ In the absence ef any custom or contract, remis- 
sion is & matter of grace. e 

Where a muchilika executed by the tenant contain- 
ed the clause, “no remission need be given unless it is 

found that there was savi or beedu without my fault:" 

Held, that,the tenant was entitled to claim remis. 
gion for savi when he was not mb. fault. 








INDIAN OASES, t 


É 


Thereafter the defendants 


Under section 18, clause (3) of the Madras Estates , 


Land Act, a landholder is «ob entitled to claim special 
yates for garden and second crops raised on the land 
withthe aid of water obtained by improvements 
effected by the tenants a? theimown expense. 

Where rents are being paid {according to the 


i . 


(1917 
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recognised tarams of the lands in the estate, the land- 
lord cannot, in the absence of any contract to that 
effect supported by consideration, claim a highef 
rate of rent for special crops raised by the tenants 
with the aid of improvements effected by thom at 
their own cost, TAGANNADBA MUBALHAR «e. 
Nesevoy Avoran, 6 L. W. €902 T 
SS. 26, I I 2-,Suit to set aside sale—Con- 
tract for rent, validity of, finding on—Jurisdiction 
of Revenue Court. 

Section 26 of the Madras Estates Land Act assumes 
that the contract for rent be:ween the landlord and 
tenant, except as affected by the provisions: of the 
section, is valid. If the existence or validity of the 
contract is questioned, the Court must ficst determine 
it before the provisions of the section can be applied. 

Ina suit, therefore, by a tenant contesting his 
landlord’s right of sale under section 112 of the Act, 
the Revenue Court has jurisdiction to decide objec- 
tions to the validity of a contract under which pn rydt 
claims to hold the holding entered into with the 
defendants predecessor at a rent less than the 
ordinary or the lawful rent payable on the land, 
T SETHURAMA Arrancar v. BUBBIAR PILLAI 34 M. 
L. J. 599; 41 M. +21 951 
ss. 27, 28, 30 464 
——— S 112 951 
Madras Forest Act (V of 1882), ss. 

26, 32 — Right of free grazing, whether affected by 

s. 26. 

The language of section 26 of the Madras Forest 
Act and the rules framed thereunder make it clear 
that a right of free grazing vested in the tenants 
of a village prior to the extension to that village 
of section 26 is not affected by the Government 
Notifications under the Act. 

The second clause of section 26 of the Madras 
Forest Act and the rules framed thereunder are 
perfectly legal and valid. 

Per Sadasiva Aiyar, J.—By the last sentence of 








“section 26 of the Madras Forest Act the Legislature 


really meant to conditionally prescribe the penalty 
for the breach of the rules made by the Govern- 
ment as regards matters mentioned in section 26, 
clauses ia to (kh, subject to the Governor.in- 
Council embodying in any rule orrules the same 
penalties for acts done in a particular area which 
acts and which areas were also in the contemplation 
of the Legislature. Il RANGADU, inre, 22 M. L.T. 
215; 6 L. W. 428; (1917) M. W. N 68.; 18 Cr. x A 
996 2 
S. 32 724 
Madras Irrigation Cess Act (VII 

Mad. of 1865), S. Z— “Water belonging to 

Government,” meaning of—Conversion of dry land 

into “wet”—Water-cess, right of Government to levy. 

The irrigation which makes a man liable to cess 
under section 2 of the Irrigation Cess Act must be 
with water derived eitherentirely or at least to a sub- 
stantial extent from a river stream or channel 
belonging to Government. 

Except where itis expressly provided otherwise in 
the sanads or title-deeds, the zemindars or inamdars 
are entitled to bring into cultivation land which was 
lying uncultivated at the time of the Settlement and 
to raise additional crops by the user oi natural 
streams to the extent of the quantity lying within the 
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ayacut of those stroams without making themselves 
liable toa further payment, whether by way of water- 
ces$ on other payment, 

The fact that in an inam title-doed or sanad, the 
quantitf of lands under wet cultivation is mentioned, 
cannot jpad®to an inference that the zemindar or 
inamdar is not entitled to frigate and bring into 
cultivation the waste landgwith water of natural 
streams passing through the village without making 
himself liable to additional payment. 

Where itis nêt shown that a zemindar has been 
taking more water than before, the mere fact that he 
has been cultivating more land is not sufficient to 
justify the Government in levying water cess. 

Even where’a stream belongs to the. Government, 
the burden is on the Jatter to show that the inamdar 
has been actually storing in his tanks more water 
than he was entitléd to do under the engagement 
with the Government at the time of the inam 
enfranchisement and Settlement. WI SECRETARY or 
STATE v. AMBALAVANA PANDARA SANNADHI, 22 M. L. 
7.151, 83 M L. J. 416; (1917) M. W. N. 720. 697 


Madras Land Encroachment Act 
(II Mad. of I905), s. 2—“Standing or 
flowing water," meaning of— Burden of proof. 

The declaration in section 2 of the Madras 
Land Encroachment Act that all standing or flowing 
water belongs to Government, must be understood 
to mean the water and the land on which it stands, 
or over which it flows, the whole taken together 
collectively, and not the mere liquid apart from 
and separate from the land. The words “allstanding 
or flowing water” are intended to include all land 
covered with water or forming a watercourse. 

Jn section 2 of the Land Encroachment Act the 

. Legislature has dealt with unappropriated properties, 
and not with unappropriatetl things. 

Each proprietor of adjacent land hasa right to 
the usufruct of the stream which flows through it, 
and in that sense the stream is the common pro- 
perty of all the riparian proprietors. If the Govern- 
ment happens to bea riparian proprietor, it has a 
right to the usufruct of the river in the same way 
as other riparian proprietors. 

The provisions of the Land Encroachment Act 
cannot be understood as laying down that evenin 
those streams and rivers in which the riparian rights 
of zemindars or other owners of adjacent Jands exist, 
a separate and independent. proprietary rightin the 
water subsists in tle Government, entitling it to 
demand from the owners of the lands on the banks 
any price it chooses for the use of the water 

To what extent the rightof a riparian proprietor 
to utilize the water for irrigation purposes exists 
must depend upon the capacity of the stream and 
the extent of land of the other riparian proprietors 
standing in need of irrigation. 

Where a stream fiows through a zemindari or inam 
village cultivated by ryots and tenants, and where it 
is the duty and interest ofthe zemindar or inamdar 
to supply tenants with water for purposes of 
irrigation, hé must be deemed to be the riparian owner 
representing the tenants asa body. 

Jn case of small rivers and streams running 
through the land, the use of the words “besides 
pcramboke" in an inam title-deed or permanent 
samad ‘would be in favour of the inclusion of rivey 

. 
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9 
Madras Land Encroachment Act 
— concld. 
beds, while the phrase may wot ordinarily be applied 
to the beds of large rivers WI SECRETARY or STATE 
v. AMBALAVANA PANDARA SANNADHI, 22 M. L. T. 14); 
33 M. L. J. 416; (19.7 M. W. N. 7296 |... 697 
Madras Local Boards Act (V of 

1884), S. 73—Road-cess paid by landlord— 

Tenant, liability of, (o pay half, mature of — Madras 

Estates Land Act (I of 1908), s. 3 cl. 11 —Rent— 

Obligation to pay cess, whether in the nature of rent, 

The obligation on the part of a tenant to pay half 
of the road cess paid by the landlord is not a common 
law duty but a statutory liability arising under section 
7» of the Local Boards Act, and the payment of the 
same is in the nature of rent. 

A suit to recover the moiety of the cess paid by 
the landlord from the tenant is governed by Article 
61, Schedule I, of the Limitation Act. 

The tenant is bound to pay the cess along ‘vith the 
rent and the landlord is entitled ,to exercise all the 
provisions of the Madras Estates Land Act in the 
collection thereof. WI RAJESWARA MOTNURAMALINGA 
SETHUPATHI v. MAHALINGA Ragu, 6 L. W. 277; 2% M. 
Lb. T. 146-38 M L J, 879: (19177 M. W. N. 710 502 
Malabar Law-—Stamp Act (II of 1899), Sch. 

I, Art. 25 Marupat, stamp duty for 943 
-. . —fPanayam', meaning of—Mortgage, simple— 

Document, construction of—Personal covenant, im- 

plication of —Transfer of interest, recital of, whether * 

necessary Interesi, post-decrec, rate of. 

The word ‘panayam’ when used indocuments execut- 
edin Malabar means a mortgage, if the property 
governed by the panayam deed is immoveapble property... 

A formal transfer of interest is an element éfa 
mortgage which need not be expressed in the mort- 
gage document. 

Where a mortgage document stipulates for the 
repayment of a certain amount to the mortgagee 
within a specified time, there is a personal covenant 
to pay implied therein and the document constitutes 
a simple mortgage, and not merely a charge under the 
Transfer of Property Act. 

A mortgage decree should provide for interest at 
the contract rate between the parties t@l* the date 
fixed therein for re-payment of the mortgage amount, 
and not 6 per cent. interest® MI Samanpax  KARaKAT 
ETATAIL v. MANIKOTH VELLUVA VETTIL, 6 L. W. 296; 
+3 M. L. J. 679 349. 
Verumpattam lease, nature of—Notice, reason- 

able, determination of 

Verumputtam is a simple lease running only for a 
year unless otherwise specified, and the twelve years 
ordinarily presumed in the case of a kuncm have no 
application to a verumpattam — * 

Incidents of a verumpattam stated. 

A verumpattam lessee is not entificd to *a six 
months’ notice. He is dnly entitled to reasonable 
notice, and what is reasonable noticó is a question of 
fact in each case depending upon particular circum- 
stances and the local customs as to harvesting of crops 
and Jetting of land. " z 

Têe exact synchronising of the date fixed in the 
notice for relinquishment with the termination of the 
ease period is only of importancé inso far as-it pre- 
vents difficulty in apportionment. MI GANGADHARAN 
PaTr:R v PATINEARE KoviLAKATU THAZHATHR THa- 
YAZHI MANAVIERAMAN? 6 iw. 491; 33 H. L. J. 612 
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e. 
Marginal note, «whether controls section. 

A marginal note cannot be called in aid to inter- 
pret the section to whichgit is affixd. N Saru Bar 
v. Basat Kuan, 18 N. LeH. 180 200 
Marine Insurance —Insurance policy— Risk 

note, constructjon of —Contract Act (IX of 1872), «s. 

151, 152—Bailment—Bailee, duty of, to take reason- 

able care— Evidence Act (Lof 1872), s. 92, proviso 

(8). 

Plaintiff insured his import cargo with I, a 
Marino Insurance Co, and the insurance policy 
provided against all risk until the cargo was landed 
at Karachi including the risk of craft to and from 
the ship. The plaintiff's cargo arrived at Karachi on 
November 8, 1912, per SS “Lindula” which anchored. 
off Manora. The cargo was brought in a lighter from 
the steamer to the Native Jetty in the harbour. 
The lighter belonged to M,a company who had a 
shipping and landing agency for import and expert 
cargoes. * Owing to scarcity of coolie labour the cargo 
was not landed that day. Ms agent put on board the 
lighter some export cargo destined for the SS “Linga” 
which was to leave Karachi the same afternoon. The 
lighter, while on her way to SS. “Linga”, capsized 
with the result that seme of the plaintiff's cargo was 
lost and some of it damaged. The plaintiff sued both 
‘I. Co. and M. Oo: 

Held, (1) that the insurance company were not 
liable, as they could not have in contemplation the 
"possibility of the lighter, while carrying the insured 
cargo, undertaking a voyage to another ship; | 

(2) thet the case was nob covered by proviso (5) 
to seotion 92 of the Evidence Act; 

(3) that M. Co. were liable for the damage as 
bailees under sections 151, 152 of the Contract Aot, 
inasmuch as they dealt with the cargo entrusted to 
them in a way not authorised by the plaintiff and 
their act was one which an ordinarily prudent owner 
would not have done. S TyABJI MULLA MAHOME5- 
BHAI v, Sour BRITISH Insurance Co., 11 S. L. R. 1 


; 636 
Master and Servant—Damage caused by 
cattle in custody of bailee— Liability of owner 52 
Maxims :—“Egquity follows the law," meaning of. 
Equity folfows the law, which means that equity 
is governed by the rules (of law as to legal estates, 
rights nnd interests, and acts in analogy with legal 
rules in regard to equitable estates, rights and 
interests, when an analogy exists. It can never be 
applied to defeat a law or to enforce that which the 
law expressly forbids. Where a rule, either of the 
Common Law or Statute Law, is direct, and governs 
the case with all its circumstances, on the particular 
point, a Court of Equity is as much bound by it as & 
Court of Law, and can as little justify a departure 
from it. N Saru Bar v. BAJAT Kuan, 13 N.L. R. 
130 . i 200 


-—— —; Falsa demonstratio non-nocet, applicability 
of 291 

—— — “Generalja specialibus mon derogant," ap- 
plicalsility of 67 

—— — “He who comes Snto equity must come yi^ 
clean hands,” applicability of. 

A transferee who @onspires with his transferor to 
contravene an express provision of the law, cannot 
be said to come to Court with clean hands to enforce 
that transaction. N Sans Bary. Basat Kaan, 18 N. 
T, E. 130 200 
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—— — “He who seeks equity must do equity” 428 
— — “Omnia presumuntur rite esse acta," appli- 

cability of e 9 
— “Res ipsa loquitur", applicability of 82 


Mortgeage—Morigagee, duty of —Relemption suit 
—S8ub-mortgagee, party to suit— Decree, frm of — 
Court, duty of. 

A mortgagee is unde? no obligation to resort to 
illegal practices in order to extract from the tenant 
of the mortgaged property the full gmouut which is 
stated in the mortgage-deed to be realisable.* 

In a suit for redemption, to which both the mort. 
gagee and the sub-mortgagee are parties, tho decree 
ought to provide (1) that the plaintiff shall pay the 
amount found due into Court, 2) that this sum shall 
be applied to the satisfaction of the debt owing to the 
sub-mortgagee by the mortgagee, and (3) that if any 
balance be left over, the same shall be handed over 
to the mortgagee O SUKHDEO PRASAD v. RAM AUTAR, 
4 O. L. J. 475 


——-—— —Mortgagor, personal liability of, to pay 
morigage money—Civil Procedure Code (Act Y of 
1908), O. XXXIV, v. 6, Appendix D-—Mortgage 
decree, form of—Right to proceed against mortgagor 
personally. , 

In the absence of a specific contract to the con- 
trary tho personal liability of a mortgagor to pay 
the mortgage money is ordinarily presumed, 

Where a mortgage-deed contained a stipulation 
by the mortgagors in the words “wo shall discharge 
the debt:” 

Held, that the mortgagors were personally liable 
to pay the mortgage money. 

A mortgage decree should be inthe form pres- 
cribed in Appendix D of the Civil Procedure Code 
and the right to proceed against the person of the 
mortgagor, if the mortgaged property is found in- 
sufficient to satisfy the amount, should be specifically 
reserved by the decree itself. WI Suri MARKANDEYA 
SastRiv GOTTUMUKKALA SUBHANADHRACHARYULU, 6 
L. W. 692 


—— —BSale in execution of  mortgage-decree, 
whether binds purchaser in previous sale in execution 
of money-decree held after mortgage-decree, 

A purchaser of a property, which was subject 
to a mortgage, in execution of a money-decree, 
held after the passing of the mortgage-decree, but 
before the sale of the property in execution thereof, 
is bound by the subsequent sald of the property in 
execution of the mortgago-deoree. C CHANDI CHARAN 
BANDOPADHYAYA v. KAZI JAWADAD 


Motor Vehicles Act (VIII of 1914), 
S. I I, rules framed under—Part II, vr. 8, 19, 
*contravention of, by driver—Owner of cav, whether 
liable. . 

The ownerof amotorcar who has permitted or 
authorised the use of his car, is liable for any contra- 
vention of the rules framed by the Governnr-in- 
Council under section 11 of the Indian Motor 
Vehicles Act for the purpose of regulating tho use of 
motor vehicles in Calcutta, committed by his licensee 
or servant during the period of such user, even 
though such owner may not have abetted the 
contravention. C BAIDYA Natu Bose v, EMPEROR, 26 
Ç. L. 7, 87; 22 0, W, N. 12; 18 Cr, L J. 985 .601 
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Muhammadan Law—Gift—Donor in loco 
: parentis—Possession, delwery of, whether necessary. 

l'a donor stands in loco parentis to the donee 
whoge parents are living, ib is not necessary that 
actual possession of the property gifted should be 
given to the donee. The donor accepts the gift on 
behalf of tke donee. But where a join? gift is 
made to @ minor and. an adult, the donor in loco 
parentis of the minor cannot accept the gift so far 
as the minor’s share of the property is concerned. M 
SABJAN SAHIBv. ABDUL AZEEZ SAHIB |, 


—— — Guardian—Mother, whether lawful 
guardian of property — Acknowledgment by mother. 

A motheris not, under the Muhammadan Law, a 
guardian of the property of her minor son, and 
she cannot, therefore, ‘sign an acknowledgment on 
behalf of her minor son so asto bind him. P 
CHANAN SHAH v. FIRM or Wapnu RAM JIWAN Mat, 61 
P. L. R. 1917; 143 P. W. R. 1917 17 


-— — — Pre-emption — Right, whether can be 


: acquired. by agreement of parties—Property, size of, 
consideration of — Talabs, performance of, time of. 

It is competent for a party toa contract to agree 
that it shall be applied for the purpose of imposing 
rights and liabilities according to a particular law 
which ordinarily would not be applicable 

Where from the terms of a contract of sale and the 
subsequent correspondence between the parties it 
was clear that the vendees agreed with their vendor 
that the Muhammadan Law of pre-emption applying 
between the vendor and the plaintiff should be 
applicable to the defendant’s purchase and that the* 
vendor should give notice to the plaintiff on that 
basis: 

Held, that the Muhammadan Law of pre-emption 
applied to the transaction by the agreement of parties. 

The date when a bargain is to be considered as 
concluded for the purposes of the performance of 
the talabs required by the Muhammadan Law of pre- 
emption should be ascertained from the. intention 
of the parties. 

There is no limit tothe size of the property of 
which pre-emption may be claimed by a co-sharer, 
though there isa limit in the case of those who base 
their claim on vicinage. B Sitaram BHAURAO DESH- 
-MUKH v. SIRAJUL Kuan, 19 Bom. L. R. 549; 41 B. 
636 32 


— —-— Religious endowment—dp- 
plication and destination of endowed property — 
Intention of donor—Takia, grant to, whether enwres 
for holder's benefit—Madathipathi, position of —Civil 
Procedure Code (Act V of 1908), s. 92—8Scheme— 
Points to be ascertained. 

What the character of a particular durgahor takia 
is and to whut objects the income derived from 
the properties is to be devoted must depend 
upon the nature of the grant in each case. It would 
be misleading to proceed upon the analogy of usage 
of other institutions. 

Because an institution is called a takia und is a 
place where tho fakirs gather round the tomb of 
a reputed saint, ib is not uccossarily implied that 
a grant made to the takia is really intended for 
the benefit of the holder of the office or the head of 
the institution for the time being. 

A madathipathi or the head of a mutt holds the 
epdowed properties as trust properties. 
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According to Muhammadar Law, the intentions of 
the donor govern entirely theapplication and déstina- 
tion of endowed property. 

A scheme which does not ascertgin the income 
of the properties which belong to the trust, the 
expeises under particular heads and the remunera- 
tion of the person in charge thereof is inadequate and 
unsatisfactory. M Dost MUHAMMAD KHAN v. NAZIR 
ALI SAHIB, 6 L. W. 134 47 
Shafi school —Maintenance, righ to, 

nature of—Sutt to recover arrears of maintenance. 

According to the theory of Shafi Law, maintenance 
due to a wife is a debt and is not in the nature, of a 
gratuity and the wife is entitled to recover arrears 
of maintenance from the date when her 
husband wrongfully refused or neglected to maintain 
her, thoughit may not be due under a decree of Court 
or a mutual agreement. MI MAHAMED HAJI v. MOIDEEN 
VEETTIL KALINABI, 6 D. W 288 7 
Negotiable Instruments Act (XXVI 

of 1881), S. 57 —Promissory note, execution of, 

in favour of trustee — Right of succeeding truste to 
sue on note without endorsement or assignment. 

Section 57 of the Negotiable Instruments Act 
contemplates that the legal representatives of a 
deceased person can negotiate a promissory mote 
executed in favour of the latter. The Act does not 
abrogate rules of devolution of rights to the pro-* 
perties of a deceased person. 

A trustee can sue ona promissory note executed 
in favour of his predecessor-in-office without any 
assignment or devolution of the note. M RAMANA- 
DHAN CHETTY v. KATHA VELAN, 33 M. L° J. 627; 6 L. 
wW. 758, (1917) M. W. N. 848; 22 M. L. T. 458 934. 


Novatio, what is E ` 8I5 

Opium Act (I of 1878), S. 9— Possession, 
ilegal, of oputm—Possession by licensee at place 
diferent from whereeshop situate. 

The quantity of-opium whieh:may be ih the posses- 
sion of any person is determined by the rules 
issued by Government under the powers conferred by 
section 5 of the Opium Act, and rule No. 18 covers the 
case of a retail vendor of opium. The etect of that 
rule is that a person licensed to sell opium in retail 
may possess any quantfty of. opium subject to 
the conditions of his license, subject also to the 
condition that he shall have obtained the opium in 
a certain specified manner from certain sources. 

Accused who held a license for retail vend of 
opium at K,a station ten miles distant from station 
A. was captured at A.witha certain quantity of 
opium in his possession, and was sentenced under 
section 9 (c) of the Opium Act; 

Held, that as the possession of the accused was not 
contrary to tho terms of his license, be was not 
guilby of any offence under'the Opium* Act. P En- 
PEROR v. LALLI, 41 P. R. 1917 CR; 18 On. D. J. 977 

593 
— — Ss. 9 (C) . 994. 


Oydh Rent Act (XXII Of 1:886), s. 

08, cI. 4 27 

S. 1277—'respasscr-9'l'hokadar in posses- 
sion after ejectment, position of. 

Section 127 of the Oudh Rent Act applies to the 

case of a thekadar who, aéter his ejeotfnent in the 

manner provided by law, continues to cultivate a, 
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portion of the land Wei prised in his theka which he 
cultivated by virtue of Kis title under the same, for 
his resumption of possession after the ejectment con- 
stitutes a re-on&wy as a trespasser. O DAWAN SINGH 
v BISHESHAR SINGH, 4 O. L.J 448 4I 
Oudh Sub-settlement Act (XXVI of 

1866), r. II 937 

Paper Currency Act (Ii of I91O), s. 

6 —Promissory note contravening section, whether 
cam form basis of suit -Suit om original cause of 
action, maintainability of —Acknowledgment, evidence 
of —Pluint, amendment of. 

Where a promissory note offends against section 
26 of the Paper Currency Act, no suit can be 
maintained on the note itself. 

But » suit Will lie on the original cause of action 
and the note may be admitted in evidence as an 
&cknowlédgment A plaintiff should, for this pur- 
pose, be permitted to amend his plaint. WI NACHIMU- 
THU OHETTY v. ANDIAPPA Pinal, (1917) M. W. N. 778: 
6 L. W. 680 706 
Partnership -Promissory note executed by 

firm — Death. of one bariner—Fresh note passed by 

surviving partners—Liability of estate of deceased 
partner—Suit against representatives of deceased 
partner, maintainability of. 

On 15th February 1909, plaintiff advanced Rs. 50,000 
Yor a period of three years to the firm of Desai and 
Co., consisting of three brothers, who passed in 
favour of the plaintiff a deposit ‘receipt for the 
amount. ‘The amount became due and payable on 
15th Februayy 1912, and the firm of Desai and Co. 
passed a fresh deposit receipt to the plaintiff for 
the amount, repayable after ono Year. The first 
deposit receipt was returned by the plaintiff to tho 
firm. Before the loan was repaid one of the Utbthers 
died leaving two sons, the defendants in the suit. 
On 27th April 1914, the surviving partners of tho firm 
passed a fresh demand promissory noto to the plaint- 
iff. On 21st December 1914, plaintiff. filed a suit 
against the firm to recover the amount of tho pro- 
missory note of the 27th April 1914. The suit was 
referred to asbitration, and an agreement was arrived 
at between the plaintiff and the surviving partners 
of the firm under which tif plaintiff accepted a bond 
providing for the repayment of the loan by instal- 
ments without prejudice to his right, if any, against 
the estate of the deceased partner, The plaintiff then 
sued the defendants in respect of the deposit receipt 
dated the 15th February 1912 and the debt in respect 


- of which the receipt was passed: 


Held, (1) that there was only one cause of action 
and that the suit of 1914 being against the firm in 
the firm’s name, it must be taken to be against all the 
partnérs and” that, therefore, no separate suit lay 
against the representatives of the deceased partner; 

(2) that the suit against the firm having resulted 
in a compromise and the right as against the ostate 
not being expressly reserved, no right subsisted in 
the plaifitiff to bring asuit, against the defendants; 

(3) that having regard to the provisions of sec#on 
43 of the Contract Act the suit against the representa- 
tives of the deceased partner was not maintainable; 

(4) that the plaintiff having surrendered the earlier 
note for cancellationgand accepted in lieu thereof a 
receipt or note from the surviving partners, the 
claim or right against the estate of the deccased 
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partner was extinguished or released by the doctrine 
of noratio. B  MARKANDRAI KALYANRAI v. VIREND- 
RARAI CHANDRA, 19 Bom. L R 827 * 815 
Partnership suit, character of —Paygrent into 

Court,ec]fect of —Surety-bond, executed jn partnership 

suit, nature of - Rateable distribution. 

A partnership suit isa suit of a peculiar character 
and the parties to suchea suit do not stand to each 
other precisely in the same relation as parties to suits 
generally. Hach of the parties to sugh a suit is really 
in turn plaintiff and defendant and in both ¢apacities 
comes before the Court for the adjudication of his 
rights relating to the other partners, which the Court 
endeavours to determine by its decree. 

Money paid into Court by reason ofa prohibitory 
order does not become the property of the creditor at 
whose instance the prohibitory order was issued witn- 
out a further order directing payment to him. 

A surety-bond executed in a partnership suit should 
be considered to eaure for the benefit of all those who 
may eventually get a decree. 

L. brought a partnership suit against P. and added Z, 
another partner as a formal defendant. K. asked the 
Court to decree to him any sum that might be found 
due to him. Eventually L. was given a decree 
against P. for Rs. 2,801-10.3 and K. one for Rs. 488. 
One L. N. had executed a surety-bond reciting that 
if a decree was given in the case he would pay the 
sum of Rs. 1,000 into Court. L. having 
realised the whole sum of Rs. 1,000 from L. N. 
plaintiff, the widow of K., sued for hor share: 

Held, that inasmuch as K. would have been entitled 
to a proportionate share of the sum of Rs. 1,000 had it 
been paid into Court the plaintiff was, as K.'s repre- 
sentative, entitled to compensation for the action of 
L. in appropriating the whole sum to himself. P 
AMBA v. Bary Nata, 167 P. W. R. 1917 436 
Penal Code (Act XLV of 1860), s. 75 

—Hnhanced. punishment-—Previous conviction sub- 

sequent to commission of offence charged, effect of. 

An accused renders himself liable to enhanced 
punishment under section 75 of the Penal Code only 
if there was a previous conviction against him before 
he committed the offence with which he” stands 
charged. But where the previous conviction was 
subsequent to the commission of the offence charged, 
section 75 of the Penal Code has no application. L B 
Po So v. Eupsror,9 L. B. R. 77; 19 Cr. L. J, 47 

1007 
— — S. 75, Chs. XII, XVII—Sind Frontier 

Regulation, 1892—Offence punishable under Ch. XIL 

or XVII— District Magistrate, conviction by, on find- 

ing of Council of Elders—Council, whether Court— 

Enhanced punishment, liability to, ow second convic- 

tion under same Chapters. ' 

A Council of Elders under the Sind Frontier 
Regulation, 1892, is a Court within the meaning of 
section 75, Indian ! ena] Code. 

A District Magistrate who convicts an accused on 
a finding by a Council of Elders under section 8 (2) 
of the Regulation is a Court in British India, as the 
fanction he performs is judicial and not ministerial. 

A person convicted by a District Magistrate of an 
offence punishable under Chapter XII or XVIL of 
the Indian Penal Code on a trial held under the 
provisions c. the Sind Frontier Regulation, 1892, is 
liable toe hanced punishment under soction 75, 
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Indian Penal Code, on conviction of a second. offence 
under either of the above Chapters by any Court in 
Baitish India. S Mazar v, EMPEROR, 11 S. L. R. 
46; 18 On. L. J. 909 I4I 
. ^7 e- SS. I07, IOS, IIG, IGI —Bribery, 
abetmenteof —'Instigates', meaning of —Offer of bribe 

to Wblie servant to lay e trap—Offence. 

Per Curiam — The offer of a bribe to a public sor- 
vant to lay a trapfor him afd expose his dishonesty 
and bring him to justice constitutes the offence of 
abetment of bribery under sections 109 and 161 of the 
Penal Uode. d 

Per Sadasiva Aiyar and Spencer, JJ.—' Phe word 
‘instigates’ in section 107 of the Penal Code does 
not merely.mean the placing of temptation to do 
a forbidden thing, but the actively stimulating a 
person to do it, 

Per Sadasiva Aiyar, J —The Legislature contemplat- 
ed that unless a person not merely does acts amount- 
ing to the laying of traps and the putting of temp- 
tations in the way of another, but also communicates 
his intention by words, gestures or conduct expressly 
directed to the person who is intended by him to be 
influenced to do the forbidden thing, he cannot be 
heid to abet the latter. The laudableness of his 
motives might be a ground for not prosecuting the 
giver of the bribe or for the Court inflicting & 
lenient punishment, but it is not a ground for 
holding that he is not guilty of tho offence. of 
abetment. 

Per Phillips, J— Under sections 109 and 161 of the 
Penal Code itis immaterial whether the giver ‘of 
a bribe intended that the purpose for which thé 
bribe was given should be oarried out or nob., The 
abetment is complete if he intended that the offence 
of bribery should be committed by the public ser- 
vant, and the fact that the bribe was intended to 
entrap the officer can only be considered in miti- 
gation of sentence. : 

Per Spencer, J.—The motive or reward mentioned 
in section 161 is the consideration for showing 
favour, which is not necessarily identical with the 
motive or intention of the giver of the illegal grati- 
fication, 

Sections 109 and 161 of the Penal Code do not 
require asan ingredient of the offence that there 
should be any particular criminal intention in the 
mind of the giver or receiver of the bribe. There- 
fore, à superior official who sets a trap to catch a 
corrupt subordinate would be technically guilty of 
abetment of bribory. MI LaxsHMINARAYANA AIYAR, 
In ve, 22 M. L. T. 873; 6 L. W. 077; (1917) M. W.N. 
831; 19 Or. L, J. 29 989 
—— — ss. 109, 116 989 
-——- SS. 147, 325 —Conviction under both 

sections—Appeal—Judge disbelieving whole of evi- 

dence, whether can convict under one section. 

Accused were convicted by a Magistrate under 
sections 147 and 825 of the P. nal Code. On appeal 
the Sessions Judge, disbelieving the whole of the 
prosecution evidence, set aside the conviction under 
section 147 but confirmed the conviction undor 
section 326: 

Held, that on the view taken by the Sessions 
Judge of the evidence the conviction under section 
826 was illegal. A SuHEOBANS SINGA v. EMPEROR, 
19 OR. Tagg. 37 is 
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— — S, 148 —Riot — Unlawful assembly —Oharge, 
omission. to state common, object in, effect of. 

A conviction under sectifjn.149 of the Penal Code is 
not invalidated by reason of the charge containing 
no specific allegation of any common object, if from 
the evidence ib can be clearly est&blished what the 
common object was, 

1f two common objeots are alleged and one is 
clearly proved upon the evidence, then the fact that 
the other common object has not been proved will not 
exonerate the accused from liability, Pat Hanix- 
DER SINGH v. EMPEROR, 2 P. L, J.. 541; 18 Cr. I, J, 

I43 

— — IGI 989 

— —— [74—Failure to appear before Commis. 

sioner to give evidence and produce ^rivileged 
dooument—Offence 


mem Ss 998 
— S. 182—False report, : ; 
The accused said to an officer, “I find there has 


been a theft, I suspect the persons named and I 
want an enquiry to be made”: 

Held, (1) that the statement did not ameunt to 
a charge, but that if ib was false, it amounted to a 
false report within the meaning of section 182 of 
the Penal Code; 

(2) that in dealing with the case under section 
182 the Court must be satisfied beyond doubt that 
the acoused had no reasonable ground at all for 
believing that an attempt had been made upon his 
property and that the whole story was an invention. 
A MATHURA PRASAD v. EMPEROR, 16 A.L, 3. TH; 
18 Cr. L J. 1017- 39 A. 715 - TGI 
S. 188—Praclamation andettachment issu- 

ed, against absconding member uf joint Hindu family 

—Attachment of family land — Other member culti- 

vc ing lund—Conviction, whether proper—Criminal 

Procedure Uode (Act Y of 1898), 5. 87—Attachment, 

whether proper. | M 

Where a proclamation and attachment wéro issued 
against an absconder under section 87, Criminal Pro- 
cedure Code, attaching some undivided land of the 
joint family to which the absconder belonged, but 
one of the other members of the family cultivated 
the lands in spite of the order and as prosecuted 
and convicted under secgion 188, Indian Penal Code: 

Heid, that both the conviction under section 188, 
Indian Penal Code, andthe attachment under section e 





. 87, Criminal Procedure Code, were bad and liable to 


p set asido. Pat Brei BIHARI v. Exrzron, 2 P, 
k W. 179; 18 Og. L. J 1037 781 
——. S. [92—Fuabricating false evidence— Docu- 

ment, antedating of, whether offence. f 

Accused was a clerk whose duty was to register 
sales of cattle at a market. Two persons bought 
some cattle in the market om Margh 2tst, 
but omitted to obtain receipts for them, and on ' 
leaving the market they were asked by æ Bub. 
Inspector of Police to produce receipts fof the cattle, 
On March 27th they produced the receipts which 
bore date the 21st o! March bit were in fact pre. ' 
ared by the accused othe 27th: < ] 

Held, that the acoused was nob guity of the 
offence of fabricating false evidence inasmuch as the 
receipts, so far from causing the Sub-Inspéctor to 
entertain an erroneous opinion touching a point 
material £o the result of the énquiry ehe was making, 
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A Bape Prasan v, ExrPEgOR, 15 A. L. J. 819; 19 . 


Or. L, J. 2; 40 A. 36 * 914 

— =: S. 193—Criminal Procedure Code (Act V 

' of 1898), s. 860 -Perjury ~ Statements not irreconcil- 
able—Deposition not read over to witness in presence 
of accused, effect, of. 

Where the statements relied upon in a prosecution 
for perjury are not absolutely irreconcilable and 
there is no evidence that they were read over to the 
witness in the presence.of the accused or his Pleader, 
as róquired by section 360 of the Criminal Procedure 
Códe, a conviction under section 193 of the Penal 
Code is bad. Pat Bansi PASDEY v. Emperor, (1917 
Par. 239; 2 P. L W. 176; 18 OR. L. J. 1039 783 
—— Sı 197 —Certificate —False statement made 

in application under Lund Registration Act, whether 
^ certificate. 

Accusedemade an application under the Land Regis- 
tration*Act to get lis name recorded in place of à 
woman whom he falsely stated to be dead: 

Held, that he could mob be prosecuted under 
sectio 197 of the Penal Code, for his statement 
in his application regarding the death of the woman 
was not a certificate within the meaning of 
section 197, Pat Bangisuen GIB v. EMPEROR, 8 P. L. 
W. 201; 18 CR. L. J. 978 594 


= — SS. 211, 182—False charge, requisites of 

—Absence of definite accusation —Suspicion, expres- 
. sion of, effect of — Criminal proceedings, meaning of 

— Statement to Police Officer during investigation. 

To constitute an offence under section 182 of the 
Penal, Code, ittis. unly necessary that the informa- 
tion. given by an accused to a public servant should 
be faise to his knowledge, whereas to constitute an 
offence under -section 211 of the Code it is necessary 
that the accused should institute or cause to be 
institused some criminal proceedings against another 
person or should falsely’ charge’ him with having 
committed an offence. 

‘the expression of a suspicion that a person may 
have committed an offence does not amount to the 
institution of a criminal charge against him, where 
the Police are: only left to act upon the suspicion 
and follow up-the clue, as they might or might not 
think ht, 

* Under section 211 of the Code there must be a 
definite accusation before a person. can be said to 
have either charged or instituted criminal proceed- 
ings against another. $ 
- By 'eruninal proceedings! in section 211 of the 
Code is meant criminal proceedings intended to be 
taken in Vourt 

Where, in an original complaint presented to a 

. Police Qtlicer,ethere is no definite accusation 
&gainsó s person it cannot, in order to bring the 
ease under section: 211 of the Uode, be supplemented 
by a ‘supplementary statement containing specific 
averments made'to a Sub-Inspector iu the course of 
an investigation. MALLALA OBAH, In ve, (19t7) 
M. W. N. 870; 19 OB. L. J. 38 


— — S: 21 1—“Fajse change,” what is—Inten- 
. tion, : : 
' & false charge must be made with the intention 
to set the law ip motion against the person charged 
end must be made to an officer 6rto a Court who 
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has powerto investigate and send it for trial. A 
MATHURA PRASAD v. EMPEROR, 15 A. L. J. 767; 18 Cn. 
L. J. 10,7; 39 A. 715 761 
Ch. XII “141 
S. 289 - Negligent conduct with rewegt to | 
dog—Doy biting human beings—Offence. e 

To allow liberty to aferocious animal is % itself 
likely to cause danger to human beings. But in the 
case of an ordinary démestic animal, e.g., & dog, 
there is no presumption that it is likely to bite 
human beings. : 

Therefore, in order to obtain a conviction” under 
section 289 of the Ponal Code against the, owner of 
a dog, it must be proved that that particular dog 
had a tendency or character of bitiug human beings. 
A Lacami NARAIN v. EMPEROR, 19 Cg, L. J. 1 913 
— — ss. 299, 300, 319, 320—Hwt, 

grievous hurt and culpable homicide not amounting 

to murder, difference between — Death caused by injury 
not intended or likely to cause death—Offence. 

In a sudden quarrel with the deceased, the 
accused seized him by the testicles and squeezed them 
with considerable force and for a considerable 
time. The former, who was ina very unsound 
bodily condition, did not recover from the shock 
of the pain and died soon after. The medical 
evidence showed that the injury inflicted by the 
accused upon the deceased would not in normal 
conditions have endangered his life: 

Heid, that the accused was guilty of causing 
simple hurt. 

Per Beaman, J.—There is no case in which 
death is caused and is the result under normal 
conditions of the injury intended to be inflicted 
which can possibly be a case of grievous hurt. 

Phrases such as “hurt which endangers life” in 
section 320 of the Penal Code and “injury which 
is likely to cause death" in section 299 must be 
applied with reference to normal conditions, and 
any hurt which endangers human life must also 
be likely to cause death, 

Where, however, death is causedas the result 
of an injury which is not intended to cause death 
and was nob in normal conditions likely to cause 
death, the offence can neither be grievous hurt 
nor culpable homicide not amounting to murder. 
It must then be a case of simple hurt. 

Per Shah, J—Great care and caution are necessary 
in determining with reference to the evidence in 
each case, where death has resulted from an 
injury, whether there is any real difference between 
the injury indicated by the expression “ injury which 
is likely to cause death” within the meaning of 
section 299 of the Penal Code and that indicated 
by the expression “hurt which endangers life" 
within the meaning of section 340. B Bar JIBA v. 
Experor, 9 Bom. L. B, 823; 18 CR, L. J. 1010 754 
- S: 3O04 A Husband, right of, to absolute 

enjoyment of wife's person—Causing death by sexual 

"intercourse with child wife— Offence. 

Under no system of law prevalent in Indis has a 
husband an absolute right to enjoy the person of his 
wife without regard to the question of her personal 
safety. 

Accused had sexual intercourse with his child 
wife above the age of 12 years but who had not yet 
attained puberty and thereby caused her death; 
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. „Held, that he was guilty of an offence of causing 
death by a rash or negligent act, ispunhable under 
glictipn 304 A of the Penal Code. S Suanu v. EMPEROR, 
18 Cs. L. J. 1003 731 
——* ss. 319, 320—Hurt, grievous hurt and 

eulpgble*homicide not amounting to murder, differ- 
ence between—Death cawed by injury not intend- 


ed or likely to cause death— Offence 754 
—— s.323 603, 917 
—— $.325 i 997 


— .— SS.: 332, 323—Public servant, assault 
upon Discharge of duty, meaning of —Constable act- 
ing under order which has ceased to have force. 

. The words "in the discharge of his duty as such 

public servant” in section 832 of the Penal Code 

meanin thedischarge of & duty imposed by law 
on such publie servant in the particular case. 

A constable, purporting to.act under an order of 
the District Magistrate which had ceased to have 
force asked the accused to give up their lathis. 
The uccused refused to do this and assaulted the 
constable: 

' Held, that the accused could not be convicted 
under section 342 of the Penal Code, inasmuch as 
the constable was not acting in the dicharge of his 
duty as a public servent. MADHO v. EMPEROR, 15 
A. L. J. 818; 19 Cr. L. J. 5; 40 A. 28 917 
S. 370— "Slave," meaning of —Pulayan of 

North Malabar, sale of — Offence. ! 
_ Slavery within the meaning of section 370 of 
the Penal Code includes not only the most ex- 
‘treme degree of subjection wherein the master has 
absolute and unlimited power over the life, fortune 
and liberty of the slave, but also such a condition 
of subjection as is inconsistent with the idea of the 
person so treated being free as to his property, ser- 
vices or conduct in any substantial respect. . 

Where a Pulayan of North Malabar, aged 25, was 
with his own consent sold by a Mappilla to another 
under a document called a jenmam deed "giving" 
Pulayan Vellan with “his heirs” and stating that “for 
this sum of Rs. 10 you should get work done for 
you by the said Vellan and his offspring that may 
come into being as your jenmam and act as you 
please”, and the evidence showed that among this 
class of people the belief was that a Pulayan could 
not serve any one except his master without the 
latter’s consent and thata Pulayan could be sold, 
though only with his own consent, to a new master: 

Held per Ayling and Napier, JJ.—(Abdur Rahim, J., 
dissenting) that the transaction amounted to disposing 
of a person asa slave within the meaning of section 
870 of the Penal Code. : 

Per Abdur Rahim, J.—In order to come within the 
scope of section 370. of the Penal Code the control 
sought to be established over the liberty of the 
person purported to be dealt with as a slave must 
be of an absolute character. A large class of domestic 
servants in this country adhere to the same master 
throughout their lives and their offspring also conti- 
nue as domestic servants in the same family. It 
would be an outrage on one's common sense to 
suppose that domestic servants of this class occupy 
the position.of slaves Nothing .more was intended 
by the document in this case than to transfer the 
supposed rights of the. transferor to the personal 
gervicesi,of the Pulayan. MI Koror Mamman, v. 
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Emperor, 93 M. L. J. 430 22 M. L. T. 262; 6 L. W. 
600; 1917) M. W. N. 494019 Oz. L J. 17 . 977 
| — — SS. 376, BY 1 —Attempt to commit rape 
—Boy of 12 years, whether can be guilty of cffence. 
A person physically incapable*of committing the 
offence of rape, e. g., & boy of twelve years, can yet be 








held guilty of an attempt to commit it. L B EMPEROR 
v. NGA ‘tun Kara, 1% CR. L, J. 948 175 
. Ch. XVII I4T 

s. 379 598 


SS. 381. 390—Robbery and theft— 
Violence used for escape, whether converts theft > 
into robbery . 





— ss. 390, 38l—Robbery and theft— 
Violence used for escape, whether converts theft into 
robbery. 

The essence of the offence of robbery is that the 
offender, for the end of committing theft or of 
carrying away or attempting to carry away property 
obtained by theft. commits one or the other of the 
wrongful acts mentioned in section 390 of the Penal 
Code. a A 
Where a thief after abandoning the stolen pro- 
perty uses violence against his pursuers in order 
to avoid capture, the theft is not thereby converted 
into robbery. L B Nac Po THET v. EMPEROR, 19 
Oz. L. J. 27 . . 987 
SS. 399, 402—Dacoity, making prepaga- 

tion to commit Assembling for purpose of commit- ^ 

ting dacoity. 1 

Some membersof a gang of robbers agreed to 
meet at a certain rendezvous taking with them what 
arms they had.and in pursuance of¢hat agreement 
K. and L. arrived unarmed together with others at 
that rendezvous, where they were arrested: i 

Held, (1) that there was clear and distinct evi- 
dence against K. and L. of preparation for the com- 
mission of dacoity; . 

(2) that even if they cotild not be convicted under 
section 399 of the Penal Code, the offence under 
section 402 of the Code was proved against them. A 
EMPEROR v. KHUSHI HAM, 19 UR. L. J. 43 1003 
— — s. 402 1003 
—  —— ss. 409, 379-— Police Act (V of 1861), 

s. 29— Breach of trust-g Theft—Head constable discos; 

ing contents of first information to stranger—Offence. 

Accused, the senior officer in charge of a Polices 
Station, permitted a constable to take out a first in- 
formation report from a shelf and to dictate it toa 
stranger: ] 

Held, (1) that the acused was not guilty of an 
offence either under section 4{9 or section 379 of 
the Penal Uode, inasmuch as (a) the document was 
not used by the accused within the meaning of 
section 4:9 or moved out of the possession of any 
person within the meaning of section 375, and (b) 
there was no finding of dishonest intention; 

(2) that the accused was guilty of an dffence under 
section 29 of the Police Act. Pat DHANPAT SINGH 
v. EMPEROR, (1917) Par. 297; 2*P. L. W. 188; 18 Cn. 

gL. J. 982 : qs 598 

— s. 41! . 977 

] SS. 420, 51 I«-Cheating—' And, thereby,’ 

' meaning of Attempt to cheat and induce delivery 

of property. . 

In section 420, of the Penbl Code the’ words ‘and 
thereby’ after the words “whoever cheats” do mof 


4 
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imply that some further act of delivery is necessary 


after the offence of cheaging is completed, but are 
designéd to introduce a description of a particular 
Sort of cheating, that is, when the effect of cheating 
is to induce thé delivery of the property or the 
making alteration or destruction of a valuable 
security. . 

Where some overt acts are committed by the 
accused, which but for an interruption independent 
of the will of the accused would have led to the 
completion of the offence under section 420 of the 
Penal Code including the delivery of property, the 
offence falls under sections 420 and 611 of the Penal 
Code, $ SANWALDAS v. EMPEROR, 18 Cr. L. J. 990 


606 
S. 420 — Cheating — Burden of proof. 

In a caso under section 420 of the Penal Code it 
is for the. prosecution to show that the accused 
deceived the complainant by making a false and 
dishonest representation, and not for the accused to 
prove that he did not act dishonestly. KnAtRATI 
v. Emperor, 15 A. L. J. 807; 19 Cr. L.J. 45. 1005 
SS. 421, 424 — Provincial Insolvency 

Act (IHI of 1907); s. 48— Permission granted to Official 

Récéiver to prosecute insolvent, whether sanction — 

Report of Official Receiver, value of— Offence falling 

under Penal Code and Insolvency Act, prosecution 

for. 

It is open to a District Court to grant permission 
to the Official Receiver to prosecute an insolvent for 
an offence under sections 421 and 424 of the Indian 
Penal Oode upon the strength of the Receiver’s 
report, which i$ sufficient material for that purpose 
though ib may not be evidence on which a conviction 
can be legally based. 

Such permission does not amount to a sanction 
under section 195 or toan order under section 476 of 
the Criminal Procedure Code, Secu BALIAH v. 
N. Ramasasran, 6 L, W. 282; 18 Og. L. 3.992 608 

: S. 424 608 
—— S. 44l —Criminal — trespass—Entry by 
, accused, whether necessary—Building on another's 

land through ggents— Offence. 

In order to constitute criminal trespass it is' not 
necessary that the entry en the land should be 
personally effected by the accused. It might well 
*bo an entry by an agent of his under his orders 

A person who gets people to build on land belong. 
ing to another, even if he doos not personally set 
foot on that land, is guilty of criminal trespass 
within the meaning of section 441 of the Penal 
Code. A Guisi v. EMPEROR, 15 A. L. 793; 19 Or. 
L. J. 46; 39 A. 722 1006 
es a —Criminal trespass—Egecution— 

Decree-holder attaching property of judgment-debtor 

in third person’ house—Offemce, 

A dectec-holder took out process for execution of 
thè deorse ahd atttiched certain cdttle belonging to 
ihe judgment-debtor, iù the house of a third 
person: . 

Held, that the*decree-holder*was not 








guilty of any & 


offence, BnuikAM SINGH v, EMPEROR, 15 A. L, J. 
808; 19 Cn. L. 1. 46 . 1006 
a Sa 467—Poigery 729" 


—— — 5. 498- Enticing away married woman— 
Marriage, proof $f-— Bvidence of complainant und his 
wife, whether sufficient, 


INDIAN CASES. 
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The applicant was convicted of an offence under 
Section 498, Penal Code. The only evidence ef 
marriage consisted of the testimony of the *com- 
plainant and his wife, which was not, howevey, sub- 
jected to coss examination by the accused: : uj 

Held, that the evidence was sufficient to establish 
the relationship of husband and wife to warrant a 
conviction undor section 498. M Syep MUNIR v, 
EMPEROR, 18 On L. J. 1016; 14 N. L. R. 28 760 
S. 499—Defamation— Privilege—Slander- 

ous written statement, whether privileged, ° 

The whole criminal law of libel in India is con- 
tained in the Indian Penal Code and defamatory 
statements are punishable unless they fall under 
one ormore of the exceptions to section 499 of the 
Code. 

A written statement filed by a respondent in 
maintenance proceedings is not privileged. LB 
SuBRAMONIA IYER v. THIRUMUDI MUDALIAR, 18 Cr. L. 


J. 1019 763 
S 511 175, 606 
Plaint, amendment of, whether allowable in 
revision 893 
Police Act (V of I861), s. I7- Order 
appointing special constables, whether order made in 
criminal proceeding Revision, muintainability oj — 

Criminal Procedure Vode (Act V of 1448 -, s. 455. 

An order under section 17 of Act V of 1861 
appointing certain persons as special constables 
is of an executive nature and not an order made in a 
criminal proceeding, and cannot be made the subject 
of revision under section 435 of the Code of Criminal 
Procedure. O PARMESHAR Dar v. Emperor, 20 0, 
C. 229; 18 On. L. J. 900 32 
s. 29 598 
Possession, suit for, by purchaser in execution of 

mortgage-decree—Tenancy rights under mortgagor 

decision of—Court, duty of. 

A purchaser in execution of a mortgage decree 
sued for khas possession of the property purchased 
by him. The snit was decreed but the Court 
declined to give a decision as to the tenancy rights 
setup by some of the defendants as a bar to the 
plaintiff's claim to obtain khas possession: 

Held, that the Court was wrong in declining to 
decide the question of tenancy rights set up by the 
defendants, C ISHAN CHANDRA BANEKkJGE v HRISHT- 








KESH Biswas 550 
— s suit for—Proof of title, nature of— Adverse 
possession 103 


Precedents, value of. 

Every judgment must be read as applicable to the 
particular facts proved in the case wud each case is 
an authority only for what it actually decides. N 
BacMan v FIRM OF JAMNADAS POTDAR 65 
Pre~emption— Muhammadan Law — Right, 

Whether can be acquired by agreement of parties 

— Property, size of, consideration of—Talabe, per- 

formance of, time of 32 

Bale of actionable claim described as sale of 
immoveable  property—Estoppel, plea of, whether 
maintainable by pre-emptor. 

A false statement by a vendor that he is trans. 
ferring immoveable property, while in reality all that 
he is alienating isa right to recover possession of 
property to which he has a claim, does not give rise 
to aright of pre-emption. 


Vol, XLII]. 


Pre-emption- concld. 


The doctrine of estoppel has no application in 
such cases. Ras BAHADUR v JAGRUP PANDE, 20 
O. C. 249; + O. L. J. 540 
——e Wajib-ul-arz, construction of- Presumption, 

mon-rebuital of. 

Whe% a wajib-ul-arz merely recorded that every 
co-sharer had a right to sel] his share, and did rot 
state that the sale could be elfected in favour of any 
person, whether he was aco-sharer in the village or a 
stranger: * 

Heid, that the above entry was inconclusive to 
rebut the presumption raised by law as to the 
existence of a right of pre-emption. OQ KANDHAI v. 
JHABBA, 4 O -L. J. 452 
— — suit—Wajib-ul-arz, entry in, construction of. 

In a pre-emption suit the defendants pleaded a 
custom excluding the right of pre-emption in the 
village in which the property im suit lay, and for 
that purpose relied on an entry in the wajib-ul-avz 
which said, “har ek hissedar mundarjae khewat ko 
apne apne hisse ke vehn wa bai ka ikhtiar hai:” 

Held, that the entry set out the general law of 
the land and that on a tiue construction of this docu- 
ment ib did not afford any evidence of'à custom 
excluding pre-emption. QO Jaswant SINGH v. Raga 
SINGH, £0 0. C. 2:6; 4 O. L. J 562 21 
Presumption—<Accouwnt book, credit entry in, 

value of—Proof. 

It is not the necessary or ordinary effect of a 
credit entry in an account book in favour of a 
person that the sum so entered is thereby transferred 
to him; all that it implies is that he is entitled to 
the amount from the personin whose account the 
entry occurs. How the former became so entitled 
has to be proved aliunde, the ordinary presumption 
being that such amount had been paidin by the 
person to whom it is credited. IVI SABJAN SAHIB v. 
ABDUL ÁZEEZ SAHIB 

of authority. for grantiny patta sankalp-~ 

Under-proprietary rights, intention to grant, whether 

can be interferred—Oudh Snb-settlement Act (XXVI 

of 1846", v. 1^. 

A patta sankalp was followed by possession of the 
grantee for over two generations: 

Held, (1) that in the absence of other reliable evi- 
dence a lawful authority forthe grant could be 
presumed: : 

(2) that from the reservation of nothing except 
barbasti or the rent specified therein, and the evi- 
dence. pointing to the grantee having populated the 
land, cut the jungle and founded a purwa, the inten- 
tion to grant under-proprietary rights in considera- 
tion thereof could in the circumstances be inferred 
within the meaning ofrule 1! ofthe Oudh Sub. 
Settlement Act, XXVI of 1866. O SHEOAMNBAR 
Tewari v. KaNrz FizzaAH BIBI, 20 O. C. £85 -937 
+—-— — Of death—Presumption that deceased 

left no heirs, whether permissible 241 
Khorposhdar, whether entitled to sub-soil 

rights—Burden of groof—Zemindar, whether can 

admit sub-soil rights—Chota Nagpur Incumbered 

Estates Act (VI of 1816). 

A khorposhdar, that is, a maintenance holder in an 
estate, is prima facie not entitled to sub-soil rights, 
and a person claiming rights inthe sub-soil undera 
patta from akhorposhdar must prove that the khorposh- 
dar was entitled to the snb-soil of the estate, 
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A zemindar whose estite is under tho Chota 
Nagpur Incumbered Estates Act is not competent 
to execute a document admitting the right of a 
khorposhdar to the sub-soil of his xhorposh lands, 
Pat Sarra CHARAN BRIMANI v. Dina Natu GORAIN, 
(1917) Par. 237 ; 

Principal and agent—<dgent, duty of, to 
vender accounts—Domand for payment of money 
retained by agent—Refusal, effect of —Interest, lia- 
bility to pay—Fraud, retention of money due by 
agent, whether amounts to—Secretary of fund, whe- 
ther trustee. 

It is the first duty of an agent to be constantly: 
ready to render his accounts when they are 
demanded. If no demand is made on him he 
simply retains the money which he ought to pay 
over, but which he has not been required to pay. 
If, however, on demand he denies his liability and 
rofuses to pay, he is liable to pay interest on the 
sum from the date of the demand, A 

Anagent by retaining the money due from him 
cannot be held to have committed a fraud, 

A Secretary ofa fund is only an agent and nota 
trustee, even where he recovers monies from 
subscribers and is himself one of the Directors of 
the fund. IM GANESA SETHURAN v. Ramdswany 
SERVAI, 83 M. L. J. 408; 6 L. W. 520; (1918) M. W. N. 
1 219 


Probate and Administration . Act 
(V of 1881), s. 98, scope of—Suit against 
administrator, maintainability of. bi . 
Section 98 of the Probate and Administration Act 

isnot a bar toa person claiming an interest in the 

estate taking legal measures to enforce his claim 
when that claim is denied. U B Ma Torv Ma 

Crit, 8 U B. R. 1917, 28 68 

Procedure, rulès of, object and scope of. 
Procedure is but the machinery of the law, and it 

departs frem its proper office when in place of 

facilitating legal rights it is permitted to obstruct 
them, and thus made to govern wherg it ought to 

snbserve. OQ Sant Lat v. RAMRSHWAR DAYAT, 4 O. 

L. J. 620 3 


Proceeding’, fraudulent or collusive, value of— 
Possession, suit for—Title, fictitious, value of~Be- 
namdar, whether can sue for possession—Party, addi. 
tion of, as plaintiff, grounds for. 

A proceeding in a Court of law, which is collusive 
and fraudulent, cannot be treated as a judicial 
proceeding but may be passed by as availing nothing 
to the party who sets it up, 

The plaintiff brought a suit for recovery of posses- 
sion of land from the defendants on a declaration of 
his title by virtue of an Suction-purdchase ata sale 
in execution of a decree against his sisters It wag 
found that the suit against the sister was based on an 
imaginary claim and that the deovee and the sale 
thereunder were collusive gnd fraudulent; * 

@eld, that the plaintiff could not maintain the suit 
even though the decision in the suit might be 
operative against the true owner, as Courts of Justice 
should not be permitted to be utilised ior the purpose 
of creating fictitious titles. a » 

An application made off behalf of the sister to be 
added as a plaintiff was refused by the High Court, 
on the ground that if the application were granted 
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the allegations in the plaint would require to be 
completely recast and also on the ground that the 
period of limitatiqn for a suit by the real owner had 
not run ont, SURENDRA Natu GHOSE v. KALI 
GoPAL Mozoompar, 26 C. L. J. 333; 22 0. W. Nai 


Provident fund, rules of—Policy—Bonus 
payable to nominee—Nominee, selection of-— Testa. 
mentary disposition of bonus—Priarity of claims— 
Right to bonus. 

Under the rules of a Provident Fond, whose 
object was to provide for the family of the deceased 
members out of itsfunds, every member obtained 
a polioy by which the society undertook to pay a 
bonus to his latest nominee, The nomination, how- 
ever, could be superseded by a fresh nomination, in 
which cafe the member was to surrender the last 
nomination list to the society and the new nomina- 
tion was tobe sanctioned by them. L., one of the 
members, nominated the Ist defendant under the 
rules." Subsequently she made a Will bequeathing 
the bonus to the plaintiff. In a claim by the 
plaintiff for the bonus: 

Held, (1) that under the rules of the Fund, the 
latter contracted to pay the bonus only to the 
nominee and that, as between the estate of the 
nominator and the nominee, the latter was entitled 
to it; 

(2) that the Will of I. did not operate as a 
nomination of the plaintiff and that lst deferdant 
was entitled tg the bonus. 

Obiter.—The nomination amounted to an assignment 
of the bonus and was intended to operate as such. 

It may be that, ifthe nominee is not a party 
directly or indirectly to the contract between the 
member and the Fund, the only person who can 
enforce the contract is the legal personal represents. 
tive of the deceased member, but, on recovering the 
money, the representative must hold it for the 
benefit of the person who, as against the estate of 
the deceased member, is entitled to it. WI FLORINA 
MARTIRS t. PéNTO, 33 M. L J. 476 677 
Provincial Insolvency Act (III of 

1907), S. 16, subesection 2 710 
ss. 16, 18, 22 —Receiver, whether ‘Court’ 

— Person setting wp title as owner against insolvent's 

property, whether can bring regular suit. 

Under the Provincial Insolvency Act a Receiver is 
not himself a Court, but merely an officer of the 

our. 

à Section 22 of the Provincial Insolvency Act does 

not deprive a person, who sets up a title as owner 

against the insolvent, of his ordinary remedy by. way 
of suit'in the Property taken away from him under 

section 16 of the Act. * 

The mere granting of one form of remedy cannot 
be regarded as taking away another. N Basopi v. 
MaxANAND Ray, 18, N. L. R. 210 799 
— —'s, 18 799 

—— SS: 20, 47—Sile by Oficial Receivers of 
insolvent’s property—Possession with third person— 

District Judge, pow8r of, to order delivery of posses. 

sion—Official Receiver, position of. 

The powers given to an Official Receiver under 
section 20 of the Provitcial Josolvency Act are 
exercised by him standing inthe shoes of the ingol- 








vent in the interests of the creditors, He does not, . 
7 7 . 
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in any way, act aga Court, and section 47 of the Act, 
therefore, has no application tothe acts done ey 
him. 

An Official Receiver sold some property belonging 
to the insdlvent. The purchaser was obstructed in 
taking possession of the property by a third® person 
who claimed to be in possession of the property 
under anindependenttifle. On an application for 
delivery of possession by the purchaser, the Insol. 
vency Judge, after a summary inquiry, directed pos. 
session to be delivered to him: te 

Held, that the Judge had no jurisdiction to pass 
such an order, WI GUNTAPALLI NARASIMHAYYA v, 
MALAPATI VEERARAGHAVULT, 6 L, W. 694; (1917; Al, 
W. N. 857 525 
——— S. 22 799 
S. 22—' Person aggrieved’, meaning of— 

Property ordered to be sold—Claimant, whether per- 

son aggrieved, 

A person aggrieved within the meaning of section 
22 of the Provincial Insolvency Act is & person 
who has suffered a legal grievance, a person against 
whom a decision has been pronounced which has 
wrongfully deprived him of something or wrong- 
fally refused him something which he had a right 
to demand, or wrongfully affected his title to 
something. 

A person whose claim to property proclaimed for 
sale as belonging to the insolvent is rejected by the 
Official Receiver is a “person aggrieved” within the 
meaning of section 22 of the Provincial Insolvency 
Act, Ml ALAGAPPA ORETTIAR v. NAGARATNA MupALIAR, 
(817) M. W. N. 677; 6 L. W. 445; 22 M, b. T. 871; 
38 M. L. J. 612 789 
S. 36-—Procedure— Application to anml 

deed of transfer by insolvent. 

An application by a Receiver to annul a deed of 
transfer made by an insolvent, under section 86 of 
the Provincial Insolvency Act, should ‘be in the form 
of a written statement, similar to œ plaint in an 
ordinary suit, setting forth the grounds on which the 
transfor is challenged, and the transferee should 
putina written reply, and then the proceedings 
should continue very muchas in a suit. ‘he matter 
should not be disposed of in a summary manner, 
A OnvuNNoo LALU, LACHMAN Sonar, 15 A, L. J. 279; 
39 A. 391 841 
———— S. 36—Sale, setting aside of—~Procedure— 

Transferee, right of—Notice, necessity of. 

Before setting aside a sale-deed executed by an 
insolvent as invalid under section 36 of the Pro- 
vincial Insolvency Act, the transferee must be given 
full notice not only that the transfer in his favour 
is being challenged, but also of the grounds upon 
which it is challenged. 

A proceeding to set aside a transfer by an insol- 
vent ought to be taken in the name of the Receiver 
and no such proceeding should be commenced until 
after the appointment of the Receiver. A KAULESHAR 
Ram v. BHAWAN PRASAD 845 
—— S. 608 
SS. 43, 46—Order refusing to take action 

against insolvent— Appeal, whether lies. 

A creditor spplied to an Insolveney Court under 
section 43 of the Insolvency Act accusing the in- 
solvent of certain malpractices and asking for an 
enquiry and his punishment, The Conrt after g 
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certain amount of enquiry dismissed the application. 
On appeal the District Judge reversed the order of 
tlfe Insolvency Court: . 


Held, that no appeal jay to the Distriot Judge and 
"that his order must be set aside. P Duna Since 
v. ATTÉR Sines, 95 P. L.eR. 1917; 152 P. W. R. 
1917 . 287 
— — S. 46 287 
ia S. 47. 


Section 47 of the Provincial Insolvency Act merely 
lays down the procedure to be followed by an Insol- 
vency Judge with regard to proceedings under the 
Act, and does not authorise him to decide by -a 
summary próceeding questions of title with respect 
to property which is claimed by third persons. MI 
GUNTAPALLI  NARASIMHAYYA v. MALAPATI YVEERA- 
“BAGHAYULU, 6 L. W. 694; (1917) M. W. N. 857 525 


Provincial Small Causes Courts 
Act (IX of 1887), s. 16 839 

—— — SS. 17, 25 —Ex parte decree, setting aside 
of—Requirements of s. 1%, non-compliance with, 
effect of +-Revision— High Court, power of. 

The requirements of section 17 of the Provincial 
Small Causes Courts ActJare mandatory. Therefore, 
an order getting aside an ex parte decroe made by a 
Small Cause Court Judge, ina case in which the 
requirements of section 17 have not been fully 
complied with by the defendant, is liable to be 
cancelled by the High Court in the exercise of its 
revisiona] jurisdiction. 





An ew purte decree was passed by a Small Cause 
Court. Th’ defendant applied to set aside the decree 
and dled a security.bond to cover the amount due 
under the decree. By this document immoveable 
property was offered as security, but ib was not 
registered: 

Held, that the defendant had failed to comply 
with the provisions of section 17 of the Provincial 
Small Cause Courts Act and the Court was not, 
therefore, competent to set aside the ex parte decree. 
C TaRAPADA GHOSE v. JAGAT MOHINI Dasi, 26 C. L. J. 
816 


——— S: 25 ^ 751,862 

——— S. 25—High Court, powers of, scope of— 
Finding opposed to evidence—Revision, interference 
in. 

The powers conferred upon the High Court by 
section 26 of the Small Cause Courts Act, although 
discretionary, are of the widest description. 

Where, therefore, in a suit for recovery of money 
due on a balance of account a Small Cause Court 
arrived at a finding entirely opposed to the evidence 
on the record: 

Held, thatasthere had been a miscarriage of justice, 
the decision of the Small Cause Court was liable 
to be set aside in revision, P IsHar Das v. ALI 
Bossa, 165 P. W. E 1917 19 


— Sch. ll, Arts. 15, 24—Specific per- 

formance of award, suit to enforce, whether cognisable 

.by Small Cause Court —— Award, part of, whether can 
be specifically -enforced. 

A suitto enforce an award is in essence a suit 
for specific performance of a contract, and is not, 
therefore, cognisable by a Court of Small Causes. 
pem * 
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Provincial Small Causes Courts 

Act—coneld, 2 

Articles 15 and 24 of the Second Schedule to 
the Provincial Small Cause Courts Act should be read 
together. ? 

A plaintiff who has not carried out what he was 
directed to perform under an award cannot sue to 
enforce that part of the award which is favourable 
tohim. C Kunso BEHARI BARDHAN v, Gosro BEHARI 
Barvuan, 22 C. W. N 66 590 
Sch. Il, Art. 24 590 
Art. 38—VJurisdiction of Small 

Cause Courts—Suit to recoverannuity by widow, 

whether suit for maintenance. 

Plaintiff sued her deceased husband's brother to 
recover the amount of an annuity, alleging that 
under the Will of his father the 'defendant took 
certain property subject to an annual charge in 
favour of the plaintiff: 

Held, that the suit was one relating to maintenance 
within the meaning of Article 38, Schedule’ JI, to 
the Provincial Small Causes Courts Act and was 
not, therefore, cognizable by s, Court of Small Causes. 
A MuniE-UD-DIN y. SAMIR-UN-NISSA BIBI, 15 A. L. J. 
857 . 903 
Punjab Alienation of Land Act (KIH 

of 1900), ss. 6, 7, S—Mortgage under s.6— 

Second mortgagee, whether can redeem—Punjob 

Redemption of Mortgages Act (II of 1918), s. 6 

— Applicability of Act to morigages under Alienation 

of Land Act. . 

F, and R., members of an agricultural tribe, made 
a usufructuary mortgage under section 6 of the 
Alienation of Land Act of certain land in favour of 
one K., a non-agriculturist. Subsequently they made 
a mortgage of the sume property in favour of S. and 
N., members of an agricultural tribe.. This mortgage 
contained a stipulation for possession in favour of 
the mortgagees and diso expressly conferred on them 
a power of redeeming the first mortgage: , F 

Held, (1) that the Redemption of Mortgages 
(Punjab) Act had no application to the case ; 

(2) that there was nothing to prevent the mort- 
gagors from validly conveying to the second mort. 

gees the right of redgmption which they them- 
selves enjoyed in respect of the first mortgage as 
against the first mortgagee; 

48) that even in the absence of such an express 
conveyance, as both parties were members of an 
agiicultural tribe and therefore exempt from the 
restrictions of the Alienation of Land Act, thesecond 
mortgagees were entitled in accordance with the 
ordinary lew of mortgage to redeem the prior incum- 
brance on their property in the manner appropriate 
to such incumbrance provided by section 7, of the 
Act. P SARUPA v, KONDAN La, 7 P, R. 1917, 
Rsv;2P. W.R 1917, Rev. 383 
Punjab Courts Act (ill of 19145, s. 

34—Subordinate Judge, whether superior to Munsif 

—Ex parte decree passed by Subordinate Judge— 

Munsif, whether can set &side decree. * 

Subordinate Judge of the 2nd class can exercise 
greater powers than a Munsifeof the 2nd class, but 
he exercises no power of control over the Munsif and 
his Court is not superior to that of the Munsif. 

An ez parte decree was pesed inea suit by a 
Subordinate Judge of the 2nd class. An application 
to seb aside the decree was filed in. his Court bui 





` 
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he went on leave before déciding it, and it was then 
transferred by the Senior*Subordinate J udge, acting 
ander section 34 of the Punjab Courts Act, toa 
Munsif, -2nd class. The latier set aside the decree: 


Held, that the Munsif had jurisdiction to set aside 
the decree. Sars Lar v. PARAS RAN, 86 P. L. B. 
1917; 84 P. W. R. 1917 242 


S. 41 (S)— Appeal, second — Custom versus 

Personal Law-—Certificate, necessity of. 

In a suit for possession the District Judge found 
that in matters of alienation of ancestral property 
the parties were governed by custom and not by 
Hindu Law, and a decree was given accordingly, The 
defendants preferred a second appealto the Chief 





Court urging that the parties were governed by Hindu , 


Law and not by custom: 

Held, that since the District Judge had not granted 
a certificate under section 41 (3) of the Punjab 
Courts Act, the appellants were precluded from 
urging as a ground of appeal in the Chief Court 
that the parties were governed by their personal law 
and not by custom. P "Turns: RAM v. AMAR Eur 


4i P.W R.1917. 
= S. 44 221 


Punjab Excise Act (I of 1914), s. 6I 
—Anzsthesine, whether preparation of cocatne— 
Government Notification No. 1205, dated 10th 
September 1915, Excise Department. 

The words “having a like physiological effect 
to that of cocaine" in Notification No 1206, dated 
10th September 1915, issued under section 3, clause 
(13) (e) of the Excise Act, 1861, mean that a pro- 
hibited drug must have all the physiological effects 
produced by cocaine, and not merely one or some 
of them. À 

Anæsthesine, which resembles cocaine only in its 
property of producing localinsensibility ofthe sen- 
sory nerves but is otherwise in no way akin to 
cocaine, being merely a coal tar product, is not in- 
claded in the notification as a prohibited drug 
and, therefore, its possession and sale constitute no 
offence under the Excise Ast, 1861. P Brsuax Dass 
v. EMPEROR, 32 P. W. R. 1917 On; I8 On. L. J. 934 
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Punjab Laws Act (IV of 1872), s. 5— 

Rule of decision in cases where custom is seb up— 

Custom, proof of —Alluvion and diluvion—Right of 
occupancy tenant in submerged land. 


Plaintiffsned for possession of certain land, alleging 
that he was occupancy tenant of the land 
which had begu submerged by river action and that 
it had on re-appearance been taken possession of 
by the defendant. Defendant set up the plea 
that by £ special custom an occupancy tenant lost 
his occupancy right in land which became submerged. 
The Firgt Court held that.thecustom had been proved 
and dismissed the suit. Og appeal the District J udge 
reversed the decree, holding that no special cussbm 
could be proved ingsmuch as thc question was 
governed by the Punjab Tenancy Act. The defend. 
ant preferred a second appeal: 

Held, (1) éhat the primary rule for decision in 
puch matters was custom and thet the custom set up 
jn the case ought to have heen adjudicated upon; 
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(2) that the alleged custom being plainly 


inequitable, very strict proof of its existence should 
be required before it is acted upon. P KISHAN Sinan 
v. NUR Din, 156 P. W. R. 1917 I93 


Punjab Redemption of Mortghges- . 

Act (II of 1913), s. I. | . 

The proviso io section! of tho Redemption of 
Mortgages (Punjab) Acifexcludes from the operation 
of that Act mortgeges made under section 6 of the 
Alienation of Land Act, P! BARUPA & KUNDAN DAL, 
7 P. R. 1917 Rey; 2P. W. R. 1917 Rev. *.383 


Punjab Tenancy Act (XVI of. 1887), 
. S. S9 —Jurisdictior. of Civil and Revenue Courts. 

Obiter dictum.—Section 89 of the Punjab Tenuncy 
Act lays down that atenant having & right of occn- 
pancy and who pays rent in kind shall be liablo to be 
ejected from his tenancy on the ground, inter alia, 
that he has without sufficient cause failed to cultivate 
the land in the mannerand to the extent customary 
in the locality in which the land is situate A suit 
instituted by a landlord against a tenant under this 
section would fall within section 77, sub-rection 3 A 
clause (2 , of the Act and as such would be triable 
by a Revenue Court. P Raw SINGH v. Ropa, 99 P. 
L. R. 1917: 90 P W. R, 1917 279 
S. 53 (6), scope of. 


The whole trend of the Punjab Tenancy Actis to 
legislate between landlord and tenant and all thas 
sub-section 6 of section 58 of the Act means 1s that 
on the landlord purchasing occupancy rights under 
the provisions of that section, the rights of the occu- 
pancy tenant or anyone who would have a right 
under section 69 to succeed him after his death are 
finally extingnished. The sub-section is not meant to 
cover the special case where the landlord is not the 
proprietor and to legislate between mortgagor and 
mortgagee. Kuaupa DAD Kuan v. GIRDHARI RAM, 
168 P. W R. 1917 468 
————- S. 59—Occupancy holding, joint ~Death of 

one tenant without heirs—Landlord, right of. 

A joint tenancy in the case of an occupancy hold- 
ing implies that condition of undivided enjoyment 
of an occupancy tenancy, which, under Punjab 
Tenancy Law, operates to prevent a landlord from 
claiming ppssession of a share in such a tenancy on 
the death of one of the undivided tenants, and must 
be distinguished from the joint estate of Hinda Law 
which regulates the rights of joint owners and their 
heirs inter se. 


As regards the landlord, the joint tenants of a 
holding, even thongh it was nob held by a common 
ancestor, must be régardod as a single tenant, and 
as long os any of them or the descendants of thom 
survive, the landlord cannot claim the share of any 
tenant whose line has died out, 


Where two persons boug.t an occupancy holding 
jointly in equal shares, and cultivated ic partly in 
common and partly separately, there being no actual 
partition of their shares: 


Held, that the tenancy was joint, so that on the 
death without heirs of one of the tenants, his share 
would devolve on the other tenant or hig heirs, and 
not on the landlord P CHANDA SINGH v. JIWAN 
SINGH, 6 P. R. 1917 Rev; 6 P, W. B. 1917 kev. 87 
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- S. 77 (3) Landlord am tenant—Occu- 
© qgoncy holding-—Failureto cultivate properly—Dam- 
ages, suit for—Juriadiction of Civil and Revenue 

e Churts. . 

 Plaintifis alleged that defendants, who were occu- 
pancy tenants under them ‘ind paid rent im kind, hed 
without sufficient cause fajled to cultivate part of the 
Jand comprised in their tenancy, and they sued to 
recover damages which were assessed’ acoording fo 
the amount of the produce rent which the plaintiffs 
would have received from the defendants if the land 
in question had been cultivated by the latter: 

Held, that the suit, being one for damages pure 
and simple, did not fall within any of the clauses of 
sub-section .3) of section 77 of the Punjab Tenancy 
Act and was not, therefore, excluded from the 
cognisance of a Civil Court. P RAM SINGA v. Rona, 
99 P L. R 1917; 90 P W. R. 1917 27 
Receiver, right of, extent of, to collect assets of 

estate Liabilities to estate prior to appointment of 

Receiver, whether constitute assets ~Rent—Payment 

to proprietor, effect of. 

All liabilities to an estate prior to the date of the 
appointment of & Receiver constitute assets, but the 
Receiver is entitled to collect only those assets 
of the, estate that become due to the estate after 
the date of his appointment. Rent due to the estate 
prior to the appointment of a ! eceiver is not part 
of the estate in the hands of the Receiver and, there- 
fore, a payment to the proprietor'on' account of 
auch liability.is a sufficient discharge of the debt. 
Pat GANPATI SINGH v Sacur OJRAIN, (1917) Jàs 
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Registration ; "m. 713 
Registration Act (XVI of 1908), ss. 

] 7, 49—Transfer of Property Act IV of 1682) s, 

107 —Constructiun of document—Lease— Receipt for 

advance of rent containing terms of lease, whether 

agreement to lease —3 specific performauce—Damages 

— Unregistered agreement, admissibility of. 

If a document, which purports to be a receipt for 
money paid as advance for rent, contains the terms 
of the lease and a sufficient 
demised premises to he capable of identification it 
ig an agreement to grant a lease, and if unregis- 
terod, is inadmissible in evidence in a suit for 
specific performance of the agreement or for damages. 
for breach of the covenants contained therein. 

, In such a case the unregistered agreement being in- 
admissible, any other evidence of the agreement to 
lease cannot be tendered under section 91 of the 
Bvidence Act. "C 

_ An unregistered document, was.in the following 
terms: “Received advance from S. or order Es. 100 
for giving 1-3/4 lease of land of R after the expiry of 
the present lease, rent at Ra. 8/8 a month.” In asuié 
for specific performance of the agreement: 

Heid, that the document was an agreement to 
grani a” lease, and, being unregistered, was inadmis- 
sible inevidence ina snit for specific; performance 
thereof or in a claim for damages arising oué of the 
contract. SrREERAMULU NAIDU v! BAMABSWAMI 
MUDATLAR, 33 M. L. J. 596 | : 

I7 (1) (D) —Surrender, whether re- 
quires registration. 


— — S 
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Phere is no rule. of. ‘law requiring ae registered - 
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instrument for the exifhotion of a widow'a rights, 
though if there is an instrument in writing, it must 
be registered. IV. SavranAESHMISNARAYANA v. JAGAN- 
waDHAM, 6 L. W. 765; ( 917) M. W. N. 864; 22 M. L. 
T. 498; 34 M. L. J. 229 939 
— ss. 17 (1), (d), 49 —Lease, agreement 
for, non-registration of, effect of—Oral evidence, ad- 
mussibility of—Construction of document. 

In a suit for rent of certain holdings the plaintiff 
relied on a Baraspatti bearing an endorsement by 
the defendant, the highest bidder at an auction, that 
he agreed to take a lease for 5 years on an annual 
rent of Rs, 826 and also an endorsement by the 
plaintiff that the sale was confirmed: 

Held, that the document was inadmissible in 
evidence for want of registration, as „it contained 
an agreement accepting a lease for 5 years andan 
acceptance of the agreement by the defendant. 

Where a proposal to take a lease is in writing and 
is accepted in writing, it becomes a legse or at 
least an agreement fora lease andif for a period 
of more than one year is cofapulsorily registrable. 

There is no authority for the proposition that 
because the parties intended to execute formal 
instruments, therefore, in the absence of such 
instruments they are entitled to rely upon an sane 
registered instrument in itself operative by way of, 
a lease. 

No oral evidence can be given to prove the terms 
ofalease contained inan inadmissible document. 

N RAJARAMJI v GANESH e. j 
— S. 172) (VD -Award, whether com. 

pulsorily registrable 116 
———— Sa 17 (2) (VD —Award, whether requires 

registration. 

Section +7 (2) (vi) of the Registration Act exempts 
awards from compalsory registration. Pat Sassin 
Lat Bras KISHORE Nara v: Parsan KOER, (1917) Par 
241; 2 P. L. W 56 6i 

. - — S. I7 (2) (VI)- Compromise filed in 

Court and acted upon judicially, whether requires 

registration—Government Tenants (Punjab) Act (TIT 

of 1893), s. 8—Transfer of tenancy right without 
consent of Financial “Commissioner, validity of. 

Plaintiff obtained a grant of landin the Chenal? 
Canal Colony as an occupancy tenant. Defendant was 
in possession of part of the land under him. Plaintiff 
served the defendant with notice of ejectment and 
the latter brought 2 suibto contest the notice. Whilst 
that suit was pending, an agreement was executed by 
the plaintiff and a compromise embodying its terms 
was filed in Court. By this compromise plaintiff 

ye a certain area of land to the, defendant and 
agreed that he would never dispossess him therefrom. 
The parties’ statements were recorded in Court and 
in accordance with them a decree for caticellation of 
the notice of ejectment was passed: 

Held, (1) (semble) that section 8 of the Government 
Tenants (Punjab) Act did not apply ta the agreements 
e (2) that even if the section applied, the agreement 
was binding on the partips even though it was 
entered iuto without the sanction of the Financial 
Commissioner referred to in the section; 

(3) that the comprogise, 4n so fay as ib was sub- 
mitted to and wag acted upon judicially by the Court, 
was in itself a step of judicial procedure not requir 
ing registration, and that any order pronounced in ac» 
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cordance-with it constituted rbs judicata binding upon 
` the partics "who:gave their. consent to it. P GANDA 

SINGH v. BUTA Smènn, 88.P. R. 1917; 175 P. W R. 
1917 380 

AL——— S. 17 (2) (vi) —Compromise - Razinama 

relating to property mot..im \dispute, whether re- 
- + quires registration. > . 

If in passing’a decree a Court'takes- into considera- 
iion the whole of'a razinamah, and not merely in so 
far as it affects the property in suit, e. 9, in order to 

- determine whether the razimamah as a whole is 
beneficial to a minor party; the whole razinamah 
must be taken to have been submitted to and acted 
judicially upon by the Court, and becomes part and 
parcel of the decree, and is admissible in evidence 
without registration. 

, Per Bakewell, J.- If the terms of a compromise 
are recognised by a decree as binding npon the 
parties, the latter are bound by virtue of the’ decree 
and it isjmmaterial -that the decree itself does not 
profess to-carry out all those-terms except for the 
purposes of execution. WI ARIYAPUTIIRA GOUNDEN 
v. ETriYA GOUNDAN (1917) M. W. N. 751, 6 L. W 633; 
33 M. L. J. 615 223 
—, S, 4&7 — Priority — Registration of deed sub- 

sequent to that of another deed, effet of 

' A mortgage-deed executed prier to a deed of sale, 

ub registered after the registration of the latter 
within the time limited by the  egistration Act, has 
priority over the deed of sale, C AMID ALI v. ABDUL 
Mra MQZUMDAR e 616 
—.S: 49 629 
— S. 49 —Evidence — Agreement for permanent 
- 1 demise of land, unregistered, admissibility of | Specific 

performance — Decree, whether affects land — Ezecution, 

; Although an unregistered agreement for the per- 
. manent demise of a land cannot be used in evidenco 
for the purpose of affecting the land, it is not 
jnadmissible in evidence for any parpose whatsoever. 

It can be looked at for adjusting the personal liabi- 
Hities of the parties in a suit for its specific perform- 
ance. i 

A decree for specific performance of .an agreo- 
ment foralease.doesnob affect the land It isan 
erdinary decree of the Court of Equity, which accord. 
ing, to the ordinary rule acts in personam and the 
execution of tho decree. is not by affecting the 
land bat by suitable process against the defendant 

. if he is in contempt with reference to the decrée of 
the Court. C HaniwavH BANERJEE v. PRAMTHANATH 

CHOWDHURY ` 
— S. 50—Registered and. unregistered docu-- 
, ment, priority Retween—Notice— Burden of proof. 

. Whenever a registered deed,is set up to sustain a 
title in conflict with the title based upon an unregis- 
tered deed, the Courts are bound to give preference 
to the registered decd under section 60 of the 
Registratiog Act. : 

The benefit of section 50 oé the Registration Act, 
however, cannot be taken by any person who takes® 
with notice of a. prior title under an unregistered 
document. But inthe absence of a clear proof of 
notice, the holder of a registered instrument cannot 
be deprived ofgthe advantage which registration 
would otherwise give him. ks : 














"Tbe anns lies on the person claiming under an un- pa C Amzsp ALI SIKDAR v. NAIMUDDIN 
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registered document to establish the facts mecessary 


. 
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to exclude the operation of section 50 of the Regis- . 

tration Act N FAKIRA AND BANJI v. JASWANTmiI* 

DAOLATRAM MARWADI 393 
~—— S60 . . TIS 

Remedy, one form of,; provision of, whethay ev- 
- cludes another. 





Where a Statute itself enacts a substantive right, 
obligation or duty and as it were in the same breath 
provides a special and exclusive remedy, that remedy 
becomes the only one available for the purpose 
Basopr v. MAHANAND Ray. 13 N. L. R. 210 - 79 
Res judicata. See Civin Procepurr Cons, 

1»03, s. 11 . . 
as regards construction of Will, 





Tn a previous rnit filed in the hief Court of Lower 
Burma at Rangoon by the Official Assignee of the 
estate of 3 , one of the two eons, for the construction of 
the Will in which the two sons and others were defend- 
ants, a consent decree was made by which it was 
declared that the Official Assignee was only entitled 
to a moiety or half share of the rents and profits of the 
said property during the life of the said G. without 
prejudice to the rights of any person in remainder 
claiming a: anpointee under his “ill or as his heirs 
executors and administrators: 


Held, that the consent decree did not operate as 
res judicata upon the question of the sons’ rights 
under the Will of their father C BALTHAZAR, G C. v. 
SAMUEL BanTH:zAR,2 (WON, 982 285 

— , doctrine of, applicability of 540 


Hindu Taw - Widow, right of, barred— 
` Reversioner, position- of. 

A decision against a widow, who does not establish 
her right to recover the estate of her deceased hus- 
band within twelve years of the death of the latter, 
does not operate as res judicata as against the rever- 
sioners wh» do not acqnire a title to possession until 
ihe death of the widow. 

One €^. died in 1878, leaving behind him his widow 
R. and a daugh er K R sned tke defendant in 1856 


. to recover posses ion of the estate of her deceased 


husband, but her suit was dismissed as barred by 
limitation She died in 1908. After her death K. 
-brought a suit to recover possession of the estate of 
her father: : 

Held, that the decision in R’s suit did not operate 
as res judicata in K.'s suit, inasmuch as the latter did 
not acquire her right io recover possession of the 
estate until after R’- death. MI RAMACHA pra REDDIU 
v. KAKUTURA AUDEMMA, 37 M. L. J. 627 228 
— — Plaint in previous suit, construction of. 

For the purpose of determining whether a claim 
is res judicala, the plaint in the previous suib musb 
be construed in the same way that the Court that 
decided that suit construed it. L B CnuxisTENRON v. 
CommotTro 
- — —Rent payable in respect of a holding— Rent 

“in kind. 

V here in a suit for rent of a holding for a certain 
period, the question what is the amount ef rent 
annually payable ir put iv issue and is finally decid-zd, 
the decision operates n» »es gudicuta in a &ubse- 
quent suit for rent of the same holding for a different 
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| —- — High Court, power of, to interfere in 7351 





— High Court, power of interference of, while 
© ether remedy open. 
here there is no complicated question of 
faci or law and the applicant is o'garly entitled 
to cbtait possession under Order XXI, rule 95, 
of te Oivil Procedure* Code, the High ourt 
will exorcise its power,of revision. in his favor, 
notwithstanding the fact that there is another 
remedy open to the applicant. A BUDDHU MISIR v. 
BHApIRATHI “KUAR 936 

— —Plaint, amendment of, whether allowable 
In a snit for damages for-breach of contract the 

plaintiff cannot be allowed in revision to amend his 

plaint by suing for damages ona proper basis L B 

TEMA SOWDAGAR v BBRAHIM ABDULLA laNo0 893 

—, Criminal. cee CRIMIKAL -PROCEDURE 

« Cope 1898 s 433, 
RiwaJj-i-am, entries in, value of 358 
Rule of proportion, applicability of — Goods 

of different owners accidentally mixed, effect uf. 

Where a mixing of goods of different owners has 
taken place by accident or other cause for hich none 

' of the owners is responsible, the only equitable solu- 

, tion is to apply the rule of proportion. 

. Therefore, where the plaintiffs were entitled to 
16,900 bags out of 17,039 bags that arrived bearing 
their marks: 

Held, that in the distribution of the 16,049 sound, 
774 cus and torn and 27: burst bags bearing bhose 
marks they were entitled to: or bound to receive 
the quantities of such bags obtained by multiplying 
those figures by the proportion 6,900 over 17, 423, 
that is to say, the amount of sound bags to which 
they were entitled was 15,862; tho amount of cub 
and torn bags 763 and the amount of burst bags 

' they could equitably be made to take was 275. 
S BoMBAY Company, LD. v. KARACHI Port TRUST, 
11 S. 1.. R. 29 ` 659 

: Shade right —Trees growing on plaintiffs land 

sold im ewecution of decree — Plaintij, whether entitled 

to shade right. - : 

Where trees standing on land belonging to a judg- 
ment-debtor are sold in execution of the decree, the 
right, title and interest of the owner pass to tho pur- 
chaser of the trees and tho jüdgment debtor is not 
entitled to any shade mght in respect of the trees. 

. IN. GANGARAM v. YASHODABAI, !3 N. L. R. 168 261 
. Sind Frontier Regulation, ben 


Sind Incumbered Estates Act ox 
of 1896), ss. 15, 16, 31, 32, 33 Award 
by Manager under ss. 16 and 16, finality of —Appeal 
—Revision—t'ommissioner in Sind, power of, to 
vary award—Munager, jurisdiction of, to award n- 

' terest in contravention of rules framed under Act. 
An award passed by the Manager under sections 
“16 and 16 of the Sind Incumbered Estates -cb 
` is a final determination and can ouly be varied by 
the Commissioner in Sind on appeal under section 

81 or in revision under section 42 of the Act. The 

' liquidation scheme bears the same relation to the 
award that an order of execution. -does toa decree, 
and consequently cannot vary the award. 

The jurisdiction of the Manager under sections 

15 and.16 of the: mind Incumbered Estates Act: to 

- determine- the amounts of: debts and iabilities is a 
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special jurisdiction created by- Statute, Such 
jurisdiction does not arise unless the terms of the 
Statute are complied with. 

The Manager has no jurisdicfion to do that which 
the rules framed'under section 38 of the Act forbid 
him to do. Consequently the Manager cannot 
award future interest subsequent to the order of 
management ander rule +, such interest being solely 
in the discretivn of the Commissioner under rulo 12. 
S TEJUMAL v. COLDECTOR OF LARKANA, Li S. L. R. 
49 


—— — SS. 3l, 32, 3 6 
Specific Relief Act Pa. of. 1877), S. . 9— 
Hes judicata—Suit for possession decreed—Sutt, 

. subsequent, for damages— Dis possession, question of, 

whether res judicata — Revision. * 

Plaintiffs obtained a decree for possession of cer- 
tain [and under section 9 of the Specifico Relief Act. 
They then brought a suit in the Small : Cause Court 
for damages for dispossession. That Couf framed 
a composite issue and recorded a single’ fnding to 
the effect that the evidence produced by the plaint- 
iffs was false and that the issue was decided 
against them: 

Held, that the case had not been properly tried; 
inasmuch as the finding of dispossession in the suit 
under section M of the Specitic Relief ‘Act was res 
judicata between the parties and should have been 
recognised as such. A BoDLU Buonsa v. “MOHAN 
SINGA, 18 A. L. J. 739; 3) A. 717 : 862 
S. 9—“Suii,” meaning of — Appeal — Decree 

— Euecution, order made in, whetlfer appealgble. 

The term "suit"in sectidn 9 of the Specific Relief 
Act iacludes an execution proceeding on the basis 
of a decree. Therefore,no appeal lies against an : 
order made in execution of a decree-under section 9 of 
the Specific Relief Act © Kana: Lan v. JATINDRA 
Nath CHANDRA, 26 C: L. J. 325 ; 

— S. l4 —8pecific performance, suit for - Qon- 
tract to sell share of joint family property by onè 
member. 

The defendant, a memberofa joint family, contract- 
ed to sell a share o! tke family property to the 
plaintiff and -the latter accepted the coutracs on the 
fa.th of his. assurance that he was competent to 
transfer the property held by himself and hisco® , 
sharers In a suit for specific performance of the 
contract by the purchaser: 

Hrid, that though the defendant was nob inm a 
position t^ bind his co-sharers, still as his own share 
waslarge enough forthe purposes of the completion of 





_ the contract, specific performance should be decreed 


against him as it would be wrong to hold that the 
defendant could esca; e from his obligation ynder the 
contract merely becausg: he acted jn.excess of his 
authority and was not in a position to bind his co- 
sharers. © ‘Sama OHARAN Koran v. Komep Yast 


S. I9 : . 948 
|—— — SS. 19, 2140) —Oontraet to prepare and 
* file set of jama wasil baki, whether can be specifically 
enjorced —Damages for no&-petformancg of contract; 
claim for ‘Contract running with land. 
A contract by a lessee for the preparation of a seb 
of jama wasil baki and jake mufæil papers and 
filing them with the lessor at the close of evety year 





. cannot be specifically: enforced by a Court as snch 
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a contract falls under sectione21 (b) of the Specific 
Relief Act, 6 . 

Ina suit for specific performance of such a con- 
tract, the plaintiff cannot, on his alternative prayer 
for damages under section 19 of the Specific Relief 
Act, get a decree for damages, unless he gives evi- 
dence of the actual loss suffered by him for non- 
performance of the contract. 

Quære.— Whether such a contract runs with the 
land, or is a purely personal contract, or meant to be 
collateral. C Buacwan Das v. SURENDRA Nd 








SINGH 21 
ss. 21,22 948 
s. 21 (b) 521 
——— S. 42 420 


— 





S. &2— Declaration of proprietary rights, 
suit for—Plaintiff in possession of land as co-sharer 
—Suit, whether maintainable, 

Plaintiff sued for a declaration of his right of 
ownershipin one half of a certain land, Defendant 
claimed jo bo entitled to nine out of the ten shares in 
üispute as the guru of a certain shrine and to half the 
remaining sharo by ordMmary rules of inheritance. 
Plantiff denied that defendant was the guru. It 
appeared that both parties were in possession of the 
land as co-sharers. The lower Appellate Court, 
holding that the defendant had never been validly 
elected guru, passed a decree that plaintiff was entitled 
to possession of half the property until such time 
as the sadh sangat makes a valid election to the 
guruship: 

Held, (1) that énasmuch as the plaintiff was also 
in posséssion ofthe land in suit asa co-sharer, a 
suit for declaration was maintainable; 

\2) that the nine shares out of the land in dispute nob 
being an appanage to the office of guruship but hav- 
ing been assigned toa preceding guru as the result of 
a family arrangement and in consideration of other 
property relinquished by him, the plaintiff was 
entitled to proprietary rights in half the land in suit: 

(3) that although no cross-objections had been filed 
by the plaintiff-respondent, the Court had power to 
modify the decie in his favour so as to declare his 
rights in the property. P BALRAM SINGH v, BALDEO 
SINGH, 168 P. W. R. 1917 ° 443 
— S. 42—Mortyage—Declaration that mort- 

gagee is not tenant, suit for, maintainability of —Re- 

demption, declaration for right of, whether cam be 
granted. 

Section 42 of the Specific Relief Act does not lay 
down that a plaintiff seeking a declaration in respect 
of one matter ia bound to claim every relief that he 
may be entitled to against the defendant in respect of 
other matters. , 

A mortgagor is not ontitled to a declaration of the 
terms on which He may redeem the mortgaged pro- 
perty whens it is open to him'to bring a suit for re- 
demption of that property. . 

A mortgagee got himself recorded by the author- 
ities as malguzay istimrar of the mortgaged land. The 
mortgagor thereupon brought a suit claiming 6 
declaration thatthe defgndant was not a malguzar 
istimrar or any other kind of tenant of the land, and 
a further declaration that the plaintiff was entitled to 
recover possession of the property on payment of a 
certain sum: ° 
cx Held, (1) that the plaintiff was not entitled to a 
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declaration as to kis right of redemption os it was, 
open to him to go further and sue for redemption; 

(2) that the declaration as to the status of the dc-e 
fendant was not barred by the proviso to section 42 of 
the Specific Relief Act, inasmuch as the plainsiff's 
right to claim a declaration that the defentlanb was 
not a tenant did not arise ost of the mortgage. Pat 
Bam Dour Ral v, HAgsAx Das, 2 P. L. W. 223; 8 D. 

473 
S. 42, scope of 


L.J.71 
737 
s. 54, ill. (w) ; ne 
Stamp Act (II of 1899), s. 2 (I5)— 

Instrument of partition—Award or decree Uirectiny 

partition —Court-fee, amount of, payable. 

‘An award or decree directing a partition is an 
instrument of partition within the meaning of section 
2 (15) of the Stamp Act and a party executing the 
decree must pay the proper Court-fee payable on his 
share. 








Tf a defendant, under a decree or award for partition, 
gets & share of the property allotted to him, he 
must, if he wishes to execute the decree, pay his share 
ofthe Court-fee payable on the entire decree. 

Pepa NAGABHUSHANAM v, Pitcnayya, 6 L. W 448 
365 

— ~ — SS. 35,37, r. 1G —Pio-note stamped with 
four quarter-amna, stamps whether properly stamped — 

Stamp of improper description, meaning of. 

Section 37 of the Stamp Act as well as rule 16 of 
the rules of the Governor-General in Council does 
not inelude within the words “a stamp of an improper 
description” a description of stamp appropriate to pur- 
poses altogether ontside the Stamp Act, but is confin- 
od to a stamp which is used for the purpose of denot- 
ing the stamp duty chargeable on an instrument but 
which is improper ina particular case having regard to 
the Act and the rules. 

A demand promissory-note requiring a one-annw 
stamp was stamped with four postal stamps of a 
quarter-anna each. In asuit upon the note: 

Held, (1, that the promissory-note was 196 duly 


. stamped; 


(2) that it was not a case of a stamp of s.aproper 
description within the meaning of the rules under 
section 37 of the Stamp Act and that the Collector had, 
therefore, no power to certify by endorsement that 
the instrument was duly stamped B VENKATRAMAN 
GANAP Hepck v. SHANKARNABAYAN SITARAM BHAT, 
19 Box. L. R 862 9 

S. 62 —Compromise, oral — Petition to Court 
praying for decree—Stamp, description of. 

The parties to a suit came toan oral agreement 
and thereupon presented a petition to the Court 
informing it of the terms of the agreement and 
praying that a decree might be passed in accordance 
therewith: 

Held, that the petition did not require to be 
engrossed upon a general stamp, but only required 
the ordinary Court-fee label. A Ram Saran Lat v. 
EMPEROR, 15 A. L, J. 846; 19 Or. L. J. 48; 40 A. 19 
i 1008 
S. 62 (5), Sch. I. Art. 5 3— Con- 

struction of  document— Receipt —Memorand un —- 

Stamp, whether required. 

Where under the orders of his employer à servant 
received some money from a co-scrvant for the pur. 
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«pose of paying it to the employer's creditor, and wrote 

a -document which he handed over to the co-servant 
by, way of a voucher to show that he had taken the 
mone$ as his employer had directed him: i 


c. Held? that the document was simply a memoran- 
dum and did not amount to a receipt requiring a one- 
anna stamp to be affixed toeit, SHADI Lan v. 
“WMPEROR, 4 O.L. J. 490; 18 Gr L. J. 968 328 


Sch. I, Art. 25 Marupat, stamp duty 
for—Malabar Law. 

. A mdrupat, which is a counterpart of a lease or 

deed executed by a Malabar tenant promising certain 

rent, must be stamped both as a counterpart and as 

` a mortgage. Mi PanakkuNNATH ILLATH GovinDAN 

NAMBUDRI v. OrrATHAYIL Movin, 38 M. L. J. 693 


943 





Subrogation, principle of, what is. 

The true principle of subrogation is, that where 
money due upon a mortgage is paid, it shall operate 
as a discharge ofthe mortgage, or in the nature of 
an assignment of it,as may best servethe purposes 
of justice and the just intention of the parties. It 
makes no difference whetherthe party, on payment 

. of the money, took an assignment of the mortgage, or 
a release, or whether a discharge was made and the 
evidence of the debt cancelled The debt itself may 
be held still to subsist in him who paid the money as 
assignee, so fur as it ought to subsist, in the nature 
of a lien upon the land, and the mortgage may be con- 
sidered in fı rce for his benefit, so faras he onght in 
justice to hold the land under it, as if it had been 
actually assigned to him N NATRURAM v. SHEQLAL, 
18N.L R. 217 g 796 
‘Succession Certificate Act (VII of 

1889), S. 7— Widow, right of —Dobts due to hus- 

band— Security, whether necessary. 

In the absence of any exceptional circumstances, a 
Hindu widow who is entitled toa succession certi- 
fieate to collect the debts due to her deceased hus- 
band ought not to be called upon to find security as 
a condition precedent to getting the certificate A 
NARAIN DEI v. PARMESHWARI, 16A.L.3.8 1 941 
Suit for possession by Malabar stani— Adverse posses- 

sion—Article applicable — Stani, whether derives title 
` from predecessor-in-office— Prescription, acquisition of 

title by—Stanom, nature of estate wm—Alienation by 
stani of absolute right of management of trust proper- 
ties, validity of. 

Though the position of a stani in Malabar is 
analogous to that of a Hindu widow, the stant is 
not bound by the same limitations as a widow is. 
Like the widow, the sten? holds his property for 
life, but, beyond this, the analogy does nob go. In 
ihe case of Stanoms, there is no one corresponding to 
the reversioner. The next in succession is his own 
heir. The fact that in Stanoms, the strict rule of 

1Marumakkatayam succession is not followed is no 
reason for saying that the successor is not the 
heir of the last stani. The important pre-requisite 
in all cases of Stanoms is that the first and other 
Stanoms should all be held by the members of the 
same family. The position of a stani approximates 
more to that of an owner of an impartible estate 
before the Impartible Estates Act than to that of 
a widow, 

An alienation by a stani of the absolute right of 
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management of trust properties vested in him is 
invalid. . 

A suit by a stani for “possession of Stanom pro- 
perties against a person claiming title adversely 
thereto is governed by Article 124 ef the Limitation 
Act and should be brought within 12 years from 
the date when defendant got possession. 

For this purpose the staniis deemed to be the 
heir of his predecessor-in-office and is bound hy 
defendant's acts of adverse enjoyment against the 
holder. The plaintif cannot claim 
exemption from limitation on the ground that the 
suit was brought within 12 years of his succession 
to the Stanom. ; 

Per Wallis, C. J.—Each successive holder of a 
Malabar Stanom is in the same position as an ordi- 
nary heirsucceeding on intestacy. In either case ib 
js the law of the land and not any act of the previous 
holder or owner that confers title on the ‘successor. 
The fact that the law of the land confers limited 
powers of disposition in one case and unlimited 
powers in thé other can make no difference.” In both 
cases for the purposes of the definition of the plaint- 
iff in tho Limitation Aot, which is intended to include 
predecessors-in-title of whom the successcr is the 
representative, the heir must be considered to derive 
his title from and through the purchaser and the 
intermediate holders or owners who have taken by in- 
heritance WI Rasa or PancHaT v. KANNANPRA 
Nain VEETIL, 33 M. L. J. 26; 6 L. W. 195; (1917) M. 
W. N 552: 41 M. 4 22 
Tenure, heritable and transferable— Police jagir 

in Zemindari of Pachefe, nature «f —Ewecution — 

Sale, viw applicable to—Intention of parties- -Sale of 

jagir—sSwit of jagirdar dismissed —BSubsequent jagir- 

dar, whether competent to sue. 

The Police jagivs in the Zemindari of Pachete are 
hereditary, subject to the conditionthat it is compe- 
tent to the representative of Government to dismiss 
the heir of the last jagirdar and to appoint, if neces- 
sary, even an outsider, but till the Collector exercises 
his option the customary rule of inheritance must 
operate Wherethe Collector does not exercise his 
power of appointment and allows the ule of succes- 
sion to take its course, particularly where he actually 
withdraws his right off nomination, the heir of, & 
jagirdur can take only what the jagirdar had. But 
where tle Collector does step in to exercise his 
power of nomination and dismisses a lineal heir, 
the new appointee succeeds not as an heir but so to 
speak by vis major, 

A Police jagir in the Zemindari of Pachete was sold 
in execution of a decree for arrears of rent. The 
heir of the judgment-debtor, the succeeding jagirdar, 
objected to the sale, but his objection ¿vas overruled. 
Subsequently he brought,a suit to seb the safe aside 
but the suit was dismissed as barret by limitation. 
His heir again brought a suit for possession of 
the jagir: 

Held, (i) that the jagirdar who held the jagir at 
tthe time of the sale repuesented the whole jagir, and 
tRat by the sale it passed to the purchasers so that 
nothing was left to which the plaintiff could lay 
claim: : 

(2) that the plaintiff's claim was barred by the 


“doctrine of res judicata hy reason of the dismissal of. 


the objection and stit preferred by his father, 
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When a sale is held the rights of the parties are 


fixed with reference to the state of the law at that 
time, and any subsequ@&nt interpretation will not 


' operate to affect the results of that sale, 


In every sale what matters is what the Court 
intends to sell and what the auction-purchaser 
intends to buy. Pat Janas Lar v. DEBI LaL SINGH, 
8 P. D. W. 145; 2 P. L, J. 775 399 
Tort -Negligence Damagecaused by cattlein custody 

of bailee— Liability of owner—Master and servant, 

SI. made over two buffaloes to N. to tend on pay- 
‘ment of acertain sum. One of these animals was 
vicious and was known to be so both by M. and N. 
Whilst the buffaloes wero in charge of N.’s son, a 
small boy, they gored to death one of plaintiff's 
buffaloes. Plaintiff sued M. and N. for damages: 


Held, that N, alone was liable, inasmuch as at the - 


time that the goring took place he was exercising an 
independent calling as an agister and was, therefore, 
in the position of a bailee and not that of a servant. 

The true test is to ascertain the relation between 
the party charged andthe party actually doing the 
injury. Unless the relation of master and servant 
exists between them, fhe act of the one creates no 
liability in the other. L B Ma Myarne v. Marxe 
Suwe Tue, 9 L. B. R. 54 52 
—— - Negligence—Damages, suit for—Burden of 
. proof—Res ip-a loquitur, applicability of. 

The burden of proof in an action for damages for 
negligence rests primarily upon the plaintiff, who in 
order to maintain the action must show that he was 
injured by an act or omission for which the defend- 
ant is in laweesponsible, except inthe cases where 
law ‘presumes liability from an act or omission 
immediately upon proof of its occurrence. That is 
to say, an exception tothe general rule that the 
burden of proof for the alleged negligence is in the 
first instance on the plaintiff, occurs whenever the 
facts already established are such that the proper 
and natural inference immediately arising trom them 
is that the injury complained of was caused by the 
defendant’s negligence. To these cases the maxim 
"res ipsu loquitur” applies. But in cases where the 
injury is caus@l by the use of tackle or machinery 
for which the defenda-t is responsible, there is no 
immediate inference that tfe defendantis at fault, 
But if the injury is traced directly tosome defect in the 
tackle or machinery, then the defendant must show 
that.the defect was one for which he is not to blame, 

Plaintiff went to take lunch in def: ndants’ iestau- 
rant, and while she 
electric fan suspended over the table at which -he 
was sitting fell down and injured her left hand 
and shoulder. She sued the de:endants for damages, 
alleging that the accident was due to their negli- 
gence. “It was found that, the accident was due 
to some latent d8fect in the suspension rod of the fan, 
which coulel not have been discovered by the exercise 
of ordinary diligence and care : 

Held, (| that the defondants were not required 
to exercise more, than ordénary caution and skill; 


INDIAN. CASES, . 


was taking her lunch the: 


. (2) that there ‘was no negligence on the part d. 


the defendants, inasmych as the accident could not 
have been obviated by the exercise of ordina-y care,’ 
skill and caution on their: part, and thas, therefore, 


they were not ljable indamugos. B3. Cates, B. E p 
MoxaiNI Bros, 19 Bom. L. R. 778 ° . 82 


[1947 


Transfer of Property- Act (IV -of 

1882), S. 6 -Actionable claim -Right to recover 

money from agent on taking accounts, whether transfer- 

able—Transferee, whether can sue in his own name. 

The right to recover money, which might bo 
found due on taking accounts from an agentis nob 
a mere right to sue within the meaning of aection 6, 
of the Tfansfer uf Property Act, but is an actionable 
claim which is capable pf transfer: and the tfansferee 
can maintain a suit in his own name against the agent 
for the recovery of suci? amount as might be found 
due on taking accounts from him : © CHURAMONI 
MONDAL v. RAJENDRA Kumar SINGHA., X 

S. 35 —Person occupying different capaci- 
ties in relation to benefit and burden, whether sub- 
ject to rule of election 

Under section 33 of the Transfer of Property Act a 
person taking no benefit directly under a transaction 
but deriving a benefit under it indirectly need not 
elect, and a person who in his own capacity takes a 
be etit under the transaction may in another dissent 
therefrom O DEPUTY CoMMissIONER OF PARTABGARH 
v. RAM SARUP, 20 O. 0. 2 3 

S. 43, applicability of, to contracts by 
persons disqualified by law from ccntracting —Estop- 
pel by representation, operation of. 

Section 44 of the Transfer of Property Act does 
not embody a doctrine of equity, it merely lays down 
a rule of estoppel by representation. The language 
of the section clearly implies that the transferee is 
ignorant of the facts, and accepts and acts upon the 
erroneous representation and the false profession and 
no transferee who has not been misled thereby can 
claim relief under the section, 

There can be no estoppel bya false statement 
where the truth as to the. matter stated is known to 
both parties, nor can there be an estoppel to defeat 
2 plain provision of the law. 

Per Mitra, A. J C.—Section 43 of the Transfer of 
Property Act applies to the case of a judgment. 
debtor who professes to iransfer property without 
the written permission of the Collector in contraven- 
tion of the provisions of paragraph 11 of Nchedulo III 
of the Civil Procedure Code. N Satu Bar v. BAJAT 
Kuan, 13 N. L. R 180 200 

s. 5 428, 438 

- — S. 52—Lis pendens, doctrine of, ayplicabi. 

lity of—Bona fide belief that litigation has ended, 

effect of—Improvements—Comypensation. 

Where a party claims compensation in respect of 
improvements effected by him on property adjudged 
to the opposite side, he cannot be met with the 
plea of lis pendens if the opposite party has on his 
own side been guilty of laches, 

Though cross-objections are in practical effect a 
cross-appeal, they are not an appeal for the pur- 
poses of the applicability of the doctrine of lis 
pendens. 

M here a party, acting on the bona fide belief 
that the litigation in respect of a certain portion 
of the property originally in dispute is at an end 
and that it is his property, spends money on it, he 
is equitably entitled to compensation in respect of 
the improvements effected by him. P Nikkrv. GUJAR 
Maz, 94 P. W_R. 19 7; 114 P. L. R. 1917 54 
S. 53 -Transfer before attachment, bona 

fide—Creditor, whether can avoid transfer. 

A judgment-creditor cannot avoid m transfer of” 
the -judgment-debtor’s property prior in date to his 
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attachment without its being shown to. have been 
made with an intent to defeat or delay creditors of 
the transferor and thus voidable under section 53 of 
the "Erafisfer of Property Act. M MUTHU, KUMARA 
OHETTIAR v. ALAGAPPA CHETTIAR, 6 L. W. 518 554 
S. 54—Sale—Delivery of possession in an- 

ticipation of agreement, deha. P. Tenancy Act 

(XI of 1898), ss 70, 71— Sale, incomplete, of holding 

: —Ejectment~ Suit, maintainability of. : 

Plaintiff's father agreed to transfer his ordinary 
holding in favour of the defendant for a considera- 
tion of Rs. 50 and the latter paid Rs. 10 as earnest 
money, It was stipulated that the vendor was to 
surrender the:holding to the malguzar, who was to 
lease it out tothe defendant. The latter was put 
in possession of the holding in pursuance of the 
agreement. 

Held, (1) that tho sale was not completed by deli- 
very of possession of the holding under section 54 of 
the Transfer of Property Act, inasmuchas the delivery 
of possession was not made in execution of the agree- 
ment of sale but in anticipation of it; 

(2) that asthe transaction fell short ofa com- 
plete sale, it "was nota transfer in contravention 
of the provisions of section 70 of the O. P. 
Tenanoy Act, and that, therefore, the remedy by an 
&oplieation to the Revenue Officer under section 71 
of the said Act was not open to the plaintiff, and he 
was, consequently, entitled to come to a Civil Court 
and eject the defendant, who had acquired no tirle 
to the holding. M +at:nanp v. ManHogio0. 288 
— S. 55 (4) (D)—Vendor and purchaser— 

Delay in payment of purchase-money due to default 

of vendor—Interest, vendor whether entitled to. 

. In the absence of any express stipulation to the 
contrary the purchaser is considered as in possession 
from the date when he completes his contract 
after the time mentioned for completion and from 
that moment he takes the rents and profits and 
pays interest. J 

; In the absence of an express condition in the 
contract of sale to cover all possible causes of 
delay, the general rule must prevail according to 
which if one of two contracting parties causes the 
other to commit a breach of one of the conditions of 
the contract the party atfault cannot profit by his 
own fault and exact the penalty for the breach. 

If delay in the payment of purchase-money is 
due to the vendor’s own default in showing a good 
title, he will not be entitled to take advantave of 
his own wrongandto claim interest. WE PUuLIYADI 
NAVANNA ELLARAYAN v. NAGENDRA IYEN, 6 L. W. 7 3 











509 
: ss. 58 (b), 68 (a) 349 
« S. 59—Attestation, valid—Proof 294 





ss. 60, 83, 84—Mortgage by persons 
. owning separate shares—Redemption, right of— 

Owner of portion of equity of redemption, whether 
, entitled to redeem, 

The owner of a portion only of the equity of 
redemption is entitled to redeem the entire mortgage 
even against the will of the mortgagee. 

. In the case of a mortgage by several persons 
owning separate shares in the mortgaged property, 
every one of the mortgagors is notymerely interested 
in the payment of the mortgage money and the 


redemption of the estate but has a right to redgem ` 
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the entire estate. -A Fax Onawp v, BABU Lar, 
16 A. L. J. 7901; 39 A. 719 879 
ss. 60, 82.— Mortgage — Release of part of 
mortgaged properties Contribution, liability for, of 

item released. , 

A mortgagee voluntarily releasing a portion of the 
mortgaged property is not bound to abate a pro- 
portionate part of the mortgage-debt. 

The language of section 82 of the Transfer of 
Property Act affords no foundation for the argu. 
ment that the owners of part of the equity of redemp- 
tion could be deprived of their right to contribution 
under the section by the actionof the mortgagee in 
releasing another portiun of the mortgaged property. 
IV] Peruman PILLAI v RAMAN CHETTIAR, 88 M. L, J.- 


“211; 6 L. W. 460; 40 M. 968; (1917) "M. W. N. 752 


e 352 
——— S. 653 468 
—— 8.67 975 





S. 68—Mortgage—Sale of mortgaged pro- 
perty under Land Acquisition Act — Morigegee, 
remedy of—Charge on purchgse-money, mortgagee, 
whether has—Land Acquisition Act (I of 1894), 

A sale of property under the Land Acquisition 
Act operates to effect “destruction” of’ the 
mortgaged property within the meaning of section 
68, Transfer of Property Act, and after that the mort-» 
gagee's remedy is only to require the mortgagor to 
give him within a reasonable time anoth«r sufficient 
security for the debt, and on his failure to furnish 
such security to sue his mortgagor for the 
mortgage-money. * S 

There is no authority in the Transfer of Property 
Act for the pro; osi'ion that when a mortgaged pro- 
perty is acquired under the Land Acquisition Act the 
mortgagee has a charge on the purchase-money. 





O SAJJADI Beam v, JANKI BIBI, 20 0. 0.'256 793 
S. 68 (a) 349 
—— S. 74 383 


- S. 74-—Morigagee, subsequent, right of, to 
pay of yrior—Limitation Act (IX of 1908), Sch. I, 
Art. 132—Gwit against mortgagor to végorer money 
paid by second mortgagee—Limitation, commence-. 
ment of. e d 
A prior mortgagee brought & suit on the basis'of 

his mortgage making the second mortgagee a party 
io it and obtained a foreclosure decree which did 
not make any provision for allowing the latter to exer- 
cise his right of redemption. The second mortgagee, 
however, paid off the d: orelal amount and rede+med 
the mortgage. He then sued the mortgagors fer the 
recovery of the amount and in default prayed for 
foreclosure: 

: Held, (1) that the suit, being one notefor contribu- 
tion but for recovery of theewhole amount paid by the 
plaintiff, was governed by Article 132 of .the Limita- 
tion Act, and that limitation ran from the, date when 
the mortgage amount fell due and not from the date 
when the amount was paid in Court; . 

(3) that the second mértgagee, having paid the 
decretal amount, acquired under section 74 of the 
Transfer of Property Act all theerights and powers of 
the prior mortgagee as such, N NarHURAM v 








SukEorLan, 89 N L. RB. 2.7 . 796 
——— s. 82 ° - 352 
—--— SS. 83, 84 B79 
ae Rey 282 
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è 
+ SS. 98, 5lI«-Mortgage, combination of 
simple and wsufructuary Stipulation converting 
mortgage into gie -Clog on equity of redemption — 
Adverse possesion by mortgagee—Improvements, 
claim for, value of—Bona fido holder under defec- 
tive title, right of—Evecution —Attachment—Claim 
proceedings, effect of —Title perfected after date of at- 
tachment, effect of. 


A provision ina mortgage-deed that the mortgagee 
should enjoy the mortgaged properties for a certain 
period and that after that date, if the principal. is not 
paid, the property should become absolutely his, does, 
not convert the mortgage into an usufructuary one, 
nor does the sale become absolute after the stipulated 
period. Such à provision isa cing on the equity 
of redemption and must be rolieved against. !t is 
introduced not as & term of the mortgage but only 
as limiting the term of enjoyment in lieu of interest. 

Possession continued by a mortgagee in a different 
capasity will suffico to start adverse possession, 
although the origina! gossession is not given up, 


Wliere a. mortgagee effects improvements on the 
mortgaged. property under the bona fide belief that 
in accordance with the terms of the mortgige-deed 
he has become absolute owner of the property, he is 
entitled to the value of the improvements effected 
by him under section 8: of the Transfer of Property 
Act, 


A decision in a regular suit instituted to contest 
an order måde in claim proceedings places the 
parties in status guo ante either by vacating the order 
made in.the said proceedings or by confirming it. 

Where & party in possession of property, whose 
title to the property is stiil inchoate, chooses to 
invoke the aid of the Court to protect the property 
from attachment, and as a rbsult of the summary 
proceedings started by him the intervention of the 
Court is sought in a regular suit to adjudicate upon 
his title, he is bound by the decision given against 
him, and the right restored to ths parties is the 
right whioh they asked the Court to give a decision 
upon as on the date of theguttachment. MI PANDIYAN 
PILLAI v. VELLAYAPPA ROWTHER, 83 WM. L. J. 316: 6 
L. W. 548 438 

- — SS. 99, 100 975 
———— S. 108 

. Where seclion 106 of the Transfer of Property 
Act is not applicable, all that is required is that 
a notice to quit mast be a reas»nabie notice, 
What is a reasonable notice is a question of 
fact depending on the partienlar circumstances of 


each ,case. MAUNG Po O v., MUNIANDY 
SERVAL i EN 375 
— — S. 107 : 948. 


————À3 S, IL I 1—Landlord and tenant —Permanent 
tenure—Disclaimer of landlord's litle —Forfeiture, 

A lease notwithstanding thatit is permanent is 
linole to forfeiture uude? the provisions of the 
Transfer of Property Act, if thetenant denies fhe 
title of the landlord. ə 
- To constitute a disclaimer there must be a 


renunciation by the lessee of his character as tenant , 


by setting opa title ih a third person or by olaiming 
title in himself. C ANNADA CHARAN DATTA v. Mort 
CHANDRA Guu, 26 C. L. J, 261 .673 
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Transfer of Property Act- conc, : 


—— —— S. 112 Ejectment, suit for, on ground oj- 
non-payment of rent Rent for period subsequente to 
default, claim for, effect of Forfeilure— Wawes, 

A suit fpr ejectment, on the ground that uWder an. 
express covenant in the Icase the tenant *is liable to 
be ejected for default i payment of rent, must fail 
where the plaintiff in the same suit also claims ront 
for periods subsequent to the default in payment of 
rent which gave him the cause of action for eject- 
ment, as by making such a claim ho. must ke taken 
to have waived the forfeiture under section 112 of 
the Transfer of Property Act. C ARDUL RASHID 
Kuan v. NAFAR ALI 614 


- s. I30 684 


Treasure Trove Act (VI of 1878), ss. 
20, 2I Abetment of offence under s. :0—Ferbid- 
ding person not finder to give  notice—Offence — 
Charge in doubtful case, formulation of. 

Forhidding a person, who is not the finder of a 
treasure and who has not been employed or instruct- 
ed by the finder to give notice on his account, io 
‘give the notice required by section 4 of the Treasure 
Trove Act is notan offence within the meaning of 
section 210f the Act. 


In a case where there is some doubt as to what the 
offence really is that an accused is supposed to 
have committed, the chnrge shonld be clearly 
formulated A Sırat v. EMPEROR, 16 A. D. J. 795: 
19 Cz. L. +. 35 995 


Trespass—Cutting trees—Dispossession 41 I 


TruSst—Makant of asthan, position of -Mortgage of 
trust property—Necessity Burden of proof—interest 
—Contract vate, whether to be allowed—Reasonable 
rate Court, discretion of. 

A mortgagee of endowed property must prove that 
at the time the money was advanced he made ail 
reasonable enquiries. which satisfied him asa prudent 
man that there was legal necessity affecting the 
endowed property which was to be met and 
surmounted by the loan which he was advancing. 

A mortgagee of an endowed property is entitled 
to recoverasa charge upon that property so much of 
the mortgage money as is proved fo have been 
advanced for legal necessity. 


The mahant of an asthan is in the position of 
a trustee and is not at liberty to borrow money at 
any rate of interest he pleases. In cases of mortgages 
of endowed propeity a Court is not bound to decree 
interest at the contract rate but has full diseretion to 
allow a reasonable rate of interest only. Q DURGA 
BHARTI v. GUPTAR PRAsAD, 4 O. L. J. 547 406 


——— ~ Right to receive portion of income, whether 

vests property in beneficiary 273 

= Trustee of temple, whether personally liable 
for debt. 

Where the income of & temple is more than 
sufficient to meet its current expenses, the trustee is 
personally liable for debts incarred by him during 
his period of management, He is not so liable, how- 
ever, for debts incurred by a previous trustee before he 
took over management of the temple. Wi VISYANATIHA 
PANDARA SANNADHI v, Souta INDIA BANK Lro, 6 L. 
W. 712; (1917) M. W. N. 879 

x . 
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Trusts Act (Il of 1882), s. 63— Benefici- 
aries, right of, to sue for recovery of trust property— 
Adverse possession against trustee, effect of-~Limita- 
tion Act (IX of 1908), s. 10, Sch. I, Art. 144. 
Seotion 63 of the Indian Trusts Act, if read along 

with section 10 of the Limitation Act, clearly lays 

dqwn that wherever trast property has gone into the 
“hands gf a stranger, the beneficiary cAn take all the 
neaessary stops to place itin the hands of a person 
who can legally administer the trust. 

A beneficiary derives this right to sue through his 
trustee. Heis only the alias for him, Thus, what is 
adverse to the trustee is also adverge to the person 
who derivés his right to sue throngh him. Article 
144, Schedule I, of the Limitation Act, applies to a. 
suit by a' beneficiary to recover possession of the 
trast property. WI OHIDAMBARANATHA THAMBIRAN v, 
Natpasiva MUDALIAR, 33 M. L. J. 357; 22 M. L. T. 
218; 6 L. W. 666; 41 M. 124 366 
Trustee, owner of fund, how caw constitute him- 

self. 

In order thatthe owner of a fund may constitute 
himself a trustee, he must either expressly declaro 
himself a trustec or must use language which, taken 
in connection with his acts, shows a clear intention 
on his partto divost himself of all beneficial inter. 
est in iband to exercise dominion and control over 
it exclusively in the character of a trustee. M 
SABJAN SAHIB v. ABDUL AZEFZ SAHIB 684 
U. P. Land Revenue Act (Il of I901), 

S. l IB—Partition—Land occupied by dwelling- 

house in possession of ome co-sharer allotted toan- 

other co-sharer—Ground vent, failure to assess, effect 
of ~Presumption. ; 

Wherc'a partition has been effected and the site of 
the house of one co-sharer has bcen allotted to the ~ 
share of another co-sharer, the presumption under 
geotion 118 of the U. P. Land Revenue Act is that 
the owner of the house is toreiain possession of the 
house; and tho mere fact that ground rent was 
not assessed cannot deprive the ownor of the house 
of his right to it. 

In the absence of any evidence to the coutrary 
the presumption will be that the law was complied 
with. A Sarur Lan v. LALA, 15 A. L. J. 757; 39 A. 
707 589 
am S. 207, scope of —Award— Decree on basis of 

award — Suit relating to same subject-matter on in- 

dependent title in Ciuil Court, maintainability of. 

Tho effect of section 207 of the U. P. 
Land Revenue Act is only to bar the institution of a 
suit in a Civil Court for the purpose of sctting aside 
an award acted upon by a Revenue Court. It does 
not bara separate suit upon title, independently 
altogether of the decision of a Rovenue Court on 
the basis of an award. 

Plaintiffs applied to the Revenue Court for 
correction of entries made by the patwart in the 
village jamatandt showing the defendants ag sub. 
tenants of the plein&ifis. The defendants also 
applied tothe Revenue Court to fix boundary pillars 
between the parcels of land in the actual possession 
of the parties respectiyely. The dispute was referred 
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U. P. Land Revenue Act—concld. 
pute formed part of thoir holding, amd for disposses- 
sion of the defendants: 

Held, that the suite was uot one to sot aside the 
award within the meaning of section 207 of the 
U. P. Land Revenue Act, and was, therefore, cogniz- 
able by a Civil Court. A TaAPsi SINGH v. Hakbzo 
Sines, 15 A. L. J. 773; 39 A, "711 
— — 233 (K)—Jurisdictiun of Civil Court— 

Suit by person not party to partition proceedings, 

maintainability of. 

Section 233 (b) of the U. P. Land Revenue 
Act is no bar to a suit brought bya person who 
had no locus standi to appear in and was no party to 
partition proceedings. 

One K. made a gift of certain property to B, and O, 
and a partition was effected between the donor and 
the donees through the Revenue Court. Subse- 
quently a suit for the recovery of the gifted property 
on the ground that the gift was mado for immoral 
purposes was brought by K.’s sons who were nob 
recorded co-shnrers: 

Held, that the partition by tho Revenuo Court was 
no bar to the maintainability of the suit, €) Buwas- 
WAN DEI v, ABJUN SINGH, 4 O.L.J. 479; 20 0.0. 241 & 
WajiD-ul-arz, construction of 50 








—s entry in 261 
s entry in, construction of 21,292 
s entry in, weight of 199 





Warrants issued for arrest of absconderss sub- 
sequently recalled —District Magistrate, power of, 
to re-issue warrants—Murther enquiry, 

Warrants were issued for ihe arrest of several 
accused ina case of rioting Some of the accused 
were arrested and convicted, and Che rest absconded, 
After the conviction had been upheld by the Sessions 
Judge, the Trial Magistrate ordered the recall of 
the warrants issued for the arrestof the absconders. 
On the application of the complainant the District 
Magistrate directed the re-isguo of tue warrants: 

Held, that the procedure adopted by the District 
Magistrate was wrong, that ile course open to him 
was io ordera further enquiry, and after ho had 
made such an order lie might huve proceedod as 
the circumstances of the case justifjed; but that withe 
out taking any such stops, by simply ordering the 
re-issuing of the warrgnts he exceeded his authority. 

SamARvLLA CHOWDHURY v, KENDUA Santuan, 26 

C. L. J. 114; 18 On, D. J. 1001 T9 

Warranty of title, Leach of, compensation 
for—Delivery order, endorsement of, how far opera- 
tive to give constructive possession of goods Men- 
tioned in order. 

One E. hada fixed cash credit account with the 
Bank of Bombay, against which he could borrow up 
toa large amount provided ho had in deposit with 
the Bank goods covering the credit with a 30 per 
cent. margin. Underethe agreement executed by H. 
in favour of the Bezk the goods dajiverad to tha 
letter were pledged as security for payment of usa 
balance due tothe Bank at any time or altinately 
at the olosing of the account, and for tha peymant 
af al] moneys which nfight beceme' due from E. in 


to arbitration, and the Court passed a decree on * respect of all debts, obligations and demands, legal 


the basis of the award, declaring the defendgnts to 
be in possession of the lands in dispute as tenants-in- 
chief holding from the proprietors of another mahal, 
Subsequently the plaintiffs byougbt,a suit in tho 
Civil Court fór a declaration that the lends in diz- 


or equitable, . 

R, desiring aloan of Rs, 3,900 on the Security 
of 15 cases of “saris', pledged the goods with E., who 
in his turn delivered ethom over tò the Bank and 
received Ra. 3,900 which he paid to A. galsequenthy 
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R. sold 13 cases of these ‘saris’ to H. deliverable on 
a future date. On the due date H. paid the price 
of the goods purchased to R., who in his turn paid 
over what he had received to K., who obtained from 
the Bank delivery orders addressed to their godown 
keeper authorising delivery to K. of a certain num- 
ber of unspecified cases. K. handed back these deli- 
very orders immediately to the godown keeper of the 
Bank and issued to R. 13 delivery orders of his own 
addressed to the godown keeper of the Bank, one for 
each case, specifying the marks, numbers and con- 
tents of each case, R. endorsed over these delivery 
orders to H., who took delivery of 6 cases and on the 
llith October presented the outstanding 7 delivery 
orders atthe Bank, but delivery was refused, as had 
the Bank then given delivery the margin would 
have fallew below -30 percent. Two days later K, 
became  inso]vent. H. suod R. and the Bank for 
recovory of the value of 7 undelivored cases: 


Held, (1) that as against the Bank R. was estopped 
from denying that the goods were the goods of K. 
and R. hati no higher rights than K; 

(2) that the delivery orders given by the Bank to 
K. were not documents of title within the meaning 
of section 108 ofthe Contract Act, and that conse- 
quently the Bank did not lose its lien by giving the 
delivery orders; 

(3)'that the delivery orders issued by K. were 
mercantile documents of title; s 

(4) that what R. really sold to H. was the goods 
subject to the Bank's lien coupled with an implied 
warranty of title apd that consequently H. was en- 
titled to compensation under section 109, Contract 
“Act, for the loss caused to him by breach of the 
warranty of title owing to his being deprived of the 
goods sold. $ RUPCHAND RAMCHAND v. BUNG Lana 


WI, construction of— Estate taken by devisee. 
Where a freehold property was devised to trustees 
upon trust to pay the rents, income and profits thoreof 
to the testator’a two sons Gi, und B. during their 
respective lives in equal shares as tenants-in-common 
and to hold half ofthe corpus in trust for such per- 
sons as each of the sons shail by his Will appoint and 
in default of such appointment, foe his heirs, exeoators 
gis ern de 
eld, that each of the sons took under the devise 
an abbolute estate in a moiety of the property C 
BALTHAZAR, G, C. v. SAMUEL BALTHAZAR, 2] C. W. N. 
992 285 
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~ » construclion of —Guardian, appointment of, by 
implication, Lou i 

A testator by his Will appointed. his “trusted, 
friend” his executor and directed that “dn my dedth 
he will take care of and supervise all my propergies 
and manage n#y family and will educate and main- 
tain my sons:” . n. 

Held, that the direction was sufficient to constitute 
the executor the guardian* not only of the persons 
but also of the properties of the minor. song of the 
testator. C DHANONJOY Buurya v, Nimar CHAND 
Das, 21 C. W. N. 1134 | , 

Probate, grant of—Legatees im possession of 
estate, effect of— Debts, absence of, effect of. 

The fact that since the death of the testator, hig 
estate has been in the possession of the legatees 
according to the directions contained in the Will 
for more than twelve years before an, application is 
made for Probate and that there are no debts due 
to or by the deceased testator, does not preclude the 
Probate Court from granting Probate in à vase where 
the Will is proved to be genuine and if is absolutely 
necessary for the legatees or’ persons claiming 
through them to have their title established under 
the Will by proving it. 


It is not open to the Probate Court to go inte the 
question whether since the death of the testator 
the legatees have acquired, by adverse possession, 
statutory title to the testator's estate independently 
of the Will, C Avwarra COHANDRA MONDAL v. 
KRISHNADHAN SARKAR, 21 0. W. N. 1129 933 
Workman’s Breach of Contract 

Act (XIII of 1859), s. 2—Advocate’s fees, 

whether recoverable—Order of imprisonment simul- 

tancously with order for payment of money, whether 
valid—Scope of Act. 

A complainant who avails himself-of the simple 
and summary manner of recovering hi$ tioney provid- 
ed by the Workman’s Breach of Contract Act is 
not entitled to recover large fees for an Advocate. 

An order of imprisonment passed simultaneously 
with one for payment of the money is not legal , 

The Act does not apply to a contraot which is, 
made by a person who is not himself an artificer 
workman or labourer. L B Maung THEIN WIN v* 
Mesars. STEEL BROTHERS AND Co. 18 On, L, J, 984 
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S. 77 (3) Landlord ani tenant —Occu- 
gancy holding —Failureto cultivate properly—Dam- 
ages, suit for—Jurisdiction of civil and Revenue 
Courts, 

Plaintiffs alleged that defendants, who Were occu: 
pancy t8nants under them and paid rent in kind, had 
without sufficient cause failed to cultivate part of the 
land comprised in their tenancy, and they sued to 
recover damages which were assessed according to 
the amount of the produce rent which the plaintiffs 
woult have received from the defendants if the land 
in question had been cultivated, by the latter: 

Held, that the suit, being one for damages pure 
and simple, did not fall within any of the clauses of 
sub-section .3) of section 77 of the Punjab Tenancy 
Act and was not, therefore, excluded from the 
cognisance of a Civil Court. P Ram SINGH v, opa, 
99 P L. R 1917; 90 P. W. R 1917 279 
Receiver, right of, extent of, to collect assets of 

estate- Liabilities to estate prior ta appointment of 

Receiver, whether constitute assets — Rent —Payment 

to proprietor, effect of 

All liabilities to an estate prior to the date of the 
appointment of a Receiver constitute assets, but the 
Receiver is entitled to collect only those assets 
of the estate that become due to the estate after 
the date of his appointment. Kent due to the estate 
prior to the appointment of a Receiver is not part 
of the estate in the hands of the Receiver and, there- 
fore, & payment to the proprietor on account of 
such liability is a sufficient discharge of the debt. 
Pat Ganrati Sinan v SacHi OJHAIN, (1917) van 
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Registration 713 
Registration Act (XVI of I908), ss. 

17; 49—Transfer of Property Act AIV of 1882) s, 

10o7—Constructiun of document—Lease—Receipt for 

advance of rent containing terms of lease, whether 
agreement to lease—Specific performance—Dumages 

— Unregistered agreement, adinissibility of. 

If a document, which purports to be a receipt for 
money paid as advance for rent, containg the terms 
of the lease and a sufficient ‘description of the 
demised premises to be capable of identification it 
isan agreement to grant a lease, and if unregis. 
tered, is inadmissible in evidence in a suit for 


specific performance of the agreeme +t or for damages 


for breach of the covenants contained therein. 

In such a case the unregistered agreement being in- 
admissible, any other evidence of the agreement to 
lease cannot be tendered under section 91 of the 
Evidence Act, 

An unregistered document was in the following 
terms: “Received advance from 8. or order Rs. 100 
for giving 1-3/4 lease of land of R after the expiry of 
the present lease, rent at Rs. 3/8 a month." In asuit 
for specific performance of the agreement: 

Held, that the document was an agreement to 
grant a lease, and, being unregistered, was inadmis- 
sible inevidence ina suit for specific performance 
thereof or in aclaim for damages arising out of the 
contract. IVI SrREERAxULU Natu v. RAMASWANI 
Mupatiar, 33 M L J. 694 
we ~ Sa 17 (I) (D)—Surrender, whether ve, 

quires registration. 

There is no rute of law requiring a registered 
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instrument for the extincgion of a widow'a rights, 
though if there is an instrument in wetting, it must 
be registered. MI SATYALAKSEMI NARAYANA v. JAGAN- 
NADHaM, 6 L W. 765; (.917) M. W. N, 854; 22 M. L. 
T. 498, 34 M. Ta J 729 939 
— SS. I7 (I) (d), 49 ~Lease, agreement 
for, now-registration of, effect of —Oral evidence, ad- 
missibility of—Construction of document, 

Tn a suit for rent of certain holdings tho plaintiff 
relied on a Haraspatti bearing an endorsement by 
the defendant, the highest biddor at on auction, that 
he agreed to take a lease for 4 yearson an annual 
rent of Rs, 8:5 and also an endorsement by the 
plaintiff that the sale was confirmed: 

Held, that the document was inadmissible in 
evidence for want of registration, as it contained 
an agreement accepting & lease for 5 years and an 
acceptance of the agreement by the defendant. 

Where a proposal to take a lease is in writing and 
is accepted in writing, it becomes a lease or at 
least an agreement foraleaso andif fora period 
of more than one year is compulsorily registrable. 

There is no authority for the proposition that 
because the parties intended to execute formal 
instruments, therefore, in the absence of such 
instruments they are entitled to rely upon an un- 
registered instrument in itself operative by way df 
a lease. 2 

No oral evidence can be given to prove the terms 
of a lease contained in an inadmissible document. 
N RAJARAMNJI © GANESH 629 
——-— S$. 17 (2) (vi) - Award, "whether «com. 

pulsorily registrable 116 
-—— S. 17 (2) (VI) —Award, whether requires 

registration. 

Section !7 (2) (vi) of the Fegistration Act exempts 
awards from compulsory registration. Pat SANJIHIL 
Lat BRAJ KISHORE NATH v. PARSAN KOER, (1917) Par 
211,2 P. L.W 166 
——-— Ss 17 (2) (VD - Compramise filed in 

Court and acted upon judicially, whether requires 

registration—Government Tenants (Pugjab) Act (III 

of 1893), s. 8—Transfer of tenancy right without 

consent of Financial Ogmmissioner, validity of. 

Plaintiff obtained a grant of landin the Chenab 
Canal Colony as an occupancy tenant Defendant wag 
in possession of part of the land under him. Plaintiff 
served the defendant with notice of ejectrhent and 
the latter brought a suit to contest the notice. Whilat 
thit suit was pending, an agreement was executed by 
the plaintiffand a compromise embodying its terms 
was filed in Court. By this compromise plaintiff 
gave a certain area of land tothe defendant and 
agreed that he would never dispossessthim therefrom. 
The parties’ statements were recorded in Court and 
in accordance with them a deoree for cancgllation of 
the notice of ejectmont was passed: 

Heid, (1) (semble) that section § of the Government 
Tenants (Punjab) Act did not apply to the agreement; 

e! 2) that even if the seftion applied, tha agreement 
was binding on the parties even though it was 
entered into without the saifction of the Financial 
Commissioner referred to in the section; 

(3) that the compromise, in so far as it was sub. 
mitted to and was gctedeupon judieiallf by the Court, 
was in jtself a step of judicial pr.cedure not requir. 





ing registration, and that any order pronounced in ace 
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‘gordance with it constituted res judicata binding upon 
the parties who gavo their cousent to it. P GANDA 
SINGH v. Bura BINGH, 88 P. R. 1917; 175 P. W. R. 
1917 380 
` — S. 17 (2) (vi)—Compromise—Razinama 

relating to property not in dispute, whether res 
+ quires registration. 

If in passing a decree a Court takes into considera- 
tion the whole of a raginamah, and not merely in so 
far as it affects the property in suit, c. g., in order to 
determine whether the razinamah as a whole is 
beneficial to a minor party; the whole razinamah 
muat be taken to have been submitted to and acted 
judicially upon by the Court, and becomes part and 
parcel of the decree, and is admissible in evidence 
without registration. 

Per Bokewell,J.—If:the terms of a compromise 
are recognised by a decree as binding upon the 
parties, the latter are bound by virtue of the deoree 
&nditisimmaterial that the decree itself does not 
profets to carry out all those terms except for the 
purposes of execution. IVI ARIYAPUTHRA GoUNDEN 
v Erriya GouNDAN (1917) M. W. N. 751; 6 L. W. 635 
38 M. L. J. 616 223 
— S. (7 — Priority —Registration of deed sub- 

sequent to that of another deed, effect of. 

* A mortgage-deed executed prior to a deed of sale, 
but registered after the registration of the latter 
within the time limited by the Hegistration Act, has 








priority over the deed of sale. C Arp Arr v. ABDUL 
"MEA MOZUMDAR 616 
à — S. 629 








— S. XO —Evidence— Agreement for permanent 
demise of land, unregistered, admissibility of — Specific 
performance— Decree, whether affects land —Exzecution, 
Although an unregistered agreement for the per- 

„manent demise of a land canno[ be used in evidence 

for the purpose of affecting the land, it is not 

inadmissible in evidence for any purpose whatsoever. 

It can be looked at for adjusting the personal liabi- 

lities of the parties in a suit for its specific perform- 

ECO, . 

A decree for specific performance of an agree- 
ment fora lease does not eaffeob the land. It is an 

ordinary decree of the Court of Equity, which accord- 

ing to the ordinary rule acts in personam and the 
execution of the decree is not by affecting the 
land but by suitable process against the defendant 

f he is in contempt with reference to the decree of 

‘the Court, C HARINATH BANERJEE v. PRAMTHANATH 

.CntowDuUEY 7 63 

O—Registered and unregistered docu- 

ment, priority between—Notice—Byrden of proof, 

Whonever a*registered deed is set up to sustain a 
title in conflicbewith the tite based upon an unregis- 
tered deejl, the Courts are bound to give preference 
io the registered deed under section 60 of the 
Registration Act. , 

The benefit of section 50 of the Registration Act, 
however, canhot «be taken by any person who takes 
with notice .of a prior title under an unregistored 
document. But inthé absence of aclear proof of 
notice, the holder of a registered instrument cannot 

“be deprived of the ,advantage which registration 

would etherwfse give him. * è 

The onus lies on the person claiming under an un- 

“registered document to establish the facts necessary 


f 
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to exclude the operation of section 60 of the Regis- 

tration Act. .N FAKIRA AND RAMJI v. Jaswantfas 

DAOLATRAM MARWADI 393 

Remedy, one form of, provision of; whgther ex- 
cludes another. * 


Where a Statute ibseff enacts a substantive right, 
obligation or duty and as it were in the same breath 
provides a special and exclusive remedy, that remedy 
becomes the only one available for tho purpose- 
Basonr v. MAHANAND Ray, 13 N. L. R. 210 . 

Res judicata.  SeeCivin PROCEDURE CODE, 

1908, s. 11 . 
as regards construction of Will. 





Tu a previous suit filed in the ‘thief Court of Lower 
Burma at Rangoon by the Official Assignee of the 
estate of G , one of the two sons, for the construction of 
the Will in which the two sons and others were defend- 
ants, a consent decree was made by which it was 
declared that the Official Assignee was only entitled 
to a moiety or half share of the rents and profits of the 
said property during the life of the said G. without 
prejudice to the rights of any person in remainder 
claiming as appointee under his Will or as his heirs 
executors and administrators: 


Held, that the consent decree did not operate as 
res judicata upon the question of the sons’ rights 
under the Will of their father C BALTHAZAR, G. C. v. 








SAMUEL BALTHAZAR, 2 (WON, 992 285 
—, doctrine of, applicability of -540 
— Hindu  Law— Widow, right of, barred— 


Reversioner, position, of. 

A decision against a widow, who does not establish 
her right to recover the estate of her deceased hus- 
band within twelve years ofthe death of the latter, 
does not operate as res judicata as against the rever- 
sioners who do not acquire a title to possession until 
the death of the widow. 

One € died in 1878, leaving behind him his widow 
R. and a daughrer K. R. sued tke defendant in 1895 
to recover possession of the estate of her deceased 
husband, but her suit was dismissed as barred by 
limitation. She died in 1908. After her death E. 
brought a suit to recover possession of the estate of 
her fathor: Fez 

Held, that the decision in R.'s suit did not operate 
as ves judicata in K’s suit, inasmuch as the latter did 
not acquire her right to recover possession of the 
estate until after R.'s death. WI RAMACHANDRA REDDI 
v. KAKUTURA AUDEMMA, 82 M. L. J. 627 
— -~ — —Plaint in previous suit, construction of. 

For the purpose of determining whether 4 claim 
is res judicata, the plaint in the previous suit must 
be construed in the same way that the Court that 
decided that suit construed it. L B CHKISTENSON v. 
Coumorro 518 
— —Hent payable in respect of a holding—Rent 

` in kind. 

Where in a suit for rent of a holding for a certain 
period, the question what is the amount of rent 
annually payable is put in issue and is finally decided, 
the decision operates as res gudicata in a subse- 
quent suit for rent of the same holding fora different 
aa C Axza» ALI BIKDAR v. NAIMUDDIN 583 

- Revenue Record, entry in, effect of 890 
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——-—— High Court, power of, to interfere in 75 special jurisdiction created by Statute, Such 
"~~~ — High Court, power of interference of, while jurisdiction does not ari&e unless the terms of the 
ether remedy open, Statute are complied with® » 

here there is no complicated question of The Manager has no jurisdiction to do that which 
fact or, law and the applicant is clearly entitled the rules framed under section 33 ef the Act forbid 
* ‘to @btain possession under Order XXd, rule 95, him to do. Consequently the Manager cannot 
of the eOivil Procedure Code, the High Vourt award future interest subsequent to the order of 
will exercise its power of*revision in his favour, management under rule 4, such interest being solely 
notwithstanding the aot hat there is another in the discretion of the Commissioner under rule 12. 
remedy open to the applicant. A. BUDDHU MrsiR v. $S TEjUMAL v. COLLECTOR OF Larkana, 11 S. L. R- 

* BHAGIRATEHI Kvar 936 49 
-+ —-Plaint, amendment of, whether allowable. —— ss. 31, 32, 33 6 
Ing suit for damages for breach of contract the Specific Relief Act (I of 1877), s. 9— 








plaintiff cannot be allowed in revision to amend his Res judiesta—Suit for possession decreed—Suit, 

plaint by suing for damages ona proper basis L B suvsequent, for damages—Dispossession, question of, 
ISMAIL SOWDAGAR v. EBRAHIM ABDULLA JANoo 893 whether res judicata—Revision. 

. —, Criminal. see CRIMINAL PROCEDURE Plaintiffs obtained a decree for possession of cer- 

Oone, 1898 s. 439, tain land under scction 9 of the Specific Relief Act. 

Riwaj-i-am, entries in, value of 358 They then brought a suit in the Small Cause Court 

Rule of proportion, applicability of—Goods for damages -for dispossession. That Court framed 

of different owners accidentally mized, effect of. a composite issue and recorded a single finding to 


Where a mixing of goods of different owners has the effect that the evidence produced by the plaint- 
taken place by accident or other cause for which none  iffs was false and that the issue was decided 
of the owners is responsible, the only equitable solu- against them: s 
tion is to apply the rule of proportion. Held, thatthe case had not been properly tried, 

Therefore, where the plaintiffs were entitled to inasmuch as the finding of dispossession in the suit 
16,900 bags out of 17,089 bags that arrived bearing under section 9 of the Specific Relief Act was res 





their marks: judicata between the parties and should have been 
Held, that in the distribution of the 16,040 sound, recognised as such. A  Bopnnu Buonsa v. MOHAN 
772 cut and torn and 27/ burst bags bearing those §1neu,J6 A. L. J. 789; 89 A. 717 862 
marks.they were entitled to or bound to receive - S. 9—"Suit," meaning of —Appeal—Decree 
. the quantities of such bags obtained by multiplying — Execution, order made in, whether appealdble, 


those figures by the proportion 16,900 over 17,089, The term “suit” in section 9 of tha Specific Relief 
that is to say, the amount of sound bags to which Act, includes an execution proceeding on thé basis 
they were entitled was 15,862; the amount of cut of a decree. Therefore, no appeal lies against an 
and torn bags 763 andthe amount of burst bags order made in execution of a decree under section 9 of 
they could equitably be made to take was 275. the Specific Relief Act. C Kanal LAL v. JATINDRA 

Bompay Company, Lp. v. Kagacur Port Trust, Naru CHANDRA, 26 C.-L. J. 326 II 


118. L. R. 29 659 — S. 14—Specific performance, suit for —Con- 
Shade right—trees growing on plaintiffs land tract tosell share of joint family property by one 
sold in ewecution of decree—Plaintiff, whether entitled member. 
to shade right. 7 The defendant, a memberof joint family, contract- 


Where trees standing on land belonging to ajudg- ed to sell a share of tke family property to the 
ment-debior are sold in execution of the decree, the plaintiff and the latter accepted the eontract on the 
right, title and interest of the owner pass to the pur- faith of his assurance that he was competent to 
chaser of the trees and the judgment-debtor is not transfer the property Weld by himself and his co- 
entitled to any shade right in respect of the trees, sharers. In a suit for specific performance of the 
N Gancaram v. YASHODABAI 13 N. L. R. 163 261 contract by the purchaser: 

.Sind. Frontier Regulation, 1892 Held, that though the defendant was not in a 
I position to bind his co-sharers, still as his own share 

Sind Incumbered Estates ACt(XX  waslarge enough forthe purposes of the completion o£ 
of 1896), ss. 15, 16,31, 32, 33 -Award the contract, specific performance should be decroed 

by Manager under ss. 15 and 16, finality of —Appeal against him as it would be wrong to hold that the 

— Revision —Commissioner in Sind, power of, to defendant could escape from his obligation under the 

vary award-—Manager, jurisdiction of, to award în- contract merely because he acted in excess of his 

terest in contravention of rules framed under Act. authority and was nob in a position to bina his co- 

An award passed by the Manager under sections sharers. ©  Smaxa CmánaN KorAf v. KUMED DASI 
15 and 16 of the Sind Incumbered Estates Act . 
is a final determination and can only be varied by — ———— s. I9 948 
the Commissioner in Sind on appeal under section ———- SS. I9, 2I (D) —Contract to prepare and, 
810rin revision under section 32 of the Act. The file set of jama wasil bgki, whether cap be "specifically 

liquidation scheme bears the same relation to the e enforced— Damages for non-performance of contract, 
award that an order of execution does toa decree, claum for — Contract running with land. 
and consequently cannot vary the award. A contract by a lessee for the preparation of a set 

The jurisdiction of the Manager under sections of jama wasil baki and jama muffasil papers amd 

15 and 16 of the Sind Incümbered Estates Act ‘to filing them with the lessor atethe cloge of every year 
‘ determine the amounts of debts and iabilities is a eannot be specifieally "enforced by a Court as such 
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a contract falls under section 21 (b) of the Specific 
Relief Act. . 

Ina suit for specific performance of such a con- 
tract, the plaintiff cannot, on his alternative prayer 
for damages undef section 19 of the Specific Relief 
Act, get a decree for damages, unless he gives evi- 
dence of the actual loss suffered by him for non- 
performance of the contract. 

* Quare.—Whether such a contract runs with the 
land, or is a eX personal contract, or meant to be 








collateral. BHAGWAN Das v. SURENDRA NARAIN 
SINGH . 521 
ss. 21,22 : 943 
s. 2I (b) i 52I 
——— S. 42 420 








S. 42—Declarution of proprietary rights, 
suit for— Plaintiff in possession of land as co-sharer 
© —Suit, whether maintainable. 

Plaintiff sued for a ‘declaration of his right of 
ownership in one half of a certain land. Defendant 
claimed to be entitled to nine out of the ten shares in 
dispute as the guru of a certain shrine and to half the 
remaining share by ordinary rules of inheritance. 
Pla.ntiff denied that “defendant was the guru. It 
appeared that both parties were in possession of the 
land as co-sharers. The lower Appellate Uourt, 
holding that the defendant had never been validly 
elected guru, passed a decree that plaintiff was entitled 
to possession of half the property until such timo 
as -the sadh sangat makes a valid election to the 
guruship: 

Held, (1) that inasmuch as the pla/ntiff was also 
in possession ofthe land in suit asa co-sharer, a 
‘suit for declaration was maintainable; : 

(2) that the nine shares out of the land in dispute not 
being an appanage to the office of guruship but hav- 
ing been assigned toa preceding guru as the result of 
2 family arrangement and in, consideration of other 
property relinquished by him,” the plaifitiff was 
entitled to proprietary rights in half the land ia suit; 

:8) that although no cross-objections had been filed 
by the plaintiff-respondent, the Court had power to 
imodity the decree in his favour so as to declare his 
fights in the pfoperty. P Barran SINGH v. BALDEO 
Sineu, 168 P. ^. R. i7 a 
© mm = Sa GZ —Mortyuge—Declaration that mort- 
e' gagee is not tenant, suit for, maintainability of -Re- 

demption, declaration for right of, whether can be 
` granted. ; 
“ Section 42 of the Specific Relief Act does not lay 
down that a plaintiff seeking a declaration in respect 
of one matter is bound to claim every relief that he 
inay bə entitled to against the defendant in respect of 
other matters. 
' A mortgagor jg not entitled to a declaration, of the 
terms on which 'he may redsgm the mortgaged pro- 
perty when it is opan to him to bring a suit for re- 
demption df that property. 
* A mortgagee got himself recorded by the author- 
ities as majguzar istuferar of tae mortgaged land The 
mortgagor theveupgon brought a saic claiming a 
declaration that the defendant was not s mulgusd? 
iatimrar or any ofher kigd of tenant of the land, and 
a further declaration that the plaintiff was entitled to 
recover possession of the property on payment of a 
certain sum: e * e : 
vu Held, (0) that the plaintiff was fot entitled, to a 
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declaration as to his right of redemption as it was 
open to him to go further and sue for redemption; 

(2) that the declaration.as to the status of the de- 
fendaht was not barred by the proviso to section*42 of 


the Specific Relief Act, inasmuch as the plaéntjff's , 


right’ to ‘Claim a declaration that the defendant was 
not a tenant did not arisaoutof the mortgage. * Pat 
Ram Doux Rar v. HARNAM Das, 2 P. L, W. IS 


L.J.71 3 
S. 425 scope of 737 
s. 54. ill. (w) : 478 
Stamp Act (II of 1899), s. 2 (15)— 

Instrument of partition — Award, or decree. directing’ 

partition—Court-fee, amount of, payable. 

An award or decree directing a partition is an 
instrument of partition within the meaning of section 
2 (15) of the Stamp Act anda party executing the 
decree must pay the proper Court-fee payable on his 
share. 








T£ a defendant, under a decree or award for partition, 
gets a share of the property allotted to him, he 
must, if he wishes to execute the decree, pay his share 
ofthe Court-fee payable on the entire decreo. 

Pepa NacanHUsHANAM v. PrrcHAYYa, 6 L, W. 448 
365 

-- — SS. 35,37, Ya 16—Pro-note stamped with 
four quarter-anna stamps, whether properly stamped — 

Stamp of improper description, meaning of. 


Section 37 of the Stamp Act as well as rule 16 of 
the rules of the Governor-General in Council does 
nob include within the words "a stamp of an improper 
description” a description of stamp appropriate to pur- 
poses altogether outside the Stamp Act, but is confin- 
ed to a stamp which is used for the purpose of denot- 
ing the stamp duty chargeable on an instrument but 
which is improper ina particular case having regard to 
the Act and the rules. 

A demand promissory-note requiring a one-anna 
stamp was stamped with four postal stamps of a 
quarter-anna each. In suit upon the note: 

Held, ıl; that the promissory-note was .iob duly 
‘stamped; 

2) that it was not a case of a stamp of i.aproper 
description within the meaning of the rules under 
section 87 of the Stamp Act and that the Collesiir had, 
‘therefore, no power to certify by endorsemeni that 
the instrument was duly stamped B VENKATRAMAN 
GanaP HruDGE v. SHANKABNARAYAN BiTARAM BHAT, 
19 Box. la. R 862 947 

~ S. G2 —Compromise, oral — Petition to Court 
praying for decree—Stamp, description of. 

The parties toa suit came toan oral agreement 
‘and thereupon presented a petition to the Court 
informing it of the terms of the agreement and 
praying that a deoree might be passed in accordance 
therewith: 

Held. that the petition did not require to be 
engrossed upon a general stamp, but only required 
the ordinary Court-fee label. A Ram SABAN Lat v. 
EMPEROR, 16 A. L. J. 846; 19 OR. L. J. 48; 40 A. 19 

1008 
Se 62 (D); Sch. I. Art. 525— Con. 
struction of  docwment—Receipt — Memorandum -—- 
Stamp, whether required, 





Where under the orders of his employer a servant, 


received some money from a co-sorvant for the put. 


i 
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pose of paying it to the employer's creditor, and wrote 
à document which he handed over to the co-servant 
by way of a voucher to show that he had taken the 
monéy as his employer had directed him: 


Hel&, that the document was simply a memoran- 
dum and did not amount to a receipt requiring a one- 
anna stamp to be affixed tu it. Ó SHADI DAL v. 
EMPEROR, 4 O. L. J. 440; .8 Or L. J. 968 328 


Sch. I, Art. 25 - Marupat, stamp duty 
for—Malabar. Law, 

A-marupat, which is a counterpart of a lease or 
deed executed by a Malabar tenant promising certain 
rent, must be stamped both as a counterpart and as 
a mortgage.. PALAKKUNNATH ILLATH GOVINDAN 
NaxBUDRI 9. OvrATHAYIL Moipin, 88 M. L. J. 693 


943 
Subrogation, principle of, what is. 

The true-prinoiple of subrogation is, that where 
money due upon a mortgage is paid, ib shall operate 
as a discharge ofthe mortgage, or in the nature of 
an assignment of it, as may best serve the purposes 
of justice and the just intention of the parties. It 
makes no difference whether the party, on payment 
of the money, took an assignment of the mortgage, or 
a release, or whether a discharge was made and the 
evidence of the debt cancelled The debt itself may 
be held still to subsistin him who paid the money as 
assignee, so fur as it ought to subsist, in the nature 
of & lien upon the land, and the mortgage may be con- 
sidered in f. rce for his benefit, so faras he ought in 
justice to hold the land under it, as if it had been 
actually assigned to him. N NarRURAM v. SHEOLAL, 
18N.L R.217 96 
Succession Certificate Act (VII of 

1889), S. 7— Widow, right of —Debts due to hus- 
band— Security, whether necessary. 

In the absence of any exceptional circumstances, a 
Hindu widow who is entitled to a succession’ certi- 
ficate to collect the debts due to her deceased hus- 
band ought not to be called upon to find security as 
a condition precedent to getting the certificate A 
Narain DEI v PARMESHWARI, lóA L.J.81 941 
Sulit for possession by Malabar stani—Adverse posses- 

sion—Arlicle applicable - Stani, whether derives title 
ty Miecessov-in-office— Prescription, acquis tion of 
tite Ys—Stanom, nature of estate vn—Alienation by 
stan of absolute right of management of trust proper- 
. ties, validity of. 

Though the position of a stani in Malabar is 
analogous to that of a Hindu widow, the stani is 
not bound br the same limitations as a widow is, 
Like tho widow, the stani holds his property for 
life, but, beyond this, the analogy does not go In 
ihe case of Stanoms, there is no one corresponding to 
the reversioner. The next in succession is his own 
heir. The fact that in Stanoms, tho strict rule of 
Marumakkatayam succession is not followed is no 
reason for saying that the successor is not the 
heir of the last stant, The important pre-iequisite 
in all cases of Stanomsis that the first and other 
Stanoms should all be held by the members of the 
same family. The position of a stan? approximates 
more to that of an owner of an impartible estate 
before the Impartible Estates Act than to that of 
a widow, 

An alienation by a stant of the absolnte right of 
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management of trust properties vested in him is 
invalid. : 

A suit by a stani for possession of Stanom pro- 
porties against a person claiming title adversely 
thereto is governed by Article .24°of the Limitation 
Act and should be brought within 12 years from 
the date when defendant got possession. 

For this purpose the staniis deemed to be the 
heir of his predecessor-in-office and is bound by 
defendant's acts of adverse enjoyment against the 
previous holder. The plaintiff cannot claim 
exemption from limitation on the ground that the 
suit was brought within 12 years of his succession 
to the Stanom. 

Per Wallis, C. J.—Kach successive holder of a 
Malabar Stanom is in the same position as an ordi- 
nary heir succeeding on intestacy. In either caso it 
is the law of the land and not any act of the previous 
holder or owner that confers title on the successor. 
The fact that the Jaw of the land confers limited 
powers of disposition in one case and unlimited 
powers in the other can make no difference. la both 
cases for the purposes of the definition of the plaint- 
iff in the Limitation Act, which is intended to include 
predecessors-in-title of whom the successcr is the 
representative, the heir must be considered to derive 
his title from and through the purchaser and the 
intermediate holders or owners who have taken by im- 
heritance Vl Rasa or PALGHAT v. KANNANPRA 
Nair Veetin, 33 M. L. J. 26; 6 L. W. 195; (1917) M. 
W. N 552; 41 M. 4 ; 22 
Tenure, heritable and transfernble—Police jagir 

in Zemindari of Pachete, nature *f—Eseculion— 

Sale, Liw applicable to—Intention of parties- -Sale of 

jagir—Swi! of jagirdar dismissed—Subsequent jagir- 

dar, whether competent to sue. 

The Police jagirs in the Zemindari of Pachete are 
hereditary, subject to the condition that it is compe- 
tent to the repres: nfative of Government to dismiss 
the heir of the last jagirdar and to appoint, if neces- 
sary, even an outsider, but till the Collector exercises 
his option-the customary rule of inheritance must 
operate Where the Collector does not exercise his 
power of appointment and allows the rule of succes- 
sion to take its course, particularly wherd he actually 
withdraws his right of nomination, the heir of a 
jagirdur can take only what the jagirdar had. But 
where tte Collector does step in to exercise his 
power of nomination and dismisses a lineal heir, 
the new appointee succeeds notas an heir but so to 
speak by vis major, 

A Police jagir in the Zemindari of Pachete was sold 
in execution of a decree for arrears of rent. The 
heir of the judgment. debtor, the succeeding jagirdar, 
objected to tho sale, but his objoctionewas ovprruled. 
Subsequently he broughts a suit to sab the sale aside 
but the suit was dismissed as barred by limi ation. 
His heir again brought a suit for posession of 
the jagir: 

Held, (*) that the jagirdar who held the jayir at 
tthe time of the sale repfesented the whdle jagir, and 
that by the sale it passed to the purchasers so that 
nothing was left to which #he plaintiff could lay 
claim: 

(2) that the plaintiff's claim was barred by the 
doctrine of ves judicata py reagon of the dismissal of 
the objection and suit preferred by his father, 
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When a sale is held the rights of the parties are 
fixed with reference to thastate of the law at that 
time, and any subsequenf interpretation will not 
operate to affect the results of that sale, 

In every sale evhat matters is what the Court 
intends to sell and what the auction-purchaser 
intends to buy. Pat Japas Lat v. DEBI LAL SINGH, 
8 P. L. W. 149; 2 P. L. J. 725 399 
Tort —Negligence -- Damage caused by cattle in custody 

of bailee— Liability of owner— Master and servant, 

M. made over two buffaloes to N.to tend on pay- 
ment of a certain sum. One of these animals was 
vicious and was known to be so both by M. and N. 
Whilst the buffaloes were in charge of N.’s son, a 
small boy, they gored to death one of plaintiff's 
buffaloes. Plaintiff sued M. and N. for damages: 

Held, that N. alone was liable, inasmuch as at the 
time that the goring took place he was exercising an 
independent calling as an agister and was, therefore, 
in the position of a bailee and not that of a servant. 

The true test is to ascertain the relation between 
the party charged and the party actually doing the 
injury. Unless the-relation of master and servant 
exists between them, the act of the one creates no 
liability in the other. L B Ma Myara v. MAUNG 
Suwe Tus, 9 L. B. R. 64 52 
—-Negligence—Damages, suit for—Burden of 

roof—Hes ipsa loquitur, applicability of. 

The burden of proof in an action for damages for 
negligence rests primarily upon the plaintiff, who in 
order to maintain the action must show that be was 
injured by an act or omission for which the defend- 
ant is in law responsible, except inthe cases where 
law presumes liability from an act or omission 
immediately upon proof of its occurrence. That is 
to say, an exception tothe general rule that the 
burden of proof for the alleged negligence is in the 
first instance on the plaintiff, occurs whenever the 
facts already established are such that the proper 
and natural inference immediately arising from them 
is that the injury complained of was caused by tho 
defendant's negligence. To these cases the maxim 
“res ipsu loquitur" applies. But in cases where the 
injury is caused by the use of tackle or machinery 
for which the defendant is responsible, there is no 
immediate inference that th® defendantis at fault. 

e Butif the injury is traced directly tiosome defect in the 
tackle or machinery, then the defendant must show 
that the defect was one for which he is not to blame. 

Plaintiff went to take lunch in defendants’ restau- 
rant, and while she was taking her lunch the 
electric fan suspended over the table at which she 
was sitting fell down and injured her left hand 
and shoulder. She sued the defendants for damages, 
alleging that the accident was due to their negli- 
gence. It was ‘found that the accident was due 
to some latent defect in the suspension rod of the fan, 
which could not have been discovered by the exercise 
of ordinary diligence and care : 

Held, (1: that the defendants were not required 
to exercisó more than ordigary cantion and skill; 

(2) that there Was no negligence on the part ob 
the defendants, inasmuch as the accident could not 
have been obviated by the exercise of ordinary care, , 
skill and caution on their part, and that, therefore, 
they werenot liable in damages. B Cazes, B.E v 
Menctxi Bros, 19 Box, L, R. 778 * 8 
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Transfer of Property Act (IV of 
1882), S. 6 - Actionable claim —Right to recover 
money from agent on taking accounts, whether transfer- 
able— Transferee, whether can sue in his own name. 
The rightto recover money, which might be 
found due on taking accounts from an agent, is nob 
a mere right to sue within the meaning of segtion G 


of the Tramsfer of Property Act, but is am actiondble * 


claim which is capable of transfer; and the transferee 

can maintain a suit in his own name against the agent 

for the recovery of such eamount as might be found 

due on taking accounts from him. ©  Onunawoxi 

MONDAL v. RAJENDRA KUMAR SINGHA , : 890 

S. 35—Person occupying different tapaci- 
ties in relation to benefit and burden, whether .sub- 
ject to rule of election. : ‘ 

Under section 35 of the Transfer of Property Act a 
person taking no benefit directly under a transaction 
but deriving a benefit under it indirectly need not 
elect, and a person who in his own capacity takes a 
benetit under the transaction mayin another dissent 
therefrom. O DxrurY COMMISSIONER OF PARTABGARK 
v, RAM SARUP, 20 O. C. 243 18 

- S. 43, applicability of, to contracts by 
persons disqualified by law from contracting —BHslop- 
pel by representation, operation of. ; 

Section 43 of the Transfer of Property Act does 
not embody a doctrine of equity, it merely lays down 


a rule of estoppel by representation. The language. 


of the section clearly implies that the transferee is 
ignorant of the facts, and accepts and acts upon the 
erroneous representation and the false profession; and 
no transferee who has not been misled thereby can 
claim relief under the section, 

There can be no estoppel by a false statement 
where the truth asto the matter stated is known to 
both parties, nor can there be an estoppel to defeat 
a plain provision of the law. 

Per Mittra, A. J. C.—Section 43 of the Transfer of 
Property Act applies to the case ofa judgment- 
debtor who professes to transfer property without 
the written permission of the Collector in coniraven- 
tion of the provisions of paragraph 11 of Schedule IJI 
of the Civil Procedure Code. N Saru Bar v. Bagat 
Kuan, 18 N. L. R 180 200 
Ss. 5I 428,438 
S. 52 Lis pendens, doctrine of, applicabi- 

lity of—Bona fide belief that litigation M yana, 

effect of—Improvements—GConvypensation, Uu 

Where a party claims compensation in resp ap! of 
improvements effected by him on property adjudged 
to the opposite side, he cannot be met with the 
plea of lis pendens if the opposite party has on his. 
own side been guilty of laches, 

Though cross-objections are in practical effect a 
eross-appeal, they are not an appeal for the pur- 
poses of the applicability of the doctrine of lis 
pendens. 

Where a parby, acting on the bona fide belief 
that the litigation in respect of a certain portion 
of the property originally in dispute i$ at an end 
and that itis his property, spends money on it, he 
is equitably entitled to compensation in respect of 
the improvements effected by him. P Nikki v. GUJAR 
Mat, 94 P. W. R. 1907; 114 P. L. R. 1917 54. 
S. 53—Transfer before attachment, bona. 
fide—Crediior, whether can avoid transfer. 











A judgment-creditor cannot avoid a transfer of : 
2 , the judgment-debtor's property prior in date to his 
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attachment without its being shown to have been 
nfadg with an intent to defeat or delay creditors of 
the transferor and thus voidable under section 53 of 
thes Ttansfer of Property Act. WI Muryu Kumara 
OnukTTIAR & ALAGAPPA CHETTIAR, 6 L. W. 518. 554 
S. 54—Sale—Deltvery of possession in an- 

ticipation of agreement, effect of —C. P. Tenancy Act 

(XI of 1898), ss. 70, Ti fale, incomplete, of holding 

—Ejectment— Suit, maintainability of. 

Plaiwtiifs father agreed to transfer his ordinary 
holding in favour of the defendant for a considera- 
tion of Rs. 60 and the latter paid Rs. 10 as earnest 
money. It was stipulated that the vendor was to 
surrender the holding ‘to the malguzar, who was to 
lease it ont to the defendant, The latter was put 
in possession of the holding in pursuance of the 
agreement. t 





Held, (1) that the sale was not completed by deli- ` 


very of possession of the holding under section 54 of 
the Transfer of Property Act, inasmuchas the delivery 
of possession was not made in execution of the agree- 
ment of sale but in anticipation of it; 

(2) that asthe transaction fell short of a com- 
plete sale, it was nota transfer in contravention 
of the provisions of section 70 of the C. P. 
Tenancy Act, and that, therefore, the remedy by an 
application to the Revenue Officer under section 71 
of the said Act was not open to the plaintiff, and he 
was, consequently, entitled to come to a Civil Court 
and eject the defendant, who had acquired no title 
to the holding. M BATANAND v. MapHorao 288 
— S. 55 (4) (D)—Vendor and purchaser— 

Delay in payment of purchase-money due to default 

of vendor—Interest, vendor whether entitled to. 

In the absence of any express stipulation to the 
contrary the purchaser is considered as in possession 
from the date when he completes his contract 
after the time mentioned for completion and from 
that moment he takes the rents and profits and 
pays interest. 

In the absence of an express condition in the 
contract of sale to cóver all possible causes of 
delay, the general rule must prevail according to 
whic if of two contracting parties causes the 
othe ommit a breach of one of the conditions of 
the act the party at fault cannot profit by his 
own fault and exact the penalty for the breach. 

If delay in the payment of purchase-money is 
due to the vendor's own default in showing a good 
title, he will not be entitled to take advantage of 
his own wrongand to claim interest, WI Purwanti 
NAvANNA ELLARAYAN v. NAGENDEA IYAN, 6 L. W. 2:8 













509 
— ss. 58 (b), 68 (a) 349 
E S. 59—Attestation, valid—Proof 294 





—— ss. 60, 83, 84—Mortgage by persons 
owning separate shares— Redemption, right of— 
Owner of portion of equity of redemption, whether 

_ -ealitied to redeem, 

The owner of a portion only of the equity of 
redemption is entitled to redeem the entire mortgage 
even against the will of the mortgagee. 

In the ease of a mortgage by several persons 
owning separate shares in the mortgaged property, 
every one of the mortgagors is not merely interested 
dn the payment of the mortgage money and the 
redemption of the estate but has a right to redeem 


GENERAL INDBX. 


Transfer of Property Act—conid. 


the entire estate. A Phan CHAND v. BABU Lar, 

15 A. L. J. 791; 39 A. 719 879 

SS. 60, 82—Mortgage=Release of part of 
mortgaged properties - Contribution, liability for, of 
item released. 

A mortgagee voluntarily releasing a portion of the 
mortgaged property is not bound to abnte a pro- 
portionate part of the mortgage-debt, 

The language of section 82 of ihe Transfer of 
Property Act affords no foundation for the argu. 
ment that the owners of part of the equity of redemp- 
tion could be deprived of their right to contribution 
under the section by the action of the mortgagee in 
releasing another portion of the mortgaged property. 
Mi PerUMAL Prnnar v. RAMAN OHETTIAR, 33 M. L. J. 
211; 6 L. W. 450; 40 M. 968; (1917) M. W. N. 752 





. 352 
—— S. 63 468 
—— —— $8.67 975 


S. 68— Mortgage—Bale of mortgaged pro. 
perty under Land Acquisition Act — Mowgagee, 
remedy of—Charge on puwhase-money, mortgagee, 
whether has—Land Acquisition Act (I of 1894). 

A sale of property under the Land Acquisition 
Act operates to effect “destruction” of the 
mortgaged property within the meaning of section 
68, Transfer of Property Act, and after that the mort- 
gagee’s remedy is only to require the mortgagor to 
give him within a reasonable time another sufficient 
security for the debt, and on his failure to;furnish 
such security to sue his mortgagor for the 
mortgage-money. * » 

There is no authority in the Transfer of Property 
Act for the proposition that when a mortgaged pro- 
perty is acquired under the Land Acquisition Act the 
mortgagee has a charge on the purchase-money, 
O SAJJADI BEGANM v. JANKI BIBI, 20 0. C. 266. 793 
—— —— s. 68 (a) 349 
S. 74 383 
S. 74 —Mortgagee, subsequent, right of, to 

pay off prior—Limitation Act (IX of 1908), Sch. I, 

Art. 132—8Guit against mortgagor to gecover money 

paid by second mortgagee—Limitation, commence. 

ment of. e d 

A prior mortgagee broughta suit on the basis of 
his mortgage making the second mortgagee a party 
to it and obtained a foreclosure decree which did 
not make any provision for allowing the latter to exer- 
cise his right of redemption. The second mortgagee, 
however, paid off the d: cretal amount and redeemed 
the mortgage. He then sued the mortgagors for the 
recovery of the amount and in default prayed for 
foreclosure: 

Held, (1) that the suit, being one net for opntribu. 
tion but for recovery of the whole ampunt paid by the 
plaintiff, was governed by Article 182 of the Limita- 
tion Act, and that limitation ran from tho date when 
the mortgage amount fell due and not from the date 
when the amount was paid in Court; 2 

(2) that the second mortgagee, haring paid the 
decretal amount, acquired under section 74 of the 
Transfer of Property Act all the rights and powers of 
the prior mortgagee as such. N NarHURAM v 














SHEOLAL, 13 N. L. R. 217 796 
— S. 82 . e. S . 352 
—— — SS. 83, 84 879 
-- — s.90 282 
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Transfer of Property Act—contd. 


‘ss. 98, 51 Sstortgage, combination of 
simple amd usufructuary Stipulation conrer'ing 

- mortgage into sqje Clog on equity of redemption — 
Adverse possesion by ‘mortgagee—Improvements, 
claim for, value of —Bona fide holler under defec- 
tive title, right of —Erecution Attachment—Claim 
proceedings, effect of —Title perfected after date of at- 
tachment, effect of. 


A provision ina mortgage deed that the mortgagee 
should enjoy the mortgaged prop-rties for a certain 
period and that after that date, if the principal is not 
paid, the property sliu ud become absolutely his, does 
not convert the mortr ‘so into an usufructuiry one, 
nor does the sale bec. -e absolute after the stipulated 
period. Such a’ provision isa clog on the equity 
of redemption and must be relieved against, lt is 
introduced not asa term of the mortgage but only 
as limiting the term of enjoyment in lieu of interest. 

Possession continued by a mortgagee in a differont 
capacity will suffice to start adverse possession, 
although the origina: pgssession is not given up, 


Where a mortgage. effects improvements on the 
mortgaged property under the bona fide belief that 
in accordance with the terms of the mortgage-deed 
he has become absolute owner of the property, he is 
entitled to the value of the improvements effected 
by him under section 5i of the Transfer of Property 
Act, 


A decision in a regular suit instituted to contest 
an qrder male in claim proceedings places the 
parties in status quo ante oither by vacating the o! der 
made in the said proceedings or by confirming it. 

Where a party in possession of property, whose 
title to the property is still inchoate, chooses to 
invoke the aid of the Court to protect the property 
from attachment, and as a reSult of the summary 
proceedings started by him the intervention of the 
Court is sought in a regular suit to adjudicate upon 
his title, he is bound by the decision given against 
him, and the right restored to the parties is the 
right which they asked the Court to give a decision 
upon as on the date of the attachment. MI Panpiyan 


PILLAI v. VELLAYAPPA RowrHER, 93 M. L. J. 31h 6 
L. W. 568 433 


— S. 106 3 

Where section 108 of the Transfer of Property 
Act is not applicable, all that is required is that 
a notice to quit must be & reasonable notice. 
What is a reasonable notice is a question of 
fact depending on the particular circumstances of 





each gase. Mauna Po O v. MuNIANDY 
QRRVAL e 3 
— — s. 107 948 


— 2S, [I I Landlord and tenant —Permanent 

tenure —Disclaimer of landlord’s Litle —Forfeiture. 

A lease notwithstanding thatit is permanent is 
liable to férfeiture undere the provisions of the 
Transfer of Property Act, if the tenant denies t Be 
title of thelandlord o 

To constitute a disclaimer there must be a 
renunciation by the lessee of his character as 5 nant 
by setting up a title ina third person or by claiming 
title in himself. C ANNADA UHAHWAN Datta v. Mount 
CHANDRA Guna, 26 C. L. J, 261 * 673 


INDIAN CASES. 


[1917 
Transfer of Property Act- concld. | 


— — S. [12 HEjectment, suit for, on ground of 
non-payment of rent - Rent for period -subsequent 4o 
default, claim for, effect of FPorfetture— Waiver. 
A suit for ejectment, on the ground that under, an 

express covenant in the lease the tenant is liable’ to 

be ejected for default in payment of rent, mist fail 
where the plaintiff in the same suit also claims rent 
for periods subsequent fo the default in payment of 
rent which gave him the cause of action for eject- 
ment, as by making such a claim he ‘must be, takèn 
to have waived the forfeiture under section 112 of 
the ‘Transfer of Property Act. C ABDUL RASHID 
KHAN v. SAFAR.ÀLI 61 


—- - s.I30 684 


Treasure Trove Act (VI of 1878), ss. 
20,21 Abetment of offence under s. zO—Forbid.. 
ding person mot finder to give notice—Offence— 
Charge in doubtful case, formulation of. 

Forhidding a person, who is not the finder of a 
trersure and who has not been employed or instruct- 
ed by the finder to give notice on his account, to 
give the notice required by section 4 of the Treasure 


Trove Act is not an offence within the meaning of 


section 2lof the Act. 


{n a case where there is some doubt as to what the 
offence really is that an accused is supposed to 
have committed, the charge should be olearly 
formulated A SITAL v. EMPEROR, 15 A, L. J. 796: 
19 CR. L. j. 86 995 


Trespass—Cutting trees—Dispossession 411 


Trust—Mahant of asthan, position of —Mortgage of 
trust property—Necessity -- Burden of proof —Intevest 
—Contract’ vate, whether to be allowed— Reasonable 
vate Court, discretion of. | > 
A mortgagee of endowed property must prove that 

at the time the money was advanced he made all 

reasonable enquiries, which satisfied him asa prudent 
man that there was legal necessity affecting the 
endowed property which was to be met and 
surmounted by the loan which he was advancing. 

A mortgagee of an endowed property is entitled 


to recover asa charge upon that property such of 
the mortgage money as is proved to Men 
advanced for legal necessity. ý Apa 


The mahané of an asthan is in the positiai^ L7 
a trustee and is not at liberty to borrow money at 
any rato of interest he pleases. In cases of mortgages 
of endowed property a Court is not bound to decree 
interest at the contract rate but has full discretion to 
allow a reasonable rate of interest only. DURGA 
BHARTI v. GuPTAR PRASAD, 4 O. L. J. 647 


—— — - Right to receive portion of income, whether 

vests property in beneficiary 273 
- Trustee of temple, abhether personally liable 

for debt. ^ 

Where the income of a temple is more than 
sufficient to me^t its current expenses, the trustee is 
personally liable for debts incurred by him during 
his period of management. He is not so liable, how- 
ever, for deb’ s incurred bya previous trustee before he 
took over management of the temple. WWI VisvaNATHA 
PANDARA SANNADHI v SOUTH [NDIA BANK LTD, ^ L. 
W. 712; (1917) M. W. N. 878 

isi . 
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Cas. 


_XLI® 132 


XXXVI 
XXXVII 


Tol, IX. 
XXXII 
XXXV 
XXXIV 
XXXIII 


0.» XXXVI 


XXXVII 
XLI 

.. XXXVI 
sa XXXVII 


LXXXVIII 
DNE 


.. XXXVIII 
XL 


XXXIX 

Loo KM 
XL 

XLIII 

Loo XUV 
O XUI 
Oo XLI 


XLIV 


883 
669 
364 
184 
419 
595 
356 
965 
815 


171 
735 
830 
95 
888 
168 
15 
148 
591 
803 
3811 
209 
439 
52 
869 
161 
839 
154 
132 
1007 
858 
81 
86 
337 
808 
551 
921 
343 
347 


` Burma (Upper) ‘Rulings, 


Fol, II, 1917. 


(4) 


Calcutta, I. È. R. Series, 


Burma (Upper) Rulings, 
ft III—1917—conold. 


Ind. Cas. 
Vol Page, 
XLIV 609 

» 627 
» 620 
» 669 
» 674 
3» 679 
» 690 
» 693 


Calcutta, 1. L. R. Series, 
Vol. XLIY. 


ws XXXVIII 


sa XXXVIIL 
. XXXVII 


D 


” XXXVIII 


* XXXVIII 


XXXVI 1 
571 


XXXIV 180 


XXXIV 
XXXV 
XXXVI 
XXXVII 


XXXVI 


5 
XXXV 
XXXIV 
XXXIX 
XXXV 
XXXIV 
XXXIX 
XXXVI 
XXXIX 6 


XXXVI 
XXXIV 


XXXVII 


"XXXIII 
XXXIX 
XXXVII 
XXXV 
XXXIX 
XXXVII ` 


XXXIX 


XXXVP 


Vol, XLIV—coneld. 


Page. 


567 
573 
585 
595 
627 
639 


ba 
pd 
pd 
< 
H 


: 
= 


XXXVII 

m ” 
sa XXXVII 
we XXXIX 
XL 
a XXXVI 
sn XXXVII 
XXXIX 
wee XLII 
» XXXVII 
XXXIX 
XXXV 


I ” 


Calcutta Law Journal,* 


Vol. XXV. 


XXXVI 
XXXIX 
XXXIV 


DI 


2 XXXVIH . 


XXXIV 
XXXIX 
XXXVI 
XXXIX 

XXXV 
XXXIX 


2 XXXVIII 


= 


608 
702 
571 
209 
857 
317 
902 
199 
205 
213 
938 





Calcutta Law Journal, 


Vol, XXV—contd. 

Ind. Cas., 
Page. “Vol. Page. 
116... XXXIV ,900 
I21 -... XXXVII 932 
i28 .. » > © 595 
188 .. »v 547 
140 ... »- 660 
149 .. XXXVI 286 
155 .. XXXV 182 
169 ... XXXVIII * 600 
160 .. XXXVII 117 
163 .. XXXVI 598 
166 .. XXXVII 145 
198 ., XXXIX “466 
209, .. XXXVIII 923 
216 XXXIX 7788 
220 » 252 
224 wie 9285 
238 XXXVII ‘683 
288 XXXIX 705 
255 5 490 
259 346 
265 KL 189 
273 XXXIX 243 
279 .. B 156 
286 .. XXXVII :882 
308 .. XXXV 850 
811 .. XXXIX 627 
816 .. 343 
322 .. XXXIV 929 - 
325 .. no 341 
882 .. XL 348 
385 oe » : 359 
889 XLI 508 
349 XL 738 
351 XXXVI 808 
854 XL 230 
857 .. XXXIV 162 
860 .. XLI 183 
363 XXXVI 104 
‘B91 XXXV .49 
896 XL 422 
899 »" 426 
401 XLI 318 
425 XXXVII 379 
434 .. XXIII -632 
446 .. XXXVIII 761 
451 XLI 138 
464 .. XXXIX 963 
450 .. 5 969 
459 n’ 78 | 
467 XXXVIII 469 
469 .. XXXVII :847 
478 XXXIX 886 
476 n" '889 
480 .. XL 544 
487 i 337 
490 .. » '981 
' 508 ” 242 
517 XXXVI 87 
524 i 38 
535 XL 368 
537 XXXVI 11 
5647 .. XL 411 
55l ..XXXVIII 787 
b58 .. XL 845 


Calcutta Law Journal, 
' Vol XXV—contd. 





d Ind. Cas. 
Page - Vol. Page. 
bee. XXXV 695 
560 .. XL 371 
664* .. n 694 
567 ..XXXVIII 929 | 
578 .. XXXIX 968 
581 .. y 964 
58% .. 5, 659 
595 XLI 516 
606 -XXXV 828 
610 XL 295 
613 XLI 989 
619 » 116 
626 * 526 
629 » 358 
635 . XL 27 
639 XXXV 782 
Vol. XXVI. 
1 XXXIX 280 
13 5 311 
24 3 454 
29 XL 322 
37 XLII 601 
39 5 604. 
42 ^ 466 
44 XL 999 
49 XLI 598 
62 XL -383 
88 XLI 472 
90 5 477 
94 .. XL 819 
97 .. 7, 284 
101 Ae ds 286 
105 .. XLI 842 
109 XXXVII 66 
114 XLII 729 
115 : XL 1008 
116 XXXVI 398 
123 XLI 810 
127 XXXVI 510 
130 XLI 853 
138 .. p 811 
141... XL 781 
148 .. » +650 
158 .. XXXIX 722 
165 .. XXXVIII 814 
169 .. » 809 
175 .. 4 354 
182 .. XXXVII 122 
187 .. - XLIL 484 
208 .. XLI 998 
218 .. » . 668 
216 .. XLII 305 
260 XLÌ 511 
268 2^. s 872 
261 , .XLII 678 
263 ' XUI — 736 
265 5 693 
267 988 
282 — » 641 | 
290 XLI, 98 
300 XLII :225 
918 w ^ p  — Tel 


t 


Calcutta Law Journal, 
Vol, XXVI—concld, 


. Ind. Cas. 
Page, Vol. Page. 
317 .. ,- XL 839 
819 .. XLI 610 


322 .. XLII 881 


396 .. ^, 711 
828 .. XL' 996 
383 ..  XLII 431 
889 .. » . 709 
942 .. XL 740 
345 ..  |XLIV 930 
-401 ... XLV 118 
459 .. a 338 
557 .. XLII 849 
568 .. f 959 
572 .. » ^ 48 
584 .. - 661 
590 ..  XLIII 361 
605 ... XLII 63 


610 .. — -XLI 129 


Calcutta Weekly Notes, 


Vol. XXI. 
162 .. XXXVI 682 
167 ..XXXVIII 423 
176 .. XXXIX 356 
177 .. |, ^ TT 
157... XXXIV 82 
194 .. ' XXXVI 912 
19 .. XXXV 60 
208 .. XXXVII 956 
200 .. XXXV 76 
214 .; XXXIV 409 
217 ..XXXVIII 66 
218 ... XXXIII 568 
222 ... XXXVII 887 
295 .. XXXVI 420 
282 ... XXXVII 804 
284 5-86 
238 .. XXXII 545 
240 .. XXXVI 448 
246 .. XXXV 415 
248 .. XXXVI 146 
250 .. XXXVII 421 
258 .." = Tel 
257 .. XXXIX 401 
$08 4 p qd 
2690 .. —, 465 
280 .. XXXII 267 
290 ..XXXVIII 379 
208 .. XXXIX 199 
304 .. XXXVIII 647 
810 ..' „ 885 
314 .. XXXIX 6 


320 .. XXXVII 145 


389 .. XXXVIII 388 
342 .. XXXIX 189 
344 .. 35 700 
345 .. XXXVI 20 


358 .. XXXVIII 683 
368 .. XXXIV 912 
366 ., XXXVI.375 
371 .. XXX¥IL 847 


5) 


Calcutta Weekly Notes, 
Vol. XXI—contd. M 


Page. 
373 
376 


Ind, Cas. 


Vol, 
XXXIX 


XXXVI 


Qo XXXVIIL 


XXXIX 
XXXVI 


Page. 
388 


460 


Not reportable. 


XXXIX 
XXXVII 

ss XXXIX 
... XXXVIII 
XXXIX 

39 

XXXIV 
XXXIX 


HI 


^n 


`. XXXVII 


XXXIX 


3 
s XXXVII 
2^ XXXV 
`. XXXVII 
0 XXXIX 
XXXIV 
XXXIX 
XL 
XXXIX 

HI 
ns XXXVII 
ag a A XGL 
o XXXIX 


asa XXXVIII 
NE UN 


696 
466 
262 
923 
409 
302 
986 
` 846 
205 
705 
209 
788 
938 
934 
305 





Calcutta Weekly Notes, 
Vol. XXI—contd. 


e XXXIV 
e XXXIX 


wa XXXIV 
- XXXVII 


d. qe ME 
. XXXIX 


e XLI 
.2 XXXVII 


ac XE 


XLI 


ye XXXVII 


ji XLI 
v XLN 


5 


$a XOL 
eo XXXV 


TI ri 


Calcutta Weekly Notes, 
Yoh XXI—concld. 


XL 271 
XXXV 695 
XXXIV 228 
XL 822 
XLI 305 
XLI 603 
XLII 623 
XLI 348 
XLII 604 
XL 731 


XLIII 268 
- XLII 933 
„© 516 
XLI 525 
XDI 574 
XL 736 
XLII 
x 255 
XXXIX 778 
XL 816 
XLI 479 
XLIII “376 


286. 


241 


Vol, XXII. 


XLIV 770 
XL 650 
XLIII 864 
XLI 425 
XLII 590 
XLI 908 
XLII 601 
ye 849 
XL ' 996 
XXXVI 884 
XLI ` 307 
XLII 863 


. « XLII’ 898 


*XLI e 


2 XXXIX 881 


XLIII 856 
uv (7 
“ XXXIII 994 
XLIII ` 996 
XXXI: 859 


Vol. XL. 


2 XXXVII 
Lo XXXIV 
2. XXXVII 
L. XXXVII 

XL 


2. XXXVII 


XXXIX 


Ll. XXXIV 


XXXII 


. KAKI 
a XXXIV 
sa XXXVI 
a XXXIX 
saa XXXVIIL 


So XXIX 


C6) 


Madras, 1. L. R. Series, 
e. 


Madras, I. L. R, Serves, 
Vol, XL —concld. 


Ind. Cas. 
Page. Vol Page.- 
727 .. XXXV 219 
783 .. XXXVI 445 
748... XLI 510 
"45 . XL 8531 
752 ... XXXIX 429 
759 .. ` XL 192 
767 XXXVIIL 986 
TI6 ., XXXVII 892 
180 XXXVIII 806 
783 wc co, 7789 
"89 .. XXXIX 1006 
791 ... XXXVIII 447 
798 . XL 650 
804 XXXVII 444 
810 XXXVI 524 
818 ... XXXVIII 223 
824 .. XXXIX 254 
835 .. XXXVII 516 
84) .XXXVII 117 
846 .. XLI 546 
871 .. XXXIX 2638 
880 .. XXXVIII 976 
888 .. XLI 
909 XLIH 114 
910 XXXV 254 
923 . XXXIII 629 
925 XL 518 
939 .. XXXVII 237 
941 » 528 
949 ii 136 
955 .. 5 778 
964 : 297 
968 . KUH 352 
976 . XLV 261 
971a ... », 257 
989 XXXVII 741 
1004 XXXVIII 233 
1009 XLV 109 
1016 XXXVII 627 
1028 XL 709 
1030 XLI 664 
1040 .. XLII 231 
1069 . XLII 294 
1083 .. XL 896 
H08 ..  ,' 516 
1111 .. M 841 
118 .. XXXVII 753 
1122 .. XL 118 
1127 .. » ^" 608 
1130 XXXIX 980 
1184 ... XLIII 138 
1M .. XLIV 818 
J173 se " 847 
Madras Law Journal, 
‘Vol. XXXIL 
I .. XXXIX 788 
6 ..XXXVIII 938 
13 .. XXXVII 836 
24 .. . XL ‘681 
35 XXVIII 683 





eee 


Madras Law-Journal, 
Vol, XXXII—contd. 


Ind. Cas. ° 


-* Vol. Page. 
4 XXXVII 982% 
* 164 


m *321 


» 
XXXVII 857 


. XXXVIII 809 


LXXXVIH 


XXXVII 
XXXIX 


XXXIX 


XXXVII 


“XXXVI: 843 
646 


XXXIII 
XXXV 
: XL 


610 
50 
659 
581 
235 
"4l 
518 
262 
243 
878 
526 
607 
627 
358 
210 
346 
629 
346 
439 
'516 
843 
189 
"88 
'867 
172 
240 
627 
508 


XXXV 
» 

XL 

» ji 

XXXII 


XL 
XXXIX 


XL 


“185 
“1656 
b18 


976 
405 
339 
166 
‘118 
: 659 
778 
454 
‘814 
126 
“502 
305 
684 
198 
+ 7220 
242 
, €6u 
» 205 
84l. 
620 
429 
268 
. 958 
2» o ` ` 964 
414 
: 862 


Madras Law Journal, 
. ^ Vol; XXXII—contd. 


103 
118 


Y44 


208 


217 
219 
221 
262 
277 
295 
297 
800 


FID 


.. 
one 
one 
one 
D 
. 
, 
D 
... 


wae 
` 


Ind. Cas, 
^ Vol. Page. 


XLI 

XL. 
XXXVIII 

XL. 


c 
: XXXII 


s XXXVI 


id XL 
XXXVIII 


» 
XL 
5 
XLI 


`. XXXVIII 


XLII 
XXXVI 
XXXIX 


Supplement. 


XL 


Vol. XXXIII, 


n 


302 . 


309 


XXXIX 
33 
XLII 


41 


830 
408 
362 
612 
566 
188 


263 
241 


6604 


C7) 


Madras Law Journal, . 
Vol, XX XIII—ocontd. 


Page. 


816 
820 
843 
355 
857 
266 
870 
379 
382 
887 
410 
413 
416 
430 
448 
449 
455 
459 
463 
468 


^ 4171 


412 
474 
416 
481 
486 
499 
509 
512 
615 
519 


533... 


536 
649 
543 
545 
518 
553 
555 
566 
577 
58! 
591 
596 
599 
601 
603 
607 


w.. 


Ind. Cas. 


Vol. 
XLII 
XLIII 


S XXXVIII 


E 


XLII 


Page. 
438 
81 
628 
464 
366 


980 |. 


* 681 
502 


953 ‘ 


246 
678 
630 
R97 
977 
384 
331 
344, 
536 

6 
219 


mm 


Madras Law Journal, 
Vol, XXXIII —conold. 


Ind. da ! 


Ind 
Page. Vol. Page. | Page. Vol. 
696 .. XLV 332| 303 .. XL 
699 .. XLII 929 | 8310 ... XXXVIII 
708 .. XLIII 661] 315 .. XXXVII 
707 .. XLIII 539 | 324 ... XL 
794 .. XLII 911 | 329 ... XXXVIII 
729 .. XLIII 578| 337 .. XXXIX 
740 .. "5 860 | 9344 .. XL 
746 4 180 | 351 .. XLI 
750 79 | 877 ... XXXVIII 
753 a M 501 382 w 5 
75 55 711 | 386 ... KL 
759 ; 833 | 401 .. ji 
187 ^ 850 | 405, ... XXXVUI 
408 ... XL 
—_— 4M 5, 
Madras Law Times, Vol. XXII. 
Vol. XXI. 
1 XXXIX 
1 ..XXXVIU 92%] 10 » 
6 .. XXXIX 6 17 XLI 
12 ... XXXVIII 932 20 .. XL 
JB 4 50. 938 22 ... XXXIX 
24... XXXVII 836) 31 .. " 
30 .. XXXVIII 840 89 ... KU 
86 .. XXXIX 788 42 .. XXXIX 
40 .. XXXVI 104 45 . XL 
62 .. XL 60 62 .. XLII 
71 .. XXXVII 986| 57, ... XL 
T a » 818| 68'.. XXXIX 
TB o. 3 683! 69 .. XLV 
82 .. XXXVII 414 16 XLI 
88 ... XXXVIII 300 91 i » 
91 .. » 172} 94 .. XLII 
93 Mi 223| 115 .. XLI 
97 .. y: 809 | 119 .. 5 
102 .. » 814| 1201 .. XL 
108 5 240 | 182 .. S 
ill N 346] 189 .. XLII 
118 Ke 976 | 146 e. i 
121 .. " 297 | 149 .4 XLI 
124 .. XXXVIIe5026 | 151 ... XLII 
190 ... » '607 | 162 .. ys 
210 .. XXXIX 243| 163 .. XLI 
215 .. " 236 | 169 XXXVII 
222 á 259 | 173 XLIII 
225 XXXVIIÍI 788 196 .. XXXIX 
229 .. XL 6111 202 .. XXXVIII 
233 .XXXVIII 238 206 ... XLII 
286 .. XXXIX 6827, 21l .. " 
240 . j 346 | 218 .. AE 
245 .. XXXIX 741| 226°... * XLIII 
261 .. » 254 | 282* .., XLI 
255 .. XXXVIII 117, 233 ..., XLII 
207 .. " 186 | 236 ... XLIII 
262 ... XXXIX 156] .257 .. XLII 
207 .. » 4541 260 sy? » 
271 .. XL 247 | 262 .. » 
281 .. XXXVIII 447 | 276 .. 5 
282 .. i 503 | 293 .. A 
288 .. XXXIX 659| 298 .. XXXIX 
292 .. a 34%| 800 © y 
207 .. XXXV*l 229| 310°. XL 
-299 ,.. XXXIX 46| 820 XXXIX 


Madras Law Times, 
Vol, XXI—concld, ' 


. Cas. 
Page. 
139 
354 
404 
126 
513 
193 
242 
208 
778 
715 
429 
841 
339 
118 
516 


337 
. 928 


Madras ‘Law Times, 
Vol. XXII—coneld, 


Page. ` 


323 
330 
333 
384 
846 


Qr, US 3 c 
EN XL, 931 


Ind. Cas. 
Vol. Page. 
XLIII 88 


C. e XLII 860 
XLIII 187 


XU 959 
.-. XLIII 205 
HM XLI 934 


°: cXLIHI 639 


XLV 52 

XLI 972 

e XLII" 683 
I. KLIII 626 
XLV 401 


XLII 515 | 


XLIV 419 
XLUI 9 


Law Weekly, 
Vol. V. 


XXXVII 526 
.XXXIX 6 

. XXXVIII* 240 
< XXXVI * 876 
. XXXIX 427 
s. 2 XXXV .581 
e. -XXXVI 5828 
.. XXXVII 229 
ait, cee NIB 
e -a 886 
. XXXYI 393 
M ^. 1008 
. XXXVII 792 
tie. oo ea OTe 
a XXXIX. dI 


|| 








( 
Law Weekly, 
Vol, Y—contd. 

. Ind. Cas. 
Page. . Vol Page. 
167 ..XXXVIII 237 
158 .. 4 360 
161 .. XXXVII 401 
165 .. XXXVI 855 
168 ... XXXVIII 818 
170 .. XXXIX 38 
189 .. XXXVI 38 
199 .. . ,.. .912 
204 .. XXXVIII .300 
207 .. XXXIX 160 
211 .. XXXVIII 840 
218 XXXVII 495 
220 ... XXXI 16 
222 .,. XXXVIII 169 
220 .. XXXVII 889 
228 ... XXXVIII 188 
234 s, 107 
237 XXXVII 6521 
242 .. XXXII 611 
0246 ...XXXVII 681 
250 ...XXXVIII 194 
260 ..,XXXVII 773 
259 .. XXXVIII 292 
201 `... XXXV 892 
204 ... XXXVIII 772 
266 ... XXXIX 371 
207 ... XXXVIII 806 
270 XXX[X 254 
275 XXXVII $57 
219 ... AR 981 
{290 .. XXXYI 818 
393 XXXIX 285 
299 . XXI 219 
304 .. XXXVI 817 
828 .. XXXVII 172 
327 _ XXXVI 847 
380 .. XXXIX 426 
884 ... XXXVIII 223 
839 XL 70 
841 XXXVII 230 
342 XXXVIII 683 
346. XL 616 
349 XXXVII 616 
854 .. » 900 
860 .. XXXVIII 7:5 
364 .. 5 227 
369 ” 297 
372 .. XXXVII 41 
374 . XL 145 
9875 ... XXXVII 875 
977 .. XXXVIII 346 
388 `. XXXIX 454 
392°... XXXVIII 618 
402 . š . 200 
407 . » 481 
410 `. n 339 
414 5. 5». 976 
419*.... i. 528 
425 ..., XXXIX 358 
*418. ... XXXVII 1 
462 XXXVI l 
e 456 . XXXV 939 
.401 *, XXXVII 756 
1467 ua. 986 


en 


o XXXVII 


Law Weekly, 


Vol. V—cónold. 


Ind 
Yol. 


» 


XXXIX 

wa XL 
. XXXVII 
XXXVII 

e XXXVIIL 
XXXIX 

á XL 
. XXXVIII 

XL., 


n 


» 
XXXIX 
... XXX VIII 
e XL 
XLI 
.. XXXVIII 
XXXIX 


2. XXXVII - 


93 .- 
XXXVII 
XL 
XXXVII 
XXXIX 
XL 


9». 
“| XXXVII 
us X 


s XXXIX 
. XXXVIII 
XLI 

Vol. VI. — 
XLI 

EE 2 XL 
... XXXVIII 
Vos XL 
is XXXIX 


. Cas. 
Page. 
873 
270 
441 
343 
170. 
666 
302 
778 
346 
938 
980 
117 
911 
118 
503 
414 
414 
379 
439 
368 
46 
126 
518 
414 
741 
73 
889 
Al 
188 


281 
189 
133 
680 


950 





1581 i 


VP 


"587 | 


^ 


Law Weekly, 


Vol, VI—contd. 


oon 


Lang: Weekly, 
Vol,- VI—contd: 
è n" Ind. Cas. 
Page: Vol Page 
421 .. KLIK 231 
* 498 e. » 724 
486 .. XLV 30: 
437 .. XLIL 627 
449. . 5 466 
' 446. toy 789 
448 .. .,., ' 365 
-450 . » 352 
. 456 , XLIII 88 
461 5 31. 
493 » XLII 268 
494 “AL - 644 
501 5 650: 
509 » 958 
518 XLII 654 
520 x 219 
523 |, » co 54A 
526 XLI 34l- 
542 XLIL 245 
664 XVII- 112 
568 XLII 523 
570 XLIIE 797 
572 XLI. 24 
588 XLII.. 438. 
592 . E 43 
600 . 5 977 
617 XLIIL 214 
621 55 286 
680 XLII 706 
631 XXXIX. 933 
633 XLII. 241 
635 : 223. 
637 » 273 
640 XLITE 865 
649 » 225 
663. ^ 532 
668 XLII: 368 
675 a 282 
677 3 989 
687 » 573 
659: XLIII 210 
692 „a XLII 288 
694: 5 525 
696. .., XLIIT 6 
101 XLII: 975 
703.- E 827 
"706  ... » -' 074 
708 XLII- 9 
712 XLII-.:607 
717- XLV 401 
723 .. XLIIL- 760 
788: .. 3 4 
742 . " 2Yr 
745 » 187 
750- » 651 
768 . XLIL 934- 
"OT . XLIIT 1 
“168. " 167 
760: “ALIT 505 
162 XLIII: 187 
705 XLII 939 
769 XLIV 419 
775 XLII 671- 
777 n -. 642 








( 9 ). 


Law Weekly, | 
Vol. VI—conold.. . 


Ind. Cas. 
Page: Vol. Page, 
784 XLII 929 
490 ..e -XLIII 20 
194 


» - 578 


(1917) Madras Weekly 


. Notes. 

1 .. XXXVI S47 
8 ... XXXIX -107 
5 .. XXXVIH 194 
7 XXXVII 918 
9 .. p -. "t6 
14 .. XXXVIII 218 
16 .. » 164 
20 » 986 
25 » - 879 
30 » 270 
40 XXXVII 768 
44 e . 886 
50 XXXIX 6 
55 XXXVI 817 
70 XXXVII 977 
73... j 957 
15 ... » 773 
78 .. SXXVIIL 840 
88 . 5 928 
86 XXXVI 843 
88 XXXVII 826 
'89. ... 2 964 
91 .. 35 792 
93 .. vy 613 
904 ..XXXVIIL 932 
98 XXXVII 879 
100 XXXIX. 788 
108 XXXVI 828 
104 » 1001 
105 » . 888 
106 XXXIV. 818 
1l .. XXXVIL 778 
112 ., XXXVIIL 707 
117 a M 938 
121 XXXVII 984 
130 XXXVI 488 
189 .. XXXV. 594 
141 .. XXXVII 897 
141 53 495 
143 .. XXXVIII 26 
148... XXXIX. 871 
149 ... XXXVII 168 
150 .. - XXXVI. 787 
165 .. » "4l 
166 .. XXXVIII 846 
162 XXXIX. 401 
166 et Se 406 
171 i 358 
180 . ... » -> 985 
185 .. XXXVIIL 618 
193 XXXIX. 202 
195 3 - 74l 
201: Lg 263 
23 .. -p . 948 
217 .. XXXVII 414 


(1917) Madras Weekly 
Notes—contd. 








Ind. Cas. 
Page. . Vol. ' Page. 
222 ., XXXIX 46 
226 .. . . XL 189 
.290 ... XXXVIII 339 
232 .. »  - 814 
234 .. XL. 6hl 
238 .. XXXVIII 783 
241 . XL 223 
246 XXXVII. 414 
249 XXXVIII 508 
264 XXXIX 346 
258 » 627 
261 XXXVI 20 
273 XXXIX 504 
275 .. XXXVIII 655 
278 " . 172 
280: » 117 
284 .. wc 8 
288 .. » 367 
289 XL 70 
290 XXXIX 343 
292 D 337 
803° XLI. 305 
306 XL- 846 
808 XXXVIII 295 
309 : XL 247 
818 XXXVII- 906 
321 » - 857 
327 .. XL 820 
383 .. XXXVIII 715 
336 .. n 184 
389 .. XXXIX. 425 
842 .. XXXVIII 666 
314 ‘XG 347 
346 " 210 
353 XXXIX 220 
855 -XLE 118 
359 ae 549 
862 . XXXIX 975 
363 .. j 156 
967 .. " 439 
873 .. i 193 
883 .. XL %75 
389 ... XXXVIII. 628 
893 . XL 185 
400 XXXVIII 73 
413 XXXIX 990 
414 XL 680 ` 
417 : y 414 
419. » 769 
419 ., XXXIIL 629 
420 .. XXXVIII 415 
422 ., XXXIX ,911 
423 .. KL. 882 
426 .. XXXVII 892 
429 .. XLI 589 
439 ... XXXIX 280 
441 PE XL-,891 
448- ..XXXVIII 929 
463 .. XXXIX 454 | 
456 .. XXXVIII 814 
499 .. XL 981. 
464» .. XXXIX 9644 
470 .. "y 958. 
Amm "te E XL 242 


(1917) Madras Weekly 


. Ind. Cas. 
Page Vol. Page. 
497... XXXIX 722 
A82 .. XL 837 
491 .. XXXIX 659 
490 ... » 928 
494 XLI 661 
495 XLIL 421 
498 XL 670 
501 .. XLI 384 
502 5 701 
505 " 812 
607 œ XXXIX 722 
514 XL 286° 
516- - 284 
518 XLII 527 
622 *XXXIX 311 
529 XLI 3 
633 XXXIX 807 
535 XXXVIII 292 
536 - 'XLI 98: 
550 XXXVIII 138 
552 XLII 22 
558 XLI 286: 
560 XXXIX 954. 
565 .. XXXIX, 948: 
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^81 ow. XLII 17 120 .. yi 912 
62 se ev ° 130 | 126 .. XLII 390 
63 ., XLI 976 MM. M - 48 
94 .. ^» 64 | T28 ... Not feporiable, 
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181 .. XLII 8983 
182 .. » 959 
188 .. XLI #81 
184 ... 5 809 
135 +... » 347 
186 .. " 889 
137 3 301 
138 XXXIX 735 
189 XLI ` 2&3 
140 .. XXXIX 971 
141 '.. XLIII 754 
142 XXXIX 786 
143 .. »- 793 
144 ... XLIV 974 |. 
)46 ... j 969 
146 .. » - 898 
147 » 907 
148 .. »c -87 
149 ... Not reportable. 
160 .. XLIV 264 
151 h 28L 
152 ili 219 
163 p 271 
154 XLIII 1698 
155 XLIV 2838 
156 ... » 224 
157 . 5 228 
168 .. 5 128 
159 ,. Not reportable, 
160 .. XLIV 330 
161 .. » 128 
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l XXXVIII 893 
2 XXXVI 634 
3. T 60L 
4 XXXVII 7&8 
b .. XXXIX 93 
6 . n 96 
To. » 100 
8 .. XXXVI 978 
9 .. XXXV 620 
^ 10 .. XXII 412 
ll .. XXXV 616 
12 XXXIX 849 
18 XXXVII 791 
14 XXXIX 6601 
15 s «. 654 
16 RE 657 
I7 ee " 121 
18 .. XXXVII 822 
19 XXXIX 232 
20 we » 758 
, 291 .. XXXVII 393 
22 .. XL 220 
28 XXXIX -277 
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27 
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30 
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34 
35 
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Vole Page. 

sia XL ` 6l 
^ .en5 à 68 
» 65 
XXXIX 355 

se » c 118 
.. XXXVIII 636 
M © y 580 
. XXXIX 116 
.OXXXVÍID 678 
ee 5s 887 
D XLI ` 46 
«e XXXVIII 943 
4o XXXIX 53 
4.- XLI' 8394. 
js 5 42 
» 64 

. » 7 
DEC -76 
ta XXXVIII 658 
XLI 120 

e. XXXIX 153 
a XXXVIIL 354 
XLI 222 

» 280 

» 239 
XXXVII 777 
XLI 763 

n » 248 
.. XXXVIII €00 
XLI, 266 

z 802 

» 809 

3 814 

” ' 891 

. XXXIIL 464 
XLI 932 

‘XLIL 905 

XLI 910 

wa XXXIX 508 
vee XXXVII 623 
| XLI 895 
” 897 

" ” 915 
a B 918 
i js 921 
si 5» ` 927 
. XXXIV 714 
one » 714 
XLII 95 

. » 218 
XL 487 

XLIL 338 

, XXXIX 191 
XLII 313 

XL 075 

XLII 346 

» 861 

» ` 856 

. XL 775 
. XLII £68 
» 368 
XXXIX 451 

: XLIL 375 
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8È .. XLII 
89 we XL 
90 ,. XXXIX 
92 w XXXVI 
92 Os XL 
93 ine XLI 
95 ao XLI 
95 i; "n 
96 ww XLI 
9T ' .. XL 
98 su XLI 
99 vee XLIII 
100 a. sn 
101 .. XL 
102 ave XLUI 
10d se 5 
104 vee XLII 
105 .. XLIII 
108 .. XLI 
107 itt) KL 
Oriminal. 
Lou. XXXIX 
2 wa XXXVI 
3 sw. XXXIX 
Sues » 
5 o. » 
Bove XXXV 
4 we XXXIX 
8 wee ” 
9 v » 
10 ws » 
1IL. wa XXXVIII 
12 .. XXXIX 
18 toe n 
14 aet t 
18 sa n 
16 owe 2» 
14 wo XXXVIIE 
18 ,,. XXXVI 
19 ,. XXXIX 
20 e. XXXVIII 
2) ,. XXXVI 
22 wes XLI 
28 aa XXXIX 
24 p ” 
45 n XXXVII 
26 vas XL 
20. wee XLI 
28 .. » 
29 t.. nM 
30 ... ^" 
91 . XLI 
32 one 1? 
.98 .- n 
^ 34. ane 
85 "asa ” 
36. ves XLII 
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ARO 
“772 
0798 
9x0 
374 


335 
708 
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42 
48 
Ad 
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46 
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m XLII 149 f 

» 695 

XL 308: 
XLII 593 
XLIII 84 

s. 245 | 
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li 418 
»' 799 
» 791 
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.. XXXVII 944 | 
XXXIX 341 ! 
XLI ^| 

00 XLI 807! 
XLII 67: 


XLII 36 
` 495 
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XXXIX m 
i » 169 | 
T h 378 
m » 875 
» 379 
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XXXIX 717 
» 12 
S 2 488 |" 
.. XXXVIIL 387 
» 354 
XXXIX 590 
XL 220 | 
XXXIX 642 | 
iji 5; 644. 
.. XXXVIII 536 
XXXIX 592 
3 762 
n 749 | 
the » 745 | 
s 5 758 | 
xe H 769 | 
XXXVII 7571 | 
XXXIX 766: 
XXXVII 206 | 
» 828 | 
n 828 1 
» 874 | 
x 843 , 
XXXIX 116! 
. XL 107 
' » 111 
E XM 2 


No. 


35 
?6 
37 
88 
39 
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XL 


» 


XLI 


4 XXXVII 


XL 


. XXXYIII 


XXXIX 
XLI 
XXXIX 
XXXYIII 
XXXIX 
XLI 
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XXXIX 


184 


250 


> 
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XXXVIII 
XLI 
XXXIX 


25 
XLI 
XXXIX 
XLI 
XXXIX 


"XLI 
XxxiX 
XLI 


XXXIX. 


303 
889 
617 
£08 
301 
735 
283 
785 
793 
576 
798 
344 
347 
952 
TIS 
912 
712 
971 
371 
921 
246 
244 
242 
237 
280 
255 
284 
282 
279 
891 
240 
618 
54 
675, 
684 
775 
910 
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100 .. XLE 932" 
JOl .. Not reportabie. 
102 .. XLI 895 
108 .. £ 927 
104 ... XL 772 
J05 .. XLI 897 
106 ... XL 604 
107 .. XLI 59 
108... » 42 
109 ... "o 46 
110 4 . 120 
Hl .. 2 70 
112 .4 5 64 
1233 .. 4 222 
114 .. i 248 
115 ... 5 206 
11b ,. .*, 263 
n7,.. 5 230 
H8 .. a 239 
119 .. " 163 
)20 .. i 192 
191 .. E 640 
122 ., » 419 
128 .. » «307 
124 .. ka 894 
128 4. 753 686 
126 .. XLII 43 
120a ... Not reportable, 
19€b ... yg s 
126e .. yy 5 
127 .. XLII 893 
128 .. 5 959 
129 ... XLI 781 
180 .. 5) £09 
18 .. 9 814 
132 .. " 802 
133 .. = 918 
184 ¢... a 978 
185 . 5 915 
188 .. XLIII 383 
137 ... XLII 966 
188 .. 5 351 
139 .. » 96 
140 .. js 346 
14l .. » 116 
143 .. h 263 
143 ... " 17 
144... Ax 388 
146 .. i 338 
1465 ... e), 80 
147 ... 2 343 
148 ..,. >» 76 
149 ... n 72 
bU uie T gs 108 
1581 .. * oy 358 
182, °° » 287 
153 .. i 375 
M4 ua 53 275 
158 .. XLIII 354 
166... XLII 193 
187°... XXXIX 451 
188 .. XLII 4920 
169 .. » 390 
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* Fol, 
XLII 410 
412 
459 
408 
221 
198 
ki 261 
43n 
443 
294 
877 
299 
272 
s 350 
317 
380 


482 
166 
985 
987 


. “XXXIX 381 


2o XXXVII 


P MG 
a XXXVII 
sU XXXIX 
» © XLI 
p C EXXIE 
.. XXXVII 
uos XU 


XXXVII 


478 
nv 
XL 


» 
XL; 


703 


XXXIX* 692 | 


Kal - 820 


XXXIX 301 
* Not reportable. 


XXXIX 801 
oy 805 
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XLI 980 
u 67» 
»t** 987 
XLT “380 
XLI 1008 
XLII 129 

XLI 1008 
XLIL 159 
XLI 


LÀ 
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998 
1005 
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47 
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Pry 
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Vol. Page. 
XLIV 117 
XLIT 335 
696 
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473 
383 
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216 
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XLII 
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XLIII 
XLII 

. XXXIX 
XLIII 
.XLI 
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34! 
356 
34 
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Vol. Page. 
XLi 539 
XL 122 
292 
989 
932 
81 
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XL 
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Ju y 834 | 119 .. » ATL 
3 ou » 835 | 19 .., ^ 479 
3 .. s 835 | 121 .., » , 4173 | 
K^ veo. a &36; 12b .. — , 471 | 
6 .. " 838 | 126 .. 5 418 
a, is 889 | 129 .. s 481] 
10 e 842} 130 .. ^ 482 .: 
lt i 845 | 181 .. i 488 
18 » 545 | 1832... ^ ^7, 484 - 
1 ; : 847 | 135... » 487 
No. » $49 | 137 .. 5 489 
18 .. s 850 | 139 .. 3 491 
28-.... » 855] 139 .. Bü .491 
25r as Sh 857 | 140 i 492 
29 .. 5 861 | 142 404 
3*5 .. ^ 866 | 143 7 495 
85 .. M 867 | 143 X “495: 
38 .. s 868 | 145 .. K 513 
37 i 889 | 147 .. : 515 
39 s 871| 148 .. p 516 
40 S 872 | 151 .. M 519 
Ab N : 873 | 168 .. 5 521 
42 .. x 874| 158^... p 524 
44 .. ii 81671 157 .. S 525 
46 .. < 877 | 239 ... li 607 
46 .. a 878 | 270 .. < 638 
46 2 878 | 21 .. as 639 
47 4 879| 271 .. - „ 639 
49 .. XXXVII 33, 273 ..XXXVII 305 
50 .. E 34| 276 .. ^ , ^" 808 
BL ul" 2 35| 277 .. A 309 
52 SE 361 281 .. » ' 98 
54, te 38 | 282 .. n 814' 
57 s 43: 284 .. », " 8916 
58 i 42| 284 .. » '" 816 
62 x 46.) 286 .. : 318 
, 64 5 48| 286 .. » | 38 
: 70 Se 541 287 .. os 319 
72. i 56 | 289 .. - 321 
.78 i 57| 294 .. » 326 
19 5 63| 295 .. Ki 327 
80 a 64 | 296 .. s 328 
81 .. 5 145 | 297 .. i 329° 
8l .. 5 145 | 288 .. » 330 
95. 5.7 o5 169 | 300 .. KA 332 
98 .. i 160 | 300 ,.. E 332 
97 .. » 8051 80l .. $ 333 - 
97 . s 205 | 303 .. » " 885 
98 .. » 306 | 304 .. 35: 836 
98 .. 5 308 | 308 .. » 417 
100 .. 55 308 | 307 .. : 418; 
108 .. s 811 | 309 .. e 421: 
104 4 312 | 310 .. 5 422. 
.105 " 818| 811 . 5 428. 
106 E 314 | 8317... — , 429. 
406 .. " 814| 321 .. s 493. 
107... s» 316 | 321 .. ^, " 438 
110 .. H 318 | 822 .. 2 434. 
112 .. 5 320 | 824 .. A 486' 
13 .. n 465 SUB ws » 487 . 
113 .. " 465 | 328 -u s 4384 
16 .. 5 468| 827 .. 55 439 
IM se e ne 0| 820 w " Ast 


332 1... e 
$34 |... S. 446 
3835 .. à 447 
836 a $5 448 
337... á 721 
339 ... » T28 
345 a. » 729 
346 ;. » 730 
350 .. 5 784 
B6L .. 5 785 
352 » 156 
858 js 787 
355 » 739 
356 5 740 
367... s 741 
960 . js Tat 
962 ... » 746 
366 .. n 750 
367 » 751 
370 ... » 754 
372 » 756 
974 . m 758 
3875 .. » 759 
377 "E 761 
360 A 164 
382 5 766 
$88 .. 5; 707 
384 ». 768 
3856 55 945 
400 » 960 
40l .. » 961 
402 » 962 
403 5> 963 
.404 " 964 
408 .. ix 968 
409 .. " 969 
.Al0 .. » 70 
4l . » 971 
418 dr 973 
414 n 974 
418 .. » 976 
4l8 .. n 978 
420 oy 980 
426 o y 985 
420 ..' » 986 
43l .. $5 991 
488 ... » 998 
484 .. » 994 
48b... $s 995 
497 .. » 997 
443 .. 55 1002 
448 ans 5 1008 
444 a » 1004 
445... 3 1005 
SAT asa " 1007 
AAS aso 1008 
449 .. XXXIX 289 
452 oo is 292 
453 cee n 293. 
ah Ogg 
456 z 998 
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4 RES 5 305 
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469 .. » 309 
468 .. Es 308 
410 .. a 310 
ATL 2 s au 
4" o... » 317 
478. $5 818 
480 .. 5 .820 
482 .. - 322 
488 .. » 328 
488 .. 5 328 
489 .. » 329 
490 , » 380 
401 .. 55 381 
404 .. » 334 
496 ... $i 336 : 
497 .. o 465 
505... M 418 
506 ... » 414 
507 .. 3; 475 
508 .. 5 416 
510 .. 5 418 
BIL .. » 479 
512... z 480 
512 .. » 480 
514 M 482 
$19. B 457. 
521 3 489' 
522 .. » 490 
B24 ... s 492 
626 .. ” 404 
527 .. S 496 
528 .. M 496 
529 .. » 673 
586 .. as 680 
548 .. 7. 687 
644 .. a 688 
546 .. » 690 
518 .. 5 692 
551 .. 3 695, 
554 .. 5 698 
566 .. M 700 
557 .. > 701 
B59 .. » 703 
56L .. » 801 
583 .. » . 808 
564 .. i 804 
585 .. ” 805 
565 .. à 805 
566 .. s 806 
567 . s 807 
607 .. $ 847 
608 .. » 848 
609 .. » 977 
9612 .. » 980 
614 .. » 982 
81B .. s 984 
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988. 
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990 
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994 
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996 
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1001 
1602 
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1005 
1008 
1007 
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289 

259 

290 
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263 
294 
295 
297 
298 
298 
300 
$08 
305 
807 
808 
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314 
816 
317 
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322 
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709 .. if 709 
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70 oo »" 710 
716. ... iš 715 
118 .. 5» 718 
719 .. » 719 
7A .. » 721 
726 .. ” 726 
727 a 35 727 
728 on ” 4 728 
729 ous » 729 
JBL a » ° L 
782... " 732 
733 a » 733 
788... A 735 
786 .. is 736 
TIT en P ‘37 
738 sa 5 738 
739 ... » 789 
750 an i 740 
742 .. n 742 
"49.4 i 748 
760... 5 750 
752 a " 752 
168... XLI 129 
$04 aa D 130 
156 a a 132 
$56 .. » 132 
758 an 5 184 
759 a $ 135 
761 on 5 187 
762... ^ 188 
763... » 139 
766 .. » lal 
766 sa »^ 142 
767 we T 143 
768 ss 9. 144 ' 
7T . ^ 147 
SITA ws » 148 
773 so " 149 
7M one s 150 
7T o. ii 155 
JBL ... » 167 
782 sos 5 158 
784 oo » 160 
785 exe 5 305 
T87 aes KA 307 
788 .. "m 808 
790 .. » " 810 
4901 ose E 811 
798 .. ne 3B 
803 so n 328 
808 t. » 328 
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